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Timothy P. Thomas, Esq.

Nevada Bar No. 5148

Law Office of Timothy P. Thomas, LLC
1771 E. Flamingo Rd. Suvite B-212

Las Vegas, NV89129

(702) 227-0011 Fax (702) 227-0334
tthomas@tthomaslaw.com

Attorney for Debtor
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA
In re: Case No. BK-5-16-12929-ABI.
Chapter 11

06-019 VACAVILLE I1I BUSINESS TRUST,
MOTION TO SELL NON-EXEMPT]
Debtor. ESTATE ASSETS FREE AND CLEAR OF
LIENS

Date of Hearing; February 7, 2018

Time of Hearing: 1:30 p.m.

Place: Courtroom No. 1, Third Floor
Foley Federal Building
300 Las Vegas Blvd., S
Las Vegas, NV 89101

Judge: Hon. August B. Landis

06-019 VACAVILLE III BUSINESS TRUST (“Debtor™), by and through its undersigned
counsel, hereby moves (the “Motion”) this Court, pursuant to sections 105(a), 363(b), 363(f) &
363(m) of Title 11 of the United States Code, 11 U.S.C. §§101-1532 (as amended, the “Bankruptcy
Code”) and Rule 6004(h) of the Federal Rules of Bankruptey Procedure (the “Bankruptcy Rules”):
(i) authorizing the sale of 130 acres of real property located in Solano County, California, identified
as Assessor’s Parcel Number 0109-270-100 (the “Property”), as more fully described on Exhibit A
to the Purchase Agreement of Escrow Instruction attached to the Declaration of P.J. Becker as

Exhibit “3” (the ‘Purchase Agreement”), together with all improvements thereon and all rights,
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appurtenances, easements, and privileges thereto, free and clear of liabilities, liens, claims, interests
and encumbrances to TANK Holdings, LLC, a limited liability company (“Buyer”) for the purchase
price of Two Million Four Hundred Fifty Thousand Dollars ($2,450,000.00), on the terms and
conditions set forth in the Purchase Agreement. Debtor seeks the entry of an order approving the sale
free and clear of all claims, liens, interests and encumbrances, pursuant to Bankruptcy Code §§
363(b) and 363(f); (ii) finding that notice of this Motion complied with Bankruptcy Rules 2002,
2014, 6004, and 9014 and Rules 2002, 2014, 6004, and 9014 of the Local Rules of Bankruptcy
Practice (the “Local Rules”); (iii) finding that the Purchaser of the Property is a good faith purchaser
entitled to the protections of Bankruptey Code § 363(m); (iv) waiving the 14 day stay period in |
Bankruptcy Rule 6004(h); and (v) granting such other relief as appropriate in the best interests of the
cstate.

Debtor seeks the entry of an order substantially in the form attached hereto as Exhibit “A”
(“Sale Order”). For purposes of this Motion, all capitalized terms not otherwise defined shall have
the meaning set forth in the Purchase Agreement.

This Motion is supported by the Declaration of P.J. Becker (“Becker Decl,”), the Manager
of Mesa Asset Management, LLC (“Mesa”), filed concurrently herewith pursuant to
LR 9014(c)2). This Motion is further supported by the papers, pleadings, and other documents on
file with the above-captioned Court, judicial notice of which is respectfully requested, and any
argument the Court entertains at the time of the hearing on this Motion.

L JURISDICTION AND VENUE

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and
1334. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. This is a core

proceeding under 28 U.S.C. § 157(b)}2)(N). The statutory predicates for the relief sought herein are:
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Bankruptcy Code §§ 105(a) and 363(b), (£)(2), (£5) & (m); Bankruptey Rules 2002(a}(2), (c)(1), (i)
& (j), 6004(a), (¢} & (h) and 9014; and Local Rules 2002, 6004, and 9014, This Court has jurisdiction
to consider this Motion pursuant to 28 U.S.C. §§ 157 and 1334,

3. Pursuant to Local Rule 9014.2, Debtor consents to entry of final order(s) or
judgment(s) by the bankruptey judge if it is determined that the bankruptcy judge, absent consent
of the parties, cannot enter final orders for judgment consistent with Article III of the United States
Constitution.

B. Terms of the Proposed Sale.

5. Debtor has entered into a Purchase Agreement with Buyer. The terms of the
Purchase Agreement are standard terms between a seller and a third-party buyer. The Buyer is one
of the tenants-in-common and an interest holder in the Property, as set forth in the Tenancy in

Common Interest Purchase Agreement dated May 31, 2017 (“TIC Agreement™).!

6. A summary of the terms of the proposed sale? to Buyer is as follows:

i. Assets To Be Purchased: Buyer has agreed to purchase the Property and all
of Debtor’s rights and interests related thereto, free and clear of all liens, encumbrances,
claims and interests;

ii. Purchase Price: The purchase price for the Property is $2,405,000.00;

1 on May 31, 2017, the Buyer entered into the TIC Agreement with Robert Lacroix

and Mary Lacroix, not individually but solely in their respective capacities as Trustees of the Robert & Mary Lacroix
Trust dated 3/24/03 (the “Lacroix Trust”), to purchase its tenancy in common interest of 20,000 undivided units as a
tenant in common (“IIC Interest”) in the Property. Buyer performed under the TIC Agreement, and on July 7, 2017
a Grant Deed was recorded with the Solano County Recorder’s Office, evidencing the transfer of the TIC Interest
from the Lacroix Trust to the Buyer. On August 16, 2017, the Buyer filed a Notice of Transfer of Interest with the
Bankruptey Court [ECF No. 70].

2 The terms of the Purchase Agreement set forth herein are summarized for ease of reference. As noted, the

Purchase Agreement is attached hereto as Exhibit B (Iixhibit 2 to Declaration of Peter Becker).

Page 3 of 17




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 16-12929-abl Doc 127 Entered 01/05/18 11:06:34 Page 4 of 66

ii. Deposit: On November 16, 2017, Buyer made a $50,000 earnest money
deposit (“Deposit”) with First American Title Company as a good faith deposit. At the
Closing, the Deposit will be credited toward the Purchase Price of the Buyer in the event the
Buyer is the successful bidder. In the event the Buyer is not the successful bidder, the Deposit
shall be refunded to the Buyer within 48 hours of the hearing on the Sale Motion;

iv. Closing: The Purchase Agreement provides for a closing date 150 days after
Buyer’s due diligence period expires to allow Buyer to conduct a Phase I, a biological survey
in connection with the wetlands, soil and environmental testing. Buyer will share the results
of the testing with any qualified bidder;

V. Stalking Horse Bidder: Buyer to be designated as the stalking horse bidder,
with a break-up fee of $75,000, a minimum initial overbid increment of $100,000 to cover
the break-up fee and Debtor’s costs related to the sale process, and subsequent bidding
increments of $20,000.

Vi. Commissions: The Purchase Agreement provides for no payment of
commissions to any brokers;

vii.  Payment of Proceeds on Closing of the Sale: The Debtor, upon the closing of
the sale, proposes to make the following payments:

(a) Payment in full of all taxes to Solano County in the amount of
$1,158,726.56 plus interest and penalties through the date of the closing
of the sale. As of December 31, 2017, the Solano County Treasurer holds
a secured claim against the Property in the total amount of $1,158,726.56
for delinquent real property taxes, consisting of $528,470.70 in taxes,

penalties and costs, $629,142.36 in interest, and $1,113.50 in other fees;
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(b) Payment of closing costs arising from the Sale of the Property; and
(¢)  The balance shall be held in escrow by the title company for the
benefit of the Debtor and may not be released without the stipulation
of the interested parties, including, but not limited to, the TIC
Holders, or by order of the Court approving the Plan or otherwise,
II. RELIEF REQUESTED
7. This Motion seeks entry of the Sale Order authorizing the sale of the Property free
and clear of liabilities, liens, claims, interests, and encumbrances and in connection therewith.
III. LEGAL ARGUMENT

A. Approval of the Sale is Appropriate.

Section 363(b)(1) of the Bankruptcy Code provides that a debtor, “after notice and a hearing,
may use, sell or lease, other than in the ordinary course of business, property of the estate.” 11 U.S.C.
§ 363(b)(1). Section 105(a) provides in relevant part that “[t]he Court may issue any order, process,
or judgment that is necessary or appropriate to carry out the provisions of this title.” 11 U.S.C. §
105(a).

Courts typically consider the following four factors in determining whether a proposed
sale satisfies this standard: (a) whether a sound business justification exists for the sale, (b)
whether adequate and reasonable notice of the sale was given to interested parties, (c¢) whether
the sale will produce a fair and reasonable price for the property and (d) whether the parties have
acted in good faith. See, e.g., In re Weatherly Frozen Food Group, Inc., 149 B.R. 480, 483 (Bankr,
N.D. Ohio 1992); In re Delaware & Hudson Ry. Co., 124 B.R. 169, 176 (D. Del. 1991); In re
George Walsh Chevrolet, Inc., 118 B.R. 99, 101-02 (Bankr. E.D. Mo. 1990).

1. Sound Business Reason Exists for the Sale of the Assets.
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A sale of a debtor’s assets should be authorized pursuant to section 363 of the Bankruptcy
Code if a sound business purpose éxists for doing so. See Stephens Indus. v. McClung, 789 F. 2d
386, 390 (6th Cir. 1986) (“bankruptcy court can authorize a sale of all a Chapter 11 debtor’s assets
under [Section] 363(b)(1) when a sound business purpose dictates such action.”); Licensing By
Paolo, Inc. v. Sinatra (In re Gueci), 126 F. 3d 380, 387 (2nd Cir. 1997) (“A sale of a substantial
part of a Chapter 11 estate may be conducted if a good business reason exists to support it.”);
Comm. Of Equity Security Holders v. Lionel Corp. (In re Lionel Corp.), 722 F. 2d 1063, 1071
(2nd Cir. 1983); In re Chateaugay Corp., 973 F. 2d 141, 143 (2™ Cir, 1992); Comm. Of Asbestos-
Related Litigants v. Johns-Manville Corp. (In ve Johns-Manville Corp.), 60 B.R. 612, 616 (Bankr.
S.D.N.Y. 1986) (“Where the debtor articulates a reasonable basis for its business decisions (as
distinct from a decision made arbitrarily or capriciously), courts will generally not entertain
objections to the debtor’s conduct.”).

In the present matter, a sound business justification exists for the sale of the Property. As
of December 31, 2017, the Solano County Treasurer holds a secured claim against the Property
in the total amount of $1,158,726.56 for delinquent real property taxes, consisting of $528,470.70
in taxes, penalties and costs, $629,142.36 in interest, and $1,113.50 in other fees. These amounts
were ascerfained by visiting the website of the Solane County Treasurer-Tax Collector and
searching the records relating to the Property. See Becker Decl. Property taxes and
interest continue to accrue on the Property. A sale of the Property is necessary to complete the
Debtor’s proposed liquidating Plan, without which the Debtor will be unable to complete the
proposed Plan, risking dismissal of this Bankruptcy Case and the subsequent loss of the Property,
leaving little or no recovery for the Debtor and the TICs. See Becker Decl.

Therefore, a sound business reason exists for the sale of the Property.

Page 6 of 17




10

11

12

13

14

15

i1a

17

18

15

20

21

22

23

24

25

26

27

28

Case 16-12929-abl Doc 127 Entered 01/05/18 11:06:34 Page 7 of 66

2. Adequate and Reasonable Notice is being Provided to All Interested
Parties,

Debtor is providing adequate and reasonable notice to interested parties of the
opportunity to object to the sale of the Property. Debtor mailed a notice containing a description
of the Property to be conveyed to Buyer and the relevant terms and conditions of the sale, the
hearing date for the Motion to approve the sale of the Property, and the date for objecting to the
sale of Property to the entire mailing matrix, including but not limited to all interested parties,
lienholders, lessors and counterparties to executory contracts, taxing authorities, and the United
States Trustee. Such notice will constitute adequate notice of the proposed sale of the Property.
See, e.g., In re WBQ Partnership, 189 B.R. 97, 103 (Bankr. E.D. Va. 1995) (“notice is sufficient
if it includes the terms and conditions of the sale, if it states the time for filing objections, and if
the estate is selling real estate, it generally describes the property”) (quoting In re Karpe, 84 B.R.
926, 929 (Bankr, M.D. Pa. 1988)).

3. The Sale Will Produce a Fair and Reasonable Price,

Buyer has made the only offer on the Property at this time, and subject to any competing
offers, is therefore the highest and best offer to purchase the Property. Debtor believes the price
being offered for the Property is fair and reasonable. The sale price of $2,405,000 will be adequate
to pay in full the Solano County Treasurer, which holds a secured claim against the Property in
the total amount of $1,158,726.56 for delinquent real property taxes, consisting of $528,470.70
in taxes, penalties and costs, $629,142.36 in interest, and $1,113.50 in other fees. After Solano
County is paid in full, sufﬁcient funds will be available to pay pro rata the Members and the

TICs as set forth in greater detail in the Becker Declaration.

4, The Parties are Acting in Good Faith,

Courts generally conclude that parties have acted in good faith with respect to a proposed sale
if the purchase price is adequate and reasonable and the terms of the sale are disclosed fully. See, e.g.,

In re Abbotts Dairies of Pa., Inc., 788 F. 2d 143, 149-50 (3rd Cir.1986). Although the Bankruptcsy
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Code does not define “good faith purchaser,” courts interpreting Section 363(m) of the Bankruptcy,
Code have held that “the requisite misconduct necessary to establish a lack of good faith involves
‘fraud, collusion between the purchaser and other bidders or the trustee, or an aitempt to take grossly
unfair advantage of other bidders.”” In re AFY, 734 F.3d 810, 818 (8th Cir. 2013) (quoting In ¢
Burgess, 246 B.R. 352, 356 (8th Cir. BAP 2000) (quoting /n re Rock Indus. Mach. Corp., 572 F.24
1195, 1198 (7th Cir.1978))); see also, Marin v. Coated Sales, Inc. (In ve Coated Sales, Inc.), 1990
WL 212899 (S.D.N.Y. Dec. 13, 1990); In re Sasson Jeans, Inc., 90 B.R. 608, 610 (S.D.N.Y. 1988)
(quoting in re Bel Air Asocs., Ltd., 706 F. 2d 301, 305 (10th Cir. 1983)). Yet, because there is no
bright line test, courts examine the facts of each case by concentrating on the “integrity of [an actor’s]
conduct during the sale proceedings.” In re Pisces Leasing Corp., 66 BR. 671, 673 (ED.N.Y. 1986
(quoting In re Rock Indus. Machinery Corp., 572 F. 2d 1195, 1198 (7th Cir. 1978)); see also In re
Abbotts Dairies of Pennsylvania, Inc., 788 F. 2d 143, 147 (3rd Cir. 1986) (“The requirement that a
purchaser act in good faith...speaks to the integrity of his conduct in the course of the sald
proceedings. Typically, the misconduct that would destroy a purchaser’s good faith status at a judicial
sale involves fraud, collusion between the purchaser and other bidders or the trustee, or an attempt to
take grossly unfair advantage of other bidders.”) (citations omitted).

Debtor submits that the purchase price is the highest price achievable for the Property after ¢
diligent marketing effort. Debtor is prepared to present evidence of such good faith at the Sala

Hearing and that the sale of the Property proposed herein should be approved.

B. The Property Should be Sold Free and Clear Liens, Claims, and Interests.

Section 363(f) of the Bankruptcy Code provides that the Debtor may sell property
under subsection (b} or (c) of this section free and clear of any interest in such property of an

entity other than the estate, only if —

(1) applicable nonbankruptcy law permits sale of such property free
and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be
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sold is greater than the aggregate value of all liens on such property;
(4} such interest is in a bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest. 11 U.S.C. § 363(f).

In addition, a court may authorize the sale of a debtor’s assets free and clear of any liens,
claims, or encumbrances under Section 105 of the Bankruptey Code. See Volvo White Truck
Corp. v. Chambersburg Beverage, Inc. (In re White Motor Credit Corp.), 75 B.R. 944, 948
(Bankr. N.D. Ohio 1987) (“Authority to conduct such sales [free and clear of liens] is within the
court’s equitable powers when necessary to carry out the provisions of Title 11.”). Section 363(1)
is drafted in the disjunctive. Thus, satisfaction of any of the requirements enumerated therein will
suffice to warrant Debtor’s sale of the Property free and clear of all interests and claims. See In
re James, 203 B.R. 449, 453 (Bankr. W.D.Mo. 1997); Citicorp Homeowners Services, Inc. v.
Elliot, 94 B.R. 343, 345 (E.D. Pa. 1988).

1. Compliance with Non-Bankruptey Law — Nevada’s 51% Rule.

Approval of this sale is contingent upon Debtor’s compliance with non-bankruptcy law, dug
to the way the ownership interest is held in the Property. As set forth in greater detail in the Becke]
Declaration, the ownership in the Property is the result of an investment into a *“hard money” loan
offered by Windemere Capital, LLC (“Windemere™). The beneficial interest holders in the Property
by way of their respective investments are identified in detail in Exhibit “5” to the Becket
Declaration. Accordingly, approval of the sale by this Court must include an analysis under N.R.S
645B.340(1), which governs multiple holders of beneficial interest in loan and the method by which
holders of a majority of outstanding principal balance may act on behalf of all helders:

“ Except as otherwise provided by law or by agreement between the parties and

regardless of the date the interests were created, if the beneficial interest in a loan or

the ownership interest in the real property previously securing the loan belongs to

more than one person, . . . the holders of 51 percent or more of the ownership interest

in the real property . . . may act on behalf of all the . . . ownership interests of record
on matters which require the action of . . . the ownership interests in the real property,
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including, without limitation: . . .

(¢) The subsequent sale . . . of real property owned by the holders resulting from a
foreclosure . . . to a bona fide purchaser or encumbrancer for value; . . ..”

N.R.S. §645B.340(1).

Based upon the evidence presented in the Becker Declaration, the Debtor has satisfied the
applicable non-bankruptcy law as required under 11 U.S.C. § 363(f)(1), which in this instance is
NRS § 645B.340, relating to the sale of Property held by multiple holders of beneficial interest in|
a loan, From all Property Owners — Debtor and TICs combined — Debtor received consent in favor
from Property Owners holding 82.69% of the ownership interests in the Property, with a singlg
vote representing 0.12% of the ownership interests voting against, and the remaining 17.19% of
the ownership interests failing to vote. See Exhibit “5” to Becker Decl. Thus, the Debtor hag
obtained more than 51% of the vote from the multiple holders of beneficial interest. Therefore, the
Debtor has complied with Chapter 645B of the Nevada Revised Statutes, which provides that
holders of a majority of the outstanding principal balance may act on behalf of all holders to sell
the Property in which they have a TIC Interest.

2. Debtor’s Compliance with 11 U.S.C. § 363(h).
Debtor is likewise in compliance with 11 U.S.C. § 363(h), which governs the Debtor’s sale

of the Property with beneficial interest holders. Section 363(h) provides that:

(h) Notwithstanding subsection (f) of this section, the trustee may sell both the
estate’s interest, under subsection (b) or (c) of thig section, and the interest of any
co-owner in property in which the debtor had, at the time of the commencement of
the case, an undivided interest as a tenant in common, joint tenant, or tenant by theg
entirety, only if—

(1) partition in kind of such property among the estate and such co-owners
is impracticable;

(2) sale of the estate’s undivided interest in such property would realizg
significantly less for the estate than sale of such property free of the interests
of such co-owners,

(3) the benefit to the estate of a sale of such property free of the interests of
co-owners outweighs the detriment, if any, to such co-owners; and

(4) such property is not used in the production, transmission, or distribution,
for sale, of electric energy or of natural or synthetic gas for heat, light, or
power.
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In fhe present case, partition of the Property is impracticable for purposes of 11 U.S.C. §
363(h)(1), the costs associated with partition. The Debtor has no means to fund the partition of theg
Property. See Becker Decl.; see also Monthly Operating Reports. Further, it will be difficult to
divide the Property equitably as a result of the nature of the Property and the various ownership
interests in the Property. The legal ramifications ofthe Solano County’s tax lien results in a secured
attachment to the entirety of the Property. Under 11 U.S.C. § 363(h)(2), the sale of the bankruptcy
estate’s undivided interest in the Property would realize significantly less than the sale of all co-
owners’ interest in the Property. The various partial ownership interests in the Property along with
other co-owners makes the Property difficult to sell or use. Under 11 U.S.C. § 363(h)(3), there is
no doubt that the benefit to the Bankruptcy estate of the proposed sale of the Property to the Buye]
free of the interests of co-owners far outweighs the detriment, if any, to such co-owners. Lastly,
under 11 U.S.C. § 363(h)(4), the property is not used in the production, transmission, o1
distribution, for sale, of electric energy or of natural or synthetic gas for heat, light, or power. Sed
Becker Decl. Debtor has therefore complied with 11 U.S.C. § 363(h).

C. Proposed Distribution of Sale Proceeds.

The proceeds of the sale will first be applied to paying the taxes to Solano County, costs
of the sale and closing expenses. The sale proceeds will allow for payment in full of all taxes to
Solano County in the amount of $1,158,726.56 (subject to updated figure from Solano County as
of the day of closing) plus interest and penalties through the date of the closing of the sale. As of
December 31, 2017, the Solano County Treasurer holds a secured claim against the Property in
the total amount of $1,158,726.56 for delinquent real property taxes, consisting of $528,470.70
in taxes, penalties and costs, $629,142.36 in interest, and $1,113.50 in other fees. The balance of
the sale proceed shall be disbursed to the Debtor-in-Possession bank account subject to orders of
the Court approving the Plan or otherwise releasing the funds.

D. Relief Under Bankruptcy Rule 6004(h) is Appropriate.

Debtor requests that any order approving the free and clear sale of the Property becomg

effective immediately upon its entry. Bankruptcy Rule 6004(h) provides that an “order authorizing
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the use, sale, or lease of property ... is stayed until the expiration of 14 days after entry of the
order, unless the court orders otherwise.” Given the fact that Debtor will provide notice in a manner]
that is reasonable under the circumstances, Debtor submits that good cause exists for the Court to
waive the 14-day stay period under Bankruptcy Rule 6004(h).

E. The Sale Has Been Sufficiently Noticed.

Copies of the Motion and its related pleadings have been served on the Office of the United
States Trustee, secured creditors and/or their counsel, certain holders of liens, namely Solano
County, and the parties that have filed requests for special notice in Debtor’s bankruptcy case, All
appropriate parties will be served on the master mailing matrix. Attached hereto as Exhibit “C”1
is a chart summarizing the information contained in this Motion that is required to be disclosed|
pursuant to Local Rule 6004(b). The Debtor submits that this notice suffices.

V. CONCLUSION

WHEREFORE, Debtor requests entry of an order, substantially in the form attached
hereto as Exhibit “A”, authorizing the sale of the Property free and clear of ligbilities, liens,

claims, interests, and encumbrances to Buyer.

Law Office of Timothy P. Thomas, LL.C

Til)fﬁ‘)?hy P. Thomas, Esq.
Nevada Bar No, 5148
1771 E. Flamingo Rd. Suite B-212
Las Vegas, NV89129

Attorney for Debtor
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CERTIFICATE OF SERVICE

I HEREBY CERTTFY that service of the following: MOTION TO SELL NON-EXEMPT
ESTATE ASSETS FREE AND CLEAR OF LIENS was served on this 5th day of January, 2018
by electronic service to the ECF service matrix, and by depositing copy in a U.S. Postal Service

mailbox, postage prepaid thereon, to the attached list of interested parties:

Submitted by:

An employ WO P. Thomas, Esq.
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{1

Lahel Hatrix for local noticing
0978-2

Case 16-12929-abl

District of Nevada

Las Vegas.

Tee Sep 5 11:29:43 PDT 2017

United States Bankruptey Court
300 Las Vegas Blvd., South
Las Vegas, NV 89101-5833

OFFICE OF THE UNITED STATES TRUSTES
300 LAS VEGAS BOULEVARD SONTH, STE. 4300
LAS VEGAS, NV 83101-5803

U.8. TRUSTEE - LV - 11
300 IAS VEGAS BOULEVARD §,
SUTTE 4300

L3 VECAS, WV §9101-5803

06-019 VACAVILLE IIT BUSINESS TRUST
6767 W, TROPICAMA AVE, ST, 204
LAS VEGAS, NV 89103-4760

Internal Revente Service
P.0. Box 7345
Philadelphia, P2 19101-7345

SOLARO COUNTY TAX COLLECICR
675 TEXAS STREZT, SUITE 1900
FAIRFIEED, (A 94533-6317

TIMOTAY P. THOMAS

LAY OPFICES OF TIMOTEY P, THOMAS, LIC
1771 B, FLAMINGC RD, STE 3-212

LAS VEGAS, NV 89119-3154

TRHK HOLDINGS, ELC

C/0 RICHARD HOLLEY / HOLLEY DRIGGS WALCH

400 § 4TH ST, 3O KR
LAS VEGAS, WV §9201-6201

Yesa Asset Menagement, LLC
6787 H. Tropicana, Ste 206
Las Vegas, WV 89103-4740

Solano County Treasure-Tax
Aeet No sxxxmoxnxd-100
Collector

675 Texas Street, Suits 1900
Fairfield, Ch 94533-6337

End of Lzbel Matrix

Yzilable recipfeats 1
Bypassed racipiants
Total 10
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Gray, Shirley A TR

8767 W. Tropicana, Ste 206
Las Vagas, NV 89103

Strimling, Robert B. MD & Assoc.,
clo Mesa Asset Man agement, LLC
6767 W. Tropicana, Ste, 206

“Las Vegas, NV 89103

Sunrise Mountain Holding, LLC
c/o Mesa Assest Management, LLC
6767 W. Tropicana, Ste. 206

Las Vegas, NV 85139

Sunseri, Jack A Trust

clo Mesa Assat Management, L.LC
6767 W. Tropicans, Ste 206

Las Vegas, NV 89103

Tenth Street Funding, LP

c/o Mesa Assat Management
6767 W. Tropicana, Ste 206
Las Vegas, NV 89103

Trappman, Wiltlam £, & Carol JT
c/o Mesa Asset Management, LLG
6767 W, Tropicana, Ste. 208

Las Vegas, NV 89103

White Pine Enterprise, LLC

clo Mesa Assat Managemant, LLC
6767 W. Tropicana, Ste 206

Las Vegas, NV 89139

Windemera Capital LLC TR

clo Mesa Asset Management LLC
6767 W. Tropicana, Ste 208

Las Vegas, NV 89103

cfo Mesa Asset Management, LLC
6767 W, Tropicana, Ste 205
Las Vegas, NV 89103

Inventory Funding, LLC
clo Mesa Asset Management, LLC

. B767 W. Tropicana, Ste 206

Las Vegas, NV 89103

Jacobsen, Susan

clo Mesa Asset Management, LLC
BY67 W, Tropicana, Ste 208

Las Vegas, NV 89103

Lacroix, Mary R oo
clo Mesa Assat Management
8787 W, Tropécang, Ste. 206
Las Vegas, NV 89103

Lacroix, Robert R

clo Mesa Asset Management, LLG -
6767 W, Tropicana, Ste 206

Las Vegas, NV 89103

McDanlel, John

¢lo Mesa Asset Management, LG
6767 W. Tropicana, Ste 208

Las Vegas, NV 85193

Newby Carole J TR

clo Mesa Asset'Managemenf, LLC
6767 W. Troplcana, Ste 204

Las Vegas, NV 89103

Newrnan, Danjel /

c/o Mesa Asset Management
6767 W, Troplcana, Ste 206
Las Vegas, NV 80103

Premier Trust Inc. {custodian)

clo Masa Asset Management, L.
6767 W, Tropican, Ste. 208

Las Vegas, NV 89103

Silver City Enterprises LLc

tlo Mesa Asset Enterprises Lic
6767 W. Tropicana, Ste 206

Las Vegas, NV 89103

" e e
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o/o Mesa Asset M{- gement
6767 W. Tropicana, Ste, 206
Las Vegas, NV 89103

Blackman, Jetry L Sr. TR

c/o Mesa Asset Management, LLG
6767 W. Tropicana, Ste 206

Las Vegas, NV 89103

Beregnight, Stanley H TR

cfc Mesa Asset Management, LL.C
6767 W.-Tropicana, Ste 206

Las Vegas, NV 89103

Borgenight, Rose G, TR

c/o Mesa Asset Management, LLC
8767 W.Tropicana, Ste 206 )

Las Vegas, NV 89103 -

Bozanic, Dan .
c/o Mesa Asset Management, LLC
8767 W, Tropicana, Ste 208

Las Vegas, NV 89103-3000

Bozanic, Milton

cfo Mesa Asset Management, LLG
8767 W, Tropican, Ste 208

Las Vegas, NV 85103

Byrne, Joseph Wm

c/o Mesa Asset Management, LLC
6767 W. Tropicana, Ste 206

Las Vegas, NV 88139

Crandall, Mun Sun .
c/o Mesa Asset Managsment, LLC.
6767 W. Tropicana, Sfe. 208

Las Vegas, NV 89103

First Capltal Trust LLC

c/o Mesa Asset Management, L.LC
8767 W. Tropicana, Ste 2086

Las Vegas, NV 89103 |
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EXHIBIT A
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Timothy P. Thomas, Esq.

Nevada Bar No. 5148

Law Office of Timothy P. Thomas, LLC
1771 E. Flamingo Rd. Suite B-212

Las Vegas, NV89129

(702) 227-0011 Fax (702) 227-0334
tthomas(@tthomaslaw.com

Attorney for Debtor

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA

In re:
06-019 VACAVILLE III BUSINESS TRUST,
Debtor.

Case No. BK-5-16-12929-ABL
Chapter 11

ORDER GRANTING MOTION TO SELL
NON-EXEMPT ESTATE ASSETS FREE
AND CLEAR OF LIENS

Date of Hearing: February , 2018
Time of Hearing:
Place: Courtroom No. 1, Third Floor
Foley Federal Building
300 Las Vegas Blvd., S.

Las Vegas, NV 86101

Judge: Hon. August B. Landis

On the date and at the time set forth above, a hearing was held before the Honorable August

B. Landis in the above-captioned Chapter 11 case 0f06-019 VACAVILLE III BUSINESS TRUST

(the “Debtor”) upon the “Motion to Sell Non-Exempt Estate Assets Free and Clear of Liens” (the

“Motion”) filed by 06-019 VACAVILLE III BUSINESS TRUST in its capacity as debtor in

99901 00582-1202875.1
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possession (hereinafter referred to in such capacity as the “Debtor™), there appearing Timothy P,
Thomas, Esq., counsel to the Debtor, Ogonna M. Brown, Esq., counsel for the buyer TANK
Holdings, LLC and no other parties in interest appearing; '

Having given due consideration to the Motion, the declarations and other evidence
submitted in support of the Motion, the record and proceedings in the above-captioned case, the
arguments of counsel at the hearing, and for other good cause shown, the Court hereby finds, as a
matter of fact, and concludes, as a matter of law, that:

1. This Court has jurisdiction pursuant to 28 U.S.C. §§ 157 and 1334 to approve the
sale of the real property consisting of 130 acres of real property located in Solano County,
California, identified as Assessor’s Parcel Number 0109-270-100 (the “Property”), described more
fully in Exhibit “A” hereto, which is the subject of the Motion free and clear of those liens,
encumbrances, claims and interests identified in this Order, and to authorize the Debtor to enter
into and perform in accordance with the Purchase Agreement and Escrow Instructions dated
November 15, 2017, including the modifications thereto, if any, set forth in the record of the
hearing on the Motion (the “Agreement”). The Motion is a core proceeding pursuant to 28 U.S.C.
§§ 157(b)}(2)(A), (N), and (O). The statutory predicates for the relief requested in the Motion are
1T U.S.C. §§ 105 and 363, and Federal Rules of Bankruptcy Procedure (“Banktuptcy Rules™)

2002, 6004 and 9014,

2. All objections, if any, to the Motion and to the approval of the Agreement,
including the transactions contemplated thereby, have been withdrawn, resolved or overruled.

3. Record title to the Property is vested as detailed.

4, Mesa Asset Management, LLC (“Trustec”) is the trustee of the 06-019 Vacaville
IlI Business Trust, and Peter J. Becker, Jr. is the manager of the Trustee.

5. As set forth in the declarations of service filed with this Court in connection with
the Motion, notice of the hearing on the approval of the Motion (the “Notice™) was duly served
on (a) all creditors and interested parties [or] [those creditors and interested patties, including
parties requesting special notice, as authorized and directed in prior orders of this Court limiting

notice pursuant to Bankruptcy Rule 2002(i)], (b) each entity known to the Debtor to assert a lien,

9990100682-1202875.1 2
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encumbrance or other interest in, or claim to, the Property to be affected by this Order, and

(c) the Office of the United States Trustee, all in accordance with Bankruptey Rules 2002(a)(2),
2002(c)(1), 2002(1), 2002(k), 6004(a) and 6004(c}. Each entity known to the Debtor to assert a
lien, encumbrance, claim or other interest in or to the Property to be affected by this Order was
also served with a complete copy of the Motion, and all supporting declarations and pleadings
filed by the Debtor in connection with the Motion,

6. The Notice complied in all respects with the requirements of the Bankruptcy Code
and the Bankruptey Rules; fully and adequately described the relief requested in the Motion and
set forth the means by which the Motion, and all supporting declarations and pleadings filed by
the Debtor in connection with the Motion, could be obtained promptly by a party in interest;
provided fair and reasonable notice under the circumstances of this case with respect to the
deadlines and procedures for objecting to the relief requested in the Motion; and set forth the
time, date and place for the hearing on the Motion.

7. The proposed sale does entails a sale of all or substantially all of the Debtor’s
assets.

8. The Property is allegedly subject to the liens, encumbrances and other interests of

record set forth as follows;

Amount Amount
Nature of Name of Scheduled Known to
Imterest Holder By Debtor Declarant

County of Solano

Treasurer/Tax Collector $1,086,080.54  $1,158,726:56

Taxes

9. Within the meaning of 11 U.S.C. § 363(f)(1), Nevada law permits the sale of the
Property free and clear of any and all interests of County of Solano in the Property, including,
without limitation, those liens, encumbrances or interests of such party listed in Paragraph 8
above.

10.  Within the meaning of N.R.S. 645B.340, the holders of 51 percent or more of the
outstanding principal balance may act on behalf of all beneficial interest holders to complete a

sale of real property. To date, Members representing 97.58% of the ownership interests of

9990100582-1202875.1 3
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Debtor voted in favor of the Letter of Intent, no Member voted against, and the remaining 2.42%
of ownership interests failed to vote, satisfying the 51% Rule.

11.  Within the meaning of 11 U.S.C. § 363(f)(2), Solano County has consented to the
sale of the Property free and clear of any and all its liens, encumbrances or interests in the
Property, including, without limitation, those liens, encumbrances and interests of such party
listed in Paragraph8 above.

12.  Within the meaning of 11 U.S.C. § 363(f)(3), the purchase price of the Property is
greater than the aggregate value of all liens on the Property.

13.  Within the meaning of 11 U.S.C. § 363(f)(4), the interests of Solano County in the
Property, including, without limitation, those liens, encumbrances or other interests of such party
listed in Paragraph 8 above, are not subject to bona fide dispute.

14.  Within the meaning of 11 U.S.C. § 363(f)(5), Solano County can be compelled, in
a legal or equitable proceeding, to accept a money satisfaction of its liens, encumbrances or
interests in the Property, including, without limitation, those liens, encumbrances and interests of
such patty listed in Paragraph 8 above.

15.  The Debtor has engaged in fair and reasonable marketing, advertising and other
sale efforts and procedures in connection with the sale of the Property, which efforts and
procedures have enabled the Estate to obtain a fair and reasonable price for the Property under
the circumstances of this case. In connection with the proposed sale, the Debtor has complied
with all sale procedures established or required by this Court.

16.  Pursuant to 363(h), the Bankruptcy Court may order the property of the estate to
be sold, including the interest of any co-owner of the property, including tenants-in-common,
joint tenants or tenants in the entirety.

17.  'The highest and best offer to purchase the Property was the one received from
TANK Holdings, LL.C (the “Purchaser”) to purchase the Property for a purchase price of

$2,405,000.00 (“Purchase Price™) on the terms and conditions set forth in the Agreement.

8990100682-1202875.1 4
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18.  The Purchaser is unrelated to the Debtor. The Agreement was negotiated,
proposed, and entered into by the parties without collusion, in good faith, and from arm’s-length
bargaining positions. Neither the Debtor nor the Purchaser has engaged in any conduct that
would cause or permit the Agreement, or the transactions contemplated thereby, to be invalidated
or avoided under 11 U.S.C. § 363(n). Accordingly, upon consummation of the sale transaction
contemplated by the Agreement, the Purchaser will be a buyer in “good faith” within the
meaning of 11 U.S.C. § 363(m), and, as such, is entitled to the protections afforded thereby.

19.  The terms and conditions of the sale transaction as provided for in the Agreement
are fair and reasonable; entry into the Agreement on behalf of the Estate is a sound exercise of
the Debtor’s reasonable business judgment; and, the sale transaction contemplated by the
Agreement is in the best interests of creditors, interest holders and the Estate.

Based on the record in this case, the findings of fact and conclusions of law set forth
above and stated on the record pursuant to Bankruptcy Rules 9014 and 7052, and good cause
appearing therefore,

IT IS HEREBY ADJUDGED AND ORDERED that:

A. The Motion is granted as set forth herein;

B. This order is conditioned upon and subject to the Debtor’s delivery to the
Purchaser of good, marketable and insurable title, absent which the Purchaser is not required to
pay the Debtor the Purchase Price.

C. The terms, conditions, and transactions contemplated by the Agreement are hereby
approved in all respects, and the Trustee is hereby authorized under 11 U.8.C. §§ 105(a) and
363(b), (c), () and (m) to sell the Property free and clear of those liens, claims, encumbrances and
interests set forth below to the Purchaser on the terms and conditions provided in the Agreement;

D. The Debtor is hereby authorized, empowered, and directed to (1) perform under,
consummate, and implement the Agreement, (2) execute all additional instruments and documents
that may be reasonably necessary or desirable to implement the Agreement and the transactiond

contemplated thereby, including, but not limited to, execute the Grant, Bargain, Sale Deed

Page 5 of 8
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transferring title to the Purchaser on behalf of the beneficial interest owners and the tenants-in-
common for the Property, (3) take all further actions as may be necessary or appropriate for the]
purposes of assigning, transferring, granting, conveying, encumbering or transferring the Property
as contemplated by the Agreement, and (4) take such other and further steps as are contemplated
by the Agreement or reasonably required to fulfill the Trustee’s obligations under the Agreement)
all without further order of the Court;

E. The sale of the Property shall be free and clear of the ownership interests of the
Debtor, the Members of the Debtor entity through their respective investments in the Loan by way
of Percentage Interest in the Loan of each member who became beneficiaries of the Trust, as
identified in Exhibit “1”, and the tenants-in-common identified in Exhibit “2” hereto
(collectively, the “Record Owner”), and any predecessors and successors in interest; any
unrecorded equitable or legal interests in the Property asserted by any person or entity, or thein
respective predecessors and successors in interest, unless such interests would be superior to the
rights of the Trustee under 11 U.S.C. § 544(a)(3); the claims or interests asserted by any person or
entity, or their respective predecessors and successors in interest, against the Estate which do nof
constitute liens against or interests in the Property; and the claims or interests asserted By any
person or entity, or their respective predecessors and successors in interest, evidenced by the liens,
encumbrances and interests of record set forth in the title report.

F. Except as authorized for payment hereby, each lien, encumbrance or interest
identified above shall attach, as adequate protection to the holder thereof pursuant to 11 U.S.C, §
363(e), to the net proceeds of sale, after (i) payment of all costs of sale, and (ii) satisfaction of
those liens and encumbrances authorized for payment hereby, with the same extent, validity and
priority, if any, as such lien, encumbrance, or interest now has with respect to the Property, subject
to any and all defenses, offsets, counterclaims and/or other rights of any party relating thereto;

G. The Debtor is hereby authorized to pay directly from the escrow all amounts due

which are secured by the following liens and encumbrances:

Page 6 of 8
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1. Real property taxes on APN 0109-270-100 in the amount of
$1,158,726.56 as well as accrued interest until paid;

2. Payment of closing costs arising from the Sale of the Property; and

3. The balance shall be held in the Debtor-in-Possession account for the benefit
of the Debtor and may not be released without an order of the Court
approving the Plan or otherwise releasing the funds.

H. At the close of escrow of the sale approved by this Order, the Debtor is authorized
to pay from the sale proceeds a broker’s commission in the amounts to the entities set forth in the
Agreement;

L The Debtor is hereby authorized to pay all other reasonable and customary escrow
fees, recording fees, title insurance premiums, and closing costs necessary and proper to conclude
the sale of the Property;

J. This Court shall and hereby does retain jurisdiction to (1) enforce and implement

the terms and provisions of the Agreement, all amendments thereto, any waivers and consents

therewith; (2) compel delivery and payment of the consideration provided for under thd
Agreement; (3) resolve any disputes, controversies or claims arising out of or relating to thd
Agreement; and (4) interpret, implement, and enforce the provisions of this Order.

K. Notwithstanding Bankruptcy Rule 6004(¢h), this Order shall be effective
immediately upon entry;

L. Pursuant to 11 U.S.C. § 363(m), absent a stay of this Order pending appeal, the
reversal or modification on appeal of this Order, or any provision thereof, shall not affect thd
validity of the sale transaction approved hereby which is consummated prior to such stay, reversal
or modification on appeal; and

M.  The validity of the sale approved hereby shall not be affected by the appointment
of a trustee or successor trustee, the dismissal of the above-captioned case, or its conversion to

another chaptef under title 11 of the United States Code.

Page 7 of 8
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Respectfully Submitted by:
LAW OFFICE OF TIMOTHY P. THOMAS, LL.C

Timothy P. Thomas, Esq.

Nevada State Bar No. 5148

1771 E. Flamingo Rd. Suite B-212
Las Vegas, NV 89119
(702)227-0011

Counsel for Debtor and
Debtor-in-Possession

Page 8 of 8
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Windemere Capital
Loan No. 06-019 Vacaville Hll $5,315,000.00
Property Owners Vote
Amount % %

Investor Invested Owned Yes | No % for against
06-019 Vacaville Ill Business Trust $2,973,000.00 | 61.11% X 61.11% | 0.00%
Dan Bozanic $ 100,000.00 2.06% X 2.08% 0.00%
Milton Bozanic $ 100,000.00 2.06% X 2.06% 0.00%
Premier Tr. Betty Engelstad IRA $ 100,000.00 2.06% X 2.06% 0.00%
Newby 1984 Trust $ 100,000.00 2.06% 0.00% 0.00%
Silver City Enterprises $ 100,000.00 2.06% X 2.06% 0.00%
Sunrise Mountain Holdings $ 100,000.00 | 2.06% X 2.06% 0.00%
White Pine Enterprises $ 100,000.00 2.06% X 2.06% 0.00%
Joseph Wm. Byrne $ 100,000.00 2.06% X 2.06% 0.00%
First Capital Trust $ 400,000.00 8.22% 0.00% 0.00%
Robert B. Strimling, MD & Assoc. PSP | §  100,000.00 2.06% X 2.06% 0.00%
Mun Sun Crandall $ 100,000.00 2.06% 0.00% 0.00%
Borgenight Family Rev. Tr. $ 50,000.00 1.03% 0.00% 0.00%
Shirley A. Gray Rev. Tr. $ 25000.00 0.51% X 0.51% 0.00%
Sidney Sinestar Rev. Tr. $ 50,000.00 1.03% 0.00% 0.00%
TANK Holdings, LLC $ 20,000.00| 0.41% 0.00% 0.00%
William & Carol Trappman $ 50.000.00 1.03% X 1.03% 0.00%
Daniel D. Newman Trust $  25,000.00 0.51% X 0.51% 0.00%
Jerry & Carolyn N. Blackman Liv. Tr. | $§  50,000.00 1.03% X 1.03% 0.00%
Inventory Funding, LLC $ 100.000.00 | 2.06% X 2.06% 0.00%
John McDaniel $ 6,000,00 0.12% X 0.00% 0.12%
Susan Jacobsen $ 6,000.00 0.12% 0.00% 0.00%
Jack A, Sunseri Trust $ 110,000.00 2.26% ' 0.00% 0.00%

Totals;| $4,865,000.00 |100.00% 14 1 82.69% | 0.12%
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$ 2,973,000.00

Member Iﬁ T‘::::' F:v::::jt Yes No % for % against

GSQ Trust 5 50,000.00 1.68% X 1.88% 0.00%
Dana McDaniel Kanne Sep. Prop. Tr. | $ 6,000.00 0.20% X 0.20% 0.00%
Robert & Bee Knipscheer Trust 3 50,000.00 1.68% X 1.68% 0.00%
Ray W. Millisor Trust $  125,000.00 4.20% X 4.20% 0.00%
Robert Rock Belliveau Trust $  155,000.00 5.21% X 5.21% 0.00%
Jerry & Sharlene Engel Trust $ 95,000.00 3.20% X 3.20% 0.00%
Philip & Adele Engel Fam. Tr. $ 80,000.00 2.02% 0.00% 0.00%
Lechard Leeds $ 75,000.00 2.52% X 2.52% 0.00%
Jacgueline Gaste $ 200,000.00 8.73% X 6.73% 0.00%
John L. Halmes $ £,000.00 0.20% 0.00% 0.00%
Peter & Angela Becker Rev. Tr. $  250,000.00 8.41% X 8.41% 0.00%
Equity Alliance Group LP $  250,000.00 8.41% X 8.41% 0.00%
Witlow Properties, LLC $ 25,000.00 0.84% X 0.84% 0.00%
Robert R. Dorfler Trust 3 50,000.00 1.68% X 1.68% 0.00%
NV Trust Co. Jack R. Carr SepIRA__ | 8 75,000.00 2.52% X 2.52% 0.00%
Julie Shelton $  820,000.00 | 27.58% X 27.58% 0.00%
Golden Legacy, LLC $ 100,000.00 3.36% X 3.36% 0.00%
Henry B. Soloway Rev. Fam. Tr. $ 400,000.00 | 13.45% X 13.45% 0.00%
Sumiko Ahn & Cindy Ahn-Thurber $ 50,000.00 1.68% X 1.68% 0.00%
Mark A. Ahn $ 25,000.00 0.84% X 0.84% 0.00%
P.J. & Neyda Becker Fam. Tr, $  100,000.00 3.26% X 3.36% 0.00%
Jami Youngblood 3 6,000.00 0.20% 0.00% 0.00%

Totals:| $§ 2,973,000.00 | 100.00% 19 0 97.58% 0.00%
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EXHIBIT B

Purchase Agreement

Page 14 of 17




Case 16-12929-abl Doc 127 Entered 01/05/18 11:06:34 Page 31 of 66

PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS

‘This PURCHASE AGREEMENT AND ESCROW INSTRUGCTIONS (this “Agreeme fit™)
Is made and entered info as of this | 5 day of November, 2017 (the “Effective Date”), by arid
between Mesa Asset Management, LLC, as trustoe of 06-019 Vacaville 11T Business Trust, a
Nevada business trust (the “Seller”), and TANIK Holdings, LLC, a Califoxnia limited Hability
company, or its Permitted Transferee (as hereinafier defined) (*Buyer). Seller and Buyer are
hereinafter sometimes individually referred to as a “Party” and together collectively as the

“EE l.t i 8 -5‘1 3
ARTICLE I

RECITALS

A, Seller is a Chapter 11 debtor-in-possession in connection with the bankruptcy case
currently pending before the United States Bankruptey Court for the District of Nevada (the
“Bankruptcy Court™), pending as Case No, BK-8-16-12929-ABL (the “Bankruptey Case™).

B. Selléx holds-a 61.11% tenant-in-common ownership interest in the Real Property
(defined below) as an undivided co-owner with the other investors in the original loan as co-owners
of the Real Property more particularly described on Fxhibit “A” attached hereto and incorporated
herein by this refetence (the “Real Property™), located in County of Solano (the “County™), State
of California (the “State™), which consists of one parcel of approximately 130 acres, generally
identified as Solano County Assessor Parcel Numiber 0109-270-100 (the “Real Property™.

o As of November 6, 2017, Seller obtained 83% total approval ofthe Lefter of Intent
dated October 20, 2017 (“LOI™), and in excess of 90% approval of the LOI inside the 06-019
Vacaville I Business Trust.

Buyer desites to enter into a “stalking-hotse” purchase agreement to purchase the Real
Property together with all rights, encumbiances, agreemonts, horeditaments, easements,
entitlements and rights whatsoever assoolated with the Real Property, and all fixbures and
improvements located upon or affixed to the Real Property (collectively, the “Property”™) from
Seller, and Seller desires to sell the Property to Buyer, subject to Bankruptey Court approval 11

ULS.C. §363(F) and subject to potential competing over-bids at the sale of fhe Property., The

purpose of this Agreement is to set forth the terrs, pro visions and conditions agreed upon between
Seller and Buyer with tespect to the purchase and sale of the Property.

ARTICLE 11
AGREEVIENT

NOW, THEREFORE, in consideration of the Reeitals set forth above, and the mutual

promises, covenants, conditions and agreements set forth hereln, and fb'r_athej:_ good and valuable
consideration, the recaipt and sufficiency of which are hereby acknowledged, the Parties hereby
agree as follows:

L
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ARTICLE IIX

3.01  Purchase and Sule. Subject o the terms, provisions and conditions set forth in this
Agieement, and subject to the entry of an order of the Bankruptey Court approving the sale of the
Property pursuant to 11 US.C. §363(f), §363(11) and §363(m), (the “Approval Order™), Sellet
agrees to sell the Property to Buyer, anid Buyer agrees to purchase the Property fiom Seller (the

_ 3.02  Approval, Subject to the terms and conditions of this Agresment, the obligations of
the Parties under this Agreement are subject to and contingent upon the approval and anthorization
of the Bankruptey Court, Seller agrees fo, and Buyer agrees to cooperate and cootdinate with
Seller to, promptly file a pleading (the “Approval Motion™) seeking entry of () an order
establishing Bidding Procedures in the form of Exhibit “B” attached hereto and incorporated herein
by this reference (the “Bidding Procedures Order”); and (b) the Approval Oeder authotizing Setler
to consummate the Sale frec and clear of 4ll claims, Hens, encumbrances and interests pursuant to
this Agreement if no higher and better bids are obained and assuming and assigning any contracts
or leases relating to the Property identified by Buyer prior to Closing, The Bidding Procedutes
Otder shall be entered no later than thirty (30) days afier the Sale Motion is filed, ant the Approval
Order shall be enfered no later than fifteen (15) days after the expiration or earlier waiver of the
Feasibility Period (as deflned by Section 6.04)..

ARTICLE 1V
PURCHASE PRICE

4,01 Puichase Price. The purchase price for the Property shall be the amonnt of Two
Million Four Hundred and Five Thousand Dollars (52,405,000) (the “Purchase Price™),

4.02  Payment of Purchase Price. ‘The Purchase Price shall be payable as follows:

| {8)  Deposit. Within three (3) Business Days (as defined below) following the
Effective Date, Buyer shall deposit with. Hsorow Holdet, i immediately available funds, the
amount of Fifty Thousand Dollars ($30,000). (the “Deposit™. The Deposit shall become non-
refundable, except as provided in Asticle VII, Article X and Article XI below, if Buyer approves
of the Feasibility Review as provided in'Sgction 7.01(a). The Deposit-shall be applied toward the
Purchase Price at the Close of Bscrow,.

b)  Remainig Cash Payment. On or prior to the Closing Date, Buyer shall
deposit with Escrow Holder, in immediately available funds, the full amount of the Purchase Price,
less the amount of the Deposit (the “Reraining Cash Payment™), plus Buayei’s share of the closing
costs and protations set forth in Section 8.09 below. At the Close of Escrow, the Remaining Cash
Payment shall be disbursed to-or for the benefit of Seller in aceordance with the provisions of this
Agreement, less Seller’s shate of the closing costs and prorations set forth in Section 8,09 bslow:

S

.
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ARTICLE V

OPENING OF ESCROW

5.01  Within two (2) Business Days following the Effective Date, Seller and Buyer shall
Opei an eserow (the “Bscrow™) with First American Title Company, Aftn: Chad Wilson (“Escrow
Holder”) by delivering an exectited copy of this Agreement to Escrow Holder, Buyer and Seller
hereby agree that a firlly executed copy of this Agreement shall constitute escrow instructions to
Escrow Holder, together with any additional instructions consistent with the tetms of this

Agreement that Escrow Holder may teasonably request. Buyer and Seller horeby agree to

promptly execute and deliver any such thstructions as may be requested by Escrow Holder, Inthe
event ofany conflict oy nmons;stcncy between such additional escrow instructions requested by
Escrow Holder and the provisions of this Agreement, the provisions of this Agteement shall
goverr.

ARTICLE VI

FEASIBILITY OF PROPERTY
6.01  Preliminary Tile

(@)  Seller, at its sole expense, and within five (5) Business Days after the
Effective Date, shall cause Escrow Holder tir deliver to Buyer a preliminary title report for the
Property, contemplating an ALTA, Bxtended (‘overagc Owmer’s Polioy of title insurance, together
with a legible copy of lsted title exceptions in conncetion with the pralimmary title report
(colleetively, the “Title Report™. Buyer shall have fifleen (15) Business Days to review the Title
Report and to provide written Notice to Seller any objections it may have (a “Title Objection
Letter™). Seller shall have five (5) Business Days to provide a responsive written Notice to Buyer
with respect to the Title Objection Letter, indicating whether or not Seller agrees to remove any
title matter objected to by Buyer (a “Title Response Letter”). Buyer shall be deemed to have
approved those covenants, conditions, vestéictions, rights of way, ease}ments, reservations and other

matters of record, as disclosed in the Title Report and hot abjected to in its Title Objection Letier

(the “Permitted E;Ll’e Exceptions™; provided, however, that regardiess ‘of whether Buyet has

provided a Title Objection Letter ot has expressly objected to any such title matter, the Permitted

Title Exceptions shail not include, and Seller shall romove at its sole expense, at or before the
Close of Escrow, and shall cause the Property 1o be delivered and conveyed fiee and clear of, any
and all: deeds of tirusts, morfgages, mechanics’ fiens, judgments, tax Tens, or othet monetary liens
(except only for non-delinguent taxes and assessments) whatsoever:

(b)  The Permitted Title Exceptions shall also include the following exceptions
totitle: -

_ (I} 'The standard printed exceptions and exclusions contained inn the
Title Policy;

(i)  Non-delinguent general and special real propeity taxes, bosnds, and
‘assessments, which shall b piceated as of the Close of Hserow;
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(i)  Mechanlo’s liens, judgsent liens and other encumbtances arising

-only from work performed by or at the direction of Buyer, aid

(iv)  any title exceptions specifically approved by Buyer in writing,

(c)  The Permitted Title Exceptions shall not inclide aty miattets, if any, that
Seller has agreed, in writing, to remove at Close of Escrow, including itva Title Response Letfer.

6,02 Buyer's Investigation. During the Feasibility Period, Buyer shall have the right to
conduct such independent investigations ay Buyer deems necessary or appropriate, in its sole
diseretion, ¢oncerning the condition, use, sale, development or suitability of the Property Tor
Buyer's intended purposes. No later than the datethat Seller delivers the Title Report, Seller shall
deliver or otherwise make available to Buyer for Buyer’s review, all studies, reports, docurents,
and other materials relating to the Property in Seller’s possession or reasonsble control
(colleotively, together with all other agreements, doouments, and other tuformation delivered by
Seller to Buyer during the term of this Agreement with respect to the Property, the “Property
Dogumerits™). h '

_ 6,03 Entry on Properly, Buyer shall bave the iight to éntet upon the Property at certain
times during the Feasibility Period, subjeot to the terms of this Section 6.03, Priorto any entry by
Buyer on the Property, Buysr shall reasonably coordinate with Seller as to the timing of any
anticipated site visit. Further, Buyer shall provide Seller with & certificate of Buyer's lability
insurance policy, which insurance shall name Seller as-edditional insured and evidence coverage
in the amount of at least One Million Dollars ($1,000,000.00) per sccutrence against any Joss,
damage, or injury which may arise fom or vecur as a result of Buyer’s entry upon the Property.
Moreover, Buyer hereby agrees to indemnify, protect, defend and hold Seller and all portions of
the Property free and harmless fiom and against any and alf loss, cost, lability or expense
{including reasonable attorneys® fees) cansed by or atising from any entry by Buyer, its agents,
employees, contractors or consultants, upoxn the Property, including any such entry made prior to
the Effective Date, and -from all mechanic’s, materialmen’s and other liens resulting from sny such
entry, whether such enfry ocourred piior to or during the continuance of this Bscrow, Buyer shall
promptly repair any damage to the Prapeity caused by Buyer, its agents, employees, sontractors,
or consultants, Including, with respect to- any invagive testing of the Properly, restoring the
Propetty to as near its condition existing prior to sach invasive testing as is reasonably possible.
The provisions set forth in this Secfion 6.03 shall survive the Close of Escrow or any earlier
tetinination of this Agreement for all purposes.
{a) The “Feasibility Feriod” shall be defined ag the date beginning on the
Effective Date and ending 11:59 p.m. Nevada time on the date that Is one hundred and fifly (150)
days after the Effective Date, During the Feasibility Perfod, Buyer shall have the right to review
and approve the feasibility of Buyer’s acquisition of the Property based on Buyers inspection,
review and analysis of the Property and Property Documents, including, without Hmitation, the
following: (i) the physical condition of the Property, including, without limnitation, 4 review of
ahy hazardous materials studies, surveys, inspections, fests, and other studies and Investigations
relating to physical, geological, engineering or evvironmental conditions of the Property,

4
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ineluding, but not limited to, a Phase I, a biological survey in cornection with the wetlands, soil
and environmental testing, that Buyer may wish to conduct, (i) the feasibility of Buyer’s
acquisition of the Property and of its future potential development, based on its investigation,
studies and reports (including, Wwithout limitatior, miatket studies and appraisals), (i) any
preliminary development plans, general plan amendments or specific plans relating to oraffecting
the Propetty, (iv) any existing agreements or title matters relating to the Property, (v) any soils
reports, and (vi) any other matters relating to or affecting the Property that Buyer may desire to
review or approve (the “Feasibility Review™). '

(b) I Buyer approves of the Feasibility Review, Buyer shall provide written
notice of such approval to Seller on or before the expiration of the Peasibility Period. [n the event
Buyer fails to approve the feasibility of Buyer’s acquisition of the Property by written notice to
Seller on or before the expiration of the Féasibility Perlod, Buyer shall be deemed to have
disapproved the Feasibility Review, in which event this Agreement shall automatically terminate,
the Deposit shall be returned to Buyer, the Seller shall hot be required to. pay the Stalking Horse
Bidder Fee, and peither Party shall have any further rights, duties or obligations under this
Agreement, except those that by their express terms sutvive the tetmination of this Agreement, Tn
the event Buyer delivers written motice of upproval to Seller 6n or before the expivation of the
Peasibility Period, this Buyer Condition dealing with the Feasibility Period shall be deemed
satisfied.

ARTICLE VI
CONDITIONS TO CLOSE OF ESCROW

701 Conditions for the Benefit of Buyer, Buyer’s obligation to acquire the Property and
the Close of Escrow shall be conditioned and contingent upon the satistaction, or waiver by Buyer,
as and when required below, of each of the following conditions in favor of Buyer {collectively,
the “Buyer Conditions™):

()  Repiegeiifations and Warranties, As of the Close: of Eserow, the
representations and warranties of Seller set forth in this Agteement, ineluding without limitation.
those set forth in Article IX below, shall be true and correct in all material respects,

(b)  Sellei’s Deliveries, As ofthe Close of Eserow, Seller shall have deposited
into Bserow all documents required to be deposited by Seller pursuant to this Agreement,

(¢  Tite Insurance. As of the Close of Bscrow, Bscrow Holder shall be
committed to issue to Buyer an ALTA Standard Owner’s Policy of Title Insurance, with liability
limits equal to the Purchase Price, insuring fee title as being vested in Buyer, In & form acceptable
to Buyer and subject only to the Pecmitted Title Exceptions (the “Title Policy™). Notwithstanding
the foregoing, Buyer shall have the right to obtain an ALTA Extended Coveragé Owner’s Poliey
of Title Insurance in liew of the ALTA Standard Owner’s Poticy of Title Insurance, or any reqired
title endorsement, provided Buyer shall pay all excess costs in convection therewith and the costs
of obtaining of any necessary survey,

o
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() ‘Baokrupicy. As ofthe Close of Esorow, no action shall have been brought
by or with respect to Seller undet the United States Batkruptey Code, or other body of law
pettaining to creditors’ rights, with the exception of the 'Bankmptcy Cage,

(¢)  No Material Adverse Change There shall not be any material adverse
change g to the physical condition of the Property; s it exists as of the end of the Feasibility
Period, ' '

_ leruptey Court Approval. The Bankruptey Court shall have entered (i)
Bidding Provedures Order and the Approval Ordet in a form accéptable to the Buyer which orders
shall include, atong other provisions acceptable to Buyer, provisions (A) approving the bidding
procedures In, (B} approving the Stalking Hotse Bidder Fee, (C) scheduling an auction and a sale
hearing, and (D) approving the form and manner of notice of the sale motion and sale hearing,
(B} finding that notice of the sale hearing was given in accordance with the Bankruptey Code and
constitutes such notice as is appropriate under the particular circumstances, (F) finding that Buyer
is a “good falth” purchaser entitled to the protections afforded by §363(m) of the Bankruptcy
Code, (G) finding that the sale to the Buyer is approved under 11 U.8,C, § 363(f) and satisfies
NRS § 645B.340(1) as it relates to the sale of Property held by multiple holders of beneficlal
inferest in & loan a8 required under Section 363(£)(1), (H) finding that the sale to the Buyer is
approved under 11 U.8.C. § 363(h), (1} finding that Buyet’s acquisition of the Property putsuant
to'this Agresment shall be fiee and clear of all Bneumbrances, and (1) approving the transactions
proposed by this Agreement,

(8) Repulatory Approval Buyer will have obtained all necessary regulatory
approvals for the Sale, including but not limited to any required approvals by any federal, state,
local or other agency or entity whose regulatory approval is required in order to consurmate the
Sale. 1f any governmental approval is determined to be necessary and cannot be timely obtained,
the parties agree to work in good faith to modiy the terms of the Sale as necessary to engre
compliance with all federal, state, or other governmental laws, rules, and regulations while
providing the same economic result to Buyer, '

( - Coni . Ifany of the Buyer Conditions has not been satisfied
on or priot to the expiration of the applicable time period for satisfaction thereof, then Buyer shall
have the right 1o (a) waive such Buyer Condition as a condition precedent to the Close of Eserow
by written notice given to Seller and Escrow Holder prior o the Closing Date, (b} extend the
Closing Date for a reasonable petiod of time necessary to catise the gatisfaction of the Buyet
Condition, or (¢) terniinate this Agreement by written notice of termination delivered to Seller and
Escrow Holder. In'the event of the termination of this Agreement by reason of the failure of any
of the Buyer Conditions, the Deposit shall be retwmed to Buyer, Sections 8,07 and 8.08 below
shall apply with respeet to Eserow cancéllation, and neither Party shall have any further rights,
duties or obligations under thiy Agreemont, except those-that by thefr Bxpress terms survive the
termination of this Agreement.

703 Conditions for the Benefit of Seller. ‘Seller’s obligation to sell the Property and the
Close of Escrow shali be conditional and contingent upon the satistaction, or watver by Seller, ag
and when required befow, of each of the following conditions, as applicable (collectively, the
“Seller Conditions™):

ik \
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(a)  Buyer’s Deliveries. As of'the Close of Esm'cw, Buyer shall have deposited
into Escrow all fundy and documents requlred to be deposited by Buyer pursuant to Section 8.08
below,

by R 3 T As of the Close of EscmwQ the
representations and watranties of Buyer set fbrth in Atticle X below shiall bé frie and correct in all
material respects. .

(&) Repulatory Approval Seller will have obtained all necessary regulatory
approvals for the ba{e including but not I1m1ted to any required approvals by amy faderal, state,
local or other agency or entity whose regulatory approval is required in oxder to consummate ths
Sale, Ifany governmental dppmval ig determined to be recessary and cannot be timely obtained,
ihe parties agree to work in good faith to modify the terms of the Sale as necessary to ensure
compliance with all federal, state, ot other governmental laws, rules, and regulations while
providing the same economic result to Buyer,

7.04  Failure of Seller Conditions. 1f any Seller Condition has not been satisfied on or
priot to the es:pmation of the applicable time period for satisfaction thereof, then Seller shall bave
the right to (a) waive such Seller Condition ag 4 condition precedent by written notice given to
Buyer and Escrow Holder prior to the Closing Date, or (b) ferminate this Agreement by written
Notice of termination delivered to Buyer and Eserow Holder; In the event of the termination of
this Agreement by reason of the Fiflure of a Seller Condition, Seller shall be entitled to-retain the
Deposit as liquidated datnages puisiant to Article X1 bélow, Sections 8.05 and 8.06 below shall
apply with respect to Esorow caticellation, and neither Party shall have any further rsghts duties
or obligations under this Agreement, except those that by thelr express ferms survive the
termination of this Agreement.

ARTICLE VIII

CLOSE OF ESCROW

8.00 Closing Date. The Close of Eserow shall oceur as and when provided in this
Section 8,01, For purposes of this. Agreement, the terms “Closing” and “Close of Escrow” shall
mean and refer to the recordation in the Offieial Records of the County of the Grant Deed (as
hersinafter defined) conveying title to the Property to Buyer, Subject to the satisfaction or waiver
of the Buyer Conditions and Seller Conditions, the Close of Escrow for the Property shall take
place through Escrow on or before the date that s five (5) days following Bankeuptey Court’s
entry of the Approval Order (the “Closing Date™),

802 Deliveries by Seller to Eicrow Holder. Seller hereby covenants and agrees to
deliver to Bserow Holder, at least one (1) Business Day prior to the Closing Date, the following
instruments and documents, the delivery of each of which shall be a condition to the Close of
Escrow for the benefit. of Buyer:

(&)  (uantDeed. A “Grant, Barpain and Sale Deed” in the form of Bxhibit “C
aftached hereto dand Incorporated herein by this reference (the “Grant Deed”), duly executed and
acknowledged by Seller;

Q%%
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(b)  Assipgnment and Bill of Sale. The “Assignment and Bill of Sale™ in the form
of Bxhibit *I)” attached hiereto and incorparated hetein by this reference, duly executed by Seller;

(©)  Non-Foreign Certificate, An affidavit satisfying the requirements of
Section 1445 of the Internal Revenue Code of 1986, as amended, and the regulations thereunder,
duly executed by Seller (the “FIRPTA Certificate’™): and

(d)  Proof of Authority. Evidence of Seller’s avthority to execute this
Agreement and perform its obligations hereunder, together with the authority of each person
signing on behalf of Seller.

(&) LClosing Costs. Seller’s portion of the escrow fees, prorations, and other
charges relating to the Closing, except that Seller may instruct Escrow Holder to dedyet such
elosing costs and prorations from the amount due Seller at the Close of Escrow,

(B Other Documents. All other documents required. hereunder or otherwise.
reasonably required by Esurow Holder to be deposited by Seller to &lose the Escrow.

8.03  Deliveties by Buyer. to Escrow Holder. Buyer hercby covenants and aggees to
deliver to Eserow Holder, at least one (1) Business Day prior to the Closing Date, the following
funds, insttuments and documents, the delivery of each of which shall be a eondition to the Close
of Bscrow for the benefit of Selfer: '

(8)  Remaining Cash Payment, The Remaining Cash Payment, in immediately
available funds. ' :

(b)  Closing Costs. Ali funds necessary to pay Buyer’s share ofthe closing costs
and prorations pursnant to this Agreement,

(©)  Qther Documents. All other docwments required hereunder or otherwise
reasonably required by Escrow Holder to be deposited by Buyer to close the Escrow.

8.04  Disbursements and Other Actions by Escrow Holder, Upon the Close of Escrow,
and when all required funds and documents have been deposited into Escrow by the appropriate
parties, Escrow Holder shall promptly undertake all of the following in the: following order:

\ @ Cause the Grant Deed (with documentary transfer tax information to be
affixed after recording) to be recorded in the Officidl Records of the County;

o (b)  Disburse all funds deposited with Escrow Holder by Buyer in payment of
the Purchase Price and in payment of Buyer's share of any Bscrow closing costs and prorations as
follows: _

_ (0 Deduct from the funds deposited with Eserow Holder by Buyer in
payment of Buyer’s shiate of any Bscrow closing costs and prorations the amount of all such items
chargeable to the account of Buyer hersunder, and retuen the excess of such funds, if any, to Buyer;

pyd
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(i)  Deduct froin the Remaining Cash Payment all items chargedbleto
the account of Seller, including, without limitation, the amount of any deeds of trust, mechanic’s
liens or other monetary encumbrances to be paid by Seller at Closing, -and Seller’s ghare of any
Escrow closing costs and provations; and

(D Disburse the retnaining balance of the Remaining Cash Payment to
Seller or as directed by Sellér promptly tpon the Close of Escrow. Any funds deposited by or on
behalf of Seller in excsss of Seller’s share of any BEscrow clositig costs and prorations shall be
disbursed to Seller;

(¢)  Deliver a conformed copy of the recorded Grant Deed, the executed original
of the Assignment and Bill of Sale, the executed original of the FIRPTA Certificate, and a copy of
any other document delivered through Escrow to Buyer;

(@)  Deliver a conformed eopy of the recorded Grant Deed, a copy of the
executed Assignment and Bill of Sale; a copy of the executed FIRPTA Certificate, and a copy.of
any othier docunient delivered tlirough Escrow to Séller; and

(&) Causethe Title Policy to be delivered to Buyer.

8.05 Escrow Cancellation. If Escrow is notin condition to close by the Closing Date,
Escrow Holder shall continue to comply with the instructions contained herein until a written
demand bas been made by any Party not 1n breach of its obligations under this Agreement for the
cancellation of the Hscrow, Escrow Holder shall notify the other Party of any such demand. In
the event of any such demand, and without limiting the-other rights and remedies of sither Party,
this Agreement shall terminate and the Escrow shall thereupon be sancaled, and the provisions set
forth in Section 8.06 below shall apply.

8.06 Bscrow Cancellation Charges. Ifthe Close of Escrow falls to ocour due to Seller’s
default, Seller shall pay all Escrow cancellation charges. If the Close of Eserow fafls to occui due
to Buyer's defadlt, Biyer shall pay all Escrow cariceliation chargés. If the Close of Escrow fuils
to ocour for any reason vther than the foregoing, Buyer and Seller shall each pay one-half (1/2) of
any Escrow cancellation charges. “Bscrow cancellation charges” msans all foes, char gos and
expenses of Escrow Holder hereurider and all fees, charges and expenses related to the services of
Escrow Holder as the title company in connection with the issuance.of the Title Report and other
title matters hereundér.

8.07

(8)  Escrow and Other Costs. Subject to Section 8.06 above, Buyer and Seller
shall each pay one-half (1/2) of Escrow Holder’s escrow fees. Seller shall pay all dotumentaty
staraps and real property transfer taxes. Seiler shall pay the cost-of the Title Policy. Buyer shall

‘pay the additiondl cost of any extended coverage {including without limitation any additions!
suevey cost), ALTA, ALTA lender’s or otier title policy in excess of the cost of the Title Policy,
ineluding the cost of all other title endorsements desired by Buyer. Buyer and Seller shall each

bear their-own tespective tegal and acconnting costs, if any, outside of Escrow. Al other costs or
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expenses not otherwise provided for 1t this Agrestient shall be apportioned or allocated between.
Buyer and Sellet in the manner customary in the County,

(b) roperty Taxes and: Agsessmients. -All non-delinguent general and special
real propetty taxes, bonds and assessments, 81D, LID's (each as applicable) with respect to the
Property, including; without limitation, any and all assessments with respect to any applicable
association, landscape maintenance districts or assessment districts, shall be paid current st
Closing by Seller and prorated through Escrow between Buyer and Sellerasofthe Close of Bscrow
based upcn the lateqt avazlabls tax bills using memmary esetow pmcedurcs Fm*the:., rf‘ t,he mgular

of the Close of Bscrow, Buyer amd Setler shall ra«promte all sur.:h genmal anci spema] re:al propety
taxes, bonds and assessments for the Property bétivesn themselves outside of Escrow based upon
the then current fiscal year’s regular tax bill or bills within thirty (30) days following the date such
regular tax bill or bills are actually received by the parties. This Section shall be interpreted
broadly toward the end that any taxes, assessments, bond obligations, or other payment obfigations
accrulng prior to the Close of Escrow shall be the 1L3pnnsib1hty of Seller and any taxes,
assessments, bond obligations, or other payment obligations aceruing aﬁer the Close of Eserow
shall be the responsibility of Buyer. The provisions set forth in this S | 8.07 shall survive the
Closé of Esciow for all putposes.

8.08 Supplemental Property Taxes, With respect to any supplemental takes dssessed
against the Property, Buyer and Seller hereby agrec between themselves that Seller shall be

obligated fo pay all such supplemental taxes assessed as the result of matters oceurring prior to the

Close of Eserow, and Buyer shafl be obligated to pay all such supplemental taxes assessed as the
result of matters occurring from and after the Close of Eserow. The provisions set forth in this
Section 8.08 shall survive the Close of Escrow for all purposes,

8.09 IRS Reporting Responsibilities. Any retutns, statements or réports required to be
filed under Section 6&45(@) of the Internal Revenue Code of 1986, as amended (or any similar
reports requzrad by state or k;}c:al szw} shall be- ﬁleé by Eserow f{ioidm, mcludmg, thhout

Agreemant be Lﬁnstmed 8s 1o requ: f:hat such mturm, wpm ts or statemfmts bﬁ filed by Euyer o
Buyer’s counsel, ot by Seller or Selters counsel. scrow Holder shall provide evidence to Buyer
and Seller of its compliance with the provisions of this Sgetion 8.09.

ARTICLE IX.

SELLER’S REPRESENTATIONS AND WARRANTIES

Sellet hereby vepresents and warrnts to Buyer, as of the Effective Date and Closing, as
follows in Sections 9.01 through 9.07:

901 Power. Seller hasthe legal power, ﬁghi: and authority to enter into this Agreement
and the instruments referenced horein, and fo perform its obligations hereunder and to consumimate
the fransaction contemplated hereby, and that Seller hias complied with NRS § 645B.340(1) as it
relates to the sale of Property held by multiple holders of beneficial interest inaloan as required
undet Seation 363(H(1). Pursuant to NRS 645B,340, Debtor is entitled to act according to the

10 QL bg\/
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consent of the holders of §T percent or more vf the beneficial ownership interests in the Propeity,
On Octaber 27, 2017, Debior sought the majority cotisent tequired under NRS 645B.340 from the
holders of beneficial ownership interests in the Property, as a necessaty condition precedent to
Debtor entering Into this Agreement. On October 27, 2017, Debtor sent majority consent of the
Debtor’s equity holders and the TIC Interest Holdars forapproval of the sale of the Property under
1T U.8.C, § 363 (4363 Sale”), and shall file with the Bankruptey Court the form Request for
Consent disseminated to the TIC Holders and ‘the ballots received from the TIC Holders in
response by December 1, 2017.

9.02  Requisite Action. Allrequisite astion (corporate, parthership, trust, Hmited lability
company or otherwise) has beén taken by Seller in connection with the entering info of this
Agreement, the eoxecution and delivery of the instruments referenced herein, and the
constmmation of the transactions contemplated hereby, '

2.03  Authority. The individuals exeouting this Agreement and the instuments
referenced herein on behalf of Seller have the legal power, right and actual authority to bind Selter
to the terms and conditions heredfand thereol’ '

9.04  Litigatiyn. Seller has not been served with notice of any pending and, to Ssller’s
knowledge, there are no threatened Jawsuits; arbitrations or other lepal proceedings affecting or
relating to the Property or that are of & nature to Hmlt or restrict Seller's performance under this
Agreement. '

905  Condemmation. Seller has not been served with notice of any condemnation
proceedings, eminent domain proceedings or similar setions or proceedings now pending apatnst
the Properly, and Seller has no knowledge that any such proceedings or actions havé been
threatened against the Property.

9.06 Eovironmental.
(@) To Seller’s knowledge, the Real Property is in compliance with applicable

Eavironmental Laws;

(b To Seller’s knowledge; Seller bas not been notified by any Government Atithority
ot third person of afy pending claim that Seller tnay be g potentially responsible Person for
environmental contamination or any releade. of Hazardous Matedlal arising under Environmental
Laws (an “Enyironmental Clain”);

{c)  Seller in-connsction with the ownership of the Real Property has not entered into
or agfeed to any consent decred or order with réspect to or affecting the Real Property relating fo
compliance with any Environmental Law or to investigation or cleanup of Hazardous Material
urler any Environmenital Law:

() To Seller’s knowledge, with the exception of certain above ground storage tanks
which have been used orly for the storage of water, there are no aboveground or underground
storage tanks lovated ofi, in or under the Real Property;

11
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e} To Seller’s knowledge, no releases of Hazardous Material have oceurred at, from,
in, or on any of the Real Property, and no Hazardous Material is present i, on or about or is
migrating: from any such Real Property that could give rise to an Environmental Claim by 2
Government Authority o thifd Person against the Assets of Sellet;

(B Seller has not transported or arranged for the treatmesit, stoiage, handling, dispmai
or transportation of any Hazardous Substance to the Real Property that could result in an
Environmental Claim against or Hability to the Real Property;

(@) ToSeller’sknowledge, there isno amount of asbestos, urea- formaldehyde matetial,
polychlorinated bipheny! contaiing equipment or lead paint containing materials In, at or on the
Real Property; and

(b}  There have been no environmental investigations, studies, audits or tests with
respect o the Real Property of which Seller has knowledge and which aie in Seller’s possession
ot control that hiave not been delivered to Purchaser as part of the Property Documents,

As used hetein, “Envirenmental Law” shall mean any law or order, including, without
limitation, CERCLA and CERCIS, relating to the tegulation or protection of human health, safety
or the environment or fo emissions, discharges, relesses or threatened releases of pollutants,
aontarmaanﬁs chemzca{s or mdusti ial tam or Hazardans Materm!s or mstes into the envmnnwnt
subsurface strata), or otherwzse reiatzng to tha manufaatufe pre-cessmg, distefbution, me,
treatment, storage, disposal, transport or handling of pollutants, contaminaits, cheiicals of
industrial, toxic or Hazardous Materials or wastes.

As used hereln, “Hazardous Material” shall mean (i) any genaieum or petroleum products,
flammable explosives, radioactive materials, asbestos inany form that is or could become friablg,
ured formaldehyde foam insulation and transformers or other equipment that contain dielectric
fluid contalning levels of polychlorinated: biphenyls (PCBs); (if) any chemicals or other materials
or substances that are now ot hereafter become defined as ot included in the definition of
“hazardovs substances,” “hazardous wastes,” “hazardous  materials,” “extremely hazardous
wastes,” “restricted hazardous wastes,” ""toxm substances,” “toxit pollutants™ or words of similar
import under-any Environmental Law; and (iif) any othet chemical of othet material or substarce,
exposure fo which is now or hereafter prohibited, limifed or regulated by any Government

Authority under any Envitonmental Law

A3 used hmei;n, "‘ngg,m ent uﬂ;gritf‘ s‘hail mean any court, mbunai arbitratm,

S?ECIFEC RFPRESFN’?ATE(}N DR WARRANEY CQNI‘AIN.ED IN 'IHIS AKI‘IQLE IX OR
ELSEWHERE IN THIS AGREEMENT, SELLER MAKES NO REPRESENTATION OR
WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECI TO THE
PROPERTY WHATSOEVER, AND BUYER EXPRESSLY AND EKNOWINGLY
ACKNOWLEDGES AND AGREES THAT BUYER IS TAKING TITLE TO THE PROPERTY
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INITS “AS I8 CONDITION IN ALL RESPECTS BASED SOLELY UJPON I'TS REVIEW OF
THE PROPERTY DURING THE FEASIBILITY PERIOD, BUYER ACKNOWLEDGES THAT
BUYE’R IS A SOI’IIISTICATED AND bXPERIIF‘NCFD PURCHASER OF REAL ESTAT B

ACQUISITION OF THE PROPERI Y DN THE. FOERGGING “AS T8 BASI‘%‘

9.08  Supvival The foregoing representations and watranties of Seller and any other
representations and warsanties of Seller contained elsewhere in this Agreement shall be true and
correct on and as of the Effective Date and shatl be true and correst on and as of the date of the
Close of BEscrow. The foregoing representations and wastanties shall survive the Close of Escrow
for all purposes fora period ofone (1) year following such Close of Escrow, after which tme sucli
representations shall teiminate and be of no fuither force or effect, except with respect to claims
for which a notice of claim or notice of potential ¢laim has been given by Buyer to Seller within
such one (1) year period.

ARTICLE X

Buyer hereby represents and wearrants to Seller as of the Effective Date and Closing, as
folluws: :

10.01 Power. Buyer has the legal power, right and authority to enter into this Agreement
and the instruments reforenced herain, to perform its obligations hereunder, and to copsummale
the transaction contemplated hereby,

10,02 Requisite Action. All requisite action (corporate, partnership, limited Hability
company ot otherwise) has been taken by Buyer in connection with the entering into of this
Agreement, -the execution end delivery of the instruments referenced herein, and the
consummation of the transaction contemplated hereby.

10.03  Authority. The ‘individuals executing this. Agréement and the instrumenis
referenced herein on bebalf of Buyer have the legal power, right and actual authority to bind Buyer
to the terms and conditions hereofand thereof, .

10,04 As-s. Asofthe Closing and subject to the terms and conditions contained in this
Agreement Buyer shall accept the Property in “As-I$” condition.

10.05 Survival. The foregoing representations and warrantics of Buyer and any
other represéntations and warranties of Buyer contained elsewhere in thig Agreement shall be tetre
and cotrect on and as of the date of this Agreciment and shall be troe and correct on and as of the
date of the Close of Escrow. The foregoing representations and warranties of Buyer shall sarvive
the Close of Escrow for a pefiod of one (1) year following such Close of Bscrow, after which time
such representations atid warranties ghall terminafe and be of no firther force or effect, except with
respect to claims for which a notice of ¢laim of notice of potential claiim has been given by Seller
to Buyer within one (1) year perfod.

333
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ARTICLE X1
DEFAULT

11.01 Buyer’s Default. In the event Bscrow shall fail to close by reason of the mateial
default of Buyer, being the legally unexcused failure of Buyer to perform ity obligations pursuant
to Seotion 8.03, Seller may, at Seller’s option, terminate tiils Agieement and the Bscrow by giving
written notice to Buyer and Bscrow Holder, Upon receipt of such notice, this Agresment ghall
tetminate and the Bscrow shall be cancelled. Noththstamimg the foregoing, hothing in this
Section 11,01 shall limit the indemnity by Buyer set forth in Section 6.03 above, of any other
provision that by its terms survives the termination of this Agreement,

11.02 Sellei’s Default. Tf Seller fails to compiete the sale of the Property, such failure
constitutes a breach of this Agreement, apd Buyer is niot in breach of this Agreement, because of
the unique nature of the Property, money damages would not be a sufficient remedy to Buyer in
t:he gvent of 'bleach by Sei of and the paztles therefme apree that'Buyer Shall be entiﬁied to specific

11.03 ﬁtalkmg Hoise Bidder Pee. [n consideration of the significant costs and efforts to
be rsxpended clfld nsks to be assumed by Buyer ﬁom sawmg as the stalkmg hovse bidder, and tkns

consistent with the Blddmg Pmcadure@, and wgardless of whether o not Buym makes any
matching or competing bids, the Seller shall pay to Buyer a stalking horse bidder fee In an smount
of (i) a Seventy-Five Thousand Dollar ($75,000) break-up fee (the “Stalking Horse Bidder Fee™),
or (i) reimbursemerit of all reasonable, out-of-pocket expenses ncurred in connsction with

-Buyer’s efforts to negotiate and consunmmate the Sale, including but not limited to, legal,
aceounting, due diligence arid other fees and expenses associated with the preparation of its bid,
which reimbursement fee shall not exceed Fifty Thousand Dollars ($50,000) (“Expense
Reimbursement™) in the event this Agreement is terminated as a result of a breach by Seller of a
material term of, or fhilure to timely satlsfy a condition to closing under, this Agreement; prowded
that, if Buyer, in its sole discretion, elects to seek specific performance of this Agresment and is
successful with respect thereto, then Buyer shall not be entitled to the Stalking Horse Bidder Fee
or Expense Relmbursement. The Stalking Horse Bidder Fee and Expense Reinibursement shafl
constitute administrative expense claims pursuant to § 503(b) of the Bankrupﬁcy Code and shall
have pi’l()rlf.y over 4ll viher administiative sxpense claims, 1f this Agreemient is terminated because
of a supetior bid, then the Stalking Horse Bidder and Expense Reimbursement shall be payable
from the pro ceﬁds of the alternative fransaction whereby the Property to be sold fo Buyer Is instead
sold to a third party. The Stalking Hotse Biddér Fee-shall be payable to Buyer in full in cash (in
ageordange with wire transfer instructions 40 be provided by Buyer) on the first Business Day
following entry of an order by the Bankruptey Court approving any plan, agreement or
atrangement, other than this Agreement, to sell the Property to anotber buyet..

The Seller acknowledges and agrees that: (1) the approval of the Stalking Horse Bidder Fee
is an integral part of the transactions contemplated by this Agreement; (if) in the absence of the
Seller’s obligation to pay the Stalking Hose Bidder Fee, Buyer would not have entered into this
Agreement; (if) the entry of Buyer into this Agreement is necessary for preservation of the estate
of the Seller and fs beneficial to'the Selier becauss, in the Seller’s judgment, it will enhance the
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.....

reasonable in reiatmn to Buyel § EXpenses: mcurmd in, nnti Buye,r s iosi: oppertumtxes Jequ[tmg
from the time spent, puisning the Sale; and (v) time is of the sssence with respect to the entry of
the Approval Order by the Bankruptey Court, approving, among other things, the process by which
bids may be solicited in connection with the sale pursuant to Section 363 of the Bankruptey Code
as contemplated in this Agreement, The Seller’s agteement to pay the Stalking Horse Bidder Fee
in accordance with the terms of this Agreement is subjec,t to the Approvat Order. The Approval
Order shall provide, without imitation, that the Seller is suthorized and directed to pay the Stalking
Horse Bidder Fee to Buyer in full in cash, in accordance with the terms of this Agreement without

further order of the Bankiuptey Couit,
ARTICLE XII
BROKER'S COMMISSION
Buyer and Seller agree. that there are no broker's commissions in this transaction,

ARTICLE XIII
POSSESSION

Possession of the Property shall be-delivered to Buyer at the Close of Escrow.
ARTICLE XIV

CONFIDENTIALITY

Buyerand Seller agree that, unti! the Approval Motion is filed, the terms of this Agreement,
and all documents and due diligence items provided pursuant to this Agreement are confidential,
and, accordingly, the Parties agree not to disclose the terms of this Agreement to any- third party
{other than to the Party’s atforneys, consultants, partners, accotmtants, lenders, investors and
advisors, subject to the terms hereof), or to use -such for any purpsse whatsoever except in
conjunction with reviewing, slgning, or performdng in.accordance with this Agreenent, without
the other Party's consent. A Party Is entitled to wiilize any attorneys, consultants, pattners,
accountants, lenders; investors dnd advisors as it may reasonably deem necessary ot appeopriate
for purposes of determining whethet to enter into or sxceute this. Agreeinent, for purposes. of
negotiating its terms, or for purposes of more fully exeroiging a Parly’s rights or performing a
Party’s obligations wder this Agreement; provided, however, that that the Party intending to vse
any stch attorneys, consultants; partuers, accountants, lenders, fnvestors and advisors shall bind
each such attorney, consultant, partner, accountant; lender, investor or advisor fo the same
t")bl'igatit‘ms'afmnfiﬂentiai{tyas-contained i this Article, Inaddition to the foregaing, each Party
shall be authorized to disclose this Agreement or its terms in the course of any dispute pertaining
to this .Agwemenn or a&may f:)f) Lequh ed by vahd Gowt mdca Nmthe: Buyer nm Seller shall cange
whxie this Agmement i pendmg In the event, 0:[‘ any thwate;xed Or actual broach of this émci
X1V, the non-breaching Party shall be entitled to equitable arid injunctive relief, i befing agreed
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bxeachmg Pa;ty fol. Wluch_ mone_tai y damag,es ate A0 :nsuff_‘imem mm&zdy
ARTICLE XV
ISCELLANEQUS

15.01 Assignment. Buyer shall not voluntarily.or by operation of law nssign-or transfer
any right, interest or obligation hereunder without Seller’s express prior written. consent, which
consent may be given or withheld by Seller in fts sole diseretion. Sithject to the foregoing, and
without limiting the restriction on assignment set forth above, each and all of the covenants and
conditions of this Agreement shall inure to the benefit of and shall be binding upon the respective
heirs, executors, administrators, successors and assigns of Buyer and Seller, As used In this
Section 15,01, the term “successors™ shall refer to the successors to all or substantially all of the
assels of a Party and to a Party’s successors by merger or consolidation. Notwithstanding the
foregoing, Buyer shall have the wight io transfer Buyer’s rights and Obhgatinm under this
Agreement without Seller’s consent to a lnted ]1ab111ty company, corpotation, joint venture or
partnership which satisfies all of the following requirements (a “Permitted Tr ransferee”™): (i) Buyer,
or a corporation or ofher entity controlling, controlled by ot under common control with Buyer (2
“Buyer Affiliate™), owns at least a fifty percent (50%) profit inferest in the Permitted Transferee,
(i) Buyer or a Buyer Affiliate is responsible for the day-to-day tianagement of the Permitted
Transferee, (i) the Permitted Transferee is required by the assignment documents to develop,
construct, market and scli the Property, (iv) the Permitted Transforee asstunes all obligations of
Buyer under this Agreement, and (v} Buyer promptly notifies Seller in writing of such fransfer and
assumption of obligations and, upon Seller’s request, provides Seller with copies of the operative
documents that evidence compliance with the forégoing requirements,

1502 Attofneys’ Fegs. Should either Party institute any action or proceeding to enforce
or interpref this Agreement or any portion hereof, for damages by teason of any alleged breach of
this A gwmnent ar of any prmnsmn hemf orfora declaratxon 01@1 ights hemundar, each party shai‘i

costs and eﬁpenses in ccnnectm thh the prﬁpdl ation of this Agreement

15,03 Notices. All notices, requests, deinunds, and other communications required or
permitted under this Agreement (each, a “Notice™) shall be In writing (ineluding telefax
communications) aud shall be (a5 elected by the person givihg such mﬁccﬁj hard delivered by
messenget ot sent by overnight courier service, or sent by telefax fransmission or sent by electronie
mail (email), addressed as follows:

M6
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Ifto Buyer: TANK Holdings, LLC _
235 Montgomery Street, Suite 907
‘Ban Franeisco, CA 94104

Attention: Tom Angstadt
Email: tom@kivelstadt.com
Telephore: 415-720-5519

With a copy to: Holley, Driggs, Walch,
Fine, Wray, Puzey & Thompson
400 South Fourth Street Suite 300
Lag Vepas, Nevada 89101

Altention: Ogonna Brown, Esq.

Emmail: Obrown@nevadafirm.com

Telephone: (702) 7910308

Facsimile: (702) 791-1913

If to Seller: Mesg Asset Management, LLC
P Becker-

Attention: Timothy P. Thomas, Esq;

Law Office of Timothy P. Thomas, LLC
1771 E. Plémingo Rd, Suite B-212

Lag Vegas, NV 89119
Email: tthomas@ifhomaslaw.com
Telephone: (702) 2270011
Fagsimile: (702) 2270334

Ifto Esctow Holder: First American Title Company
Commercial Division

, Walut Creek, CA 94596
Aftention: Chad Wilson
Email: cjwilsonadion@firstam.com
Telephone: (925)927-2155

Hach Notice shall be deemed given (i) on the date delivered if by personal delivery or by
overnight coutier service, (if) on the date of ransmission with confirmed good transmission if by
telefax or electronic mail (email) oz, if given after noxal business hours; on the text business day,
or (iil} upon receipt if by regular mail. By giving to the other parties at least five (5) business days
prior written tiotice, the parties to this Agreement and their respective successors and assigns shall
have the right from tlifie fo tithe, and at any time duting the term of this Agreement, to change
their respective addresses and each shall have the rightto specify ay its address any other address
withif the State of Nevada. _

@
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asent and Remedies, Bither Party may specifically and expressly waive
in writing any bwach by the other Pai'ty of any provision-of this Apreeimient, but ho such waiver
shall constitute a further or cuntmuing, walver of any preceding or succeedmg breach of the same
or any other provision. A waiving Party may at any time thereafter require forther compliance by
the other Party with any breach so waived. The consent by one Parly to any act by the other for
wlnch such mnsent was requited shaﬁ not he deemed tﬁ smply eonsenf: 01 wawer of the necasszty

be 1mphed from. sd(mce or ,any failure of Pa,tty to act, except as ctherwxse speczﬁec{ in this
Agrecment,

15.05 Survivahility. All covenants of Bmym or Seller which are interded hereunder to be
performed, or must be performed, in whole or in part after the Closing, and all representations,
warranties and indemuities by either Party to the other, shall survive the Closing, subject to any
limitation on the period of time of such survival specified herein, and be binding upon and inure
to the benefit of the parties hersto and thelr respective heir's, executors, administrators, succedsors
and assigns, but shall ferminate as to any homeowner (but not as to Seller or Buyer with respect to
any breach thereof) with raspeot to any portion of the Property improved with a dwelling unit upon
the sale of such dwelling unit to such homsowner.

15,06 Further Documents and Acts, Hach of the Parties hereto agrees to cooperate in
good faith with each other; and to execute and deliver such further documents and perform such
other acts as may be reasonably necessary or appropriate to consummate and carty info effect the
transactions contemplated under this Agreement.

15.07 (Géndet and Name. In this Agreernent (uiless the context requires otherwise), the

‘masculine, ferninine and neuter genders and the singular and the plural shall be deemexd to inchude

one another, as appropriate.

15 9'3 E’ 'ntife A groatoent. This Agreement and 1t's exhihita constitute the fi 'na'l and

hemaf Ai} prior agre&ments, represerf_tatwns, negottations and mdarstanémg@ of the parmes;
hereto, oral or wiitten, express or implied, are hereby superseded and merped hercin,

15,09 Captions. The captions used herein are for convenience only and are not a part of
this Agreeiment and do not inany way limit or ampiify the termig and provisions hereof

15,10 Time.of Bssence. Time is of the essence of every provision of this Agreement in
which time is an elernent.

by - amd ccmstmed in accmdame wath the laws of the State of Nﬁvacia Exclusm venue and

Jjurisdiction for any action or proceeding arising out of'this Agreement shall lay in Clark County,

Nevada,
1512 Invalidity of Provision. If any provision of this Agresment as applied to either

Party of to any cireurmstance shall be adjudged by a court of competent Jurisdiction to be void or
unenforcenble for any reason, the same shall in no way affect {to thé maximum extent permissible
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by law) any other provision of this Agreement, the application of any such provision under
clicumstances different from those adjudicated by the court, or the validity or enforceability of the
Agreement as a whole; provided that the invalidity or unenforeeability of such provision does not
materially and adversely affect the benefits accruing to, or the obligations imposed upon, any Party
hereunder,

15.13 Amendments. No addition to or modification of any provision contained in thig
Agreement shall be effective unless fully set forth in-writing executed by the Party to be bound
thereby.

15.14 Counterparts. ‘This Agreement may be executed Int one or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute but one and the
game instrument.

15.15 Exhibits. All exhibifs attached to this Agreement ave incorporated herein by this
reference as though fully set forth in the Body hereof,

1516 Time Referonces. Any references in this Agreement o time for performance of
obligations or efapsud time:shall mean consecutive calendar days, months, or years, as apph{:able,
untless otherwise explicitly indicated herein. Tn the 6vent that the day on which Buyex or Seller is
required to take any action under the teris of this Agreement is not a Business Day, such aetion
shall be taken on the next suceeeding Business Day. Asused in this Agreement, the torm “Business
Days” means a Motidday, Tuesday, Wednesday, Thursday, of Friday, other than a federal or Nevada
state holiday.

15.17 Construction of Agreement. The agreements contained hersin shall wot be
gonstrued in favor of or against either Party, but shall be construed as if both parties prepared this
Agreement.

15.18 Binding Bffect. This Agreement shall be binding only upon its execution and
delivery by both Seller and Buyer.

[Signatiires appear on following page.}

QY

19




Case 16-12929-abl Doc 127 Entered 01/05/18 11:06:34 Page 50 of 66

IN WITNESS WHEREQF, Seller and Buyer have executed this Agreement as of the day
and year first above widttén,

“Sﬁile_r”
06-019 Vacaville 111 Business Trusl,

a Nevada business frust

By: Mesa Asset Management, LLC,
~ Trustee of 06-019 Vacayjlle T1I Business Trust

Name: Peter™]. Becker, Jr,
Title: Manager

“Bﬂysé}.‘”

TANK Holdings, LLC,
a California fimited liability company

20
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CONSENT
_ First American Title Company, the Escrow Holder under this Agreement, hereby agrees fo
(i) accept the foregoing Agreement, (if) be Bscrow Holder underthe Agreement, and (iii) be bound
by the Agreement i the performarice of its duties as Escrow Holder,

Dated: +2017.

*Eserow Holder”

FIRST AMERICAN TITLE COMPANY

By:
Name:
Tts: _

AT
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EXHIBIT “A
TO '
PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS
Legal Description of Property
(To Be Insetted)
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EXHIBIT “B*
. TO
PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS
Bidding Provedures Order
¢ NG
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Timothy P, Thomas, Esq.

Nevada Bar No. 5148

Law Office of Timothy P. Thomas, LLC
1771 B. Flamingo Rd. Suite B-212

Las Vegas, NV89129

(702) 227-0011 Fax (702) 227-0334
tthomas@tthormaglaw, cotn

Attorney for Debtor
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA
In re: Case No. BK-8-16-12929-ABL,
, _ - Chaptet 11
06-019 VACAVILLE IIf BUSINESS TRUST, !
NOTICE OF (1) SALE AND BIDDING
Debtor., PROCEDURES FOR SALE; AND- (2)

'DATE OF SALE APPROVAL HEARING

1 Date.of Hearing: OST Pending

i Time of Hearing:  OST Pendzrfg

1 Place: Cowrtroom No. , Third Floor
Foley . Federai Emldmg
300 Las Vegas Blvd,, §
Las Vegas, N 89101

1 Judge: Hon. August B, Landis

PLEASE TAKE NOTICE thaton 2017, the Court granted the MOTION
FOR: (1) SALE PROCEDURES ORDER: () AUTHORIZING AND SCHEDULING A SALE OF
NON-EXEMPT ESTATE ASSETS FREE AND CLEAR OF LIENS: (I} APPROVING BIDDING
PROCEDURES IN CONNECTION WITH THE SA4LE; (11D APPROVING NOTICE OF SALE
HEARING; AND (IV} SCHEDULING HEARING FOR FINAL APPROVAL OF SALE; AND (2)
SALEAPPROVAL ORDER APPROVING SALE OF DEBTOR 'S NON-EXEMPT ESTATE ASSETS
FREE AND CLEAR OF ALL LIENS {the “Sale Motion™) as found on [Dkt, No. __] in this case, as

may have bieer subsequenitly suppleménted or amended, ‘The Court has entered an-order specifying

the procedures for the sale and other relevant matler (the “Sals Procedures Order™),
Puisiant fo the Sals Procedures Order, the Debfor atd Debtor-in-Possession (the “Debtor”)
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will conduct 2 sale (the “Sale”) at which the Debtor will sell, subject to the Court’s approval, the

estate’s foterest in _ , and clear of liens (the “Property”).
The Sale is scheduled for 42017, 08 o, (Pacitic

Thme) with respect to the sale ofthe Property, The Sales Procedures Order also establishes bidding
procedures in connection with the Sale of the Property, Additional information regarding the Sale
and the bidding protedures may be obtained by contacting the Debtor’s attorney, Timothy P,
Thomas, Esq. (the “Debtor’s Attorney”y at telephone number (702) 227-0011 or via elecitonic

mail at ¢thomas@ithomaslaw,

The Bidding Procedures ate set forth as follows:

The bidding floor s set at Two Million Five Hondred and Five Thousand (U.8.) Dollats
($2,505,000.00) and initial bids must commence at $2,505,000,00 (U.8.) dollas.

Following. an initial bid of $2,505,000.00 (U.S.) dollais, the bidding increments shall be
set at Twenty Thousand (U.8.) Dollars {$20,000.00).

All bidders are required to submit a 'g;)t:fci' faith/refundable deposit of One Hundred
Thousand (U.8.) Dollars ($100,000.00) due no later than , 2017, by 2:00 pm,

Pacific Time. All deposits must be wited fo & dedicated trust account which shall be set up by
Debtor’s counsel, at the Law Office of Timothy P. Thomas, LLC or through delivery of certified
funids received no lafer than 2017, by 2:00 puin. Pacific Time at the Law Office of
Timothy P, Thomas, LLC.

All bidders are roquired to submit an executed Term Sheet containing their bid no later
than » 2017, by 2:00 pin, Pacific Time.

Shonld any bidder bounable to fulfill the terms and conditions set forth i the Term Sheet,

the bidder may opt-out of the process prior: to o2 2017, by 5:00 p.am. Pacific Time.

The Debtor resorves the right to teplace the withdrawn bid with a new bid proposed by one of the
Debtor’s agents,
On___ w2017, 8t ___:00-am. (Pacific Time), a sale will be held at the Federal

25 ¢ ¥
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Banlruptey Courthouse in the Foley Federal Building, 300 Las Vegas Blvd,, 8., 3% Floor, Las
required to attend in person. Telephonic bids will NOT be permitted. The successful bidder will
be determined at this Sale by the Court,

The successful bidder must deposit the winning bid amount into. the desipnated trust
account by the closing designated in the Purchase and Sale Agreement. Of this amount, the
$100,000,00 initial deposit shall be included as previously deposited by the successiul bidder,

Hearing for court approval is scheduled for _ 5 2017, 8t 10:00 a.m. (Pacific

Timie) and upon court approval, the $100,000.00 good faith deposit of any competing bidders,
excluding the Stalking Horse Bidder, will become non-refundable. The remaining amount due
from the successful bidder is-due and must be deposited no Iater than the date designated in the
Puichase and Sale Agreement..

unsuccessful bidders nio later than end of businiess on _ 017,

The successful bidder/purchaser, as determined at the Sale condusted on s
2017, shall forfait ifs initial $100,000 deposit to be paid to TANK Holdings, LLC in the amount,
of $75,000.00 and 06-019 VACAVILLE ITt BUSINESS TRUST in the amount of $25,000.00 (the
“Stalking Horse Bidder”} as a breakup fes Stalking Hotse Bidder Fee,

Should the successful bidder/purchaser f2il to close pursiant to the Purchase and Sale
Agreement, the party submitting the runner-up bid shall immediately be notified by the Debtor and
the runner-up bidder shall have ane (1) week to fund enterinto the Purchase and Sale Agreement.
If the runner-up bidder falls to timely close under the Purchase and Sale Agreement, the
opportunity to purchase the Property will be afforded o the next nner-up biddet who shall have
one (1) week within which to exeouts the Purchass and Sale Agreement, and so on, until a party
executes the Purchas and Sale Agreement, the runer-up biddet shall have one (1) week within

0%
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which to pay its initial §100,000 deposit,

successlul bidder/purchaser shall be beld at a Sale Approval Hearing on 22017, at

aau (Pacific Time) at the United States Bakruptoy Court for the District of Nevada,
300 Las Vegas Boulevard South, 4% Floor, Las Vegas, Nevada,

Dated this __ day of November, 2017,

LAW OFFICE OF TIMOTHY P, THOMAS, LLC

Timothy P, Thomas, Esq, (NV Bar No. 5148)
1771 Bagt Flamingo Road, Suite B-212

Las Vegas, Nevada 89119

Telephone: 70212270011

Facsimile: F02/2270334

Attorneys for Bebtor

P
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY thai service of the following: NOTICE OF (1) SALE AND
BIDDING PROCEDURES FOR SALE: AND (2) DATE OF SALE APPROVAL HEARING Was
served on this  day of August, 2017, by electronic servics to the ECF Matrix, and b_y:

Depositing -a true and correct copy of the above in a mailbox of the US Post Office,

enclosed in a sealed envelope, postage prepaid, thereon, addressed to the following interested

partios:
Office of the U.8. Trustee
300 Las Vegas Boulevard South, #4300
Las Vegas, Nevada 89101

County of Solano Treasurer-Tax Collector

Anemployee of The Law Office of
Timothy P, Thomas, LLC

v
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EXHIBIT “C»
TO
PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS
Grant; Bargain and Sale Deed

APN:
Affix RPITT.

WHEN RECORDED MAIL DEED
AND TAX STATEMENT TO:

ESCROW NO:
GRANT, BARGAIN AND SALE DEED
THIS INDENTURE WITNESSETH: That

i 88 Trustee of 06-019 Vacaville 111 Business Trust, a Nevada business trust, in
cobsideration ‘of $10.00. and other valuable consideration, the receipt of which is hereby

acknowledged, does hereby Grant, Bargain, Sell and Convey to TANK Holdings, LLC, 2

California limited liability company, all that real property situated in the County of Solano, State
of California, bounded and described as follows:

SEE EXHIBIT “A” ATTACHED HERETO AND MADE A PART HEREOF AS ¥
FULLY SET FORTH.

Together with all and singular the tenements, hereditaments and appurtenances thereunto
belonging or in anywise appertalning.

Subject to cuirent taxes and all covenants, conditions, restrictions, reservations, casements
and declarations or other matters 6f record or apparent ag of the date hereof,

Witness my/our hand(sjon 2018,

ISIGNATURE BLOCK, NOTARY VERIFICATION AND LEGAL DESCRIPTION
TO BE INSERTED ON EXECUTION VERSION - FORM ONLY, DO NOT SIGN]

(5%
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EXHIBIT %A
o o
GRAMT, BARGAIN, AND SALE DEED

Py

IS
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EXHIBIT “D”
N TO .
PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS
ASSIGNMENT AND BILL OF SALE

_ THIS ASSIGNMENT AND BILL OF SALE (this “*Bill of Sale™ & executed this __ day
of > 2017, by and between ____ | as trustee of the 06-019 Vacayille 111
Business Trust, 4 Nevada business trust (“Assigno 1), and TANK Holdings, LLC, a California
limited liability company (“Assigre ee”), in connection with the sale of certain real property (the
“Property™) more particularly described in that certain Purchase Agreement and Fserow
Instructions, dated ag of , . 2017 (the “Putchase Agreem ent™), entered into by
Assignor as “Seller,” and Assignee, as “Buyer”, o

NOW, THEREFORE, pursuant to the Purchase Agreement and in consideration of the
mutual covenants and conditions set forth hergin, the parties hereby agree as follws:

1. Assigiment.  For good and valuable consideration, Assignor hereby grants,
conveys, assigns and transfers to Assignee all of Assigtior’s right, title and interest, if any, in and
to any of the Bollowing items owned; usst or held i comection with the- ownership, development,
use, and managemient of the Property (collsetively, the“Pers onal Property™):

L1 all personal property located on and affiliated with the Property:

12, alt povernmental, quasi-goversmentsl and utifity company permits, Hoenses,
avthorizations und approvals pertaining to the Property, if any;

£3.  all plans, specifications, reports, studies, maps, surveys and other devolopment

materials pertaining to the Property, including, but not lmited to, all architectural plans,
engineering plans, house plans, and development plans, if any;

L4, all zoning, entitlement and other development rights with respect to the Property;
and

1.5, all warranties, claims, contiacts, assurances, indetrnities or other rights, including
without limitation any rights to plans or designs of any nature, Assignor may hold, if any, from
any consultants, covlractors or professionals who performed any wotk on the Property,

2. Asis. Allofthe Personal Property is conveyed and accepted in “As-I* condition
with no representation or wartanty of any kind being made with respect thereto.

3. No Undertuking of Duties. Nothing contained i this Bill of Sale shall relieve
Assignor of any duties or abligations with respect to the Petsonal Property to the éxtent acorving
and the performance thereof being due prior to the date hereof, not obligate Assignee with respect
thereto, except as may be agreed in wriling between Assignor and Assignes;

4. Additional Acts. Assignor agrees at ifs expense to underiake such additional

actions, and execute such additional instruments and documents as may be required or as may be
reasonably to effectuate, evidence, perfoct, or further the assignment of the Personal Property,

31 N
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including without mitation, the obtaining of any third party consents with respect oy sueh

assignments,

5. Miscellaneous. Tliis Bill of Sale shall be binding upon the parties and their
respective suceessors and assigns. This Bill of Sale shall be governed by and interpreted in
accordance with the laws of the State of Nevada,

IN WITNESS WHEREOER, Assignor has executed this Assignment as of the date first set
forth above,

[SIGNATURE BLOCK AND LEGAL DESCRIPTION TO BE INSERTED ON
EXECUTION VERSION ~ FORM ONLY, DO NOT SIGN)
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EXHIBIT C
LOCAL RULE 6004 DISCLOSURES

The following chart summarizes the information required to be disclosed pursuant to
Local Rule 6004(b), including, but not limited to, certain material terms of the proposed
Purchase Agreement. The Debtor refers all parties to the Purchase Agreement, a copy of which
is attached to the Becker Declaration as Exhibit “3”, In the event of a conflict between this
summary and the Purchase Agreement, the terms of the Purchase Agreement shall prevail.

Local Rule Disclosure

6004(b)(1) “A copy of the proposed purchase agreement, or a form of such agreement
substantially similar to the one the debtor reasonably believes it will execute in
connection with the proposed sale”
A copy of the Purchase Agreement is attached to the Becker Declaration as Exhibit
6‘3’9.

6004(b)(2) “4 list of all lien holders with an interest in the property to be sold under the
sale motion™
Solano County holds a secured lien against the Property.

6004(b)(3) “A copy of a proposed form of sale order”
The proposed Sale Order is attached to the Motion as Exhibit %17,

6004(b)(4) “A request, if necessary, for the appointment of a consumer privacy ombudsman
under 11 US.C, § 332.”
N/A

6004(b)(5) “The sale motion must highlight material terms, and shall indicate the location
of any such provision in the proposed form of order or purchase agreement,”
The material terms of the Purchase Agreement are highlighted and cited in the
Motion, § 6.

6004(b)(6)(A) “If the proposed sale is to an insider, as defined in 11 U.S.C. § 101, the sale
motion must (i) identify the insider; and (ii) describe the insider’s relationship
to the debtor.”
N/A

6004(b)6)B) “If a proposed buyer has discussed or entered into any agreements with
management or key employees regarding compensation or future employment,
the sale motion must disclose the material terms of any such agreements.”
N/A

6004(b)(6)(C) “The sale motion must highlight any provisions pursuant to which an entity is
being released or claims against any entity are being waived or otherwise
satisfied.”
N/A

6004(b)(6)(D) “The sale motion must disclose whether an auction is contemplated, and
highlight any provision in which the debtor has agreed not to solicit competing
offers for the property subject to the sale motion or to otherwise limit the
marketing of the property.”
N/A
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Loecal Rule Disclosure

6004(b)6XE) “The sale motion must highlight any deadlines for the closing of the proposed
sale or deadlines that are conditions to closing the proposed transaction.”
N/A

6004(b)(6)(F) “The sale motion must highlight whether the proposed purchaser has
submitted or will be required to submit a good faith deposit and, if so, the
conditions under which the deposit may be forfeited. ”
N/A

6004(b)(6)(G) “The sale motion must highlight any provision pursuant to which a debtor is
entering into any interim agreements or arrangements with the proposed
purchaser, such as interim management arrangements (which, if out of the
ordinary course, also must be subject to notice and a hearing under 11 U.S.C.
$363(b)), and the terms of the agreements.”
N/A

6004(b)6)H) “The sale motion must highlight any provision pursuant to which a debtor
proposes to release sale proceeds on or afier the closing without further court
order, or to provide for a definitive allocation of sale proceeds.”
No provision of the Purchase Agreement provides for a release or allocation of
the Purchase Price. However, the Debtor will pay the Taxes and closing costs
immediately upon receipt of the sale proceeds. See Motion, 9 6(vii)(a) — (c), Section
C.

6004(b)(O)Y) “The sale motion must highlight any provision seeking to have the sale
declared exempt from taxes under 11 U.S.C. § 1146(a), and the type of tax
(e.g., recording tax, stamp tax, use tax, or capital gains tax) for which the
exemption is sought. It is not sufficient to refer simply to "transfer” taves and
the state or states in which the affected property is located.”
N/A

6004(b)(6)(J) “If the debtor proposes to sell substantially all of its assets, the sale motion
must highlight whether the debtor will retain, or have reasonable access to, its
books and records to enable it to administer its bankruptcy case.”
N/A

6004(b)(6)(K) “The sale motion must highlight any provision pursuant to which the debtor
seeks 1o sell or otherwise limit any rights to pursue avoidance claims under
Chapter 5 of Title 11 of the United States Code.”
N/A

6004(b)(6)(L) “The sale motion must highlight any provision limiting the proposed
purchaser's successor liability.”
N/A

6004(b)(6)M) “The sale motion must highlight any provision by which the debtor seeks to
sell property free and clear of a possessory leasehold interest. license or other
right.”
The Property will be sold free and clear of all liens, claims and encumbrances.
Sec Motion, Section 1I(B).

6004(b)(6)(N) “The sale motion must highlight any terms with respect to credit bidding
pursuant to 11 US.C. § 363(k).”
N/A
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Local Rule Disclosure

6004(b)(6)(O) “The sale motion must highlight any provision whereby the debtor seeks relief
Jrom the fourteen (14) day stay imposed by Fed. R. Bankr. P, 6004(%).”’
The Debtor seeks relief from the 14- day stay. See Motion, Section ITI(D).
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