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U.S. Department of Justice 

Civil Division 
REK:KMD:EHosford Telephone: (202) 616-0332 
154-13-465 Elizabeth.Hosford@usdoj.gov 
________________________________________________________________________ 

Washington, DC 20530

July 12, 2017 

BY EMAIL 

Brian Barnes 
Cooper & Kirk, PLLC 
1523 New Hampshire Ave. NW 
Washington, D.C. 20036 

Re: Fairholme Funds, Inc. et al., v. United States, No. 13-465C (Fed. Cl.) 

Dear Mr. Barnes, 

In an effort to meet our joint obligation to confer in good faith about discovery issues, we 
write in response to your June 26, 2017 email requesting that the Government reconsider its 
assertions of privilege for 38 documents that we continue to withhold as privileged.  According 
to your email, based on “the privilege log descriptions and other materials the Government 
produced, [plaintiffs] think these documents may be sufficiently related to the central issues in 
the case that Fairholme’s need overcomes the qualified privilege.”  Email from Brian Barnes to 
Elizabeth Hosford, June 26, 2017.   

As we advised on June 12 and June 16, 2017, we already re-reviewed our privilege log 
using our best judgment.  Nonetheless, pursuant to plaintiffs’ request, we have again reviewed 
the documents identified in your June 26 email.    

I. Department of the Treasury (Treasury) Documents

With respect to the Treasury documents identified in your June 26 email, the privilege 
log indicates that those documents reflect predecisional deliberations concerning modifications 
to the PSPAs.  As you know, the Third Amendment modified or added several provisions to the 
PSPAs that are unrelated to the net worth sweep.  For instance, UST00061151 is an email chain 
between Mary Miller and Tim Bowler reflecting predecisional deliberations regarding the 
phrasing and import of contract provisions that were ultimately adopted in Sections 5.4 and 5.11 
of the Third Amendment to the PSPAs (Transfer of Assets and Annual Risk Management Plans).  
Moreover, UST00377912, UST00378962, and UST00384425 reflect predecisional deliberations 
concerning potential PSPA modifications under consideration by Treasury, but which were 
ultimately not incorporated in the Third Amendment.   
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UST00061154 is an email chain, most of which has previously been produced to 
plaintiffs.  See UST00061156.  The top email in the chain reflects Treasury’s predecisional 
deliberations regarding the proposed capital reserve provision in the Third Amendment.  Because 
that email gives no meaningful insight into the motivations behind the switch from a fixed to a 
variable dividend, and its release would likely “‘stifle honest and frank communications within 
the agency,’” we have properly withheld it.  In re United States, 2017 WL 406243, at *4 
(quoting Coast States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980)), *5.  
However, given that plaintiffs already have the earlier email in the chain, we will produce a 
redacted version of UST00061154.   

Further, although we believe that the redacted portion of UST0081727 reflects 
predecisional deliberations, we have decided to withdraw our privilege assertion and produce an 
unredacted version of that email.  

II. Federal Housing Finance Agency (FHFA) Documents

Your June 26 email also identifies 32 FHFA documents, 16 of which we will continue to 
withhold, in whole or in part, as privileged.  These 16 documents generally fall into one of three 
categories: modifications to the PSPAs unrelated to the net worth sweep; FHFA’s supervisory 
role over the GSEs; and matters entirely unrelated to the Third Amendment. 

A. Modifications To The PSPAs Unrelated To The Net Worth Sweep

  We will produce FHFA00038593 with the August 13, 2012 email sent by Mario 
Ugoletti redacted.  Mr. Ugoletti’s email reflects agency views on PSPA provisions that are 
unrelated to the net worth sweep: Section 5.4 (Relating to Transfer of Assets) and Section 5.11 
(Annual Risk Management Plans).  We are also withholding FHFA00105865, which reflects 
agency staff views concerning a proposal for reduction of GSE assets that was ultimately 
adopted in Section 5.7 of the Third Amendment (Relating to Owned Mortgage Assets).     

We will produce FHFA00038592 with the top email redacted.  The top email reflects 
agency staff views regarding the PSPAs in general and contains no mention of the net worth 
sweep.  The email also references agency considerations relating to deferred tax assets, which the 
Federal Circuit determined were “too remote from the central issues in the case.”  In re United 
States, 2017 WL 406243, at *6-7.   

B. FHFA’s Supervisory Role Over The GSEs

FHFA00070475 and FHFA00070477 comprise an email and an attached redline of a 
draft Asset Quality Conclusion Letter containing analysis by agency examination staff relating to 
GSE asset quality.  Neither the email nor the attachment mention the net worth sweep.  Although 
we will produce the charts reflected on pages FHFA00070477, FHFA00070489, and 
FHFA00070490, the analysis is subject to the deliberative process and bank examination 
privileges.  FHFA00077749 is part of the same email chain and FHFA00077751 also constitutes 
an attached redline of a draft Asset Quality Conclusion Letter.  We will produce FHFA00077751 
with the same redactions as FHFA00070477.   
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We are also withholding four documents subject to the bank examination and deliberative 
process privileges that concern GSE losses and deferred tax assets because the Federal Circuit 
determined that such matters are “too remote from the central issues in the case,” and, in any 
event, such information is available in public filings.  In re United States, 2017 WL 406243, at 
*6-7.   See FHFA00073824 and FHFA00073922 (emails reflecting agency staff views relating to
GSE allowances for loan losses); FHFA00075629 (Analysis Memorandum prepared by agency
examination staff regarding accounting policies applicable to reserves for credit losses).  In
addition, we will produce a redacted version of FHFA00072776, which comprises draft meeting
notes prepared by the FHFA Office of Chief Accountant.  The redacted text reflects agency
deliberations regarding a proposed reversal of a valuation allowance against Fannie Mae’s
deferred tax assets and is predecisional with respect to that proposal.

FHFA00043777 is an email chain reflecting agency staff views on estimates of run off of 
non-core assets and accounting issues relating to PSPA dividend payments.  Because the email 
chain does not “actually discuss[] the net worth sweep provision central to this case” or provide 
“insight into the motivations behind that provision,” we have properly withheld it.  Id. at *5.         

C. Matters Unrelated To The Third Amendment

Four additional documents identified in your June 26 email reflect predecisional 
deliberations concerning matters unrelated to the Third Amendment.  Because the information 
contained in these documents is “too remote from the central issues in the case and its probative 
value [is] too weak to warrant disclosure,” id. at *7, we are continuing to withhold them. 

FHFA00073923 reflects predecisional deliberations regarding FHFA’s response to 
statements in an Office of Inspector General report concerning GSE trading in derivatives.   

FHFA00045470 is a draft statement prepared in connection with testimony from Mr. 
DeMarco before the Senate Committee on Banking, Housing, and Urban Affairs concerning 
FHFA’s oversight of the GSEs and the Federal Home Loan Banks.  The draft reflects agency 
staff views regarding matters unrelated to the Third Amendment, such as GSE executive 
compensation. 

FHFA00068184 reflects agency staff views on possible Questions and Answers for an 
October 23, 2008 congressional hearing.    

FHFA00051264 was properly redacted.  The redacted material reflects agency staff views 
regarding a Bloomberg News article discussing GSE reform proposals.    

D. FHFA Documents To Be Produced

Although our re-review confirmed that our privilege assertions regarding the following 
FHFA documents were proper, in an effort to resolve plaintiffs’ questions without further motion 
practice, we will produce in unredacted form FHFA00031716, FHFA00031718, 
FHFA00043797, FHFA00050887, FHFA00070607, FHFA00072773, FHFA00072775, 
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FHFA00073836, FHFA00077677, FHFA00077771, FHFA00097400, FHFA00097403, 
FHFA00103555, FHFA00103576, and FHFA00106289. 

In addition, we discovered that FHFA00050858 was previously provided to Treasury by 
FHFA in connection with negotiations regarding the Third Amendment.  See UST00534621.  
Because we agreed to produce communications between FHFA and Treasury concerning the 
Third Amendment, we will produce both FHFA00050858 and UST00534621. 

We will make a supplemental production in accordance with this letter as soon as 
possible.  Please let me know if you have additional questions or comments. 

Very truly yours, 

/s/ Elizabeth M. Hosford 
Elizabeth M. Hosford 
Assistant Director  
Commercial Litigation Branch 
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Cooper & Kirk 
Lawyers 

A Professional Limited Liability Company 

Brian W. Barnes       1523 New Hampshire Avenue, N.W. (202) 220-9600
(202) 220-9623    Washington, D.C.  20036           Fax (202) 220-9601 
bbarnes@cooperkirk.com  

July 25, 2017 

Elizabeth M. Hosford 
Assistant Director 
Commercial Litigation Branch 
Department of Justice 

Re: Fairholme Funds, Inc., et al. v. United States, No. 13-465C (Fed. Cl.) 

Dear Ms. Hosford, 

I am writing in response to your letter of July 12, 2017. In that letter, the Government 
agreed to produce an additional 22 documents after further review of a list of 38 documents 
Plaintiffs identified on June 26, 2017. Your letter also explained the Government’s rationale for 
asserting privilege over the documents on Plaintiffs’ list that the Government is still withholding. 
Your letter and our previous exchanges have greatly narrowed the scope of the parties’ privilege 
disputes, but there are two remaining issues that Plaintiffs will raise. 

First, the Government appears to have adopted an unjustifiably broad interpretation of the 
portion of the Federal Circuit’s opinion that permitted it to withhold a 2008 FHFA document that 
discussed the Companies’ deferred tax assets. See In re United States, 678 Fed. App’x 981, 990–
91 (Fed. Cir. 2017). Specifically, Plaintiffs do not understand the Federal Circuit’s ruling to permit 
the Government to withhold documents from after June 1, 2011 that concern the Companies’ 
deferred tax assets and loan loss reserves. The Government’s decision to withhold loan loss reserve 
documents in light of the Federal Circuit’s treatment of the 2008 deferred tax assets document is 
especially unjustified given that the Federal Circuit specifically declined to overturn the Court of 
Federal Claims’ ruling that Plaintiffs were entitled to several bank examination documents that 
discussed the Companies’ “credit-related expenses.” See id. at 992–93 (requiring production of 
FHFA00096631, FHFA00096634, and FHFA00096636). Plaintiffs request that the Government 
reconsider its position on this issue and produce the loan loss reserve and deferred tax asset 
documents from after June 1, 2011 that the Government is still withholding. 

Second, Plaintiffs are troubled by the large proportion of documents on the June 26 list that 
the Government decided to produce upon further review. Moreover, some of the documents the 
Government only produced in response to Plaintiffs’ list clearly should not have been withheld. 
Portions of FHFA00070607, for example, contain purely factual information not covered by any 
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applicable privilege. Similarly, FHFA00077677 and FHFA00077771 are documents that 
memorialize conversations between FHFA staff and the Companies’ Chief Financial Officers 
regarding issues at the center of the parties’ factual disputes. In light of Plaintiffs’ need for those 
documents, they should have been produced without regard to the Government’s qualified 
privileges. 

To eliminate further privilege disputes, Plaintiffs propose that the parties use of the “quick 
peek” procedure authorized by Federal Rule of Evidence 502(d) with respect to a subset of the 
documents the Government is still withholding for privilege. Specifically, we propose using that 
procedure for documents on the Government’s privilege logs created on or after May 1, 2012 and 
that the Government is withholding under the deliberative process privilege, the bank examination 
privilege, or both. We estimate that there are approximately 1500 such documents and that by 
working together the parties could complete use of the quick peek procedure in approximately one 
month. 

I am of course available to discuss these issues and look forward to your response.  

Sincerely, 

/s/ Brian W. Barnes 
Brian W. Barnes 
Cooper & Kirk, PLLC 
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U.S. Department of Justice 

Civil Division 
REK:KMD:EHosford Telephone: (202) 616-0332 
154-13-465 Elizabeth.Hosford@usdoj.gov 
________________________________________________________________________ 

Washington, DC 20530

August 1, 2017 

BY EMAIL 

Brian Barnes 
Cooper & Kirk, PLLC 
1523 New Hampshire Ave. NW 
Washington, D.C. 20036 

Re: Fairholme Funds, Inc. et al., v. United States, No. 13-465C (Fed. Cl.) 

Dear Mr. Barnes, 

We write in response to your letter of July 25, 2017.  As you note, we have worked with 
you to resolve any outstanding discovery issues.  To that end, subsequent to resolution of your 
November 2015 motion to compel, we re-reviewed the entries on our privilege logs, applying the 
guidance provided by the Federal Circuit and the Court of Federal Claims.  During the course of 
our review process, we produced to Fairholme, in April and May of 2017, approximately 3,500 
additional documents.   

On June 26, 2017, you initiated a meet-and-confer process by requesting that we 
reconsider our position with respect to 38 specific documents on our privilege logs.  In response, 
we elected to produce, in full or redacted form, two Department of the Treasury (Treasury) 
documents and 20 Federal Housing Finance Agency (FHFA) documents.  Although our privilege 
assertions regarding these documents were well-founded, we produced these documents, based 
on the guidance provided by the courts, in the interest of minimizing ongoing disputes and 
facilitating an end to jurisdictional discovery. 

Notwithstanding our production of over 3,500 documents since May, your letter contains 
two additional demands.  First, you ask that we reconsider and produce documents, created after 
June 1, 2011, that discuss loan-loss reserves or deferred tax assets.  As an initial matter, we can 
clarify that, contrary to your suggestion, we did not apply a categorical rule in withholding 
certain documents that refer to these two topics.  Rather, we evaluated each privilege assertion 
on its individual merits.  Nonetheless, as part of this meet-and-confer process, we will produce 
17 additional documents, notwithstanding the inherently privileged communications contained 
therein.  We will be producing these documents, a list of which appears below, by tomorrow.  
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Next, you state that you are “troubled” by our decision to produce, in whole or part, 22 of 
the 38 documents identified in your June 26 “meet and confer” letter.  Consequently, you 
propose the use of a “quick peek” procedure to allow plaintiffs’ counsel access to a subset of the 
remaining privileged documents.  We offer two responses: 

First, our production of 22 additional documents in response to your “meet-and-confer” 
letter proves nothing beyond the basic wisdom of the meet-and-confer process.  Our release of 
documents during the course of this process is not an admission that we were unjustified in 
previously withholding these documents.  The meet-and-confer process encourages litigants to 
narrow and resolve discovery disputes.  On the contrary, our decision to produce specific 
documents pursuant to this process stems from both prudential concerns and a good-faith effort 
on our part to finally adjudicate our motion to dismiss.  As we explained in our July 12, 2017 
letter, our response is in no way an acknowledgment that we do not consider the documents to be 
protected by privilege.    

Second, we are not amenable to using a “quick peek” procedure for the subset of 
documents you suggest, or for any of the documents we continue to withhold as privileged.  In 
our joint status report to the Court of Federal Claims on February 24, 2017, we detailed our 
objections to the use of this procedure to resolve privilege disputes in this case.  ECF No. 359.  
Notably, subsequent to that status report, the court was “not convinced” that the “quick peek” 
procedure was appropriate at that time, and, instead, ordered us to “review [our] privilege log 
and, based on the court’s September 20, 2016 ruling on plaintiffs’ motion to compel as well as 
the Federal Circuit’s ruling on defendant’s petition for a writ of mandamus, produce any 
additional documents listed on [our] privilege log that are either (1) no longer privileged in light 
of both courts’ rulings or (2) despite being privileged must nevertheless be produced in light of 
both courts’ rulings.”  ECF No. 360 at 2.  In compliance with that order, we produced in excess 
of 3,500 documents.  Given the comprehensive re-review of our log, the “quick peek” procedure 
is even less appropriate now than when you initially proposed it.  Thus, our opposition to use of 
the procedure remains unchanged. 

We find it baffling that our production of documents - rather than moving the litigation 
forward as the meet-and-confer process anticipates - instead seems to invite more delay and 
increased demands.  We believe jurisdictional discovery must conclude and briefing on our 
motion to dismiss should now resume.   

Please let me know if you have additional questions or comments. 

Very truly yours, 

/s/ Elizabeth M. Hosford 
Elizabeth M. Hosford 
Assistant Director  
Commercial Litigation Branch 
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Bates numbers of documents to be produced: 

FHFA00072776 
FHFA00038592 
FHFA00059262 
FHFA00076965* 
FHFA00058551* 
FHFA00045196* 
FHFA00097400 
FHFA00097403 
FHFA00096836 
FHFA00096838 
FHFA00075786 
FHFA00096864 
FHFA00096867 
FHFA00097406 
FHFA00097408 
FHFA00096608 
FHFA00096872 

* Produced with redaction(s)
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