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WHO WE ARE & WHAT WE DO

FHFA is working to strengthen and secure the United States secondary

mortgage markets by providing effective supervision, sound research,

reliable data, and relevant policies.

We are an independent regulatory agency responsible for the oversight

of vital components of the secondary mortgage markets—the housing

government sponsored enterprises of Fannie Mae, Freddie Mac and the

Federal Home Loan Bank System. Combined these entities provide

more than $5.8 trillion in funding for the U.S. mortgage markets and

financial institutions.  Additionally, FHFA is the conservator of Fannie

Mae and Freddie Mac.

We are building a better secondary mortgage market for the future.

FHFA is pursuing a series of initiatives and strategies to improve the

future system of housing finance. One important initiative is the

creation of a new Common Securitization Platform that will serve the

dual purpose of modernizing current outdated infrastructures and

provide the potential for other market participants to use the same

infrastructure.

We work with those we regulate to preserve homeownership through

the Home Affordable Refinance Program (HARP) and the Home

Affordable Modification Program (HAMP). The programs provide real

help to homeowners and communities - to date these programs have

helped millions of Americans remain in their homes.

FHFA was created on July 30, 2008, when the President signed into law

the Housing and Economic Recovery Act of 2008.

Our Mission
Ensure that the housing government sponsored enterprises operate in a

safe and sound manner so that they serve as a reliable source of

Financial Stability Oversight
Council

FHFA is a member agency of the Financial Stability Oversight Council.

The Council is charged with identifying risks to the financial stability of

the United States; promoting market discipline; and responding to

emerging risks to the stability of the United States' financial system.

The other members of the Council are:

Board of Governors Federal Reserve System

Commodity Futures Trading Commission

Consumer Financial Protection Bureau

Federal Deposit Insurance Corporation

National Credit Union Administration

Office of the Comptroller of the Currency

Securities and Exchange Commission

Treasury Department
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Housing Share of GDP Expands
BY DAVID LOGAN  on  JUNE 28, 2016  • (0 )

With the release of the final estimates of first quarter 2016 GDP growth
(revised up two-tenths to a 1.1% growth rate), housing’s share of gross
domestic product (GDP) ticked up slightly to 15.4%.  The home building
and remodeling component – residential fixed investment – as a share of
GDP expanded to 3.4%.

Housing-related activities contribute to GDP in two basic ways.

The first is through residential fixed investment (RFI). RFI is effectively the
measure of the home building, multifamily development, and remodeling
contributions to GDP. It includes construction of new single-family and
multifamily structures, residential remodeling, production of manufactured
homes and brokers’ fees.

For the first quarter, RFI was 3.4% of the economy, reaching a $568 billion
seasonally adjusted annual rate (SAAR) in inflation-adjusted 2009 dollars.
This is the highest quarterly rate for RFI in more than eight years. The first
quarter growth for RFI added 0.5 points to the headline GDP growth rate
(i.e. GDP would have only expanded 0.6% absent the RFI contribution),
the largest contribution since 2012.

The second impact of housing on GDP is the measure of housing
services, which includes gross rents (including utilities) paid by renters,
and owners’ imputed rent (an estimate of how much it would cost to rent
owner-occupied units) and utility payments. The inclusion of owners’
imputed rent is necessary from a national income accounting approach,
because without this measure, increases in homeownership would result
in declines for GDP. For the first quarter, housing services was 12.0% of
the economy or $1.98 trillion (SAAR).

Taken together, housing’s share of GDP was 15.4% for the first quarter.

FORECASTS HOUSING STATISTICS SPECIAL STUDIES LOCAL HBA DATA

NAHB’S ECONOMISTS ABOUT NAHB
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2/6/2017 Fannie-Freddie Regulator Said to Plan to Stay On Under Trump - Bloomberg

https://www.bloomberg.com/news/articles/2016-12-15/fannie-freddie-regulator-said-to-plan-to-stay-on-under-trump 1/4

�

�

Mel Watt said to tell FHFA employees of plan to remain in job

Republican efforts to reshape housing policy could be affected

When Barack Obama leaves office on Jan. 20, Democratic appointees across the government are expected to follow him out the door, to be

replaced by officials chosen by Donald Trump. Not Mel Watt -- he isn’t planning to go anywhere.

As head of the little-known but powerful Federal Housing Finance Agency, Watt oversees Fannie Mae and Freddie Mac, the companies that

underpin nearly half of U.S. mortgages. Watt has told employees and others close to him that he plans to stay at his post after Trump becomes

president to serve out a term that doesn’t end until January 2019, according to people familiar with the matter who asked not to be named

because the discussions were private.

Mel Watt Photographer: Andrew Harrer/Bloomberg

That could make Watt a potential hurdle to any plans Trump and the Republican-controlled Congress have to overhaul the system that

finances the nation’s housing market. Steven Mnuchin, Trump’s nominee for Treasury Secretary, has already said that removing Fannie and

Freddie from government control will be a top priority of the incoming administration.

Watt, through an FHFA spokesman, declined to comment.

Fannie-Freddie Regulator Said to Plan to Stay On Under Trump
by 
December 15, 2016, 5:00 AM EST

Joe Light
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Unique Role

Watt, a Democrat who was a member of Congress before taking the FHFA job in 2014, is in a unique role. Because the FHFA is an independent

regulator, its leadership isn’t supposed to be subject to the will of the president.

At the same time, the agency’s decisions can have an almost unrivaled effect on a broad swath of the economy. It can affect mortgage rates by

lowering or raising the fees Fannie and Freddie charge. It can also make loans easier or harder to get by changing the companies’ credit

standards.

For investors who own Fannie and Freddie shares, Watt’s status could be a deciding factor in whether they get a financial windfall. The

companies have been in U.S. conservatorship since they were bailed out during the 2008 financial crisis at an eventual cost of $187.5 billion.

The companies have since paid Treasury dividends of more than $250 billion. Some private shareholders say the law gives the FHFA director

the power to release them into the private market. If that happened, investors who bought when the companies seemed certain to be wound

down could make billions of dollars.

“The agency is profoundly important,” said Lisa Rice, executive vice president of the National Fair Housing Alliance, adding that she hopes

and expects Watt to stay.

Watt’s Approval

While Trump’s team hasn’t articulated a housing-finance agenda, FHFA’s role rose to the fore late last month when Mnuchin said the incoming

administration plans to free the companies from the government. To make such a move without legislation, the administration would likely

need sign-off from Watt.

Watt has made statements suggesting he might be amenable to allowing the companies to retain more capital. The current bailout terms

require them to send nearly all of their profits to Treasury, and by 2018 they will have no capital buffer to protect against losses. In February, he

called the companies’ shrinking buffers “the most serious risk and the one that has the most potential for escalating in the future.”

At the same time, Watt has consistently said that housing-finance reform must be done through Congress, suggesting that he might not back

any solution that Trump tries to push through on his own.

In May 2014, Watt said he believed FHFA had the authority to end the conservatorship, “but the alternatives would not be desirable

alternatives.” The agency’s goals “are consistent with continuing the operation of Fannie and Freddie in the here and the now and we’ll do that

until there is legislation passed,” he said at the time.

In November 2014, Watt told reporters that in the long-term he wouldn’t rule out recapitalizing and releasing the companies and that the

Treasury Department would have to start that conversation.

Congressional Input

Treasury is forbidden to sell its stakes in Fannie and Freddie without congressional approval until 2018 under the terms of legislation passed

last year.

“Congress has made its position known clearly that if you’re going to end the conservatorship, they want a voice in that decision,” said Michael

Stegman, who helped shape housing policy in the Obama White House and is now a fellow at the Bipartisan Policy Center in Washington.

Still, some groups have pushed for Watt and the administration to act without Congress.

“The best thing to do is to recap and release,” said National Community Reinvestment Coalition President John Taylor, who argues that

preserving the companies is necessary to protect their mandates to serve lower income borrowers and fund affordable housing.

Fannie and Freddie don’t make mortgages. They buy them from lenders, wrap them into securities and make guarantees to investors in case of

default. Through the first half of the year, they backed 43 percent of new mortgages, according to the Urban Institute’s Housing Finance Policy
A26
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Center.

Trump Pressure

It isn’t yet clear whether Trump and the Republican Congress want Watt to leave and what leverage they could bring to bear to make it happen.

A recent court ruling said a president should be able to remove the director of the Consumer Financial Protection Bureau at will and said the

FHFA has a similar governance structure. That decision is under appeal.

While Watt plans to stay, there are tactics lawmakers could use to make his life unpleasant, including frequent congressional hearings,

investigations or other public conflicts. Watt turns 72 years old next year.

Before he started his five-year term in January 2014, many Republicans believed that Watt would tell Fannie and Freddie to lower credit

standards, slash prices and take other steps that reflected his two-decade tenure in Congress as a North Carolina Democrat.

Instead, Watt has taken more measured steps, often frustrating members of both parties.

His predecessor refused requests to slash mortgage balances for borrowers who owed more than their homes were worth. This year, Watt

released a program to reduce principal, but one that was much smaller than some advocates sought.

Replacement Unknown

The middle path taken by Watt could reduce the urgency among Republicans to seek a replacement, especially while Trump barrels through

dozens of other confirmations, said Mark Calabria, director of financial regulation studies at the libertarian Cato Institute.

That doesn’t mean advocates of more mortgage lending to low- and moderate-income borrowers aren’t concerned. Taylor, of the National

Community Reinvestment Coalition, said affordable housing advocates have encouraged Watt to stay.

Taylor said he hopes Watt increases the number of loans Fannie and Freddie back to low- and moderate-income borrowers and lowers their

fees.

“We and others are worried about what the replacement would look like,” he said.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GAIL C. SWEENEY ESTATE MARITAL
TRUST, derivatively on behalf of FEDERAL
NATIONAL MORTGAGE ASSOCIATION,

Plaintiff,

v.

UNITED STATES TREASURY
DEPARTMENT and JACOB J. LEW, in his
capacity as Secretary of the Treasury,

Defendants,

and

FEDERAL NATIONAL MORTGAGE
ASSOCIATION; FEDERAL HOUSING
FINANCE AGENCY; and EDWARD J.
DEMARCO, in his capacity as Acting Director
of FEDERAL HOUSING FINANCE
AGENCY,

Nominal Defendants.

Civil Action No.: 1:13-cv-00206 (ABJ)

REPLY IN SUPPORT OF RENEWED MOTION OF THE FEDERAL HOUSING
FINANCE AGENCY AS CONSERVATOR OF FANNIE MAE TO SUBSTITUTE FOR

SHAREHOLDER DERIVATIVE PLAINTIFF

Case 1:13-cv-00206-ABJ   Document 43   Filed 12/16/13   Page 1 of 17
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Plaintiff’s Opposition contends that the Conservator’s authority to substitute for

derivative plaintiffs must be nullified because of a purported “conflict of interest” between the

Federal Housing Finance Agency (“FHFA”) and the U.S. Treasury. This argument, however, is

based on the false premise that there is a “conflict of interest” exception to the Congressional

directive that the Conservator succeeds to “all rights, titles, powers, and privileges . . . of any

stockholder.” 12 U.S.C. § 4617(b)(2)(A)(i). There is not. Section 4617(b)(2)(A)(i) transfers all

rights, titles, powers, and privileges of any stockholder to the Conservator without qualification

or limitation. Accordingly, Plaintiff’s Opposition fails as a matter of law.

Moreover, even accepting the false premise that such a “conflict of interest” exception

exists, Plaintiff fails to plead facts sufficient to establish any conflict whatsoever, let alone one so

manifest as to override the absolute congressional mandate that all such rights, titles, powers, and

privileges be vested exclusively in the Conservator. Plaintiff predicates its statutory nullification

argument on two decisions issued by other circuits applying a different statute to factual

scenarios that even Plaintiff concedes are not present here. Plaintiff is thus reduced to urging

this Court to bar the Conservator from complying with its statutory obligation to assume and

exercise the rights, titles, powers, and privileges of all stockholders on nothing more substantial

than a listing of every connection it can find or imagine between FHFA and Treasury, none of

which are even remotely supportive of Plaintiff’s “conflict of interest” claims.

FHFA is an independent agency that operates autonomously and with full legislative

authority. As a matter of statute, FHFA is not beholden to Treasury or any other agency. Thus,

even if there were a conflict of interest exception to the statutory succession provisions at issue

here — and there is not — Plaintiff is unable to allege any conflict of interest that could justify

Case 1:13-cv-00206-ABJ   Document 43   Filed 12/16/13   Page 5 of 17
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nullifying the congressional mandate that the Conservator succeed to “all rights, titles, powers,

and privileges . . . of any stockholder.”

I. THERE IS NO CONFLICT OF INTEREST EXCEPTION TO HERA THAT
WOULD LIMIT THE CONSERVATOR’S RIGHTS AND AUTHORITY

As this Court and the D.C. Circuit have recognized, the directive in the Housing and

Economic Recovery Act (“HERA”) that the Conservator succeeds to “all rights, titles, powers,

and privileges . . . of any stockholder,” 12 U.S.C. § 4617(b)(2)(A)(i), “plainly transfers

shareholders’ ability to bring derivative suits . . . to FHFA.” Kellmer v. Raines, 674 F.3d 848,

850 (D.C. Cir. 2012). HERA consolidates all the powers of the Enterprises, their directors, and

their shareholders in the Conservator, and it contains no qualification to the Conservator’s

immediate statutory succession to these rights and powers. Indeed, Congress went to great

lengths to insulate the Conservator’s lawful exercise of its statutory authorities from judicial

challenges such as this. See, e.g., 12 U.S.C. § 4617(f) (“[N]o court may take any action to

restrain or affect the exercise of powers or functions of the Agency as a conservator or a

receiver.”).

The Plaintiff asks the Court to create a “conflict of interest” exception to both the

withdrawal of jurisdiction effected by Section 4617(f) and the Conservator’s mandatory

succession obligations under Section 4617(b)(2)(A)(i) based on decisions from the Ninth and

Federal Circuits applying the Financial Institutions Reform, Recovery, and Enforcement Act

(“FIRREA”). See First Hartford Corp. Pension Plan & Trust v. United States, 194 F.3d 1279

(Fed. Cir. 1999); Delta Savs. Bank v. United States, 265 F.3d 1017 (9th Cir. 2001). Neither of

these FIRREA decisions, arising under factual circumstances bearing no relation to those at issue

here, support the creation of an extra-textual exception to HERA in this case. See, e.g., United

States v. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989) (“The plain meaning of legislation

Case 1:13-cv-00206-ABJ   Document 43   Filed 12/16/13   Page 6 of 17
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

___________________________________    
      ) No. 1:13-cv-00206-ABJ 
GAIL C. SWEENEY ESTATE   )  
MARITAL TRUST,    )  
      )  
    Plaintiff, )  
      )  
  v.    )  
      )   
U.S. DEPARTMENT OF THE  )  
TREASURY, et al.,    )  
      ) 
    Defendants. ) 
___________________________________  ) 

DECLARATION OF TIMOTHY BOWLER 

I, Timothy Bowler, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am currently Deputy Assistant Secretary, Capital Markets in the U.S. Department of the 

Treasury (Treasury).  I have held this position since August 1, 2011. 

2. The statements contained in this declaration are based upon my personal knowledge, 

upon information provided to me in my official capacity, and upon conclusions and 

determinations reached and made in accordance therewith. 

3. Treasury is an executive agency.  Treasury functions autonomously from the Federal 

Housing Finance Agency (FHFA). 

4. Treasury has not attempted to subject FHFA to its supervision or direction in its exercise 

of its rights, powers, and privileges as conservator or receiver of Federal National 

Mortgage Association (Fannie Mae). 

5. Treasury and FHFA work collaboratively on certain issues but Treasury makes 

independent determinations. 

Case 1:13-cv-00206-ABJ   Document 40-3   Filed 10/28/13   Page 2 of 3
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

PERRY CAPITAL LLC,

Plaintiff,

v.

JACOB J. LEW, et al.,

Defendants.

Civil Action No. 13-cv-1025 (RLW)

FAIRHOLME FUNDS, INC., et al.

Plaintiffs,

v.

FEDERAL HOUSING FINANCE AGENCY, et al.,

Defendants.

Civil Action No. 13-cv-1053 (RLW)

ARROWOOD INDEMNITY COMPANY,
et al.,

Plaintiffs,

v.

FEDERAL NATIONAL MORTGAGE
ASSOCIATION, et al.,

Defendants.

Civil Action No. 13-cv-1439 (RLW)

In re Fannie Mae/Freddie Mac Senior Preferred
Stock Purchase Agreement Class Action Litigations
_____________________________
This document relates to:
ALL CASES

Misc. Action No. 13-mc-01288 (RLW)

NOTICE OF FILING DOCUMENT COMPILATION BY DEFENDANTS
FEDERAL HOUSING FINANCE AGENCY AND EDWARD DEMARCO

REGARDING THIRD AMENDMENT TO
SENIOR PREFERRED STOCK PURCHASE AGREEMENTS

Case 1:13-cv-01053-RLW   Document 24   Filed 12/17/13   Page 1 of 4
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Defendants Federal Housing Finance Agency (“FHFA” or “Conservator”), as

Conservator for the Federal National Mortgage Association (“Fannie Mae”) and the Federal

Home Loan Mortgage Corporation (“Freddie Mac,” together with Fannie Mae, the

“Enterprises”), and Edward DeMarco, in his official capacity as Acting Director of the Federal

Housing Finance Agency (collectively, the “FHFA Defendants”) hereby provide this notice of

filing a document compilation.

Plaintiffs allege that the Third Amendment to the Treasury Agreement is arbitrary and

capricious under the Administrative Procedure Act (“APA”). It is undisputed that the actions

challenged by plaintiffs were undertaken by FHFA in its capacity as statutory Conservator of

Fannie Mae and Freddie Mac. This Court is without jurisdiction to review such actions of the

Conservator. 12 U.S.C. § 4617(f). As the APA does not permit review of actions of the

Conservator (5 U.S.C. § 701(a)(2)), Defendants FHFA and DeMarco are not required to—and

have not—created or maintained an administrative record relating to the execution of the Third

Amendment. Nevertheless, the enclosed documents reflect the considerations and views FHFA

as Conservator took into account in connection with execution of the Third Amendment. The

enclosed index to the documents identifies the relevant considerations.

Case 1:13-cv-01053-RLW   Document 24   Filed 12/17/13   Page 2 of 4

A37

Case 4:16-cv-03113   Document 32-1   Filed in TXSD on 02/09/17   Page 39 of 40



3

Dated: December 17, 2013 /s/ Asim Varma
ASIM VARMA

asim.varma@aporter.com
HOWARD N. CAYNE

howard.cayne@aporter.com
DAVID B. BERGMAN

david.bergman@aporter.com
ARNOLD & PORTER LLP
555 12th Street, N.W.
Washington, D.C. 20004
Telephone: 202.942.5000
Facsimile: 202.942.5999

Attorneys for the Federal Housing Finance
Agency and Edward DeMarco
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IN THE UNITED STATES DISTRICT COURT FOR THE  
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

J. PATRICK COLLINS, et al., 

Plaintiffs, 

vs. 
 
THE FEDERAL HOUSING FINANCE 
AGENCY, et al., 

Defendants. 

 

No. 4:16-cv-03113 
 
 
 

 
[PROPOSED] ORDER 

 
Upon consideration of the Motions to Dismiss filed by Defendants Federal Housing 

Finance Agency as Conservator for Fannie Mae and Freddie Mac, FHFA Director Melvin 

L. Watt, the Department of the Treasury, and Treasury Secretary Jacob J. Lew, it is hereby 

ORDERED that Defendants’ motions are DENIED. 

 

 

 

 

 

 

Dated: _____________________  ______________________________________ 
      Honorable Nancy F. Atlas 
      United States District Court Judge 

Case 4:16-cv-03113   Document 32-2   Filed in TXSD on 02/09/17   Page 1 of 1


