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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

Miami Division 
www.flsb.uscourts.gov 

 
In re:         
 
17315 COLLINS AVENUE, LLC,1    Case No. 12-10631-RAM 
       Chapter 11 
  Debtor.     
                                                                         / 
 

THIRD INTERIM ORDER GRANTING DEBTOR’S EMERGENCY MOTION 
PURSUANT TO 11 U.S.C. §§ 361, 362, 363, 542 AND 552 AND 

FED. R. BANKR. P. 4001, 6003 AND 9014 FOR AN ORDER (I) AUTHORIZING 
 USE OF CASH COLLATERAL AND (II) GRANTING ADEQUATE PROTECTION 

 
THIS MATTER came before the court on April 24, 2012 at 2:00 p.m. to consider the 

Debtor’s further use of cash collateral in accordance with the Debtors’ Emergency Motion 

Pursuant to 11 U.S.C. §§ 361, 362, 363, 542 and 552 and Fed. R. Bankr. P. 4001, 6003, and 

                                                 
1  The Debtor’s current mailing address is 17315 Collins Avenue, Sunny Isles Beach, FL 33160.   The last four 
digits of the Debtor’s EIN is 9143. 

ORDERED in the Southern District of Florida on May 3, 2012.

Robert A. Mark, Judge
United States Bankruptcy Court

_____________________________________________________________________________
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9014, for an Order (i) Authorizing Use of Cash Collateral;2 and (ii) Granting Adequate 

Protection [ECF No. 10] (the “Motion”).  The Court having reviewed the Motion, and the 

previous orders entered by the Court approving the use of cash collateral through and including 

April 30, 2012 [ECF No. 25 and 57] (respectively, the “First and Second Interim Orders”); 

having heard the statements of counsel in support of the relief requested in the Motion at the 

hearing before the Court (the “Hearing”); and the Court finding that: (a) the Court has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; (b) venue is proper before 

this Court pursuant to 28 U.S.C. § 1408; (c) this matter is core pursuant to 28 U.S.C. § 157(b)(2); 

(d) notice of the Motion and the Hearing was sufficient under the circumstances; (e) the Court 

having been advised at the Hearing of the agreement reached between the parties regarding the 

relief requested in the Motion on a further interim basis; and (f) the Court having determined, 

therefore, that just cause exits to grant the relief requested in the Motion on an interim basis as 

set forth herein.  It is accordingly:  

ORDERED AND ADJUDGED as follows:  

1. The Motion is GRANTED as set forth herein. 

2. Use of Cash Collateral.  The Debtor is authorized, through and including  June 30, 

2012 (the “Interim Period”), to use cash collateral as defined in Section 363(a) of the 

Bankruptcy Code to pay for the operating expenses and costs of administration incurred by the 

Debtor in accordance with the budget attached hereto as Exhibit A (the “Budget”).3  The Debtor 

shall not exceed any line item on the Budget by an amount exceeding five percent (5%) of each 

such line item; provided, however, that the Debtor may make payments up to ten percent (10%) 

                                                 
2 All capitalized terms utilized but not otherwise defined herein shall have the meaning ascribed to such terms in the 
Motion. 
3 17315 CAM has not yet approved the payment of any expenses reflected on the Budget beyond June 30, 2012, and 
the inclusion of the additional budget information has no legal effect. 
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in excess of the total budgeted expenses for that month in the Budget so long as actual 

disbursements do not exceed one hundred and ten percent (110%) of the budgeted total expenses 

for such month of the Budget (collectively, the “Allowed Variance”); provided further, however, 

that the Allowed Variance shall not apply to the three (3) director-level salaries included in the 

Budget or to the management fee or any other sums payable to any "insiders" or affiliates of the 

Debtor.  In the event that an expense arises which is not within any of the approved line items in 

the Budget, or the Debtor anticipates that any line item will need to be exceeded by more than 

the Allowed Variance, the Debtor shall request approval from 17315 CAM and 17315 CAM 

shall have three (3) business days within which to provide consent or object.  In the event that 

17315 CAM does not consent, the Debtor shall file a motion with the Court seeking amendment 

of the Budget and approval of the additional expense, which relief may be sought on an 

emergency basis. 

3. Replacement Liens as Adequate Protection to Secured Creditor 17315 CAM: 

Notwithstanding the provisions of Section 552(a) of the Bankruptcy Code, and in addition to the 

security interests preserved by Section 552(b) of the Bankruptcy Code, the Debtor grants, in 

favor of 17315 CAM and as security for all indebtedness that is owed by the Debtor to 17315 

CAM, under its loan documentation, but only to the extent that 17315 CAM’s collateral is 

diminished by virtue of the Debtor’s use of its cash collateral, a first priority post-petition 

security interest and lien in, to and against all of the Debtor’s assets, to the same priority, validity 

and extent that 17315 CAM held a properly perfected pre-petition security interest in such assets, 

which are or have been acquired, generated or received by the Debtor subsequent to the Petition 

Date (the “Postpetition Collateral”), including Debtor funds in any debtor-in-possession bank 

accounts or any other bank accounts that may contain funds of the Debtor.  Under no 
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circumstance shall 17315 CAM have a lien on any of the Debtor’s assets upon which it did not 

have a right to pre-petition.  The security interests granted in this Order are deemed perfected 

without the necessity for filing or execution of documents which might otherwise be required 

under non-bankruptcy law for the perfection of said security interests. The Postpetition Collateral 

excludes all proceeds of property recovered or transfers avoided by or on behalf of the Debtor, 

its estate or any subsequently appointed trustee, pursuant to sections 544 through 550, inclusive, 

of the Bankruptcy Code.  

4. Notwithstanding anything to the Contrary in this Order, (i) fees payable to the 

Clerk of the Court or United States Trustee pursuant to 28 U.S.C. § 1930 in this bankruptcy case;  

(ii) professional fees and expenses allowed by the Court of the Debtor’s counsel, Meland Russin 

& Budwick, P.A.; (iii) professional fees and expenses allowed by the Court of the Debtor’s 

special litigation counsel, RiesbergLaw; and (iv) professional fees and expenses allowed by the 

Court of the Debtor’s financial advisors, Marcum LLP (collectively, the “Carve-Out”) shall be 

paid out of the Cash Collateral, and such amounts have been included in the approved Budget; 

provided, however, that the Carve-Out as to RiesbergLaw shall not exceed $25,000.00, and the 

Carve-Out for Meland Russin & Budwick, P.A. and Marcum LLP shall not exceed $110,000 in 

the aggregate for the time period from the Petition Date through June 30, 2012.  The fees 

pursuant to 28 U.S.C. § 1930(a)(6) can be paid even if the amount is higher than the line item in 

the Budget as approved by 17315 CAM. 

5.  Notwithstanding anything to the Contrary in this Order, no Debtor’s 

Professionals’ Carveout payments (including but not limited to Debtor’s attorneys’ fees and 

Debtor’s accountant fees, should an accountant be retained during the Interim Period) shall be 

made without prior notice, hearing, and approval of this Court.   
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6. For the Interim Period, 17315 CAM is deemed to be adequately protected by the 

granting of a replacement lien as set forth in this Order, in addition to any additional security it 

may have with respect to the indebtedness owed to it; provided, however, that, to the extent that 

the foregoing is not sufficient to adequately protect 17315 CAM, it is entitled to a priority claim 

for such shortfall in accordance with Section 507(b), except that such claim shall not be payable 

from proceeds of property recovered or transfers avoided by or on behalf of the Debtor, its estate 

or any subsequently appointed trustee, pursuant to sections 544 through 550, inclusive, of the 

Bankruptcy Code. 

7. Notwithstanding the above or anything to the contrary on this Order, the finding 

that 17315 CAM’s interests are adequately protected for the Interim Period is without prejudice 

to the rights of 17315 CAM to seek modification of the adequate protection provided in this 

Order (and without prejudice to the rights of the Debtor or any party in interest to contest any 

such modification), and without prejudice to any other matter pertaining to the claims and liens 

of 17315 CAM. 

8. Reporting.   On or before each of May 20, 2012 and June 20, 2012, the Debtor 

shall deliver to 17315 CAM the following: 

a. Monthly Operating Report for the preceding month (“MOR”) with all 
information and exhibits included for each of the Debtor, OTO173 Management LLC 
(“OTO”), and the Sole Condominium Association (the “Association”), with sufficient 
detail to understand any deficit the Debtor is funding for the benefit of the Association; 

b. Profit and loss statements for the Debtor, OTO, and the Association for the 
preceding month; 

c. Balance sheets for the Debtor, OTO, and the Association for the preceding 
month; 

d. General ledgers for the Debtor, OTO, and the Association for the 
preceding month; 
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e. Comparison of cash collateral budget to actual MOR (i) for January 
through April 2012 on or before May 20, 2012 and (ii) for May 2012 on or before June 
20, 2012; 

f. Check registers for all bank accounts for OTO, Debtor, and the 
Association for the preceding month; 

g. Occupancy/rent roll summary for hotel business for the preceding month; 

h. Copies of bank statements and related enclosures (cancelled checks or 
images, wire transfer advices, etc.) for the Debtor, OTO, and the Association, and copies 
of all bank reconciliations for all bank accounts for the Debtor, OTO, and the 
Association, for the preceding month; 

i. Payroll registers for the Debtor, OTO, and the Association for the 
preceding month; 

j. Detailed accounts payable aging; 

k. Schedule of external wire transfers for the preceding month; 

l. Schedule of voided checks for the preceding month; 

m. Delinquencies by unit owner as of April 15, 2012 and May 15, 2012, 
respectively; 

n. Copies of the following documents to the extent new or updated 
information exists since the last reporting period: 

i. Any new or amended rental management agreements; 

ii. Updated list of average daily room rates for each unit in the hotel 
rental program; 

iii. Updated schedule of booked upcoming group sales or events for 
2012; 

iv. A list of any new known building issues which would either 
require a special assessment or be paid at the Debtor’s expense, including any 
notices received from any governmental agency; and  

v. If a credit card is used to pay expenses of the Debtor or attributable 
to the Debtor, copies of any credit card statements for the Debtor, OTO, and the 
Association; provided, however, that such statements may be redacted to disclose 
only those expenses that were incurred on behalf of the Debtor, OTO, or the 
Association. 
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9. The foregoing documentation set forth in paragraph 8 above shall be provided to 

17315 CAM wherever possible or practicable in Excel format.  Should 17315 CAM require 

clarification as to any item produced in connection with paragraph 8, it may, upon written 

request to the Debtor, request copies of invoices or other reasonable back-up, with the reasonable 

cost of copying such additional information to be paid by 17315 CAM.   Moreover, any 

information provided by the Debtor in connection with this paragraph or paragraph 8 above shall 

not be construed as an adjudication, admission or finding on any issue regarding the relationship 

between the Debtor,  OTO and the Association.  Debtor’s financial advisors shall reasonably 

cooperate with the financial advisors for 17315 CAM as to documentation submitted pursuant to 

this Order. 

10. Transfer of Net Income.  On or before the thirtieth (30th) of each month, OTO 

shall transfer to the Debtor’s debtor-in-possession operating account (the “DIP Account”) cash 

in an amount equal to the net income due to the Debtor from the prior month’s operations (which 

amount shall include both the net income due to the Debtor from hotel operations as well as the 

net income due to the Debtor for its ownership of unsold units), unless 17315 CAM agrees in 

writing to a different amount.  In accordance with this agreement, the sum of $521,000 has 

already been transferred to the DIP Account for net income due to the Debtor from the Petition 

Date through March 31, 2012.  17315 CAM shall have the same lien and adequate protection 

rights in said funds in the DIP Account as provided in paragraph 3 of this Order. 

11. Set up of Reserve Account.  The Debtor shall set up a separate account separate 

from its operating account (the “FF&E Account”) into which the Debtor shall transfer the 

budgeted amounts for the “FF&E Operating Reserve” as described in the attached Budget.  

17315 CAM shall have a lien on the FF&E Account in accordance with paragraph 3 above only 
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to the extent that the funds in the FF&E Account are property of the Debtor; provided, however, 

that the Debtor may expend the funds in the FF&E Account in accordance with the Budget and 

applicable Rental Management Agreement without further approval or consent of 17315 CAM.  

Notably, the Debtor asserts that none of the funds to be deposited into the FF&E Reserve are 

property of the Debtor and expressly reserves the right to contest any such assertion by 17315 

CAM. 

12. Plan of Reorganization.   On or before May 31, 2012, the Debtor agrees to file 

with the Court its proposed plan of reorganization and accompanying disclosure statement.  The 

Debtor shall provide a draft of the plan and disclosure statement to 17315 CAM reasonably 

in advance of the foregoing filing deadline; provided, however, the Debtor may file the same 

notwithstanding any objection or lack of consent from 17315 CAM and 17315 CAM reserves all 

rights as to any objections thereto. 

13. Condo Furnishings.  On or before May 15, the Debtor shall submit to 17315 CAM 

a reasonably detailed statement with its position and supporting rationale as why the Debtor does 

or does not own the furnishings in the residential condominium units, and to the extent it does 

own the same, reasonably describe such furnishings and the units in which they are located. 

14. Inspection.  Upon no less than two (2) business days’ written notice, and at such 

reasonable time during normal business hours and otherwise as may reasonably be requested by 

the Debtor so as not to interfere with the conduct of the Debtor’s business, the Debtor shall 

permit 17315 CAM, once per month during the term of this Order, to enter the Project and 

inspect any or all of the 48 units and the common areas portion of the Collateral; provided, 

however, that 17315 CAM shall only be permitted to inspect those units that are not occupied at 

the time of inspection.  
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15. Limited restriction on Use of Debtor Owned Units.  The Debtor agrees that, 

during the Interim Period, the Debtor shall not permit use of the Debtor-owned units on a 

complimentary basis unless approved by 17315 CAM. 

16. Sale of Debtor Owned Units.  The Debtor agrees that, during the Interim Period, 

the Debtor shall not sell any of the Debtor-owned units absent approval of the Court.  Moreover, 

prior to filing any motion to sell any of the Debtor-owned units or to approve a listing agreement 

for the same, the Debtor agrees to provide drafts of such motions to 17315 CAM reasonably in 

advance of their filing; provided, however, the Debtor may file the same notwithstanding any 

objection or lack of consent from 17315 CAM and 17315 CAM reserves all rights as to any 

objections thereto. 

17. No Novation: This Order shall not cause a novation of any of 17315 CAM’s 

secured documentation. 

18. Creditor Not Deemed Owner or Operator: Solely by agreeing to the use of cash 

collateral by the Debtor, 17315 CAM shall not be deemed to have assumed any liability to any 

third person, and shall not be deemed to be in control of the operations of the Debtor or to be 

acting as a “responsible person” or “owner or operator” with respect to the operation or 

management of the Debtor or of its assets.  

19. Non-Waiver of Rights and Remedies: This Order is not intended to and shall not 

prejudice, alter, affect or waive any rights and/or remedies of the Debtor or 17315 CAM (with 

respect to liens, claims, value determinations, and all other matters) under the Bankruptcy Code 

or applicable non-bankruptcy law (including, but not limited to, all matters pertaining to cash and 

other collateral) and does not bind any subsequently appointed trustee or committee.  
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20. Duration: The provisions of this Order shall remain in effect until the earlier of 

June 30, 2012, entry of any order dismissing this case, the granting of stay relief in favor of 

17315 CAM, or by consent and agreement of 17315 CAM, or the entry of any order by the Court 

extending the use of cash collateral.  

21. Further Hearing:  This Court shall hold a further hearing on the Debtor’s use of 

cash collateral on June 28, 2012, at 2:00 p.m. at the United States Bankruptcy Courthouse, 

Claude Pepper Federal Building, 51 SW First Ave, Courtroom 1410, Miami, FL 33130.  

### 
Submitted By: 
Joshua W. Dobin, Esquire 
Florida Bar Number: 93696 
jdobin@melandrussin.com 
MELAND RUSSIN & BUDWICK, P.A. 
Counsel for Debtors-in-Possession 
3000 Southeast Financial Center 
200 South Biscayne Boulevard 
Miami, Florida  33131 
Telephone:  (305) 358-6363 
Telefax:  (305) 358-1221 
 
Copies Furnished To: 
Joshua W. Dobin, Esquire, is directed to serve copies of this Order on all parties in interest and 
to file a Certificate of Service. 
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