
RATTET PLLC 
Attorneys for the Debtor 
202 Mamaroneck Avenue 
White Plains, New York 10601 
(914) 381-7400 
 

  

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------X 

 

In re: 
 
175 LENOX RESTAURANT, LLC 
 
 

Debtor. 
----------------------------------------------------------------X 

 
 
Chapter 11 
Case No. 11-12490 (REG) 

  
 

DEBTOR’S MOTION SEEKING ENTRY OF: (I) SALE PROCEDURES 
ORDER (A) APPROVING BIDDING PROCEDURES, (B) APPROVING 
THE FORM AND MANNER OF NOTICE, AND (C) SCHEDULING AN 
AUCTION AND SALE HEARING; (II) SALE APPROVAL ORDER (A) 

AUTHORIZING ASSUMPTION AND ASSIGNMENT OF THE 
DEBTOR’S NONRESIDENTIAL REAL PROPERTY LEASE; (B) 

AUTHORIZING THE SALE OF SUBSTANTIALLY ALL OF THE 
DEBTOR’S ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS 

INTERESTS AND ENCUMBERANCES, (C) GRANTING THE 
SUCCESSFUL BIDDER GOOD FAITH STATUS, (D) WAIVING THE 

FOURTEEN DAY STAY OF SALE ORDER, AND (E) GRANTING 
RELATED RELIEF 

 
TO:  THE HONORABLE MICHAEL E. WILES, 

UNITED STATES BANKRUPTCY JUDGE: 
 
175 Lenox Restaurant LLC, the above captioned debtor and debtor-in-possession (the 

"Debtor"), by its attorneys, Rattet PLLC  hereby files this motion (“Motion”) pursuant to §§105(a), 

363(b), (f) and (m), 365, 503, 507, 1146(a) of title 11 of the United States Code, 11 U.S.C. §§ 101, 

et seq. (the “Bankruptcy Code”), Rules 2002(a)(2), 6004(a), (b), (c), (e), (f) and (g), 6006(a) and (c), 

9006, 9007, 9013 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”), for entry of three Orders: 
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 Sale Procedures Order: (i) establishing bidding procedures to govern the sale 

(the “Sale”) of certain the Debtor’s assets (the “Purchased Assets” or “Assets”, as further defined 

in the Asset Purchase Agreement (the “APA”)(between the Debtor and El Encanto de Lola 2, 

LLC (“Purchaser 1”), and between the Debtor and Mr. Moutaz Ali or Designee (“Purchaser 2”); 

(ii) scheduling an auction to sell the Assets, subject to higher and better bids (the “Auction”); 

(iii) scheduling a hearing to approve the Sale of the Assets in accordance with the Auction (the 

“Sale Hearing”); and (v) approving the form and manner of notice of the Sale, the Bidding 

Procedures, the Auction and the Sale Hearing. The purchase offers are respectively annexed 

hereto as Exhibits “1” and “2”. 

 Sale Approval Order: (i) assuming and assigning the Debtor’s non-residential 

real property lease; (ii) approving the Sale of the Debtor’s Assets in accordance with the results 

of the Auction to the highest bidder (the “Successful Bidder”); (iii) granting the Successful 

Bidder good faith status; and (iii) waiving the fourteen day stay of the Order.  

JURISDICTION AND VENUE 

1. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334. Consideration of the Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A). 

2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. This proceeding has been initiated pursuant to Bankruptcy Code §§105(a), 363(b), 

(f) and (m), and 365 and Bankruptcy Rules 2002(a)(2), 6004(a), (b), (c), (e), and (f), and 6006(a) 

and (c) 
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BACKGROUND 

4. On May 15, 2017, (the “Filing Date”), the Debtor filed a voluntary petition for 

reorganization pursuant to Chapter 11 of the Bankruptcy Code.1 

5. Thereafter the Debtor’s proceeding was referred to your Honor for administration 

under the Bankruptcy Code. 

6. The Debtor has continued as a debtor-in-possession pursuant to §1107 and 1108 

of the Bankruptcy Code. 

7. No trustee, examiner or statutory committee has been appointed 

8. The Debtor is a restaurant located at 175 Lenox Avenue, New York, NY (the 

“Premises”). 

9. The Debtor previously entered into a lease (the “Lease”) of the Premises from 

Lenox NY, LLC (the “Landlord”). 

10. The Debtor had numerous difficulties both with the Landlord and the 

neighborhood.  

11. The Debtor’s efforts to sell the Premises began almost immediately.  

12. The Debtor continued efforts to sell the Premises in the Chapter 11 proceeding. 

The Asset Purchase Agreements 

13. The Debtor has obtained a purchase offer from Purchaser No. 1 (Exhibit “1”). 

14. The Debtor progressed almost to the point of submitting the contract of sale with 

Purchaser No. 1, whose offer is in the amount of $175,000 for the assets of the Debtor. 

                                            
1 At the time 171 Lenox Restaurant, LLC also filed a voluntary petition for reorganization. Th 
Debtor in that proceeding rejected its lease and the Debtor will duly seek dismissal. 
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15. Then Purchaser No. 2 made an offer for the equity interests of the Debtor, in the 

amount of $240,000, subject to payment of a brokerage commission in the amount of 10% of 

said price. (Exhibit “2”).  

 

RELIEF REQUESTED AND BASIS FOR RELIEF 

16. By this motion, the Debtor is seeking entry of two orders, the Sale Procedures 

Order, substantially in the form annexed hereto as Exhibit “3” and the Sale Approval Order, 

substantially in the form annexed hereto as Exhibit “4”.  

I. Sale Procedures Order 

A. The Proposed Bidding Procedures 

17. The Debtor recognizes that the two offers are not completely comparable.   

18. The Debtor seeks the right to offer both for bidding and will select, from the bids, 

what it considers to be the highest and best offer, based upon which offer will net the Estate a 

greater return.   

19. In order to ensure that the highest and best price is received for the Assets, and/or 

the Debtor, the Debtor has established the proposed Bidding Procedures to govern the 

submission of competing bids at an Auction. Accordingly, the Debtor seeks this Court’s approval 

of the Bidding Procedures set forth in Exhibit “5” and incorporated herein in their entirety. 

20. All bids submitted for the purchase of the Debtor’s Assets shall remain open, and 

all deposits held in the attorney escrow account of the Debtor’s counsel until the sale of the 

Debtor’s Assets to the Successful Bidder is consummated.  In the event that the Successful 

Bidder is unable to consummate on the Sale of the Debtor’s Assets, the next highest and/or best 

bidder (the “Backup Bidder”) will then be required to consummate on the Sale of the Debtor’s 
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assets. However, if the Purchaser is the Backup Bidder, the Purchaser’s bid shall remain open for 

7 days after the Sale Hearing, unless otherwise agreed between the Debtor and the Purchaser. 

21. A copy of the proposed Order scheduling this Hearing is annexed hereto as 

Exhibit “6”. 

B. Broker and Marketing of the Debtor’s Assets 

22. The bid of Purchaser No. 1 has no broker. 

23. The bid of Purchaser No. 2 has a broker, Great American Brokerage. 

24. The commission on Purchaser No. 2 is 10% of the purchase price. 

C. The Proposed Bidding Procedures Are Adequate and Should Be Approved  
 

25. In determining whether bidding procedures governing the sale of a Debtor’s 

assets are adequate, Court have consistently deferred to the Debtor’s business judgment for their 

specific industry. See, In re Integrated Resources, Inc., 147 B.R. 650, 656-57 (Bankr. S.D.N.Y. 

1992)(Court held that where overbid procedures are negotiated by the chapter 11 debtor, the 

business judgment rule applies and said procedures are “presumptively valid”).  

26. Furthermore, the purpose of bidding procedures is to solicit the highest and best 

bid, which would in turn best benefit the creditors. In re Financial News Network Inc., 980 F.2d 

165 (2nd. Cir. 1992)(Bankruptcy Court's principal responsibility relating to bidding procedures 

that govern sale is to secure best possible bid for benefit of creditors.) 

27. Thus, courts deem appropriate those bidding procedures intended to maximize the 

value of the Debtor’s estate. See, e.g., Financial News, 980 F.2d at 170-71 (Bankruptcy court 

allowed bidder to supplement one of two bids for Chapter 11 Debtor’s assets after bidding was 

closed since the revision was consistent with both rules by which particular Auction was being 

conducted and reasonable expectations of bidders.); Integrated Resources, 147 B.R. at 656-57 
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28. The Debtor believes that the Bidding Procedures proposed will procure serious 

parties interested in acquiring the Debtor’s Assets and will result in realizing the full value of the 

Debtor’s Assets. The Debtor’s Bidding Procedures are designed to facilitate a competitive bidding 

process in an expeditious manner. The Bidding Procedures will allow the Debtor to conduct the 

Auction in an open fashion that will encourage participation from those bidders that demonstrate 

they are financially capable to consummate the transaction.  

29. The Debtor believes, in its business judgment,  that the Bidding Procedures are 

adequate and will result in maximizing the value of its Assets and are therefore appropriate under 

the relevant standards governing auction proceedings.  

D. The Proposed Form and Manner of Notice of Sale is Adequate 

30. Bankruptcy Rule 2002(a) and (c) requires the Debtor to notify creditors of the 

proposed sale of the Assets, including the date, time and place of the Auction, terms of the Sale, 

and the deadline for filing any objections.  

31. The Debtor proposes to comply with these requirements by serving via first class 

mail within three (3) days of entry of the Sale Procedures Order copies of: (i) Sale Procedures 

Order, (ii) Bidding Procedures, and (iii) this Motion. 

32. The Debtor proposes to serve the following parties: (i) the Office of the U.S. 

Trustee, (ii) all taxing authorities, (iii) counsel to the Purchaser, (iv) all creditors, and (v) all 

potential buyers known by the Debtor. 

33. In addition, the Broker will publish the details of the Auction via email through 

his Database which the Debtor believes this will adequately advertise the Auction.  

34. The Debtor submits that the foregoing notice fully complies with the requirements 

set forth in Bankruptcy Rule 2002. Based upon the foregoing, the Debtor respectfully requests 
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that this Court approve the form and manner of the notice proposed above.  
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II. Sale Approval Order 

A. The Court Should Allow the Debtor to Assume and Assign the Lease 
 

35. In relevant part, §365(a) of the Bankruptcy Code provides that the Debtor may 

assume the Lease so long as the arrears owed to the Landlord are cured.  

36. As the total consideration payable, in cash, under the APA, $200,000, well 

exceeds the disputed arrearages owed to the Landlord of approximately $150,000, the Debtor 

submits that the assumption of the Lease and its assignment through the Sale (discussed infra. and 

supra.) is warranted by the Bankruptcy Code.   

B. This Court Should Approve the Sale of the Debtor’s Assets to the Successful 
Bidder 

 
37. The Debtor does not know which of the offers it will proceed with. 

38. Following the Auction, the Debtor will seek this Court’s approval of the sale of 

the Debtor, or alternatively the Debtor’s Assets free and clear of all liens, claims and 

encumbrances to the bidder that submits the Successful Bidder.  

39.  All of the sale proceeds will be received by the Debtor, with all liens, claims and 

encumbrances to attach to the proceeds in accordance with Section 363(f) of the Bankruptcy 

Code.  

40. Pursuant to Section 363 (b) and (f) of the Bankruptcy Code, the Debtor seek entry 

of an order authorizing the sale, assignment and transfer the Assets. Section 363(b)(1) of the 

Bankruptcy Code provides, in pertinent part, "The trustee, after notice and a hearing, may use, sell 

or lease, other than in the ordinary course of business, property of the estate."  §363 (f) of the 

Code states as follows: 

(f) The trustee may sell property under subsection (b) or (c) of this section free 
and clear of any interest in such property of an entity other than the estate, only 
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if-- 
 
(1) applicable nonbankruptcy law permits sale of such property free and clear of 
“such interest; 
 
(2) such entity consents; 
 
(3) such interest is a lien and the price at which such property is to be sold is 
greater than the aggregate value of all liens on such property; 
 
(4) such interest is in bona fide dispute;  or 
 
(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 
money satisfaction of such interest. 

 

41. The conditions set forth in 11 U.S.C. §363(f) are in the disjunctive, which means 

that only one of the tests must be met. The Debtor believe that the Purchase Price for the sale of 

the Assets in this manner is in the best interests of the estates and its creditors, for a variety of 

reasons, including the following: (i) the Debtor believes that an immediate sale of the Assets is in 

the best interests of creditors and the estate at large; (ii)  the Purchase Price is adequate and 

represents fair market value of the Assets to be sold; and (iii)  the sale proceeds will be used to 

fund a liquidating plan of reorganization. 

42. It is therefore submitted that Section 363(f) of the Bankruptcy Code is satisfied 

and an immediate sale of the Assets is in the best interests of creditors and the estate and will 

prevent unnecessary, irreparable harm to the creditors and the estate.  

43. In connection with this motion, the Debtor proposes to invite interested parties to 

make higher or better offers by way of conducting an Auction of the Debtor’s Assets in 

contemplation of a Sale free and clear of all liens, claims and encumbrances, with all such liens, 

claims and encumbrances to attach to the Sale proceeds. 
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44. The Debtor seeks authority to conduct the Auction free and clear of all liens with 

the liens to attach to the proceeds of sale (i.e., gross proceeds, less expenses) pursuant to §363(f) 

of the Bankruptcy Code. Since the Auction contemplated hereby is not in the ordinary course, its 

authorization requires notice and a hearing pursuant to Section 363(b) of the Bankruptcy Code. 

Auction sales are specifically authorized under the Bankruptcy Code and F.R.B.P. Rule 6004(f) 

provides that, “All sales not in ordinary course of business may be by private sale or public 

auction.” 

45. The Debtor submits, however, that the sale of itself to Purchaser, in accord with 

the terms of the bid of Purchaser No. 2, will be the highest and best offer.  

46. Therefore, the Debtor request that the Court authorize and approve the Sale of the 

Debtor’s Assets or the Debtor. 

 
C. Estimated Distribution of Sale Proceeds Analysis 

 
47. The Debtor’s estate has or is anticipated to have, the following estimated 

liabilities: 

Creditor    Type of Claim Est. Amount Owed 
        As of 8/1/11 
 
US Trustee Fees (est.)   Administrative $1500 
Chapter 11 Professional Fees (est.) Administrative $15,000 
Landlord’s Arrearages (Disputed) Administrative $120,000 
Frandel Electric (secured claim)  Secured  $32,000 
M2 Squared (secured claim)  Secured   $50,127.74 
James Goldman    Administrative $25,000 
507(a)(8) Tax Claims   Priority  $29,000 
General Unsecured Claims  Unsecured  $25,000 
 

48. Purchaser No 1’s offer of $175,000 for the Debtor’s Assets is not sufficient to 

provide for a complete distribution to the Debtor’s creditors. For there to be a distribution to 
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unsecured creditors would require additional higher bids to be obtained at the Auction in excess 

of $267.500.00. 

49. Purchaser No 2’s offer would provide for a subsequent plan of reorganization, as 

the purchaser would be acquiring equity. 

50. Fees owed for United States Trustee Fees under 28 U.S.C. Section 1930 and 

statutory interest, if any, pursuant to 31 U.S.C. Section 3717, through the closing of the case 

shall be carved out from the Sale. Additionally, the Professionals reserve their rights to agreed 

claims under §506(c) of the Bankruptcy Code. 

D. Granting the Successful Bidder Good Faith Status is Appropriate 

51.   Section 363(m) of the Bankruptcy Code provides as follows:  

The reversal or modification on appeal of an authorization under subsection (b) or 
(c) of this section of a sale or lease of property does not affect the validity of a 
sale or lease  under such authorization to an entity that purchased or leased such 
property in good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were stayed pending 
appeal. 

 

52. The Debtor respectfully request that the Court enter an order granting Purchaser 

“good faith purchaser” status pursuant to Section 363(m) of the Bankruptcy Code. 

53. As set forth hereinabove, Purchaser No.1 has negotiated the APA in good faith 

and at arms length with the Debtor. The Purchaser is a third party unrelated to the Debtor, is not 

an “insider” of the Debtor within the meaning of Section 101(31) of the Bankruptcy Code, and is 

not controlled by, or acting on behalf of, and insider of the Debtor or the Debtor themselves. 

Furthermore, Purchaser has separate counsel who negotiated the terms of the APA with Debtor’s 

counsel. 
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54. Purchaser No. 2 is making an offer for the Debtor and would separately make an 

offer for the payment of the Debtor’s creditors. 

55. Based upon the foregoing, the Debtor respectfully submit that Purchaser has taken 

part in the transaction contemplated hereby in a manner consistent with granting it “good faith 

purchaser” status, and the protections concomitant with such status.  

E. The Fourteen Day Stay of the Order Should be Waived 

56. Federal Rule of Bankruptcy Procedure 6004(h) provides that “[a]n order 

authorizing the use, sale, or lease of property other than cash collateral is stayed until the 

expiration of 14 days after entry of the order, unless the court orders otherwise.” 

57. The Debtor hereby requests that the Court, in its discretion, waive the fourteen-

day stay imposed by Rule 6004(h).  

58. The Debtor suggests that good cause exists for such a waiver. A fourteen day stay 

of the Sale would cause the Debtor to incur an additional half month’s rent arrearages.  This 

arrearage would need to be cured by the proceeds of the Sale which would hence diminish the 

distribution to the Debtor’s creditors.   

59. For the foregoing reasons, the Debtor therefore requests that the Court waive the 

fourteen-day stay consistent with the provisions of Federal Rule of Bankruptcy Procedure 

6004(h). 

   

E. Escrow of the Alleged Cure Damages of the Landlord 
   

60. The cure amount of approximately $120,000.00 owed to the Landlord should be 

escrowed pending the Debtor’s fixing the cure amount due to the Landlord. 
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NOTICE 

61. Notice of this Motion has been provided to (i) the Office of the U.S. Trustee, (ii) all 

taxing authorities, (iii) counsel to the Purchaser, and (iv) parties who have filed notices of 

appearance. The Debtor submits that said notice is adequate and proper. 

 

NO PRIOR REQUEST 

62. No prior Motion for the relief requested herein has been made to this or any other 

Court. 

CONCLUSION 

63. For all of the foregoing reasons, the Debtor respectfully request entry of the Sale 

Procedures Order and after the Auction and a Sale Hearing, entry of the Sale Approval Order. 

WHEREFORE, the Debtor respectfully request that the Court grant the relief requested 

herein, together with such other and further relief as is just and proper under the circumstances. 

Dated:  White Plains, New York 
             November 2, 2017 

RATTET PLLC 
Attorneys for the Debtor 
202 Mamaroneck Avenue    
White Plains, New York 10601 
(914) 381-7400 

        
By:  Robert L. Rattet   

  Robert L. Rattet, Esq. 
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  Great American Brokerage Inc. 
100 W. Park Avenue Suite 309  Long Beach, NY 11561  

(516) 889-7200                Fax (516) 889-5113 
  GtAmerican@aol.com               www.RestaurantExpert.com 

 
 
November 3, 2017 

 
Mr. Robert L Rattet 
Rattet PLLC 
202 Mamaroneck Ave 
White Plains, NY 10601 
 

Re: 175 Lenox Avenue Restaurant, LLC, d/b/a Little Bamboo 
Dear Robert: 
 
I am pleased to present an offer to purchase the Limited Liability Corporation, 175 Lenox 
Avenue Restaurant, LLC. 
 
The purchaser is Mr. Moutaz Ali.  He is a skilled restaurateur and is Owner/Operator of: 
 
Pergola Restaurant 
36 W 28th St 
New York, NY 10028 
www.PergolaNewYork.com 
 
 
Attorney for the Buyer: 
Fred L. Seeman Esq. 
32 Broadway, Suite 1214 
New York, NY 10004 
212-608-5000 
Fred@SeemanLaw.com  
 
He is prepared to proceed immediately and pay $240,000 for ownership of the LLC.   
 
A bank check for $24,000 as initial deposit will be sent under separate cover. 
 
There are no contingencies other than delivery of the LLC with the lease in place and subject to the 
approval of the Federal Bankruptcy Court. 
 
This offer is subject to Great American Brokerage receiving a commission of 10% of the purchase price 
as full compensation for professional services. 
 
 
Sincerely,  

 
Paul G. W. Fetscher CCIM CRX CLS 
President 
GREAT AMERICAN BROKERAGE 
 
Cc: Goldman, Ali, Seeman 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------X 

 

In re: 
 
175 LENOX RESTAURANT LLC, 
 

Debtor. 
----------------------------------------------------------------X 

 
 
Chapter 11 
Case No. 11-12490 (REG) 

 
ORDER (I) APPROVING BIDDING PROCEDURES, (II) APPROVING A 

BREAK-UP FEE, (III) APPROVING THE FORM AND MANNER OF NOTICE, 
AND (IV) SCHEDULING AN AUCTION AND SALE HEARING 

 
 Upon the motion dated November __, 2017 (the “Motion”)1 (Docket No. __) of 175 Lenox 

Restaurant, LLC, the above captioned debtor and debtor-in-possession (the "Debtor"), by its 

attorneys, Rattet PLLC, seeking entry of an Order (i) establishing bidding procedures to govern 

the Sale of substantially all of the Debtors’ Assets between the Debtor and The Hummus and Pita 

Company, LLC (the “Purchaser”); (ii) approving a Break-Up Fee; (iii) scheduling an Auction to 

sell the Assets, subject to higher and better bids; (iv) scheduling a hearing to approve the Sale of 

the Assets in accordance with the Auction (the “Sale Hearing”); and (v) approving the form and 

manner of notice of the Sale, the Bidding Procedures, the Auction and the Sale Hearing; and a 

hearing having been on August 22, 2011 at 9:00 a.m. on the Motion; and due deliberation having 

been had thereon; and the Court having determined that due notice having been given; and all 

objections to the Motion, if any, having been either resolved, withdrawn and/or overruled; and 

good and sufficient cause appearing to grant the relief requested in the Motion, it is hereby  

 ORDERED, that the Debtor is authorized to conduct an Auction for the sale of the 

Assets in accordance with the Bidding Procedures; and it is further 

ORDERED, that the Bidding Procedures and Bidding Registration, as amended, are 

hereby approved; and it is further 

                                         
1 Capitalized terms used herein not otherwise defined shall have the meaning ascribed to them in the Motion.  
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 2

ORDERED, that notice of the contemplated sale and auction shall be advertised as 

described in Paragraph 35 of the Motion; and it is further 

ORDERED, that the deadline for submitting bids to become Qualified Bids is 5:00 p.m. 

(Eastern Standard Time) on September 7, 2011, at the offices of Debtor’s counsel, Rattet PLLC, 

202 Mamaroneck Avenue, White Plains, New York 10601; and it is further 

ORDERED, that the bid of a Purchaser as set for in the APA is a Qualified Bid; and it is 

further 

ORDERED, that a report of Qualified Bids, if any, shall be filed electronically with the 

Court by the Debtor’s counsel no later than 5:00 p.m. (Eastern Standard Time) on September 8, 

2011; and it is further 

ORDERED, that if any Qualified Bids are received in accordance with the Bidding 

Procedures, the Debtor will conduct an Auction commencing at ___ _.m. on November __, 2017 

at the United States Bankruptcy Court, One Bowling Green, New York, NY 10004; and it is 

further 

ORDERED, that if no Qualified Bids (other than the Purchaser’s) are timely received, 

the bid of the Purchaser No. 2 shall be deemed the highest and best bid; and it is further 

ORDERED, that a report of the Auction, if applicable, shall be filed electronically with 

the Court by the Debtor’s counsel no later than 5:00 p.m. (Eastern Standard Time) on September 

12, 2011 and a copy provided to the Office of the United States Trustee and the members of the 

Official Committee of Unsecured Creditors; and it is further 

ORDERED, that a hearing shall be held before the Honorable Robert E. Gerber, United 

States Bankruptcy Judge, at the United States Bankruptcy Court, Southern District of New York, 

One Bowling Green, Courtroom 621, New York, New York 10004 on November __, 2017 at 
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___ _.m. or as soon thereafter as counsel may be heard (the “Sale Hearing”), to confirm the 

results of the Auction sale and authorize the sale of substantially all of the Debtor’s Assets, based 

upon the results of the Auction, and grant such other related relief as may be deemed necessary 

or proper by the Court; and it is further  

ORDERED, that objections to the relief to be considered at the Sale Hearing shall be 

filed by November __, 2017 at 5:00 p.m. with the Bankruptcy Court at the Court’s website 

https://ecf.nysb.uscourts.gov/cgi-bin/login.pl (password and log in required), with a copy 

delivered directly to Chambers and served upon: (a) counsel to the Purchaser; (b) the Office of 

the United States Trustee; and (c) Parties filing a Notices of Appearance; and it is further  

ORDERED, that the Landlord reserves all of its rights under the bankruptcy code with 

respect to the sale, including all rights to adequate assurances, pre-petition and post-petition rent, 

the right to object to the quality and/or suitability of the Purchaser, and all other rights reserved 

under the Bankruptcy Code; and it is further 

ORDERED, that on or before 5:00 p.m. on November __, 2017, the Debtor shall serve 

this Order along with the Bidding Procedures via first class mail upon: (a) counsel to the Debtor; 

(b) counsel to the Purchaser; (c) the Office of the United States Trustee; and (c) Parties filing a 

Notices of Appearance; and it is further  

ORDERED, that the Court shall retain jurisdiction over any matter or dispute arising 

from or relating to the implementation of this Order.  

Dated: New York, New York 
November __, 2017 

 
 

        
HONORABLE MICHAEL E. WILES 

     UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------X 

 

In re: 
 
175 LENOX RESTAURANT LLC 
 

Debtor. 
----------------------------------------------------------------X 

 
 
Chapter 11 
Case No. 11-12490 (REG) 

 
ORDER: (I) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF THE 
DEBTOR’S COMMERCIAL LEASE; (II) AUTHORIZING THE SALE OF 

SUBSTANTIALLY ALL OF THE DEBTOR’S ASSETS PURSUANT TO 
SECTION 363 OF THE BANKRUPTCY CODE, FREE AND CLEAR OF 

ALL LIENS, CLAIMS AND ENCUMBRANCES; (III) AUTHORIZING AND 
APPROVING THE TERMS OF THE DEBTOR’S ASSET PURCHASE 

AGREEMENT AND RELATED AGREEMENTS AND AUTHORIZING 
CONSUMMATION OF THE TRANSACTIONS CONTEMPLATED 

THEREIN; 
AND (IV) GRANTING RELATED RELIEF 

 
Upon the motion dated November __, 20171 (the “Sale Motion”)1 (Docket No. __) of 175 

Lenox Restaurant, LLC the above captioned debtor and debtor-in-possession (the "Debtor"), by its 

attorneys, Rattet PLLC, seeking inter alia entry of an Order pursuant to §§ 105(a), 363(b) and 

(f), and 365 of title 11, United States Code, 11 U.S.C. § 101, et seq. (the “Bankruptcy Code”), 

and Rule 2002, 6004, and 6006 and 1121(d) of the Federal Rules of Bankruptcy Procedure 

(“Bankruptcy Rule(s)”) authorizing and approving the sale of substantially all of the Debtor’s 

Assets (the “Sale”), subject to higher and better offers; and a hearing having been held on 

November  __, 2017 approving the Sale Procedures and an Order to that effect having been 

entered on November __, 2017 (Docket No. __); and the Debtor having filed a Report of Bids 

disclosing that _________ (“Purchaser”) submitted a qualified bid for the [Debtor’s Assets in the 

amount of $175,000 plus adjustment for the Debtor’s $______ security deposit (Docket No. 

                                         
1 Capitalized terms used herein not otherwise defined shall have the meaning ascribed to them in the Sale Motion.  
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__);][Debtor in the amount of $240,000 less brokerage commission in the amount of $24,000]  

and the Debtor having filed an Auction Report (Docket No. __) indicating that the Purchaser has 

been deemed the successful bidder; and a hearing having been held on November __, 2017 to 

approve the bid of the Purchaser as the Successful Bid and otherwise approve and authorize the 

Sale; and no objections having been filed; and good cause having been shown 

THE COURT HEREBY FINDS AND CONCLUDES: 

A. That the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§157 and 

1334 and the Standing Order of Referral of Cases to Bankruptcy Judges for the Southern District 

of New York dated July 10, 1984 (Ward, C.J.). This is a core proceeding under 28 U.S.C. 

Section 157(b)(2)(A), (M), (N) and (O).  

 B That venue of this proceeding in this District is proper under 28 U.S.C. §§1408 

and 1409.   

C. That: (i) adequate notice of the Sale has been given pursuant to Bankruptcy Rules 

2002 and 6004; (ii) there exists adequate business justification for the immediate sale of the 

Debtor’s Assets; (iii) the Debtor has made sufficient marketing efforts under the circumstances; 

(iv) no objections having been filed;  (v) Purchaser was determined to offer the highest and best 

bid; (vi) Purchaser is a good faith purchaser of the Debtor’s Assets within the meaning of 11 

U.S.C. Section 363(m); and (vii) good and sufficient cause existing for the granting of all of the 

relief requested in the Motion as set forth herein below. 
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 D. That: (a) the Purchaser has provided the Landlord with financial and other related 

documentation in satisfactory form to give the Landlord adequate assurance of future 

performance under the Lease; (b) the effective date of the assignment of the Lease to Purchaser 

shall be December 1, 2017.   

BASED UPON THE FOREGOING FINDINGS, IT IS HEREBY 

ORDERED, that the findings set forth above and conclusions of law stated herein shall 

constitute the Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, 

made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  To the extent any finding 

of fact later shall be determined to be a conclusion of law, it shall be so deemed.  To the extent 

any conclusion of law later shall be determined to be a finding of fact, it shall be so deemed; and 

it is further 

 ORDERED, that Purchaser is authorized and directed to close on the APA within five 

(5) days following the entry of this Order; and it is further 

  ORDERED, that Purchaser is directed to pay to the Debtor’s counsel, as escrow agent, 

the total cash sum of _________ representing the balance of the purchase price and adjustment for 

the security deposit due at the closing of the APA (acknowledging that $______ has already been 

remitted to Debtor’s counsel by Purchaser upon the execution of the APA as a good faith deposit) 

(cumulatively, the “Purchase Price”); and it is further  

 ORDERED, that in consideration of the Purchase Price, the Debtor be, and is hereby, 

authorized and empowered to convey to Purchaser all of its right, title and interest in the Assets 

as set forth in the APA, free and clear of all Taxes (as defined in the APA), liens, debts, causes of 

action, obligations, liabilities, interests, encumbrances, charges, mortgages and claims of any 

kind, nature, description or kind whatsoever whether fixed or contingent, perfected or 
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unperfected (collectively, the "Liens"), with all such Liens to attach to the proceeds of the sale in 

the order of their priority and to the extent of their validity pursuant to 11 U.S.C. Section 363(f); 

and it is further  

ORDERED, that the Sale of the Assets to Purchaser specifically includes the assumption 

of the Debtor’s lease of the premises, from which it used to operate, located at: 175 Lenox 

Avenue, New York, New York subject to the making of the payment of $120,000 curing all 

arrears and defaults in the Debtor’s lease agreement with Lenox NY, LLC, and it is further 

ORDERED, that upon receipt of the Cure Payment, the Landlord shall forever be barred, 

estopped, and permanently enjoined from raising or asserting against the Debtor, Bruce Zipes, 

Purchaser, and any of their affiliates, officers, directors and agents, or the property of any of 

them: (a) any fee, monetary or nonmonetary default, breach, claim, pecuniary loss, liability or 

obligation (whether legal or equitable), secured or unsecured, matured or unmatured, contingent 

or non-contingent, senior or subordinate) arising under or related to the Lease arising by reason 

of the closing of the transactions contemplated by this Order (other than as expressly provided in 

this Order or agreed to in a signed writing between Purchaser and the lease counterparty), 

including without limitation any tenant improvement obligations, recoupment rights, rent, 

percentage rent, common area charges, real estate taxes or utilities or other charges owing under 

the Lease or any guaranty executed by 175 Lenox, LLC; and it is further 

ORDERED, upon payment of the Cure Payment, the Debtor and the Debtor’s estate  

shall be deemed to have released the Landlord from any and all claims arising from or relating to 

the Lease, the Premises  and the Debtor’s occupancy thereof, that may or could have been 

heretofore or hereafter asserted against the Landlord or any of their respective shareholders, 
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directors, officers, employees, agents, attorneys, representatives and assigns, or any of their 

respectively owned corporations, entities, investments or assets of any kind; and it is further  

ORDERED, that the Debtor, or its counsel, shall be permitted pay at Closing any 

required transfer taxes, adjustments or ordinary costs associated with a sale of assets and/ or the 

assignment of a lease agreement in New York City and the balance of the Purchase Price shall be 

held in escrow by Rattet PLLC as escrow agent, pending further order of this Court; and it is 

further 

ORDERED, the Purchaser is hereby granted “good faith purchaser” status in accordance 

with Section 363(m) of the Bankruptcy Code and is afforded all of the rights and protections 

provided by Section 363(m) of the Bankruptcy Code; and it is further 

ORDERED, that (a) Debtor is hereby authorized and directed to (i) execute and 

implement the APA, as well as any additional instruments or documents that may be necessary 

or appropriate to implement the APA, provided that such additional documents do not materially 

change its terms; (ii) consummate the sale in accordance with the terms and conditions of the 

APA and the instruments and agreements contemplated thereby; and (iii) take all further actions 

as may reasonably be requested by the Purchaser for the purpose of transferring the Assets; and 

(b) each and every federal, state and local governmental agency or department is hereby directed 

to accept any and all documents and instruments necessary and appropriate to consummate the 

transactions contemplated by the APA; and it is further 

ORDERED, that the Debtor is hereby authorized to assume and assign the Lease to 

Purchaser and such assumption and assignment is hereby approved pursuant to Section 365 of 

the Bankruptcy Code; and it is further 

 ORDERD, that the Debtor shall be authorized to execute and deliver to Purchaser at 
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Closing a Bill of Sale and assignment of lease pursuant to the authorization set forth in this 

Order; and it is further 

ORDERED, that in the event that the Purchaser fails to close on the sale in accordance 

with the foregoing, any deposit made by the Purchaser shall be forfeited to the Debtor, and the 

Purchaser waives any and all rights to object to or otherwise seek recovery of said forfeited 

deposit; and it is further 

ORDERED, that the sale by the Debtor is hereby deemed made without any 

representations or warranties of any kind other than any representations or warranties under the 

APA, upon the record of the hearing or as otherwise set forth in this Order; and it is further 

ORDERED, that Purchaser and its agents, and the Debtor and its agents, are hereby 

authorized, empowered and directed to execute all documents and instruments necessary to 

effectuate the foregoing; and it is further 

ORDERED, that the Court shall retain jurisdiction over any matter or dispute arising 

from or relating to the implementation of this Order.  

Dated: New York, New York 
November __, 2017 

 
 

        
HONORABLE MICHAEL E. WILES 

     UNITED STATES BANKRUPTCY JUDGE 
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BIDDING  PROCEDURES 
 

The Debtor and Its Assets. The Chapter 11 Debtor is 175 Lenox Restaurant, LLC, pending in the 
Bankruptcy Court for the Southern District of New York, New York Division, Case No. 17-11344 (MEW). 
The Debtor owns a business that used to operate a restaurant located at 175 Lenox Avenue, New York, New 
York. The Sale is alternatively for substantially all of the Debtor’s assets including (1) the Debtor’s interest 
for the lease of the premises located at 175 Lenox Avenue, New  York, New York, (2) all tangible personal 
property, including all furniture, fixtures and equipment located at the store and (3) all inventories 
(collectively, the “Assets”).  The sale will not include: (1) cash on hand, (2) all accounts receivable and 
claims and causes of action of any kind belonging to the Seller; (3) all insurance claims relating to the Seller 
or Seller’s operation of the Store until the Closing Date; (4)  any original corporate minute books or stock 
ledger of the Seller; (5) all books and records of the Seller; (6)  all personal property of Bruce Zipes located 
at the Store or Premises; (7)  the Security Deposit held by the Landlord in the sum of $75,000; (7)  the 
Purchase Price; and (8)  all causes of action belonging to the Seller’s bankruptcy estate pursuant to Sections 
542 through 553 of the Bankruptcy Code, inclusive or all of the limited liability company interests. For 
further information on the Debtor and its Assets, please contact Rattet PLLC, Attn: Robert L. Rattet, Esq. or 
James B. Glucksman, Esq. (914) 381-7400.  
 
A) Qualified Bidder. An entity that is seeking to become a qualified bidder (“Qualified Bidder”) will 
deliver no later than ___________________ at 5:00 p.m.: (1) financial information reasonably necessary to 
demonstrate an ability to consummate a sale on the terms proposed; and (2) 10% deposit of the offer in cash 
or cash equivalent, to Rattet PLLC, 202 Mamaroneck Avenue, Suite 300, White Plains, New York 10601, 
Attn: Robert L. Rattet, Esq. or James B. Glucksman, Esq. The Debtor reserves the right to waive nonmaterial 
defects in becoming a Qualified Bidder prior to the auction, in its discretion. 
 
B) Qualified Bids. The Debtor will consider as higher or better offers only those bids that constitute 
Qualified Bids. A "Qualified Bid" is a bid submitted by a Qualified Bidder that:  
 

1. (i) Is in writing, (ii) does not request or entitle the bidder to any break-up fee, termination fee, 
expense reimbursement or similar type of payment, (iii) such offer is not subject to due diligence or 
any other material condition other than Bankruptcy Court approval of the offer and delivery of 
necessary documents and instruments of transfer at closing, (iv) such Qualified Bidder is prepared to 
enter into and consummate the transaction no later than one (1) business day following the Sale 
Hearing (Backup Bidders, as defined below, shall be prepared to close five (5) days thereafter), and 
(v) each such Qualified Bidder's offer is irrevocable until the closing on the Debtor’s Assets, except 
for the bid of the Stalking Horse which shall remain open for 14 days after the Sale Hearing, unless 
otherwise agreed between the Debtor and the Purchaser;  
 
2. Is a proposal that the Debtor determines is proposed by one or more persons that are 
financially able to consummate the purchase of the Assets, and,(i) is accompanied by current audited 
or verified financial statements of, or verified financial commitments obtained by, the potential 
bidder (or, if the potential bidder is an entity formed for the purpose of acquiring the property to be 
sold, the party that will bear liability for a breach); and (ii) accompanied by a deposit of cash or cash 
equivalent which is ten percent (10%) of the bid amount (the "Deposit"). All such checks shall be 
made payable to “Rattet PLLC, as attorneys”, to be held by Rattet PLLC pending the results of the 
Auction (as defined below). The Deposit shall be returned within two (2) business days after the 
closing of the Sale of the Assets to the winning bidder, except that the Debtor shall hold the Deposit 
of the winning bidder (as determined by the Court) and apply such Deposit to the Purchase Price at 
the closing or as otherwise set forth below; and 
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3. Is received no later than 5:00 p. m., prevailing Eastern time, on September 7, 2011 (the 
"Bidding Deadline"), by counsel to the Debtor, Rattet PLLC, 202 Mamaroneck Avenue, White 
Plains, NY 10601, Attn: Robert L. Rattet, Esq. and James B. Glucksman, Esq. 

 
El Encanto de Lola 2, LLC and Mr. Moutaz Ali or Designee are Qualified Bidders for all purposes 
hereunder. 
 
C) Diligence. Any party interested in submitting a bid for the Assets may contact the Debtor’s counsel 
for the purpose of receiving information concerning the Assets to be sold and arranging for a site visit at the 
office of counsel to the Debtor located in White Plains, NY or alternatively at the Debtor’s premises located 
in New York, NY for the purpose of viewing and analyzing the information; provided, that such party shall 
first sign an appropriate confidentiality agreement. Any additional due diligence shall not continue after the 
Bidding Deadline and no Qualified Bid shall contain a due diligence condition.  
 
D) Auction. If the Debtor receives a Qualified Bid by the Bidding Deadline, an auction (the "Auction ") 
will be held ___ _.m. on ________________ at the United States Bankruptcy Court, One Bowling Green, 
Courtroom  ___, New York, NY 10006. Only Qualified Bidders will be entitled to make any subsequent 
Qualified Bids at the Auction. Bidding at the Auction will continue until such time as the highest and/or 
otherwise best Qualified Bid is received. The Debtor may announce at the Auction additional procedural 
rules that are reasonable under the circumstances (e. g., the amount of time allotted to make subsequent 
overbids) for conducting the Auction. In addition, the Debtor shall have the right to entertain bids that do not 
conform to one or more of the non-material requirements specified in the Bidding Procedures Order and 
deem such bids Qualified Bids, subject to Court approval at the hearing to approve the Sale on __________ 
_.m. If the Debtor does not receive any Qualified Bids by the Bidding Deadline, the Debtor reserves the right 
to cancel the Auction.  
 
E) Deposit. In the event that a Qualified Bidder is the winning bidder, and such winning bidder fails to 
consummate the proposed transaction by the closing date set forth in such winning bidder's purchase 
agreement, that bidder 's deposit shall be forfeited to the Debtor’s estate (as liquidated damages, i.e., the 
Debtor reserves the right to pursue all remedies that may be available to it) and the Debtor shall be free to 
consummate the proposed transaction with the next highest bidder at the final price bid by such bidder at the 
Auction (or, if that bidder is unable to consummate the transaction at that price, the Debtor may consummate 
the transaction with the next highest bidder, and so forth) without the need for an additional hearing or order 
of the Court.  
 
F) Backup Bidder. All bids submitted for the purchase of the Debtor’s Assets shall remain open, and all 
deposits held in the attorney escrow account of the Debtor’s counsel until the sale of the Debtor’s Assets to 
the Successful Bidder is consummated.  In the event that the Successful Bidder is unable to consummate on 
the sale of the Debtor’s Assets, the next highest and/or best bidder (the “Backup Bidder”) will then be 
required to consummate on the sale of the Debtor’s assets. However, if the Purchaser is the Backup Bidder, 
the Purchaser’s bid shall remain open for 14 days after the Sale Hearing, unless otherwise agreed between the 
Debtor and the Purchaser. 

17-11344-mew    Doc 28-5    Filed 11/03/17    Entered 11/03/17 15:54:14    Exhibit 5 -
 Bidding Procedures    Pg 2 of 3



 3 

OFFER & BIDDER REGISTRATION 

With respect to the bankruptcy sale of the Assets 175 Lenox Restaurant, LLC, pending in the United States 
Bankruptcy Court for the Southern District of New York, New York Division, Case No. 11-12490(REG), as 
detailed in the Debtor’s Motion For Order Authorizing the Debtor To Conduct Auction Of Substantially All 
Of The Debtor’s Assets (“Motion”) Bidder,       , does hereby offer to 
purchase on an all-cash basis the Assets set forth below for the consideration as allocated below: 

Bidder hereby warrants and represents as follows: 
(a) This written offer is subject to the terms and conditions of the accompanying contract and the 

“Bidding Procedures.” 
(b) This written offer along with any subsequent verbal bids are irrevocable until the earlier to occur of 

(i) the Closing (as defined in the Bidding Procedures) or (ii) forty-five (45) days following the 
Auction. 

(c) This written offer is not contingent upon any financing. 
(d) That, except as detailed on an accompanying affidavit, if any, neither Bidder nor any of its officers, 

directors, shareholders, members or partners is a shareholder, employee, or affiliate of the Debtor, or a 
relative of a shareholder, employee, or affiliate of the Debtor. 

(e) That Bidder had an opportunity to, or waived any right to, inspect and examine the Assets identified 
above and to review the applicable Lease and all other pertinent documents with respect thereto prior to 
making its offer and that Bidder relied solely on that review and upon its own investigation and inspection of 
the Assets in making its offer; that Bidder is not relying upon any written or oral statements, representations 
or warranties of the Debtor, its agents, representatives, consultants and/or attorneys, and that Bidder has 
obtained a complete copy of the “Bidding Procedures” and has read and understood same and agrees to abide 
by and be bound by such “Bidding Procedures.” 
 
AGREED & ACCEPTED this ____ day of __________, 2017. 

 
By:     
 (signature) 
 Name:  
 Title:  

BIDDER I.D. 
Bidder’s Address: __________________________________________________________________  
Bidder’s Contact: __________________________________________________________________  
Bidder’s Phone & Facsimile Numbers: _________________________________________________  
Bidder’s Email Address:  ____________________________________________________________   
Bidder’s Tax ID Number: ___________________________________________________________  
Any Business or Trade Names under which Bidder Operates: _______________________________  
ATTORNEY I.D. 
Bidder’s Attorney: _________________________________________________________________  
Bidder’s Attorney’s Address: _________________________________________________________  
Bidder’s Attorney’s Phone & Facsimile Numbers: ________________________________________  
Bidder’s Attorney’s Email Address:  ___________________________________________________  
BANK REFERENCE 
Bank Name & Bank Contact: _________________________________________________________  
Bank Address: __________________________________________________________________ 
Bank Contact’s Phone Number: _______________________________________________________  
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------X 

 

In re: 
 
LENOX 175 RESTAURANT LLC, 
 

Debtor. 
----------------------------------------------------------------X 

 
 
Chapter 11 
Case No. 17-11344 (MEW) 

 
ORDER SCHEDULING A HEARING ON SHORTENED 

NOTICE ON THE DEBTOR’S MOTION  
SEEKING AUTHRORITY TO SELL ITS  

NONRESIDENTIAL REAL PROPERTY LEASE 
 

UPON the Motion of the above-captioned debtor and debtor-in-possession (the 

“Debtor"), by its attorneys, Rattet PLLC, and its request for an Order scheduling hearing on 

shortened notice, and sufficient cause appearing therefore, it is hereby 

ORDERED, that a hearing (the " Hearing") shall be held before the Honorable Miehael 

E. Wiles, United States Bankruptcy Judge, on November __, 2017 at 10:00 a.m., or as soon 

thereafter as counsel may be heard, at the United States Bankruptcy Court, One Bowling Green, 

New York, New York on the Debtor’s Motion Seeking Entry Of: (I) Sale Procedures Order (A) 

Approving Bidding Procedures, (B) Approving the Form and Manner of Notice, and (C) 

Scheduling an Auction and Sale Hearing; (II) Sale Approval Order (A) Authorizing Assumption 

and Assignment of the Debtor’s Nonresidential Real Property Lease; (B) Authorizing The Sale 

of Substantially All of the Debtor’s Assets Free and Clear of All Liens, Claims, Interests, and 

Encumbrances, (C) Granting the Successful Bidder Good Faith Status, (D) Waiving the Fourteen 

Day Stay of Sale Order, And (E) Granting Related Relief; and such other and further relief as is 

just and proper under the circumstances (the “Sale Motion”); and it is further 

     ORDERED, that a copy of this Order scheduling hearing and the Sale Motion shall be 
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served upon (a) the United States Trustee; (b) the Debtor’s secured creditors, or their counsel; (c) 

counsel to the Debtor’s landlord and other parties to any executory contracts; and (d) the 

Debtor’s twenty (20) largest unsecured creditors by facsimile, electronic mail, or overnight 

delivery on or before November __, 2017, which shall be deemed good and sufficient service 

hereof; and it is further 

 ORDERED, that objections to the relief requested in the Sale Motion may be in writing, 

stating with specificity the basis or bases on which such party in interest objects to the motion, 

filed with the Bankruptcy Court at the address stated above (with a copy to Chambers) and must 

be served upon Debtor’s counsel so as to be received at least one (1) day before the Hearing. 

Dated:  New York, New York 
 November __, 2017 
             
      HONORABLE MICHAEL E. WILES   
      UNITED STATES BANKRUPTCY JUDGE 
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