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UNITED STATES BANKRUPTCY COURT  

EASTERN DISTRICT OF NEW YORK  

----------------------------------------------------------x  

In re: 

        Chapter 11  

 215 HEMPSTEAD REALTY CORP.,   Case No. 17-74474 (REG) 

  

    Debtor.  

----------------------------------------------------------x  

 

NOTICE OF DEBTOR’S MOTION FOR AN ORDER APPROVING  

(A) THE SALE OF CERTAIN COMMERCIAL PROPERTY PURSUANT  

TO SECTION 363 OF THE BANKRUPTCY CODE, AND (B) PAYMENTS TO 

CREDITORS OF 100% OF THEIR CLAIMS AS FILED OR, IN THE EVENT  

NO CLAIM WAS FILED, AS SCHEDULED 

 

 PLEASE TAKE NOTICE, that 215 Hempstead Realty Corp., the debtor and debtor-in-

possession (the “Debtor”) in the above captioned Chapter 11 case, by and through its proposed 

attorneys, McBreen & Kopko shall move before the Honorable Robert E. Grossman, United 

States Bankruptcy Judge, Eastern District of New York, at the Courthouse located at 290 Federal 

Plaza, Courtroom 860, Central Islip, New York 11722, on November 27, 2017, at 1:30 p.m., or 

as soon thereafter as counsel can be heard, for an for an Order, pursuant to Sections 105(a), 

363(b) and 363(f)(1), (2), (3), and (5) of Title 11 of the United States Code (the “Bankruptcy 

Code”) for the entry of an order approving (a) the sale of a certain commercial property 

described and known as 215 Hempstead Avenue, West Hempstead, New York 11552 (the 

“Premises”) at the contractually agreed upon sale price of $775,000.00 free and clear of any all 

liens, claims and encumbrances and other interests (with such liens to attach to the proceeds of 
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such sale); and (b) authorizing the payment of 100% of creditor claims, or in the event no claim 

is filed in the case, claims will be paid in accordance with those scheduled in the petition and 

schedules filed by the Debtor, and granting such other, further and related relief as the Court 

deems just and proper. 

 PLEASE TAKE FURTHER NOTICE, that objections, if any, to the relief sought in the 

Motion must conform to the Federal Rules of Bankruptcy Procedure and the Local Rules of the 

Bankruptcy Court, as modified by any administrative orders entered in this case, and be filed 

with the Bankruptcy Court electronically in accordance with General Order # 462, by registered 

users of the Bankruptcy Court’s case filing system and, by all other parties in interest, on a 3.5 

inch disk, preferably in Portable Document Format (PDF), WordPerfect, Microsoft Word DOS 

text (ASCII) or a scanned image of the filing, with a hard copy delivered directly to Chambers, 

and may be served in accordance with General Order # 462, and upon (i) counsel to the Debtor, 

McBreen & Kopko, 500 North Broadway, Suite 129, Jericho, New York 11753, Attn: Kenneth 

A. Reynolds, Esq.; and (ii) the Office of the United States Trustee, Long Island Federal 

Courthouse 560 Federal Plaza - Room 560 Central Islip, NY 11722-4437, Attn: Alfred M. 

Dimino, Esq., so as to be received by no later than 4:00 p.m. on November 20, 2017. 

 

 

 

 

 PLEASE TAKE FURTHER NOTICE, that only those objections that have been timely 

filed may be considered by the Court. 

Dated: Jericho, New York 

November 1, 2017 
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      McBREEN & KOPKO 

      Attorneys for Debtor and Debtor    

     in Possession 

 

     By: /s/ Kenneth A. Reynolds  

      Kenneth A. Reynolds, Esq. (KR3808) 

      500 North Broadway, Suite 129 

      Jericho, New York 11753 

      (516) 364-1095 
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McBREEN & KOPKO 

Kenneth A. Reynolds  

500 North Broadway, Suite 129 

Jericho, New York 11753 

(516) 364-1095 
 

Counsel for Debtor and Debtor-in-Possession  

 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK  

-------------------------------------------------------------x  

In re:         Chapter 11  

 

 215 HEMPSTEAD REALTY CORP.,  Case No. 17-74474 (REG)  

 

    Debtor.      

-------------------------------------------------------------x 

DEBTOR’S MOTION FOR AN ORDER APPROVING (A) THE SALE OF CERTAIN 

COMMERCIAL PROPERTY PURSUANT TO SECTION 363 OF THE BANKRUPTCY 

CODE, AND (B) PAYMENTS TO CREDITORS OF 100% OF THEIR CLAIMS AS 

FILED OR, IN THE EVENT NO CLAIM WAS FILED, AS SCHEDULED 

 

TO: THE HONORABLE ROBERT E. GROSSMAN, 

 UNITED STATES BANKRUPTCY JUDGE: 

 

 215 Hempstead Realty Corp., the above captioned debtor and debtor-in-possession (the 

“Debtor”) by and through its undersigned attorneys, submits this motion (the “Sale Motion”) 

pursuant to Sections 105(a), 363(b) and 363(f)(1), (2), (3), and (5) of Title 11 of the United 

States Code (the “Bankruptcy Code”) for the entry of an order approving (a) the sale of a certain 

commercial property described and known as 215 Hempstead Avenue, West Hempstead, New 

York 11552 (the “Premises”) at the contractually agreed upon sale price of $775,000.00 free and 

clear of any all liens, claims and encumbrances and other interests (with such liens to attach to 

the proceeds of such sale); and (b) authorizing the payment of 100% of creditor claims, or in the 

event no claim is filed in the case, claims will be paid in accordance with those scheduled in the 

petition and schedules filed by the Debtor. In support of its Sale Motion, the Debtor respectfully 

represents as follows: 
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BACKGROUND 

 1. The Debtor previously filed a voluntary petition for relief under Chapter 

11 of Title 11 of the United States Code, in the United States Bankruptcy Court for the 

Eastern District of New York (the “Court”) on February 10, 2017 which proceeding was 

dismissed by Order of the Court dated June 26, 2017. 

 2. Thereafter, the Debtor filed for relief under Chapter 11 of Title 11 of the 

United States Code again on July 24, 2017. 

 3. The Debtor is a corporation formed in 2013 under the laws of the State of 

New York and is in the business of holding and managing real property. The Debtor 

operates its business from a primary business location of 215 Hempstead Avenue, West 

Hempstead, New York 11552. 

 4. The Debtor remains in possession of its property and management of its 

affairs pursuant to Bankruptcy Code §§1107(a) and 1108.  

 5. No trustee, examiner or committee of creditors has been appointed in this 

case. 

6. The Debtor was compelled to seek Chapter 11 relief because it’s secured 

lender Vincent J. Fischetti (“Fischetti”), filed a foreclosure proceeding against the 

Premises. 

7. The $775,000.00 purchase price was negotiated pursuant to an arms length 

sale contract and constitutes a fair price for the Premises being sold by the Debtor. 

8. Fischetti has consented to the referenced sale. By reason of the foregoing, 

Debtor is confident that the sale process is fair and reasonable and is fully supported by 
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the exercise of the Debtor’s sound business judgment and should be approved by the 

Court. 

JURISDICTION AND VENUE 

9. This Court has jurisdiction over this Sale Motion pursuant to 28 U.S.C. §§ 

157(a), 157(b)(1) and 1334. Venue is appropriate in this district pursuant to 28 U.S.C. 

§§ 1408 and 1409. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). The 

statutory predicates for the relief sought herein are 11 U.S.C. §§ 105, 363(b)(1) and 

363(f)(1), (2), (3), and (5) of the Bankruptcy Code and Rules 2002 and 4011 of the 

Federal Rules of the Bankruptcy Procedure. 

RELIEF REQUESTED 

10. By this Sale Motion, the Debtor seeks the entry of an order of the Court, 

(a) approving the sale of the Premises with prospective purchaser Aftab Hussain 

(“Purchaser”) for the purchase price of $775,000.00 (annexed hereto as Exhibit “A is a 

copy of the Contract of Sale as of July 20, 2017 as amended by the Riders annexed 

thereto). Fischetti maintains a first priority perfected security interest in the Debtor’s 

assets which consist of the commercial property formerly operated as a gasoline station, 

service station and convenience store. Annexed hereto as Exhibit “B” is a copy of the 

Mortgage and Promissory Note duly recorded and perfected against the Debtor’s real 

property. 

11. Bankruptcy Code Section 363(f)(1), (2), (3), and (5) permits a debtor to 

sell property not in the ordinary course of its business under the below stated provisions, 

all of which being present in Debtor’s case: 
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(f) The trustee may sell property under subsection (b) or (c) of this 

section free and clear of any interest in such property of 

an entity other than the estate, only if— 

 

(1) applicable nonbankruptcy law permits sale of such property 

free and clear of such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such property 

is to be sold is greater than the aggregate value of all liens on 

such property; 

*** 

(5) such entity could be compelled, in a legal or equitable 

proceeding, to accept a money satisfaction of such interest. 

   
12. The Debtor had been advised by its attorney, the Purchaser’s attorney, and 

the lender that a closing would not occur without an Order of the Court authorizing the 

sale. 

13. Accordingly, the Debtor hereby seeks an Order of the Court pursuant to 

Bankruptcy Code Section 363(b)(1) and 363(f)(1), (2), (3), and (5) approving the sale. 

14. Debtor seeks to sell the Premises free and clears of all liens, claims and 

encumbrances with any such liens, claims and encumbrances to attach to the proceeds of 

sale in accordance with Bankruptcy Code Section 363(f). 

15. It is further submitted that the Order approving the sale protective 

provisions of Bankruptcy Code Section 363(m) in favor of Purchaser. 

16. Additionally, pursuant to Bankruptcy Code Section 363 the Debtor shall 

make payment to Fischetti at the closing in the approximate amount of $560,310.71 from 

the sale proceeds of the Premises to Aftab Hussain as required by the underlying loan 

documents. 

17. The Debtor submits that ample authority exists for the approval of the 

proposed sale on the terms and conditions set forth in the Motion. 
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18. Section 363(f) of the Bankruptcy Code authorizes the Debtor to sell assets 

for the estate not in the ordinary course of business subject to higher and better offers 

such that the sale proceeds will be free and clear of liens, claims and encumbrances.  

19. That if the sale is not approved on or before November 27, 2017 and the 

closing does not occur on or before January 9, 2018, the Debtor will consent to a 

dismissal of its case along with certain other stipulated conditions in a stipulation to be 

executed by the Debtor and Aftab Hussain and filed with the Court for approval within 

the next five (5) business days. The proposed notice and bidding procedures, in the event 

a qualified bidder emerges, have been annexed hereto as Exhibit “C”. The Debtor 

believes the proposed notice and bidding procedures are fair and reasonable and prepared 

as a sound exercise of the Debtor’s business judgment. Debtor requests that the Court 

approve the annexed notice and procedures. 

 

 

 

 

 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 
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 WHEREFORE, the Debtor respectfully requests that the Court enter an order (a) 

approving the sale of the Premises for the purchase price of $775,000.00 subject to higher 

and better offers; (b) authorizing and directing the Debtor to pay to Fischetti the full 

amount of its secured claim in the approximate amount of $560,310.71; (c) granting unto 

the purchaser the protections accorded by Bankruptcy Code Section 363(m) in 

connection with purchaser’s acquisition of the Premises, and (d) approving payment by 

the Debtor of 100% of claims filed and/or scheduled in the case in the approximate 

amount of $40,000.00, exclusive of Fischetti’s claim, and in the event certain creditors 

didn’t file claims, payment in full of the amounts listed by Debtor in its petition and 

schedules. The sale price of $775,000.00 is more than needed to satisfy all creditor 

claims, and seeks such other and further relief as this Court deems just and proper. 

Dated: Jericho, New York 

 November 1, 2017    McBREEN & KOPKO 

       Attorneys for Debtor and  

       Debtor-in-Possession 

 

      By:   /s/ Kenneth A. Reynolds                             

       Kenneth A. Reynolds, Esq. 

       A Member of the Firm 

       500 North Broadway, Suite 129 

       Jericho, New York 11753 

       (516) 364-1095   
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RIDER TO CONTRACT OF SALE BETWEEN 
 

215 Hempstead Realty Corp. 
(hereinafter called “Seller”), as Seller 

 
And 

 
Aftab Hussain 

(hereinafter call “Purchaser”), as Purchaser 
 

of the Premises as set forth in the Contract of Sale 
to which this Rider is annexed (the “Premises”) 

 
It is hereby agreed by Seller and Purchaser that: 
 
1. Notwithstanding anything contained in the Contract of Sale to the contrary, Purchaser 
agrees to close on the Contract of Sale regardless of the contamination findings ground 
surrounding the underground petroleum storage tanks and mechanic’s shop and is purchasing the 
Premises on as is, where is, basis.  
 
2. The Seller represents that the automobile lifts are in working order and will be at closing. 
 
3. Notwithstanding anything contained in the Contract of Sale to the contrary, the Contract 
of Sale shall be made subject to higher and better offers of creditors, parties in interest and 
prospective purchasers and subject to approval of the United States Bankruptcy Court for the 
Eastern District of New York. A copy of the motion to approve the sale of the Premises will be 
provided to Purchaser prior to filing with the Court. 
 
4. The Riders and the Contract of Sale may be executed by the parties hereto in any number 
of separate counterparts, each of which shall be an original, and all of which taken together shall 
be deemed to constitute one and the same instrument.  A facsimile signature or PDF signature by 
any of the parties below shall be deemed binding for all purposes hereof, without necessity of an 
original signature being thereafter required, with the exception of any original signatures 
required by the parties required by the Corporation. 
 
5. The parties hereto agree that electronically transmitted copies of executed counter parts 
of this Contract of Sale and the Riders thereto shall be deemed original for all purposes. 
 
In Witness Whereof, Seller and Purchaser have executed this Rider to Contract of Sale for 215 
Hempstead Avenue, West Hempstead New York 11552 
 
SELLER:      PURCHASER: 
 
 
_______________________________  _________________________________ 
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McBREEN & KOPKO 

Kenneth A. Reynolds  

500 North Broadway, Suite 129 

Jericho, New York 11753 

(516) 364-1095 

 

Counsel for Debtor and Debtor-in-Possession  

 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK  

-------------------------------------------------------------x  

In re:         Chapter 11  

 

 215 HEMPSTEAD REALTY CORP.,  Case No. 17-74474 (REG)  

 

    Debtor.      

-------------------------------------------------------------x 

NOTICE OF (I) BIDDING PROCEDURES RELATING TO THE  

SALE OF CERTAIN COMMERCIAL PROPERTY PURSUANT TO  

SECTION 363 OF THE BANKRUPTCY CODE OF THE DEBTOR AND 

DEBTOR-IN-POSSESSION TO ALL CREDITORS AND OTHER  

PARTIES IN INTEREST 

 

 PLEASE TAKE NOTICE that on November 1, 2017, 215 Hempstead Realty 

Corp., as debtor and debtor-in-possession (the "Debtor"), filed a motion (the "Motion") 

seeking the entry of and order approving: (a) the sale of a certain commercial property 

described and known as 215 Hempstead Avenue, West Hempstead, New York 11552 (the 

“Premises”) at the contractually agreed upon sale price of $775,000.00 free and clear of 

any all liens, claims and encumbrances and other interests (with such liens to attach to the 

proceeds of such sale) subject to higher and better offers, pursuant to Section 363 of Title 

11 of the United States Code (the “Bankruptcy Code”) and approving bidding procedures 

in connection therewith; and (b) authorizing the payment of 100% of creditor claims, or 

in the event no claim is filed in accordance with the amounts scheduled by the Debtor, in 

the petition schedules from the proceeds of sale.  
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 PLEASE TAKE FURTHER NOTICE that, pursuant to the Sale Procedures 

Order, which was approved by the Bankruptcy Court on _______________, 2017, the 

following bidding requirements (the "Bidding Requirements") for the sale (the "Sale") of 

the Premises were approved by the Bankruptcy Court: 

 (1) (a) Due Diligence. Any interested parties (the “Bidders”) interested in 

submitting a bid (the "Bid") for the Assets may obtain information regarding the 

proposed Sale by contacting the Debtor's real estate broker as set forth below: 

Richard B. Maltz 

David R. Maltz & Co., Inc. 

155 Terminal Drive 

Plainview, NY 11803 

 E-mail: rmaltz@maltzauctions.com 

  (b) The Debtor shall allow any such prospective Bidder(s) to conduct 

reasonable due diligence in connection with the consideration of a potential Bid for the 

Properties. In connection with the conduct of due diligence, the Debtor may require a 

prospective purchaser to demonstrate its financial ability to purchase of the Properties as 

determined by the Debtor in its reasonable discretion.  

 (2) The Debtor has received and accepted a $775,000.00 offer (“stalking horse 

bid”) subject to any higher or better offers.  The next acceptable offer for a bulk bid must 

be equal to or greater than $775,000.00. 

 (3) The Sale will be subject to higher or better offers in bulk and/or 

individually.  The solicitation of higher or better offers and approval shall be held on or 

about __________________, 2017 at _________.m. (the “Sale Date”) at 

_________________________________________________. 

 (4) In order to be permitted to tender an offer on the Property, prior to 

commencement of the solicitation, each prospective buyer must deliver to McBreen & 
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Kopko a bank check in the amount of Seventy Five Dollars ($77,500.00) for the Premises 

(the “Qualifying Deposit”) payable to “McBreen & Kopko Escrow Account”, which 

amount shall serve as a partial good faith deposit against payment of the purchase price 

by such competing offeror as the Debtor determines to have made the highest or best 

offer for the Property (the “Successful Buyer”).  Within 48 hours after conclusion of the 

solicitation, the Successful Buyer(s) shall deliver to McBreen & Kopko by bank check an 

amount equal to 10% of its successful bid minus the Qualifying Deposit (together with 

the Qualifying Deposit, the “Deposit”).   

 (5) The Successful Buyer must pay the balance of the purchase price for the 

Property (the difference between the amount of the Purchase Price and the Deposit) (the 

“Purchase Price”) to McBreen & Kopko, by bank check, federal funds or wire transfer at 

the closing of title to the Property (the “Closing”).  The Successful Buyer must close title 

to the Property at a date that is no more than thirty (30) days after the conclusion of the 

solicitation, or ______________, 2017, (the “Closing Date”), TIME BEING OF THE 

ESSENCE as to the Purchaser, although such date may be extended solely by the Debtor. 

 (6) The Closing shall take place at the offices of the attorneys for the Debtor, 

McBreen & Kopko, 500 North Broadway, Suite 129, Jericho, NY 11753.  

Dated:  Jericho, New York  

 November 1, 2017    McBREEN & KOPKO 

       Attorneys for Debtor  

       and Debtor-in-Possession 

        

      By: /s/ Kenneth A. Reynolds____  

       Kenneth A. Reynolds, Esq. 

       500 North Broadway, Suite 129 

       Jericho, New York 11753 

       (516) 364-1095 
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McBREEN & KOPKO 

Kenneth A. Reynolds  

500 North Broadway, Suite 129 

Jericho, New York 11753 

(516) 364-1095 

 

Counsel for Debtor and Debtor-in-Possession  

 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK  

-------------------------------------------------------------x  

In re:         Chapter 11  

 

 215 HEMPSTEAD REALTY CORP.,  Case No. 17-74474 (REG)  

 

    Debtor.      

-------------------------------------------------------------x 

ORDER APPROVING (I) BID AND AUCTION PROCEDURES  

FOR THE SALE OF CERTAIN ASSETS AND (II) THE FORM AND  

MANNER OF NOTICE OF THE AUCTION 

 

 Upon the motion dated November 1, 2017 (the “Sale Motion”), as debtor and 

debtor-in-possession (the “Debtor”), seeking amongst other forms of relief, the entry of 

an Order of this Court approving (a) the sale of a certain commercial property described 

and known as 215 Hempstead Avenue, West Hempstead, New York 11552 (the 

“Premises”) at the contractually agreed upon sale price of $775,000.00 free and clear of 

any all liens, claims and encumbrances and other interests (with such liens to attach to the 

proceeds of such sale); and (b) authorizing the payment of 100% of creditor claims, or in 

the event no claim is filed in accordance with the amounts scheduled by the Debtor, in 

the petition schedules from the proceeds of sale and (c) granting related relief; and upon 

the order approving the Sale Motion (the “Sale Order”) entered by the Court on 

November ___, 2017; and it appearing that due notice of the relief requested has been 

properly provided to parties in interest; and no other or further notice of the relief 

requested pertaining to the proposed sale and provided herein need to be given; and upon 
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the hearing on the sale; and the appearances of all parties in interest having been duly 

noted in the record; and after due deliberation, sufficient cause appearing therefor; and 

 SUBJECT TO THE FURTHER PROVISIONS OF THIS ORDER, THIS 

COURT FINDS THAT: 

 A. On July 24, 2017 (the “Filing Date”), the Debtor filed with this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code. Pursuant to 

sections 1107 and 1108 of the Bankruptcy Code, the Debtor is continuing to operate its 

businesses and manage its properties as a debtor in possession. 

 B. On November 1, 2017 the Debtor filed with this Court the Sale Motion for 

approval of, among other things, a sale of substantially all of the Debtor’s assets and 

certain bid procedures as more fully set forth therein. The bid procedures, notice 

provisions and the terms and conditions of sale relate to the sale by the Debtor of certain 

of its assets by and among the Debtor as seller and Aftab Hussain as the stalking horse 

bidder, subject to higher or better offers at an auction. The Sale Motion with its exhibits 

contemplated, among other things, the certain bid procedures, terms and conditions of 

sale and notice provisions as more fully set forth therein (collectively, the “Bid 

Procedures”). 

 C. The Debtor has articulated good and sufficient business justifications for 

approval of the Bid Procedures, and has exercised prudent and reasonable business 

judgment with respect thereto. 

 D. The Terms and Conditions of Sale and Proposed Notice of Bidding 

Procedures as set forth in Exhibit “1” and “2”, respectively, annexed hereto have been 

approved the hearing to approve the Bid Procedures which took place on November 27, 

2017. 
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 NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

 1. The Terms and Conditions of Sale and Notice of Bidding Procedures, 

which are attached hereto as Exhibit “1” and “2”, respectively, are hereby approved. 

 2. The Terms and Conditions of Sale shall govern all processes and 

proceedings relating to the submission, consideration, and acceptance of competing bids 

for the Premises and are hereby incorporated herein by reference. 

 3. Aftab Hussain is approved as the stalking horse bidder for the assets set 

forth herein. Aftab Hussain’s bid for the Assets set forth herein shall be the floor bid 

against which any and all other bids shall be considered by the Debtor. 

 4. An auction to solicit competing bids shall be held on November __, 2017 

at 10:00 a.m. at the law offices of McBreen & Kopko, 500 North Broadway, Suite 129, 

Jericho, New York 11753. 

 5. The hearing on approval of the sale of the Debtor’s assets shall be held on 

the    day of __________, 2017 at    o’clock    .m., unless otherwise 

continued or adjourned (the “Sale Hearing”) in the Courtroom of the Honorable Robert E. 

Grossman, United States Bankruptcy Judge, United States Bankruptcy Court, 290 Federal 

Plaza, Room 860, Central Islip, New York 11722. 

 6. The Debtor shall serve a copy of this order, the Terms and Conditions of 

Sale and Notice of Bidding Procedures in the forms annexed hereto as Exhibits “1” and 

“2”, respectively, upon all known creditors and parties in interest, for an expression of 

interest in acquiring the Debtor’s assets, and that an affidavit of such service shall be filed 

on or before    , 2017 and that service of this order and the attached notice 

in accordance with this order shall be deemed good and sufficient notice of the proposed 
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auction sale and sale hearing. 

 7. Any party objecting to the sale must file a written objection setting forth 

the facts and authorities upon which it relies for its objection in the Office of the Clerk of 

the United States Bankruptcy Court, United States Courthouse, 290 Federal Plaza, 

Central Islip, New York 11722, so as to be received no later than 5:00 p.m. on   

  (the “Sale Hearing Objection Deadline”), with a copy to Chambers, and must 

serve a copy of any objection to the Sale Hearing filed with the Court on (i) McBreen & 

Kopko, 500 North Broadway, Suite 129, Jericho, New York 11753, Attn: Kenneth A. 

Reynolds, Esq., counsel for the Debtor, and (ii) the Office of the United States Trustee 

for the Eastern District of New York, 560 Federal Plaza, Central Islip, New York 11722, 

Attn: Alfred M. Dimino, Esq. 
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TERMS AND CONDITIONS OF SALE 

1. These Terms and Conditions of Sale are promulgated in connection with the 

Sale of certain commercial property located at 215 Hempstead Avenue, West Hempstead, 

New York 11552 (the “Property”). 

2. The Seller of the Property is 215 Hempstead Realty Corp. as the Chapter 11 

Debtor and Debtor-in-Possession (the “Debtor”), in the Chapter 11 case pending in the 

United States Bankruptcy Court for the Eastern District of New York (the “Bankruptcy 

Court”), Case No. 17-74474 (REG).  The sale is conducted pursuant to section 363(f) of 

title 11 of the United States Code. 

3. The Debtor has received and accepted a $775,000.00 offer (“stalking horse 

bid”) subject to any higher or better offers.  The next acceptable offer must be equal to 

$785,000.00 or greater. 

4. The Sale will be subject to higher or better offers.  The solicitation of higher 

or better offers and approval shall be held on or about November __, 2017 at 10:00 a.m. 

(the “Sale Date”) at the law officers of McBreen & Kopko, 500 North Broadway, Suite 

129, Jericho, New York 11753. 

5. In order to be permitted to tender an offer on the Property, prior to 

commencement of the solicitation, each prospective buyer must deliver to McBreen & 

Kopko a bank check in the amount of Seventy-Seven Thousand Five Hundred Dollars 

($77,500.00) for the Property (the “Qualifying Deposit”) payable to “McBreen & Kopko 

Escrow Account”, which amount shall serve as a partial good faith deposit against 

payment of the purchase price by such competing offeror as the Debtor determines to 

have made the highest or best offer for the Property (the “Successful Buyer”).  Within 48 

hours after conclusion of the solicitation, the Successful Buyer(s) shall deliver to 
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McBreen & Kopko by bank check an amount equal to 10% of its successful bid minus 

the Qualifying Deposit (together with the Qualifying Deposit, the “Deposit”).   

6. The Successful Buyer must pay the balance of the purchase price for the 

Property (the difference between the amount of the Purchase Price and the Deposit) (the 

“Purchase Price”) to McBreen & Kopko, by bank check, federal funds or wire transfer at 

the closing of title to the Property (the “Closing”).  The Successful Buyer must close title 

to the Property at a date that is no more than thirty (30) days after the conclusion of the 

solicitation, or _____________, 2017, (the “Closing Date”), TIME BEING OF THE 

ESSENCE as to the Purchaser, although such date may be extended solely by the 

Debtor. 

7. The Closing shall take place at the offices of the attorneys for the Debtor, 

McBreen & Kopko, 500 North Broadway, Suite 129, Jericho, NY 11753.  

8. The Successful Buyer shall pay any Nassau County, New York State or other 

real property transfer taxes incurred by the transfer of the Property by the Estate at the 

Closing.  Purchaser acknowledges that they will be responsible for the completion of any 

ACRIS forms, if required.  In connection with the Closing and Closing Date, the 

Successful Buyer is hereby given notice that Time is of the Essence Against the 

Successful Buyer and the failure of the Successful Buyer to close for any reason 

whatsoever (except as otherwise provided below) including its failure to pay the 

balance of the Purchase Price on the Closing Date, will result in the Debtor 

retaining the deposit as liquidated damages and the termination of the Successful 

Buyer’s right to acquire the Property under these Terms and Conditions of Sale.  

The Successful Buyer shall be obligated to close title to the Property and there is no 

contingency of any kind or nature that will permit the Successful Buyer to cancel or 
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avoid its obligation under these Terms of and Conditions of Sale other than the Debtor’s 

inability to deliver insurable title to the Property.  Further, the Successful Buyer shall 

have demonstrated, to the sole satisfaction of the Debtor or the Court, as the case may be, 

evidence of its ability to conclude the transaction upon these Terms and Conditions of 

Sale, without delay. The Debtor reserves the right to reject any offeror, who in the sole 

discretion of the Debtor, the Debtor believes is not financially capable of consummating 

the purchase of the Property.  Expenses incurred by the Successful Buyer, or any 

competing potential Buyer concerning any due diligence, such as obtaining title 

reports or environmental inspections, shall be the sole responsibility of such 

potential Buyer, and under no circumstances shall the Debtor or the Estate or the 

Debtor’s professionals be responsible for, or pay, such expenses. 

9. In the event that the Successful Buyer for the Property fails to tender the 

payment of the balance of the Purchase Price on the Closing Date, or otherwise perform 

any of its obligations under these Terms and Conditions of Sale, the Debtor, at his sole 

option, shall be authorized to sell the Property to the Second Highest Buyer without any 

further notice without giving credit for the Deposit forfeited by the Successful Buyer, and 

upon such other terms and conditions as the Debtor deems appropriate.  Should the 

Second Highest Buyer fail to close on the Property, within such time as the parties may 

agree but not to exceed thirty (30) days after notice from the Debtor to the Second 

Highest Buyer, the Debtor shall be authorized to sell the Property to the next highest or 

best Buyer, without the necessity of any further notice.  All potential buyers will be 

bound by these Terms and Conditions of Sale, including, without limitation, those terms 

set forth in paragraphs 9, 10, 11, and 12 hereof. 

10. The Debtor or the Debtor’s professionals have not made and do not make any 
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representations as to the physical condition, rents, leases, expenses, operations, value of 

the land or buildings thereon, or any other matter or thing affecting or related to the 

Property or this Sale, which might be pertinent to the purchase of the Property, including, 

without limitation, (i) the current or future real estate tax liability, assessment or 

valuation of the Property; (ii) the potential qualification of the Property for any and all 

benefits conferred by or available under federal, state or municipal laws, whether for 

subsidies, special real estate tax treatment, insurance, mortgages, or any other benefits, 

whether similar or dissimilar to those enumerated; (iii) the compliance or non-compliance 

of the Property, in its current or any future state, with applicable present or future zoning 

ordinances or other land use law or regulation, or the ability to obtain a change in the 

zoning or use, or a variance in respect to the Property; (iv) the availability of any 

financing for the purchase, alteration, rehabilitation or operation of the Property from any 

source, including, but not limited to, any state, city or federal government or institutional 

lender; (v) the current or future use of the Property; (vi) the present and future condition 

and operating state of any and all machinery or equipment on the Property and the 

present or future structural and physical condition of any building thereon or its 

suitability for rehabilitation or renovation; (vii) the ownership or state of title of any 

personal property on the Property; (viii) the presence or absence of any laws, ordinances, 

rules or regulations issued by any governmental authority, agency or board and any 

violations thereof; (ix) any present or future issues concerning subdivision or non-

subdivision of the Property; or (x) the compliance or non-compliance with environmental 

laws and the presence or absence of underground fuel storage tanks, any asbestos or other 

hazardous materials anywhere on the Property.   Each buyer hereby expressly agrees and 

acknowledges that no such representations have been made. The Debtor is not liable or 
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bound in any manner by expressed or implied warranties, guaranties, promises, 

statements, representations or information pertaining to the Property, made or furnished 

by the Debtor or any real estate broker, agent, employee, servant or other person or 

professional representing or purporting to represent the Debtor unless such warranties, 

guaranties, promises, statements, representations or information are expressly and 

specifically set forth in writing by the Debtor.  

11. The Property is being sold “AS IS” “WHERE IS”, “WITH ALL 

FAULTS”, without any representations, covenants, guarantees or warranties of any kind 

or nature whatsoever, and free and clear of any and all liens, judgment or mortgage, or 

adverse claims to title, of whatever kind or nature, such liens, if any, to attach to the 

proceeds of sale in such order and priority as they existed immediately prior to the Sale 

Date, and subject to, among other things (a) any state of facts that an accurate survey may 

show; (b) any covenants, restrictions and easements of record; (c) any state of facts a 

physical inspection may show; (d) any building or zoning ordinances or other applicable 

municipal regulations and violations thereof; (e) all leases and occupancies, if any, as 

may exist or encumber the Property or any portion(s) thereof; and (f) environmental 

conditions.  By delivering their respective Qualifying Deposits, all potential buyers 

acknowledge that they have had the opportunity to review and inspect the Property, the 

state of title thereof and laws, rules and regulations applicable thereto, and the form of the 

Quitclaim Deed that the Debtor will execute to convey the Property, and will rely solely 

thereon and on their own independent investigations and inspections of the Property in 

making their offers.  Neither the Debtor nor any of his representatives make any 

representations or warrantees with respect to the permissible uses of the Property, 

including, but not limited to, the zoning of the Property.  All potential buyers 
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acknowledge that they have conducted their own due diligence in connection with the 

Property, and are not relying on any information provided by the Debtor, or the Debtor’s 

professionals.   

12. The Debtor shall convey the Property by delivery of a Quitclaim Deed.  The 

quality of title shall be that which any reputable title insurance company authorized to do 

business in the State of New York is willing to approve and insure.  The Debtor may at 

its option arrange for the issuance of a title insurance policy by such a company at the 

sole cost and expense of the Successful Buyer. 

13. Neither the Debtor, Debtor’s counsel, nor the Estate is liable or responsible for 

the payment of fees of any broker. The only sales commissions the estate may be liable 

for are those of David R. Maltz & Co., Inc., which will be retained if an auction becomes 

necessary pursuant to an Order of the Bankruptcy Court. 

14. Nothing contained in these Terms and Conditions of Sale is intended to 

supersede or alter any provisions of Title 11 of the United States Code (the “Bankruptcy 

Code”) or otherwise interfere with the jurisdiction of the Bankruptcy Court.  All of the 

terms and conditions set forth in these Terms and Conditions of Sale are subject to 

modification as may be directed by the Debtor or by the Court.  The Debtor reserves the 

right to modify these Terms and Conditions of Sale at the solicitation or thereafter to 

maintain consistency with the provisions of the Bankruptcy Code and/or prior orders of 

the Court. 

15. These Terms and Conditions of Sale will be read into the record, or 

specifically incorporated by reference, at the solicitation for higher or better offers.  By 

making an offer for the Property, all offeror’s will be deemed to have acknowledged 

having read these Terms and Conditions of Sale and have agreed to be bound by them. 
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16. If the Debtor is unable to deliver title to the Property in accordance with these 

Terms and Conditions of Sale for any reason whatsoever, his only obligation will be to 

refund the Deposit, together with any interest earned thereon, if any, to the Successful 

Buyer, and upon such refund, the Successful Buyer will have no claim or recourse against 

the Debtor or the Debtor’s professionals. 

17. The final selling price is subject to confirmation by the Debtor.  

18. The Debtor’s attorney shall notify the Successful Buyer whether the offer(s) 

is/are confirmed.  The Bankruptcy Court shall determine any disputes concerning the 

Sale of the Property.  By submitting an offer, all parties consent to the jurisdiction of the 

Bankruptcy Court to determine such disputes under the Debtors’ pending case. 

19. The Property shall be delivered vacant of tenancies, but as is, and broom clean 

upon Closing. 

20. Pursuant to E.D.N.Y. L.B.R. 6004-1 no appraiser, auctioneer or officer, 

director, stockholder, agent, employee or insider of any Broker, or relative of any of the 

foregoing, shall purchase directly or indirectly, or have a financial interest in the purchase 

of, any Assets of the estate that the appraiser or Broker has been employed to appraise or 

sell. 

I have read these Terms and Conditions of Sale and agree to be bound by them. 

 

By:____________________________________________  Date: __________ 
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MEMORANDUM OF SALE 

The undersigned has this 1
st
 day of November, 2017, agreed to purchase the real property 

located at 215 Hempstead Avenue, West Hempstead,  New York (the "Property"), vested 

in the Debtor, in the Chapter 11 case pending in the United States Bankruptcy Court for 

the Eastern District of New York (the “Bankruptcy Court”), Case No. 17-74474 (REG) 

for the sum of  $_________________________, and hereby promise and agree to comply 

with the terms and conditions of the sale of said property, as set forth in the annexed Terms 

and Conditions of Sale. 

___________________________________ ____________________________________ 

PURCHASER (Signature)  PURCHASER (Signature) 

 

                                                                        ____________________________________ 

PRINT NAME OF PURCHASER  PRINT NAME OF PURCHASER 

 

___________________________________ ____________________________________ 

ADDRESS  ADDRESS 

 

___________________________________ ____________________________________ 

TELEPHONE NUMBER  TELEPHONE NUMBER  

 

___________________________________  ___________________________________ 

FAX NUMBER                                               FAX NUMBER 

 

Received from _________________________________________________ the sum of 

$77,500.00 as a non-refundable deposit for the purchase of the Property pursuant to the 

Terms and Conditions of Sale, except to the extent as provided in the annexed Terms and 

Conditions of Sale. 

 

Kenneth A. Reynolds, Esq. 

McBREEN & KOPKO 

Attorneys for the Debtor and Debtor-in-Possession 

500 North Broadway, Suite 129 

Jericho, New York 11753 

(516) 364-1095 

(516) 364-0612 Fax 

 

This is to verify that the offer for the above captioned property is for the sum of $______. 

 

_________________________________ 

Kenneth A. Reynolds, Esq. 

Case 8-17-74474-reg    Doc 36-2    Filed 11/01/17    Entered 11/01/17 21:16:39



 18 

ATTORNEY INFORMATION 

 

Name________________________________________ 

 

Address  ______________________________________ 

 

Phone ______________________________________ 
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