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ARTHUR J. ABRAMOWITZ (AA3724)
SHERMAN, SILVERSTEIN, KOHL, ROSE & PODOLSKY, P.A.
308 Harper Drive
Suite 200
Moorestown, NJ 08057
(856) 662-0700

Attorneys for the Debtors

In re: : UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY

2424 ESSE, LLC, :
CHAPTER ll

Debtor. :
CASE NO. 16-34422-KCF

DEBTOR’S’ VERIFIED MOTION PURSUANT TO 11 U.S.C. §§ 105 AND 363 SEEKING
AN ORDER FOR AUTHORITY TO APPROVE A PRIVATE SALE OF CERTAIN REAL

ESTATE FREE AND CLEAR OF ALL_LIENS, CLAIMS, AND ENCUMBRANCES,
ASSUME AND ASSIGN THE AMTRAK LEASE OR ALTENATIVELY, REJECT THE

AMTRAK LEASE AND, REJECT CERTAIN OTHER LEASES AND AUTHORIZE THE
DEBTOR TO EXECUTE AN ACCESS AGREEMENT WITH PURCHASER

2424 ESSE, LLC (“Debtor”) by and through its undersigned counsel, hereby moves (the

 )pursuant to sections 105, 363 and 365 of Title 11 of the United States Code (the

“Bankruptcy Code”) and Rules 2002, 6004, 9014, and 9019 of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules”), for entry of an order authorizing the private sale and

conveyance (the “§21l_e”) of the Debtor’s real estate (as defined below) free and clear of all liens,

claims, and encmnbrances, reject certain real estate leases or altematively assume the Amtrak

lease and authorize the Debtor to execute an access agreement with the Buyer. In support

thereof, the Debtor submits as follows:
Background

l. On December 27, 2016 (the “Petition Date”), the Debtor filed a voluntary

petition for relief under Chapter ll, Title 11 of the United States Code (the “Bankruptcy Code”).
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2. The Debtor are operating its business and managing its property as debtor-in-

possession pursuant to 11 U.S.C. §§ 1107(a) and 1108.

3. No trustee or examiner has been appointed in these cases. No official committee

of unsecured creditors has been appointed in these cases.

4. No trustee or examiner has been appointed in this case.

5. No official committee ofunsecured creditors has been appointed in this case.

6. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. § 1334.

7. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

8. This is a core proceeding pursuant to 28 U.S.C. § l57(b) (2).

9. The statutory bases for the relief requested in the Motion are sections 105(a), 363,

365, and 1107 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004 and 6006 and Rules 6004-1

and 9013-1 of the Local Rules.

DESCRIPTION OF DEBTOR AND ITS BUSINESS

10. Debtor is a New Jersey Limited Liability Company which owns the real property

located at 2424 East State Street Extension, Hamilton Township, New Jersey 08619 (the “Property”).

The Property is identified on the Township tax records as Block 1588, Lot 7.

11. The Property consists of a 120,280 square foot industrial warehouse/manufacturing

building located on 4.92 acres with 7,600 square feet of air conditioned office space with private

offices and an open administrative area. There are 2 tailgate loading doors, 2 drive-in doors with an

2
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additional large platfonn for truck loading and side doors for rail loading. The building has 12'-14'

ceiling heights, heavy concrete load bearing floors, and gas fired hot water baseboard. The

production area has gas fired space heaters. The building has a dry sprinkler system, and a flat

rubber roof. There is 480KVA 3 Phase Electric service. The Property is presently under remediation

for enviromnental clearances.

12. Debtor’s business consists of leasing office, warehouse, and commercial space in the

Property to others. There is presently one paying tenant under lease with the Debtor for space at the

Property.

13. National Railroad Passenger Corporation (“AMTRAK”) is a tenant under a lease

dated December 27, 2013 for approximately 57,461 square feet of the building (the “AMTRAK

Lease”). The monthly base rent due under the AMTRAK Lease is $19,632.51. AMTRAK is also

obligated to pay a proportional share of common area maintenance costs which are estimated to be

approximately $5,506.68 per month. The initial 5 year term of this lease is from 12/1/13 to 11/30/18

with an option for AMTRAK to renew for up to 2 consecutive 5 year terms. AMTRAK has been

withholding its rent based upon what it asserts are breaches of the lease by the Debtor. The Debtor

will be negotiating with AMTRAK prior to the sale hearing to determine if it can reach an agreement

with that tenant for an assumption and assigmnent of the lease. If it is able to do so the Debtor will

move to assume and assign the lease. If it is unable to do so, then the Debtor will reject the lease.

14. J&A Chino Pallet Company is a tenant under an original lease dated May 21, 2013

for approximately 5,000 square feet of warehouse space consisting of two (2) dock doors and space

located behind together with approximately 500 square feet of office space consisting of two offices

to the right of the fiont door that had been provided fiee of charge. The original lease was extended,
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with the last extension through May 31, 2016. On February 16, Debtor sent a Notice to Quit to said

tenant to vacate the premises and remove its property no later than March 12, 2018. This lease will

be rejected. Anmar /Electrical Contractors, Inc. is also a tenant in the property but is not paying

current rent. It lease term is tmknown and the Debtor will be rejecting this lease.

15. Dale Motor Corp d/b/a Precision Acura of Princeton was a former tenant. It leased

approximately 10,000 square feet. The term of the lease was for two years from October 16, 20156

through October 15, 2017. Although this tenant had an option to renew the lease for an addition two

year term, it did not exercise that option. This tenant has vacated the property. The Debtor will

terminate this lease to ensure that there is no claim by the tenant to the Property.

SECURED DEBT

16. On March 12, 2014, Debtor executed and delivered to Shore Community Bank

(“SCB”) a promissory note in the amount of $2,900,000 (the “SCB Note”).

17. The SCB Note is secured by a Mortgage lien on the Property dated March 12, 2014

which was recorded on March 19, 2014 in the Mercer County Clerk’s Office in Book Mortgage

Book 6189, Page 1392 (the “SCB Mortgage”).

17. Prior to the Filing Date the Property was actively listed for sale with Thomas

Friedman of Berkshire Hathaway Home Services Fox & Roach Relators, 4603 Nottingham Way,

Hamilton Township, NJ 08690. The listing has been with Friedman since July 8, 2016. An Order

was entered by this Court on February 7, 2017 granting the application of the Debtor to employ

Thomas Friedman as realtor.

4
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18. As of the Filing Date, the balance due on the SCB Note and SCB Mortgage was

$2,677,493.72. The monthly mortgage payment due to SCB under the SCB Note and SCB

Mortgage is $25,017.67.

19. The SCB Note is also secured by a UCC-1 security interest filed on March 13, 2014

with the New Jersey Secretary of State’s Office granting SCB a lien in all of the Debtor’s accounts,

inventory, equipment, fixtures, chattel paper, negotiable instruments, computer equipment and the

proceeds of such assets (the “SCB Security Interest”).

20. The Purchaser is not an insider of any the Debtor and the purchase price is the

result of ann’s length good faith negotiations between the Debtor and the Purchaser.

21. One of the overriding reasons expressed by the Purchaser is that the Purchaser’s

lease with its landlord is expiring. The Purchaser is seeking a permanent location for its

business, and until closing occurs on the real estate, Purchaser is looking to obtain access to the

property at its sole cost and expense to store certain of its personal property at the premises. If

the closing on the real estate does not close by April 30, 2018 then the Agreement will be

terminated and the Purchaser will be required to remove its assets from the property at it is sole

cost and expense. The terms of the Access Agreement are set forth in Exhibit A, attached

hereto.

Relief Reguested

22. By this Motion, the Debtor seeks entry of an order pursuant to ll U.S.C. §§ 105

and 363 approving the sale of the Assets to a non-insider third-party free and clear of liens,

claims, encumbrances and interests (collectively, the “Liens”), which such Liens to attach to the

proceeds of such sale. The Purchase Agreement is attached hereto as Exhibit B.

5
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Description of Dcbtorfs Proposed Efforts to Market the Property

23. Prior to and during the course of this case Debtor has listed the Property for sale

with Thomas Friedman of Berkshire Hathaway Home Services Fox & Roach Relators, 4603

Nottingham Way, Hamilton Township, NJ 08690. The Debtor has filed an application for

Friedman’s retention to continue to market the Property.

24. Additionally, after this case was filed the Debtor also filed an application for

retention of NAI Mertz, a commercial real estate broker, to market the Property to a larger

network ofpotential commercial real estate purchasers and investors.

25. Both Friedman and NAI Mertz have agreed to be compensated on a 5%

cormnission basis

Approval of the Proposed Lease Assumption and Assignment Procedures

26. To facilitate and effectuate the sale of the Property, the Debtor also seeks

authorization to assume and assign the Amtrak Lease and reject the J&A Chino Pallet Company and

Anmar Electrical Contractors leases. The Debtor will also fonnally reject the leases of its fonner

tenants who vacated the property Dale Motor Corp.

27. In order to provide counter parties with adequate notice of such assumption and

proposed adequate cure amounts, if any (the "Cure Amounts"), the Debtor seeks the COLu't’s

approval of the Lease Assumption and Assignment. As of this date Amtrak and the Debtor have not

reached a resolution as to the terms of any Lease Assumption and Assignment. Between the filing

date of this Motion and the return date set by the Court to consider the sale, the Debtor, Amtrak and

the Purchaser will confer to reach a resolution as to any Lease Asstunption and Assignment. No

later than three (3) days before the hearing on the sale of the Property, the Debtor shall file a

6
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declaration as to whether the lease will be assumed and assigned, the terms of such assmnption and

assignment or altematively, will move to reject the Amtrak lease.

Preservation of Debtor’s Right to Carve Out

28. In cormection with the fixing and payment of SCB’s Secured Claim, if the ultimate

sale price for the Property is not sufficient to fully satisfy SCB’s Secured Claim and the costs of

administration of this case, Debtor seeks to recover from SCB, pursuant to 11 U.S.C. § 506 (c),

the reasonable and necessary costs and expenses of preserving and disposing of the Property.

Debtor therefore respectfully requests that the Court include a provision in the Sale

Approval and Bid Procedures Order which preserves the Debtor’s right to payment from SCB of a

Carve Out for such reasonable and necessary costs and expenses.

Sale Free and Clear of Liens

29. Pursuant to 11 U.S.C. § 541, the Property is an asset of the Debtor’s estate. In

accordance with l1 U.S.C. §§ 363 and 1107, a debtor-in-possession is authorized to sell property

of the estate to realize the value thereof and maximize recoveries to the estate for creditors.

30. Section 363 of the Bankruptcy Code provides that “[t]he trustee, after notice and a

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the

estate.” 11 U.S.C. § 363(b) (1).

31. In accordance with 11 U.S.C. § 363(f), a debtor may sell property under section

363(b):
free and clear of any interest in such property of an entity other
than the estate, only if --

(1) applicable nonbankruptcy law permits sale of such property
free and clear of such interest;

7
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(2) such entity consents;

(3) such interest is a lien and the price at which such property is to
be sold is greater than the aggregate value of all liens on such
property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11U.S.C. § 363(f).

32. The Debtor proposes to sell the Property free and clear of all liens, encumbrances,

claims, and interests that may be asserted by any entity claiming an interest therein.

Closing Costs and Tax Exemption

33. Except for all transfer Taxes associated with the sale (but including

any mansion tax) or as otherwise provided for in the Agreement, all costs relating to the sale and

settlement of the Property, shall be the sole obligation of the Purchaser, including all searches and

title search fees, all survey fees, all title company settlement charges and title insurance costs, all of

Purchaser's closing expenses (including legal fees), all settlement fees, all enviromnental

investigations, Purchaser's insurance fees, Purchaser's appraisal fees, and any other and all other

costs associated with the transfer of all real and personal property, all licensing and pennitting

nonnally and customarily paid by purchasers, including, without limitation, any fees, costs, or

expenses payable in cormection with the transfer of any pennits.

34. All property taxes, all public utility charges, rents and like charges, if any, relating

to the Property will be prorated as of Closing. Settlement at Closing will be made on proration of

estimates of such taxes and charges with net balances payable by either Party to the other thirty

(30) days after receipt of the next succeeding payment notice.

35. The Parties recognize that the Debtor will be conveying title to the Property, as a

8
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bankruptcy trustee acting in its capacity as Debtor-in-Possession under the authority of ll U.S.C.

1107 and that there is a full exemption in the New Jersey Realty Transfer Fee under N.J.S.A.

46:15-5 et seq and N.J.A.C. 18:12-2.2 for deeds given by a trustee in bankruptcy.

Approval of the Sale is Warranted

36. Approval of a sale is appropriate if the CoLn't finds the transaction represents a

reasonable business judgment on the part of the debtor. g In re Lionel Corp., 722 F.2d 1063,

1071 (2d Cir. 1983). See also Stephens Indus. v. McClung, 789 F.2d 386 (6th Cir. 1986), In re

Coastal lndus.. lnc., 63 B.R. 361 (N.D. Ohio 1986).

37, The Debtor’s agreement to sell the Property is the result of good faith, arm’s

length negotiations with the Purchaser. None of the Debtor’s principals will receive any benefit

from the sale of the Property.

38. The Debtor further believes that a sale price of at $3,350,000 will result in the

Debtor’s obtaining the highest and best offer for the Property. The Debtor has not been

successful in attracting other offers and consequently, this offer is the best and only offer that is

viable. Therefore, the Debtor submits that the Purchaser should be entitled to the protection of

11 U.S.C. § 363(m) as a good faith purchaser.

39. The sale, consistent with 11 U.S.C. § 363, is appropriate and warranted in these

circumstances, is in the best interests of the Debtor’s estate, creditors, and other parties in interest

and, therefore, should be approved.

40. Pursuant to the terms of its retention order, Thomas Freidman is entitled to

receive five percent of the purchase price as its commission (or an otherwise agreed amount) that

will be deducted from the net proceeds of sale. That commission may be split with a cooperating

broker if said cooperating broker was entitled to a portion of the commission. In no event would

9
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the commission exceed five percent. The commission will ultimately be subject to Court

approval.

41. The Debtor’s goal is to maximize the value of the Property, while at the same

completing an expeditious sale of the Property.

42. If any creditor claims an interest in the proceeds of the sale, the Debtor submits

that one or more of the subsections of 11 U.S.C. § 363(f) applies, and that any such interest or

claim will be adequately protected by having such interests attach to the proceeds of the sale,

subject to any claims and defenses the Debtor may possess with respect thereto.

Releases

43. Agreement contains certain releases among the parties. As a part of the sale, the

Debtor, Amtrak and SCB will exchange mutual releases upon closing.

Requested Findings as to Successor Liability

44. The Agreement provides that, unless otherwise set forth in the Agreement, sale of

the Property to the Purchaser excludes any liabilities including, but not limited to any successor

liability claims or similar Liabilities arising out of or related to the Debtor, the Property or any

other Assets contemplated being transferred under the Agreement or the Transactions

contemplated under the Agreement. Debtor and the Buyer shall not be required to comply with

the New Jersey Bulk Sale Statute (N.J.S.A. Section 54:50-38 and any related Sections) and

pursuant the within sale shall be exempt from the payment of real estate transfer taxes.

45. Finally, the Debtor requests that the stay of an order granting the Motion under

Bankruptcy Rule 6004(h) be waived for cause because the Purchaser intends to close prior to

10
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April 20, 2018 and the Debtor is concemed that the Purchaser will refuse to close if it cannot do

so by that date.

WHEREFORE, the Debtor respectfully requests that the Court: (i) grant the Motion; (ii)

authorize the sale of the Assets by private sale; (iii) grant authorization to the Debtor to execute

the Access Agreement; (iv) authorize the rejection, assumption and assignment of leases as

requested; and (v) grant such other and further relief as is just and proper.

SHERMAN, SILVERSTEIN, KOHL,
ROSE & PODOLSKY, P.A.

By: /s/Arthur J Abramowitz.
Arthur J . Abramowitz
Attomeys for the Debtor

Dated: February 21. 2018

1 1
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VERIFICATION

Tammy Alvarez-Olmeda. of full age, certifies and states as follows:

1. I am the managing member of the Debtor and am fully authorized to make this

Verification on its behalf.

2. I have read the foregoing Motion and I hereby certify and verify that all the

statements contained therein are true.

3. I hereby verify that the foregoing statements made by me are true. I am aware

that if any of the foregoing statements made by me are willfully false, I am subject to

punishment.

Dated: February Z1, 2018

1857729.4

Iannny Alvarez-Olrnetla
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