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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

_________________________________ X

Inre: Chapter 11

QUIKSILVER, INC., etal., . Case No. 15-11880 ()
Debtors.* (Joint Administration Pending)

_________________________________ X

DEBTORS’ MOTION FOR ENTRY OF AN ORDER AUTHORIZING AND
APPROVING (1) THE DEBTORS’ ASSUMPTION OF THE PLAN SPONSOR
AGREEMENT; AND (I1) THE PAYMENT OF THE BREAK-UP FEE AND RELATED
TRANSACTION EXPENSES

Quiksilver, Inc. (“ZQK”) and certain of its affiliates, the debtors and debtors in

possession in the above-captioned cases (collectively, the “Debtors” and, together with their non-

Debtor affiliates, “Quiksilver” or the “Company”), hereby move (this “Motion”) this Court for

entry of an order, pursuant to sections 105(a), 363, and 365(a) of title 11 of the United States

Code (the “Bankruptcy Code”) and Rules 6004 and 6006 of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules”), authorizing and approving, but not directing, the Debtors’

(i) assumption of the PSA (as defined herein) between the Debtors and the Plan Sponsor (as
defined herein), and (ii) payment of the Break-Up Fee (as defined herein) and related
Transaction Expenses (as defined herein), as necessary, in accordance with the terms of the PSA.
In support of the Motion, the Debtors rely upon and incorporate by reference the Declaration of

Andrew Bruenjes, Americas Chief Financial Officer of Quiksilver, Inc., in Support of Chapter 11

! The Debtors and the last four digits of their respective taxpayer identification numbers are as follows:

Quiksilver, Inc. (9426), QS Wholesale, Inc. (8795), DC Direct, Inc. (8364), DC Shoes, Inc. (0965), Fidra, Inc.
(8945), Hawk Designs, Inc. (1121), Mt. Waimea, Inc. (5846), Q.S. Optics, Inc. (2493), QS Retail, Inc. (0505),
Quiksilver Entertainment, Inc. (9667), and Quiksilver Wetsuits, Inc. (9599). The address of the Debtors’
corporate headquarters is 5600 Argosy Circle, Huntington Beach, California 92649.
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Petitions and First Day Pleadings (the “First Day Declaration™),? filed with the Court

concurrently herewith. In further support of the Motion, the Debtors, by and through their

undersigned proposed counsel, respectfully represent as follows:

PRELIMINARY STATEMENT

1. In the period leading up to the Petition Date (defined herein), the Debtors
worked diligently to maximize the value from the Debtors’ business and assets. As a critical step
toward that objective, the Debtors have now filed this Motion seeking assumption of the Plan
Sponsor Agreement (together with all exhibits, the “PSA”) dated September 8, 2015, by and
among the Debtors and certain funds managed by affiliates of Oaktree Capital Management, L.P.
which collectively hold 73% of the Debtors’ outstanding U.S. Secured Notes (the “Plan
Sponsor”), which provides a blueprint for the Debtors to navigate through the reorganization
process. Among other things, the PSA will, if authorized, not only be a substantial step in
furtherance of confirmation of a value maximizing plan of reorganization, but also result in the
preservation of the going concern value of the Debtors’ businesses for the benefit of the Debtors’
constituents.

2. The PSA is premised upon the fact that the Debtors need a balance sheet
restructuring; and a chapter 11 process, without a clear path forward, risks erosion of the value of
the Debtors’ estates and would reduce the recoveries available to creditors. Without a committed
plan sponsorship combined with debtor-in-possession financing from the DIP Lenders (as
defined herein), and the resulting capital infusion and backstop contemplated to be provided by

the Plan Sponsor, the Debtors would have no clear exit path, and insufficient liquidity to run

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the First Day

Declaration.
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anything other than an expedited sale process, potentially by way of an auction. Furthermore,
absent a carefully constructed plan to exit the bankruptcy process, the Debtors also risk action by
overseas creditors, including holders of certain notes issued by the Debtors’ European affiliates
(the “Euro Notes™),® which would further reduce value available to satisfy claims of the Debtors’
U.S. creditors. To avoid this value-destructive scenario, the Debtors and the Plan Sponsor
negotiated the PSA and debtor-in-possession financing arrangement.

3. The PSA represents the best available means under the present
circumstances for effectuating a comprehensive restructuring and maximization of creditor
recoveries. Under the PSA, the Plan Sponsor, which holds 73% of the Debtors’ U.S. Secured
Notes, is agreeing to vote the full value of its claims in favor of a restructuring which would
impair and equitize its claim, and is committing to backstop two further rights offerings, of
$122.5 million and €50 million, in order to provide liquidity to fund certain obligations of the
Debtors upon emergence from these Chapter 11 Cases.

4. The proposed plan of reorganization contemplated in the PSA (the “Plan™)
will provide for the payment in full of all administrative expenses and allowed priority claims
consistent with section 1129 of the Bankruptcy Code. Holders of allowed secured note claims
shall receive new common stock in an amount to be set forth in the Plan, in a value which will
fall short of the amount of such holder’s allowed secured claim. Holders of allowed unsecured
claims (which include both general unsecured claims and claims relating to the Debtors’
unsecured notes) will receive an allocated portion of $7.5 million in cash proceeds, which shall

be funded by the Debtors’ exit rights offering (described in further detail herein). Finally,

®  As set forth in greater detail in the First Day Declaration, certain of the Debtors are guarantors of the

outstanding obligations under the Euro Notes.
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holders of guaranty claims based upon certain Debtors’ guarantees of the Euro Note obligations
shall have such claims reinstated and rendered unimpaired in accordance with section 1124 of
the Bankruptcy Code.”

5. Assumption of the PSA affords the Plan Sponsor a measure of protections,
by affording administrative priority expense status for the Debtors’ limited financial obligations
to the Plan Sponsor under the PSA and by making the PSA a contractual obligation of the
estates. In turn, assumption of the PSA marks an important step in the Debtors’ rehabilitative
efforts, as noted above. Absent assumption of the PSA by October 9, 2015, the Plan Sponsor
may terminate the PSA pursuant to its terms. The Debtors seek to assume the PSA in accordance
with its terms to ensure that the agreement will continue to be valid and enforceable against the
Plan Sponsor as these Chapter 11 Cases (as defined herein) move swiftly towards plan
solicitation and confirmation. Under the PSA and subject to its terms, just as the Plan Sponsor is
committed to proceed toward confirmation of the Plan, the Debtors are as well — albeit subject to
a robust “fiduciary out” ensuring that the Debtors can exercise their fiduciary duties to terminate
the PSA, if necessary. If the Debtors terminate the PSA under these circumstances, the Plan
Sponsor is entitled to a break-up fee and any unpaid expense reimbursement.

6. In view of the foregoing, approving and authorizing the Debtors to assume
the PSA is integral to the Debtors’ pursuit of the Plan, which the Debtors intend to file (along
with a related Disclosure Statement) in the near term in accordance with the milestones
contained in the PSA. The Debtors also intend to file a separate motion in the near term

requesting approval of a backstop commitment (the “Backstop Commitment™) from the Plan

*In each case, the proposed treatment outlined herein and in the PSA remains subject to each claim holder’s
ability to agree to less favorable treatment.

770859.07-WILSRO1A - MSW



Case 15-11880 Doc 25 Filed 09/09/15 Page 5 of 20

Sponsor, on terms substantially similar to those terms set forth in the PSA. Notably,
consummation of the transactions contemplated in the PSA is contingent upon confirmation and
effectiveness of the Plan. Accordingly, approval of this Motion does not require the Court to pre-
approve any plan of reorganization in these Cases.

7. The Debtors’ entry into the PSA is an exercise of sound business judgment

as in the best interests of the Debtors, their estates and all parties in interest.

JURISDICTION AND VENUE

8. This Court has jurisdiction to consider this Motion under 28 U.S.C. 8§ 157
and 1334. This is a core proceeding under 28 U.S.C. § 157(b). Venue of these cases and this
Motion in this District is proper under 28 U.S.C. 88 1408 and 1409.

9. The legal predicates for the relief requested herein are Bankruptcy Code
sections 105(a), 363, and 365(a). Such relief is also warranted under Bankruptcy Rules 6004 and
6006.

10. Pursuant to Rule 9013-1(f) of the Local Rules for the United States

Bankruptcy Court for the District of Delaware (the “Local Bankruptcy Rules”), the Debtors

consent to the entry of a final judgment or order with respect to this Motion if it is determined
that Court would lack Article 111 jurisdiction to enter such final order or judgment absent the
consent of the parties.

BACKGROUND

11.  On September 9, 2015 (the “Petition Date™), the Debtors each commenced
a case by filing a petition for relief under chapter 11 of the Bankruptcy Code (collectively, the

“Chapter 11 Cases”). The Debtors have requested that the Chapter 11 Cases be jointly

administered.
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12.  The Debtors continue to operate their businesses and manage their
properties as debtors and debtors in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code.

13.  To date, no creditors’ committee has been appointed in these Chapter 11
Cases by the Office of the United States Trustee for the District of Delaware (the “United States
Trustee”). No trustee or examiner has been appointed in the Debtors’ Chapter 11 Cases.

14.  Quiksilver is one of the world’s leading outdoor sports lifestyle
companies. The Company designs, develops and distributes branded apparel, footwear,
accessories and related products. The Company began operations in 1976 making boardshorts
for surfers in the United States under a license agreement with the Quiksilver brand founders in
Australia. Today, the Company’s business is rooted in the strong heritage and authenticity of its
core brands, Quiksilver, Roxy, and DC, each of which caters to the casual, outdoor lifestyle
associated with surfing, skateboarding, snowboarding, and motocross, among other activities.
The Company’s products are sold in over 115 countries through a wide range of distribution
points, including wholesale accounts (surf shops, skate shops, snow shops, sporting goods stores,
discount centers, specialty stores, select department stores, and licensed stores), Company-owned
retail stores, and its e-commerce websites. The Debtors comprise each of the Company’s U.S.
entities, including parent, ZQK, as well as QS Wholesale, Inc., QS Retail, Inc., DC Shoes, Inc.
and seven inactive entities.

15.  Additional factual background information regarding the Debtors,
including their business operations, their corporate and capital structure, and the events leading

to these Chapter 11 Cases, is set forth in detail in the First Day Declaration.
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RELIEF REQUESTED

16. By this motion, the Debtors respectfully request the entry of an order
authorizing and approving, but not directing, (i) the Debtors’ assumption of the PSA between the
Debtors and the Plan Sponsor, and (ii) the payment of the Break-Up Fee (as defined herein) and
related Transaction Expenses (as defined herein), as necessary, in accordance with the terms of

the PSA.

OVERVIEW OF AGREEMENTS
A The PSA

17. By this motion, the Debtors seek authority to assume the PSA, including
the term sheets incorporated therein by reference (the “PSA”), attached hereto as Exhibit A.

18.  The PSA is the product of extensive, arm’s-length negotiations between
the Debtors and the Plan Sponsor. Pursuant to the PSA, the Plan Sponsor has committed to
facilitating the Debtors’ path to confirmation of a value maximizing plan, and provided
necessary capital commitments, including (i) funding the Debtors’ DIP Term Facility, and (ii)
backstopping the DIP Rights Offering and the Euro Notes Offering (the “Backstop
Commitment™) pursuant to the terms of a forthcoming Backstop Commitment Agreement, which
shall substantially reflect the terms and conditions set forth in the Backstop Term Sheet (the

“Backstop Term Sheet”) attached to the PSA as Exhibit C thereto.

19.  Accordingly, the PSA compliments the Debtors’ goals of accomplishing a
value maximizing balance-sheet restructuring, and provides a much needed capital commitment
through which the Debtors may maximize the value of the estates for the benefit of all creditors

and other parties in interest.
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20.

The following is a summary of the key terms of the PSA:

Commitments
Regarding
Restructuring
Transactions

Mutual Obligations:

Each of the Parties covenants and agrees (a) to negotiate definitive
documentation in good faith, and to execute and otherwise support such
documentation, (b) to support consummation of the proposed
restructuring transaction as set forth in the PSA, (c) not to impede the
proposed restructuring transaction, and (d) not to object to the DIP
Agreement.

Obligations of the Plan Sponsor:

The Plan Sponsor covenants and agrees to vote in favor of the Plan, not
to change or withdraw such favorable vote, not to vote to reject the Plan,
and not to object to or oppose the Plan.

Debtors’ Obligations:

Debtors covenant and agree to (a) cooperate with the Plan Sponsor, (b)
provide the Plan Sponsor and its counsel with draft pleadings, (c)
operate their business and dispose of assets in the ordinary course, (d)
object to certain relief which may be sought by third parties, including
the appointment of a trustee or examiner and the modification or
termination of the Debtors’ exclusivity period, (e) notify the Plan
Sponsor of potential breaches under the PSA or related documents.

See PSA, §§ 3.01(c), (d).

Fees Related to
Restructuring
Transactions

The Debtors shall pay, when due and payable, all reasonable and
documented outstanding expenses (the “Transaction Expenses”)
incurred by the Plan Sponsor and its financial and legal advisors,
whether incurred pre- or post-petition.

If the Debtors consummate any transaction other than as contemplated
by the PSA within a year following the termination of the PSA, the
Debtors shall pay the Plan Sponsor a $20 million cash breakup fee (the
“Break-Up Fee”), which shall be entitled to administrative expense
priority status and shall be paid from the proceeds of any such
transaction at the closing of such transaction. Any payment of a

Capitalized terms used in this paragraph shall have the meaning ascribed to them in the PSA. The summary

contained herein is subject in its entirety to the terms and provisions in the PSA or other documents referenced
therein, and in the event of any inconsistency between this summary and the terms and provisions in the PSA,
the terms and provisions in the PSA shall control.
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Termination Fee (as defined in the DIP Agreement) shall be credited on
a dollar-for-dollar basis towards the Break-Up Fee.

See PSA, §§ 3.01(a), 3.02.

Termination Events

Plan Sponsor Termination Events:

Plan Sponsor may terminate if: (a) milestone events do not occur by
required dates, (b) a Termination Date as defined in the DIP Agreement
occurs, (c) the Euro Noteholders exercise rights and remedies under the
Euro Notes Indenture, (d) the Boardriders Waiver terminates, (e) the
Debtors breach the PSA, (f) the Debtors file a motion, pleading, or
related document inconsistent with the PSA, (g) DIP financing other
than the financing provided by the DIP Lender is approved by the court,
(h) definitive documents cease to be in full force and effect, (i) ruling or
order is issued enjoining the consummation of the restructuring
transaction, (j) the court appoints an examiner or a trustee or converting
the cases to chapter 7 cases, (k) the court enters an order terminating the
Debtors’ exclusivity period, and (I) Debtors exercise their fiduciary out.

Debtor Termination Events:

Debtor may terminate upon: (a) material breach of the PSA by the Plan
Sponsor, (b) issuance of any ruling or order that would have a material

adverse impact on the consummation of the proposed restructuring; or

(c) if Debtors determine that proceeding with the transaction would be

inconsistent with the continued exercise of their fiduciary duties.

Mutual Termination:

The Debtors and Plan Sponsor may terminate the PSA, and the
obligations thereunder, by mutual, written agreement. The PSA shall
terminate automatically without any further required action or notice on,
as applicable, the Plan Effective Date.

See PSA, 8§ 5.01, 5.02, 5.04.

Milestones

The Debtors shall:

-- commence their chapter 11 cases not later than September 9, 2015
(such commencement date, the “’Petition Date”);

-- (A) file a motion on the Petition Date seeking assumption of the PSA,
including the Expense Reimbursement and the Breakup Fee, (B) file a
motion on within 30 days of the Petition Date seeking approval of the
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backstop agreement as contemplated by the Backstop Term Sheet, and
(C) obtain an order approving the assumption of the PSA, including the
Plan Sponsor Protections, within 30 days of the Petition Date;

-- obtain the Boardriders Waiver (as defined in the DIP Agreement);

-- obtain entry of an order approving on (A) an interim basis the DIP
Facility within 2 business days of the Petition Date and (B) a final basis
the DIP Facility within 30 days of the Petition Date;

-- file the Agreed Restructuring Plan, the Disclosure Statement, the Plan
Solicitation Materials, and the motion to approve the Disclosure
Statement, on or before 30 days following the Petition Date;

-- obtain entry of an orders approving the Disclosure Statement and the
Backstop Agreement within 75 days of the Petition Date;

-- obtain entry of the Confirmation Order, in form and substance
acceptable to the Plan Sponsor, with all exhibits, appendices, Plan
Supplement documents, and any related documents within 115 days of
the Petition Date;

-- cause the Plan Effective Date to occur within 120 days of the Petition
Date.

See PSA, §§ 3.02(b).

B. Overview of the Backstop Commitment

21.  The Debtors and the Plan Sponsor have negotiated key terms of the
proposed Backstop Commitment, which are reflected in the Backstop Term Sheet attached to the
PSA. The parties continue to negotiate a final form of Backstop Commitment Agreement, and
are not seeking any relief with respect to the Backstop Commitment at this time. The Debtors
will submit a separate motion seeking this Court’s approval of the Backstop Commitment

Agreement in the near term.

10
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APPLICABLE AUTHORITY
A. Assumption of the PSA is Authorized by Section 365(a) of the Bankruptcy Code.

22.  The Debtors’ assumption of the PSA is an exercise of sound business
judgment and the Debtors respectfully submit that this Court should authorize such assumption.
Bankruptcy Code section 365(a) provides, in relevant part, that a debtor, “subject to the court’s
approval, may assume or reject any executory contract or unexpired lease of the debtor.” 11

U.S.C. § 365(a); Univ. Med. Ctr. v. Sullivan (In re Univ. Med. Ctr.), 973 F.2d 1065, 1075 (3d

Cir. 1992). The decision to assume an executory contract or unexpired lease is a matter within

the “business judgment” of the debtor. See In re Market Square Inn, Inc., 978 F.2d 116, 121 (3d

Cir. 1992) (the “resolution of [the] issue of assumption or rejection will be a matter of business

judgment by the bankruptcy court”); Nat’l Labor Relations Bd. v. Bildisco & Bildisco (In re

Bildisco), 682 F.2d 72, 79 (3d Cir. 1982), aff’d, 465 U.S. 573 (1984); see also In re Trans World

Airlines, Inc., 261 B.R. 103, 120-21 (Bankr. D. Del. 2001).

23.  Assumption of an executory contract is appropriate where such

assumption would benefit a debtor’s estate. See In re Rickel Home Citrs., Inc., 209 F.3d 291, 298

(3d Cir. 2000) (“Section 365 enables the [debtor] to maximize the value of the debtor’s estate by
assuming executory contracts and unexpired leases that benefit the estate and rejecting those that

do not.”); Burtch v. Masiz (In re Vaso Active Pharms., Inc.), 500 B.R. 384, 397-98 (Bankr. D.

Del. 2013) (same); Show Grp. v. Bechtel Jacobs Co. (Inre IT Grp., Inc.), 350 B.R. 166, 177

(Bankr. D. Del. 2006) (same).
24.  When applying the “business judgment” standard in connection with a
decision under Bankruptcy Code section 365, courts show great deference to a debtor’s business

decisions. See e.q., In re Armstrong World Indus., Inc., 348 B.R. 136, 162 (Bankr. D. Del. 2006)

(“Courts have uniformly deferred to the business judgment of the debtor to determine whether

11
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the rejection of an executory contract or unexpired lease by the debtor is appropriate under

section 365(a).”); Wheeling-Pittsburgh Steel Corp. v. W. Penn Power Co. (In re Wheeling-

Pittsburg Steel Corp.), 72 B.R. 845, 849 (Bankr. W.D. Penn. 1987) (“Ordinarily, courts accord

the debtor’s business judgment a great amount of deference since the decision to assume or reject
an executory contract is an administrative not a judicial matter.”). Application of the business
judgment standard requires a court to approve a debtor’s business decision unless the decision is

the product of bad faith, whim or caprice. See Lubrizol Enters., Inc. v. Richmond Metal

Finishers, Inc., 756 F.2d 1043, 1047 (4th Cir. 1985); see also In re Caribbean Petroleum Corp.,

444 B.R. 263, 268 (Bankr. D. Del. 2010).

25.  The Debtors’ decision to assume the PSA is an exercise of their sound
business judgment. The terms of the PSA are the result of extensive, arm’s-length negotiations
between the Debtors and the Plan Sponsor. Further, assumption of the PSA will ensure the
continued support of the Debtors’ key stakeholders throughout the ongoing restructuring process.
Without the support of the Plan Sponsor, the Debtors undoubtedly would face a more
complicated and expensive restructuring process, as well as an extended stay in bankruptcy,
which would cause further harm to the Debtors’ business. In addition, the Debtors’ foreign
operations would be exposed to potential creditor recovery actions in overseas jurisdictions,
further reducing the value of the Debtors’ assets to the detriment of creditors. Thus, the terms of
the restructuring set forth in the PSA and the commitments of the parties thereto provide the
Debtors with the best opportunity to maximize the value of the their estates.

26. In addition, as noted above, the terms of the PSA provide that nothing in
the PSA shall prevent the Debtors from taking any action that it is obligated to take (or failing to

take any action that it is obligated to fail to take) in the performance of any fiduciary duty or as

12
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otherwise required by applicable law. See PSA, § 3.01(a). Thus, there is no risk that the
Debtors’ assumption of the PSA will adversely affect the Debtors’ abilities or obligations to
fulfill their fiduciary duties to maximize the value of their estates.

27.  Similar relief has been granted by bankruptcy courts in this district.

See, e.qg., In re Wet Seal, Inc., Case No. 15-10081 (CSS) (Bankr. D. Del. Feb. 5, 2015); Inre

Exide Tech., Case No. 13-11482 (KJC) (Bankr. D. Del. Feb. 4, 2015); In re Dendreon Corp.,

Case No. 14-12515 (PJW) (Bankr. D. Del. Dec. 23, 2014); In re Tuscany Int’| Holdings (U.S.A.)

Ltd., Case No. 14-10193 (KG) (Bankr. D. Del. Mar. 21, 2014); In re Rural/Metro Corp., Case

No. 13-11952 (KJC) (Bankr. D. Del. Sept. 5, 2013); In re William Lyons Homes, Case No. 11-
14019 (CSS) (Bankr. D. Del. Dec. 29, 2011).

28.  Accordingly, the Debtors submit that the assumption of the PSA is within
their sound business judgment.

B. Payment of the Break-Up Fee and Transaction Expenses Is Authorized by Section
363(b) of the Bankruptcy Code.

29.  The Debtors also seek the Court’s approval to pay the Break-Up Fee and
Transaction Expenses in connection with the PSA pursuant to Bankruptcy Code section 363,
which authorizes a debtor to “use, sell, or lease, other than in the ordinary course of business,
property of the estate.” 11 U.S.C. § 363(b)(1). A court can authorize a debtor to use property of
the estate pursuant to Bankruptcy Code section 363(b)(1) when such use is an exercise of the
debtor’s sound business judgment and when the use of property is proposed in good faith. In re

Del. & Hudson Ry. Co., 124 B.R. 169, 176 (D. Del. 1991). If a valid business justification exists,

the law vests a debtor’s decision to use property out of the ordinary course of business with the
strong presumption that the debtor’s decision was made “on an informed basis, in good faith and

in the honest belief that the action taken was in the best interests of the company.” Official

13
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Comm. of Subordinated Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147

B.R. 650, 656 (S.D.N.Y. 1992).

30.  The Debtors believe that the provisions of the PSA providing for the
Break-Up Fee and reimbursement of the Transaction Expenses are fair and reasonable. The
ongoing commitments of the Plan Sponsor under the PSA have been, and will be, of direct
benefit to the Debtors, their estates and the success of these Chapter 11 Cases. The Plan Sponsor
has been integrally involved in the negotiations and formulation of the restructuring, and absent
their support of (and their obligation to continue to support) the restructuring, the Debtors’
ability to achieve a successful sale or reorganization would be severely jeopardized. Therefore,
the Debtors submit that payment of the Break-Up Fee and Transaction Expenses is an exercise of
their sound business judgment.

C. The Break-Up Fee and Transaction Expenses Are Reasonable And Appropriate

31.  The Debtors further submit that Break-Up Fee and the Transaction
Expenses payable to the Plan Sponsor under the PSA are reasonable and appropriate in light of
the benefit that the Debtors and their estates would receive from consummation of the Plan.
These fees and expenses represent an actual and necessary cost and expense of preserving the
estates under section 503 of the Bankruptcy Code and should be allowed and paid as an
administrative expense in the Chapter 11 Cases.

32.  The Break-Up Fee and Transaction Expenses are an integral part of the
transactions contemplated by the PSA, without which the Plan Sponsor would not have entered
into the PSA. They are designed to compensate the Plan Sponsor for the efforts and resources
expended and yet to be extended and, in the case of the Break-Up Fee, for the opportunities
foregone and opportunities lost in the event the Debtors determine not to proceed with the Plan.
Among other things, the Plan Sponsor is making a multi-million debtor-in-possession term loan

14
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that it might not otherwise make and, pursuant to the PSA, is reserving multi-millions in cash to
be contributed under the Plan which, absent the PSA, could be deployed elsewhere.

33. Here, as in In re Genco Shipping & Trading Ltd., 509 B.R. 455 (Bankr.

S.D.N.Y. 2014), “[t]he termination fee . . . is simply one component of a much larger negotiated
transaction . . . that creates tremendous value for the estate. Considered in this light, it is clearly

satisfies the business judgment test.” Id. at 465. In Genco Shipping, the debtors had sought the

assumption of a restructuring support agreement contemplating a restructuring under which over
$1 billion in debt would be converted to equity. One component of the restructuring support
agreement was a $26.5 million termination fee. The bankruptcy court authorized the assumption
of the restructuring support agreement and approved the $26.5 million termination fee. Id. at
469. In particular, the bankruptcy court found that the amount of the termination fee would not
“unduly hamper the Debtors’ efforts to maximize the value for the estate given the fiduciary out,
or that it is unreasonable when compared to the overall transaction . .. .” 1d. at 465.

34.  The same is true here. Interms of value, the PSA transaction includes the
following key elements: (a) the Plan Sponsor is required to satisfy the DIP financing, which is
estimated to be at least $150 million on exit, not including administrative expenses which are
budgeted at approximately $30 million per the Debtors’ budget; (b) the Plan Sponsor holds 73%
of the U.S. Secured Notes, a sufficiently large stake to cause the class of U.S. Secured Notes to
convert $280 million of debt into equity and (c) by reinstating the Debtors’ obligations to
guaranty the Euro Notes, the Agreed Plan would effectively include the reinstatement of
approximately $250 million of the structurally senior Euro Notes and other world-wide debt.
Accordingly, the $20 million Break-Up Fee plus reimbursement of the Plan Sponsor’s expenses

is less than the traditional Delaware convention of 3% when analyzed against these elements of

15
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value. In the event that the Debtors determine that they need to terminate the PSA in the
exercise of their fiduciary duties, the PSA expressly permits them to do so. The value a party
wishing to propose an alternative transaction would have to provide to even match the Plan
Sponsor easily dwarfs the amount of the Break-Up Fee, “making it highly unlikely that the fee
would chill any other financial options.” Id. at 467. Finally, any payment of a termination fee
under the applicable DIP documentation shall be credited dollar-for-dollar against the payment
of the Break-Up Fee under the PSA, ensuring that the Plan Sponsor will be fairly compensated
for its efforts, and the Debtors will pay only a single fee if they terminate the PSA and related
deal documentation in order to comply with their fiduciary obligations.

35. Under Calpine Corp. v. O’Brien Environmental Energy, Inc., 181 F.3d

527, 535 (3d Cir. 1999), of course, for a break-up fee to be approved there must be a
demonstration that the break-up fee not only was agreed to in the exercise of the debtors’
reasonable business judgment but that it also is actually necessary to preserve the value of the
estate. Here, the Break-Up Fee is actually necessary to preserve the value of the Debtors’ estates.
Without it, the Plan Sponsor would not have agreed to be sponsor the proposed Plan, and without
a plan sponsor and a clear path forward in these Chapter 11 Cases, the risk of erosion of the
value of the estates is significant.

36.  Similar relief has been granted by bankruptcy courts in this district. Inre

Wet Seal, Inc., Case No. 15-10081 (CSS) (Bankr. D. Del. Feb. 5, 2015); In re AbitibiBowater

Inc., Case No. 09-11296 (KJC) (Bankr. D. Del. June 22, 2010); In re NextMedia Grp., Inc., Case

16
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No. 09-14463 (PJW) (Bankr. D. Del. Jan. 22, 2010); In re Spansion Inc., Case No. 09-10690

(KJC) (Bankr. D. Del. Jan. 7, 2010).°

D. Assumption of the PSA and Payment of the Break-Up Fees and Transaction
Expenses are also Supported by Section 105(a) of the Bankruptcy Code.

37.  Section 105(a) provides a bankruptcy court with broad powers in the
administration of a case under the Bankruptcy Code, providing, in relevant part, that “[t]he court
may issue any order, process, or judgment that is necessary or appropriate to carry out the
provisions of [the Bankruptcy Code].” 11 U.S.C. § 105(a). Provided that a bankruptcy court does
not employ its equitable powers to achieve a result not contemplated by the Bankruptcy Code,

the exercise of its section 105 power is proper. Nw. Bank Worthington v. Ahlers, 485 U.S. 197,

206 (1988) (“[W]hatever equitable powers remain in the bankruptcy courts must and can only be

exercised within the confines of the Bankruptcy Code.”); U.S. v. Pepperman, 976 F.2d 123, 131

(3d Cir. 1992). Pursuant to Bankruptcy Code section 105(a), a court may fashion an order or

decree that helps preserve or protect the value of a debtor’s assets. Momentum Mfg. Corp. v.

Emp. Creditors Comm. (In re Momentum Mfg. Corp.), 25 F.3d 1132, 1136 (2d Cir. 1994) (“It is

well settled that bankruptcy courts are courts of equity, empowered to invoke equitable
principles to achieve fairness and justice in the reorganization process [where] . . . [s]ection
105(a) of the Code provides that ‘[t]he court may issue any order, process, or judgment that is

necessary or appropriate to carry out the provisions of this title.””); Patrick v. Dell Fin. Servs. (In

re Patrick), 344 B.R. 56, 58 (Bankr. M.D. Penn. 2005) (“There is no doubt that § 105(a) is a
‘powerful [and] versatile tool’ designed to empower bankruptcy courts to fashion orders in

furtherance of the Bankruptcy Code.” (alterations in original) (citations omitted)).

®  Because of the voluminous nature of the orders cited herein, they are not attached to the Motion. Copies of

these orders, however, are available on request.
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38.  Asdescribed in detail herein, the support of the Plan Sponsor will be
integral to a successful and expedient restructuring. The Debtors submit that it is well within the
Court’s broad authority to grant the relief requested herein as the provisions of the Bankruptcy
Code support the Debtors’ business judgment in these matters.

E. The Court Is Not Being Asked To Pre-Approve A Plan

39.  This Court is not being asked to pre-approve the terms of the Plan itself.
At this point, the Court is only being asked to evaluate whether assumption of the PSA pursuant
to section 365 of the Bankruptcy Code is a valid exercise of the Debtors’ business judgment.
Assumption of the PSA by no means assures that the Plan will be confirmed. See Genco

Shipping, 509 B.R. at 468 (citing Residential Capital, 2013 Bankr. LEXIS 2601, at *8). That

issue will be addressed at the confirmation hearing in a distinct inquiry which examines whether
the Plan satisfies the applicable standards under the Bankruptcy Code, at which parties in interest
may object to the Plan on any number of grounds. 1d. Without assumption of the PSA, the Plan
Sponsor will terminate the PSA and there will be no plan for the Court to consider or parties to
object to at all.

WAIVER OF STAY UNDER BANKRUPTCY RULE 6004(h)

40.  The Debtors also request that the Court waive the stay imposed by
Bankruptcy Rule 6004(h), which provides that “[a]n order authorizing the use, sale, or lease of
property other than cash collateral is stayed until the expiration of 14 days after entry of the
order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). As described above, the
relief that the Debtors seek in this Motion is necessary for the Debtors to operate without
interruption and to preserve value for their estates. Accordingly, the Debtors respectfully request
that the Court waive the fourteen day stay imposed by Bankruptcy Rule 6004(h), as the exigent

nature of the relief sought herein justifies immediate relief.

18
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NOTICE

41. Notice of this Motion shall be given to (a) the Office of the United States
Trustee for the District of Delaware; (b) counsel to the agent for the Debtors’ postpetition
secured loan facilities; (c) counsel to the agent for the Debtors’ prepetition revolving loan
facility; (d) the agent for the Debtors’ prepetition senior secured notes; (e) the agent for the
Debtors’ prepetition senior unsecured notes; (f) the parties listed in the consolidated list of thirty
(30) largest unsecured creditors filed by the Debtors in these Chapter 11 Cases; and (g) any such
other party entitled to notice pursuant to Local Bankruptcy Rule 9013-1(m). The Debtors submit
that no other or further notice need be provided.

NO PRIOR REQUEST
42.  No previous request for the relief sought herein has been made to this

Court or any other court.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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CONCLUSION

WHEREFORE, the Debtors respectfully request that the Court enter an order,
substantially in the form annexed hereto, granting the relief sought herein and such other and
granting such other and further relief as may be just and proper.

Dated: Wilmington, Delaware
September 9, 2015

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP

Is/ Van C. Durrer, Il

Van C. Durrer, 11 (1.D. No. 3827)

Annie Z. Li (pro hac vice admission pending)
300 South Grand Avenue, Suite 3400

Los Angeles, California 90071

Telephone: (213) 687-5000

Fax: (213) 687-5600

-and -

John K. Lyons (pro hac vice admission pending)
Jessica S. Kumar (pro hac vice admission pending)
155 N. Wacker Dr.

Chicago, Illinois 60606

Telephone: (312) 407-0700

Fax: (312) 407-0411

Proposed Counsel for Debtors and Debtors in Possession
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EXECUTION VERSION

PLAN SPONSOR AGREEMENT

This PLAN SPONSOR AGREEMENT (this “Agreement™) is made and entered into as of
September 8, 2015, by and among (i) Quiksilver Inc., on behalf of the Quiksilver Entities* and
(i) certain funds managed by affiliates of Oaktree Capital Management, L.P., which funds are
signatory hereto (the ”Plan Sponsor”). Each of the Quiksilver Entities and the Plan Sponsor shall
be referred to as a “Party” and, collectively, as the “Parties.”

Capitalized terms used but not otherwise defined herein shall have the meaning ascribed
to such terms in the Plan Sponsor Term Sheet attached hereto as Exhibit A, the DIP Agreement
attached hereto as Exhibit B, or the Backstop Term Sheet attached hereto as Exhibit C, which
term sheets and all annexes thereto are expressly incorporated by reference herein and made a
part of this Agreement as if fully set forth herein (as such term sheets, including all exhibits and
annexes thereto, may be amended or modified in accordance with Section 6 hereof, collectively
the ”Term Sheets”).

RECITALS

WHEREAS, the Parties have engaged in arm’s length good faith discussions regarding a
restructuring of the Debtors’ capital structure on the terms set forth in the Plan Sponsor Term
Sheet attached hereto as Exhibit A (the “Restructuring”), including the Debtors’ indebtedness
and obligations under: (i) that certain Amended and Restated Credit Agreement, dated as of May
24, 2013 as further amended, modified, waived, or supplemented through the date hereof (as
amended, the “ABL Credit Facility”), by and among certain of the Debtors as borrowers or
guarantors, Bank of America, N.A. as administrative agent (the “ABL Agent”), and the various
lenders from time to time party thereto; (ii) that certain Indenture, dated as of July 16, 2013,
providing for the issuance of 7.875% Senior Secured Notes due 2018 (as further amended,
modified, waived, or supplemented through the date hereof, the “Secured Notes Indenture,” such
notes issued under such Secured Notes Indenture, the “Secured Notes,” and such holders of such
Secured Notes, the “Secured Noteholders™), by and among certain of the Debtors as issuers or
guarantors and Wells Fargo Bank, N.A. as trustee and collateral agent for the Secured Notes
Indenture (the “Secured Notes Agent”); (iii) that certain Indenture, dated as of July 16, 2013,
providing for the issuance of 10.00% Senior Notes due 2020 (as further amended, modified,
waived, or supplemented through the date hereof, the “Unsecured Notes Indenture,” such notes
issued under such Unsecured Notes Indenture, the “Unsecured Notes,” and such holders of such
Unsecured Notes, the “Unsecured Noteholders™), by and among certain of the Debtors as issuers
or guarantors and Wells Fargo Bank, N.A. as trustee; and (iv) that certain Indenture, dated as of
December 10, 2010, providing for the issuance of 8.875% Senior Notes due 2017 (as further
amended, modified, waived, or supplemented through the date hereof, the "Euro Notes
Indenture,” such notes issued under such Euro Notes Indenture, the “Euro Notes,” and such

! The “Debtors” are Quiksilver, Inc. (“Quiksilver Parent”), and each of its domestic direct and indirect

subsidiaries, including QS Wholesale, Inc., QS Optics, Inc., Quiksilver Wetsuits, Inc., Mt. Waimea, Inc., Quiksilver
Entertainment, Inc., DC Shoes, Inc., DC Direct, Inc., Fidra, Inc., Hawk Designs, Inc., QS Retail, Inc. For the
avoidance of doubt, all direct and indirect foreign subsidiaries of Quiksilver Parent (collectively, the “Non-Debtor
Foreign Subsidiaries™) shall not be debtors in the Chapter 11 Cases. The Debtors and the Non-Debtor Foreign
Subsidiaries shall be referred to herein collectively as the “Quiksilver Entities.”
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holders of such Euro Notes, the “Euro Noteholders™), by and among Boardriders, S.A. as issuer,
certain of the Quiksilver Entities as guarantors, Deutsche Trustee Company Limited as trustee,
Deutsche Bank Luxembourg S.A. as register and transfer agent, and Deutsche Bank AG, London
Branch as principal paying agent and common depository.

WHEREAS, each Party desires that the Restructuring be implemented through a joint
chapter 11 plan of reorganization for the Debtors on the terms and conditions set forth in the Plan
Sponsor Term Sheet attached hereto as Exhibit A (the “Plan Sponsor Term Sheet”), consistent
with this Agreement (the “Agreed Restructuring Plan™), and in form and substance acceptable to
the Plan Sponsor;

WHEREAS, to effectuate the Restructuring, the Debtors propose to commence voluntary
reorganization cases (collectively, the “Chapter 11 Cases”) under chapter 11 of title 11 of the
United States Code (the “Bankruptcy Code™) in the United States Bankruptcy Court for the
District of Delaware (the “Bankruptcy Court™);

WHEREAS, to ensure an orderly confirmation process in connection with the Chapter
11 Cases, the Debtors are prepared to perform their obligations hereunder subject to the terms
and conditions of this Agreement, including, among other things, to file the Agreed
Restructuring Plan and the disclosure statement describing the Agreed Restructuring Plan (as
may be amended from time to time, the ”Disclosure Statement”), and to use commercially
reasonable efforts to have the Disclosure Statement approved and the Agreed Restructuring Plan
confirmed by the Bankruptcy Court;

WHEREAS, the Plan Sponsor has agreed to provide a debtor-in-possession financing
facility (the “DIP Facility”) pursuant to the terms set forth in the credit agreement attached
hereto as Exhibit B (the “DIP Agreement”);

WHEREAS, subject to the terms and conditions contained in the backstop term sheet
attached hereto as Exhibit C (the “Backstop Term Sheet”), the Plan Sponsor has committed to
backstop the Exit Rights Offering and the Euro Notes Rights Offering (each as defined in the
Backstop Term Sheet);

WHEREAS, subject to the execution of definitive documentation and appropriate
approvals by the Bankruptcy Court, the following sets forth the agreement among the Parties
concerning their respective obligations; and

WHEREAS, each Party has reviewed or has had the opportunity to review the Agreed
Plan and the Term Sheets, and each Party has agreed to the terms of the Restructuring on the
terms set forth therein.

NOW, THEREFORE, in consideration of the covenants and agreements contained
herein, and for other valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, each Party, intending to be legally bound hereby, agrees as follows:
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AGREEMENT

Section 1. Agreement Effective Date; Conditions to Effectiveness.

This Agreement shall become effective and binding upon each of the Parties immediately
following the execution by each of the Quiksilver Entities and the Plan Sponsor (the “Effective
Date”). Upon the Effective Date, this Agreement shall be deemed effective, and thereafter the
terms and conditions therein may only be amended, modified, waived, or otherwise
supplemented as set forth in Section 6 herein.

Section 2. Agreed Restructuring Plan and Term Sheets.

The Term Sheets are expressly incorporated herein and are made part of this Agreement.
The general terms and conditions of the Restructuring are set forth in the Term Sheets; provided,
however, the Term Sheets are supplemented by the terms and conditions of this Agreement. In
the event of any inconsistencies between the terms of this Agreement and the Term Sheets, the
conflicting term of this Agreement shall control and govern.

Section 3. Commitments Regarding the Restructuring Transactions.

3.01. Agreement to Support. Subject to the terms and conditions hereof and for so long
as this Agreement has not been terminated in accordance with the terms hereof, each of the
Parties, as applicable, agrees to comply with the following covenants:

@ Consummation of the Transaction.

Q) Each of the Parties hereby covenants and agrees to support
consummation of the Restructuring, including the solicitation, confirmation, and
consummation of the Agreed Restructuring Plan pursuant to the terms set forth in
this Agreement and the Term Sheets;

(i) Except as otherwise expressly permitted by this Agreement, each
of the Parties hereby covenants and agrees not to, directly or indirectly, in its
capacity as a Party or otherwise, in any material respect, (A) object to, delay,
impede, or take any other action to interfere with the Restructuring, (B) propose,
file, support, seek, solicit, encourage, or vote (or to cause any of the foregoing to
occur) for any restructuring, chapter 11 plan, proposal, offer, dissolution, winding
up, liquidation, reorganization, merger, consolidation, business combination, joint
venture, partnership, or sale of assets (including an asset sale under section 363 of
the Bankruptcy Code) for any of the Debtors other than the Agreed Restructuring
Plan, or (C) take any other action that is inconsistent with or that would delay or
obstruct the proposal, solicitation, confirmation, or consummation of the Agreed
Restructuring Plan;

(iti)) ~ The Plan Sponsor hereby covenants and agrees to, so long as its
vote has been properly solicited pursuant to sections 1125 and 1126 of the
Bankruptcy Code, including its receipt of a Bankruptcy Court-approved
Disclosure Statement, (A) vote or cause to be voted all principal amount of the
outstanding obligations under the Secured Notes Indenture that it holds, controls,
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or has the ability to control to accept (the “Secured Notes Claims”), the Agreed
Restructuring Plan by delivering its duly executed and timely completed ballot or
ballots accepting the Agreed Restructuring Plan following commencement of the
solicitation of acceptances of the Agreed Restructuring Plan in accordance with
sections 1125 and 1126 of the Bankruptcy Code, and (A) not change or withdraw
such vote (or cause or direct such vote to be changed or withdrawn); provided,
however, that such vote shall be immediately revoked and deemed void ab initio
upon termination of this Agreement pursuant to the terms hereof;

(iv)  The Plan Sponsor hereby covenants and agrees not to object to, or
vote or cause to be voted any of its Secured Notes Claims or other claims under
its control to reject, the Agreed Restructuring Plan, or otherwise commence any
proceeding to oppose the Agreed Restructuring Plan, the Disclosure Statement, or
any other pleadings or reorganization documents filed by any of the Debtors in
connection with the Agreed Restructuring Plan; and

(V) Each of the Parties hereby covenants and agrees to not object, on
any grounds, to the terms, conditions, nature, or amounts set forth in the DIP
Agreement, except to the extent that such terms, conditions, nature, or amounts
are not acceptable in form or substance to the Plan Sponsor;

provided, however, that except as otherwise expressly set forth in this Agreement, the
foregoing provisions of this Section 3.01(a) will not: (i) prohibit instruction to the
Secured Notes Agent to take or not to take any action relating to the maintenance,
protection, and preservation of the collateral under the Secured Notes Indenture;
(ii) prohibit the Plan Sponsor from objecting to any motion or pleading filed with the
Bankruptcy Court seeking approval to use DIP Facility funds in a manner inconsistent
with the DIP Agreement; (iii) limit the rights of the Parties under the Secured Notes
Indenture and/or applicable law to appear and participate as a party in interest in any
matter to be adjudicated in any case under the Bankruptcy Code (or otherwise)
concerning the Debtors, so long as such appearance and the positions advocated in
connection therewith are not inconsistent with this Agreement or the terms of the
proposed Restructuring, and do not hinder, delay, or prevent consummation of the
proposed Restructuring; or (iv) prohibit the Plan Sponsor from appearing in proceedings
for the purpose of contesting whether any matter or fact is or results in a breach of, or is
inconsistent with, this Agreement; provided, however, that the Debtors hereby reserve
their rights to oppose such relief; provided further that except as expressly provided
herein, this Agreement and all communications and negotiations among the Parties with
respect hereto or any of the transactions contemplated hereunder are without waiver or
prejudice to the Parties’ rights and remedies and the Parties hereby reserve all claims,
defenses and positions that they may have with respect to each other; provided further
that nothing in this Agreement shall be deemed to limit or restrict any action by any Party
to enforce any right, remedy, condition, consent, or approval requirement under the
Definitive Documents (as defined below).

Notwithstanding the foregoing, nothing in this Agreement shall prevent any of the
Debtors from taking any action that it is obligated to take (or failing to take any action
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that it is obligated to fail to take) in the performance of any fiduciary duty or as otherwise
required by applicable law that such Debtor owes to any other person or entity under
applicable law; provided, that it is agreed that any such action that results in a
Termination Event (as defined below) shall be subject to the provisions set forth in
Section 5 hereto. Each of the Debtors represent to the Plan Sponsor that as of the
Effective Date, based on the facts and circumstances actually known by the Debtors as of
the Effective Date, the Debtors’ entry into this Agreement is consistent with each of the
Debtors’ fiduciary duties.

(b) Definitive Documents. Each Party hereby covenants and agrees to:
(1) negotiate in good faith each of the documents implementing, achieving and relating to the
Restructuring, including without limitation, all definitive documents necessary for the Agreed
Restructuring Plan, including, without limitation, (A) all first-day motions, applications, and
proposed orders, including those relating to paying general unsecured claims, paying utility
providers, paying critical vendors, continuing customer programs, paying employee wages,
paying insurance providers, and maintaining the Debtors’ existing cash management system,
(B) the Agreed Restructuring Plan, (C) the Disclosure Statement, ballots, and other solicitation
materials in respect of the Agreed Restructuring Plan (collectively, the ”Plan Solicitation
Materials”) and the related proposed order approving the Plan Solicitation Materials
(the ”Disclosure Statement Order™), (D) the motion(s) to approve the Disclosure Statement and
seeking confirmation of the Agreed Restructuring Plan, (E) the proposed order confirming the
Agreed Restructuring Plan (the ”Confirmation Order”), which must be in form and substance
acceptable to the Plan Sponsor in its sole discretion (F) the motion to approve the DIP Facility
and contemplated orders approving the DIP Facility, (G) the motions and orders regarding the
Plan Sponsor protections and the backup agreement contemplated in Section 3.02(b)(i), (H) any
document or agreement referenced in the Term Sheets; and (I) the plan supplement (the “Plan
Supplement,” and Subsections (A) through (I), collectively, the ”Definitive Documents™); and
(ii) execute (to the extent such Party is a party thereto) and otherwise support the Definitive
Documents. The Definitive Documents shall contain terms and conditions consistent in all
respects with the Term Sheets, and shall only contain terms and conditions acceptable to the Plan
Sponsor.

(© Fees. Subject to the provisions of any order of the Bankruptcy Court
approving this Agreement, the Debtors shall pay, when due and payable, all reasonable and
documented outstanding prepetition and postpetition fees and expenses incurred by the Plan
Sponsor and its advisors, including, without limitation, the fees and expenses incurred by
Kirkland & Ellis LLP as counsel to the Plan Sponsor and Houlihan Lokey Capital, Inc. as
financial advisor to the Plan Sponsor. If this Agreement is terminated in accordance with its
terms, any unpaid fees and expenses shall be paid in full within 3 business days of such
termination. The fees and expenses owed under this section shall be entitled to administrative
expense priority status.

(d) Superior Proposal; Breakup Fee. The parties acknowledge that the Plan
Sponsor would not have agreed to enter into this Agreement, the DIP Agreement and the
Definitive Documents, but for the provisions of this Section 3.01(d) of this Agreement. From the
Petition Date until the entry of an order approving the Disclosure Statement describing the
Agreed Plan, the Debtors and their respective representatives shall have the right to solicit any
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offer, proposal or inquiry relating to, or any third party indication of interest in, any transaction
as an alternative to the Agreed Plan. In the event that, during such period, the Quiksilver Parent
receives a proposal that, in the good faith determination of the board of directors of Quiksilver
Parent is a Superior Proposal (as defined below), and, the board of directors of Quiksilver Parent
determines in good faith, after consultation with outside legal counsel, that failure to accept the
Superior Proposal would be inconsistent with the fiduciary obligations of the board of directors
under applicable law, the Debtors shall have the right to terminate the Plan Sponsor Agreement.
A “Superior Proposal” means a bona fide written proposal that is more favorable, from a
financial point of view, to the Debtors’ stakeholders than the transactions contemplated by the
Agreed Plan, and is reasonably likely to be consummated on a timely basis, taking into account
all legal, financial, regulatory, and other aspects of the proposal (including break-up fees and
conditions to consummation). In the event Debtors consummate any transaction other than as
contemplated by the Restructuring and the Agreed Restructuring Plan (including, without
limitation, a Superior Proposal, an alternative restructuring of the Debtors’ capital structure,
whether pursuant to a chapter 7 or chapter 11 case, through an out-of-court restructuring, or
otherwise, or a sale of a material portion of the Debtors’ assets or equity interests, whether by
sale, merger, consolidation, reorganization, or otherwise) within a year following the termination
of this Agreement, the Debtors shall pay the Plan Sponsor a $20 million cash breakup fee (the
“Breakup Fee”), which shall be entitled to administrative expense priority status and required to
be paid from the proceeds of any such transaction at the closing of such transaction; provided,
that any payment of a Termination Fee (as defined in the DIP Agreement) shall be credited on a
dollar-for-dollar basis towards the Breakup Fee. The obligation of the Debtors shall survive any
termination of this Agreement other than a termination of this Agreement under Section 5.02(a)
of this Agreement.

3.02. Obligations of the Quiksilver Entities.

@ Each of the Quiksilver Entities hereby covenants and agrees, subject to
entry into appropriate confidentiality agreements with the Debtors, to permit and facilitate any
and all due diligence necessary to consummate the Restructuring, including, but not limited to:
(i) cooperating fully with the Plan Sponsor and its officers, directors, employees, and advisors, in
furnishing information, as and when requested, including with respect to the Debtors’ financial
affairs, finances, financial condition, and business operations; (ii) authorizing the Plan Sponsor
to meet and/or have discussions with any of its officers, directors, employees, and advisors from
time to time as reasonably requested by the Plan Sponsor to discuss any matters regarding the
Debtors’ financial affairs, finances, financial condition, business and operations; and
(iii) directing and authorizing all such persons and entities to fully disclose to the Plan Sponsor
all information requested by the Plan Sponsor regarding the foregoing;

(b) Each of the Debtors hereby covenants and agrees to:

0] commence their chapter 11 cases not later than September 9, 2015
(such commencement date, the ”’Petition Date”);

(i) (A) file a motion on the Petition Date seeking assumption of this
Agreement, including the expense reimbursement provisions contained in Section
3.01(c) and the Breakup Fee (collectively, the ”Plan Sponsor Protections”),
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(B) file a motion on within 30 days of the Petition Date seeking approval of the
backstop agreement (the ”Backstop Agreement”) as contemplated by the
Backstop Term Sheet, and (C) obtain an order approving the assumption of this
Agreement, including the Plan Sponsor Protections, within 30 days of the Petition
Date, in each case in form and substance acceptable to the Plan Sponsor in its sole
discretion;

(iii)  obtain the Boardriders Waiver (as defined in the DIP Agreement)
in form and substance acceptable to the Plan Sponsor in its sole discretion;

(iv)  obtain entry of orders, in each case in form and substance
acceptable to the Plan Sponsor in its sole discretion, approving on (A) an interim
basis the DIP Facility within 2 business days of the Petition Date, and (B) a final
basis the DIP Facility within 30 days of the Petition Date;

(v)  file the Agreed Restructuring Plan, the Disclosure Statement, the
Plan Solicitation Materials, and the motion to approve the Disclosure Statement,
in each case in form and substance acceptable to the Plan Sponsor in its sole
discretion, on or before 30 days following the Petition Date;

(vi)  obtain entry of orders, in form and substance acceptable to the Plan
Sponsor in its sole discretion, approving the Disclosure Statement and the
Backstop Agreement within 75 days of the Petition Date;

(vii) obtain entry of the Confirmation Order, in form and substance
acceptable to the Plan Sponsor in its sole discretion, with all exhibits, appendices,
Plan Supplement documents, and any related documents within 115 days of the
Petition Date; and

(viii) cause the effective date of the Agreed Restructuring Plan
(the ”Plan Effective Date”) to occur within 120 days of the Petition Date;

(© Each of the Debtors hereby covenants and agrees to distribute draft copies
of all motions, applications, proposed orders, pleadings, and other related documents that the
Debtors intend to file with the Bankruptcy Court to the Plan Sponsor and counsel to the Plan
Sponsor, Kirkland & Ellis LLP, at least 3 days prior to the date when the Debtors intend to file
such document; provided, however, that with respect to any such document that is or relates to a
Definitive Document, such document shall be provided at least 5 days prior to the date when the
Debtors intend to file such Definitive Document or document related thereto, and prior to any
such filing shall consult in good faith with the Plan Sponsor, Kirkland & Ellis LLP and Houlihan
Lokey Capital, Inc. regarding the form and substance of any such proposed filing; and provided,
further, however, that in the event of exigent circumstances, each of the Debtors will use its best
efforts to distribute such draft copies at the earliest practicable time;

(d) Each of the Quiksilver Entities hereby covenants and agrees to (A) operate
its business in the ordinary course, including, but not limited to, maintaining its accounting
methods, using commercially reasonable efforts to preserve its assets and business relationships,
continuing its billing and collection procedures, using commercially reasonable efforts to retain
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key employees, and maintaining its business records in accordance with its past practices and
(B) not sell, transfer, or otherwise dispose of any material portion of its assets, other than
inventory sales in the ordinary course of business and other than as permitted in the DIP
Agreement;

(e Each of the Debtors hereby covenants and agrees to timely file a formal
objection to any motion filed with the Bankruptcy Court by a third party seeking the entry of an
order (A) directing the appointment of a trustee or an examiner with the authority to operate the
Debtors’ businesses pursuant to section 1104 of the Bankruptcy Code, (B) converting the
Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code, or (C) dismissing the
Chapter 11 Cases; provided that, for the avoidance of doubt, nothing in this Agreement shall
prohibit or restrict the right of the Plan Sponsor to seek an order for the appointment of an
examiner for limited purposes, as provided herein; provided further, that the Debtors hereby
reserve their rights to oppose such relief;

()] Each of the Debtors hereby covenants and agrees to timely file a formal
objection to any motion filed with the Bankruptcy Court by a third party seeking the entry of an
order modifying or terminating the Debtors’ exclusive right to file and/or solicit acceptances of a
chapter 11 plan; provided that nothing in this Agreement shall prohibit or restrict the rights of the
Plan Sponsor to seek to have the Agreed Restructuring Plan confirmed,;

(9) Each of the Debtors hereby covenants and agrees to, if the Debtors know
or should know of a breach by such Debtor with regard to any of the obligations, representations,
warranties, or covenants set forth in this Agreement, to furnish prompt written notice (and in any
event within 3 business days of such actual knowledge) to the Plan Sponsor and its counsel,
Kirkland & Ellis LLP; and

(h) Each of the Quiksilver Entities hereby covenants and agrees to not enter
into a new employment agreement or amend, restate, or otherwise change the compensation for
any member of management prior to the consummation of the Restructuring without the prior
written consent of the Plan Sponsor; provided further, that each of the Quiksilver Entities hereby
covenants and agrees not to reject executory contracts without the Plan Sponsor’s consent.

Section 4. Representations and Warranties.

4.01. Representations of the Quiksilver Entities. Notwithstanding any other provision
herein or any subsequent termination of this Agreement, the Quiksilver Entities hereby
irrevocably acknowledge, confirm, and agree that as of the date hereof:

@ that entering into this Agreement and the consummation of the
transactions contemplated hereby (including the receipt by the Plan Sponsor of all or
substantially all of the equity in the reorganized Parent) will not, with regard to any material
contract or license to which any Quiksilver Entities is a party to, or by which any of their
respective assets and properties are bound, (i) conflict with or result in a violation or breach
thereof, (ii) constitute (with or without notice or lapse of time or both) a default thereunder,
(iii) require any Quiksilver Entities to obtain consent, approval, or action of any person, or make
a filing with or give notice to any person as a result or under the terms thereof, (iv) result in or
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give to any person any right of termination, cancellation, acceleration, or modification with
respect thereto, (v) result in or give to any person any additional rights or entitlement to
increased, additional, accelerated, or guaranteed payments thereunder other than with respect to
the subject matter of the Boardriders Waiver, or (vi) result in the creation or imposition of any
lien upon the Quiksilver Entities or any of its subsidiaries or any of their respective assets and
properties thereunder.

4.02. Mutual Representations and Warranties. Each of the Parties, severally and not
jointly, represents, warrants, and covenants to each other Party, as of the date of this Agreement,
as follows (each of which is a continuing representation, warranty, and covenant):

@) It is validly existing and in good standing under the laws of the state of its
organization, and this Agreement is a legal, valid, and binding obligation of such Party,
enforceable against it in accordance with its terms, except as enforcement may be limited by
applicable laws;

(b) Except as expressly provided in this Agreement, it has all requisite direct
or indirect power and authority to enter into this Agreement and to carry out the Restructuring
contemplated by, and perform its respective obligations under, this Agreement;

(© The execution and delivery of this Agreement and the performance of its
obligations hereunder have been duly authorized by all necessary action on its part and no
consent, approval or action of, filing with or notice to any governmental or regulatory authority
is required in connection with the execution, delivery and performance of this Agreement; and

(d) It has been represented by legal counsel of its choosing in connection with
this Agreement and the transactions contemplated by this Agreement, has had the opportunity to
review this Agreement with its legal counsel and has not relied on any statements made by any
other Party or its legal counsel as to the meaning of any term or condition contained herein or in
deciding whether to enter into this Agreement or the transactions contemplated hereof.

4.03. Representations of the Plan Sponsor. Subject to Section 3.01(d) hereof, the Plan
Sponsor represents and warrants that, as of the Effective Date:

@ it is the sole beneficial owner of the face amount of the Secured Notes
Claims, or is the nominee, investment manager, advisor for the beneficial holders or otherwise
has the ability to vote or cause to be voted the Secured Notes Claims; and

(b) has the direct or indirect authority to act on behalf of, cause to be voted or
vote and consent to matters concerning the Secured Notes Claims and to dispose of, exchange,
assign and transfer such rights with respect to the Secured Notes Claims.

Section 5. Termination Events.

5.01. Plan Sponsor Termination Events. This Agreement shall be automatically
terminated as to all Parties upon the occurrence and continuation of any of the following events
(each, a ”Plan Sponsor Termination Event”), unless the Plan Sponsor waives such Plan Sponsor




Case 15-11880 Doc 25-1 Filed 09/09/15 Page 11 of 162

Termination Event in writing within 3 business days of the Plan Sponsor’s actual knowledge of
the occurrence of such Plan Sponsor Termination Event:

@) Plan Sponsor Termination Events:

Q) any of the events listed in Section 3.02(b) do not occur by the date
required by Section 3.02(b);

(i) aTermination Date (as defined in the DIP Agreement) occurs;

(iii)  the exercise of any rights or remedies by the Euro Noteholders, the
trustee (or other agent) under the Euro Notes Indenture, or such parties’ agents or
representatives under the Euro Notes Indenture (excluding the appearance,
participation or filing of motions, objections or other pleadings by any such
parties or their respective agents or representatives in the Bankruptcy Court in the
Chapter 11 Cases);

(iv) any event or occurrence that has the effect of causing the
Boardriders Waiver to cease to be in full force and effect other than in accordance
with the terms of the Boardriders Waiver;

(V) the breach in any respect by the Quiksilver Entities of (or failure to
satisfy) any of the obligations, representations, warranties, or covenants set forth
in this Agreement (excluding those set forth in Section 3.02(b) hereof) and failure
to cure such breach within 5 business days of the Debtors receiving written notice
in accordance with Section 8.10 hereof from the Plan Sponsor of such breach;

(vi)  the Debtors file any motion, pleading, or related document with the
Bankruptcy Court in a manner that is inconsistent in any respect with this
Agreement or Term Sheets, and such motion, pleading, or related document has
not been withdrawn after 3 business days of the Debtors receiving written notice
in accordance with Section 8.10 hereof from the Plan Sponsor that such motion,
pleading, or related document violates this Section 5.01(a)(iii);

(vii) the Bankruptcy Court enters an order approving debtor-in-
possession financing or exit financing (unless described in the DIP Agreement or
otherwise agreed to by the Plan Sponsor);

(viii) any of the Definitive Documents or any order entered by the
Bankruptcy Court related thereto shall have been modified, abrogated, terminated,
or otherwise are not in full force and effect, in each case without the consent of
the Plan Sponsor;

(ix)  the issuance by any governmental authority, including any
regulatory authority or court of competent jurisdiction, of any ruling or order
enjoining the consummation of the Restructuring in a way that cannot be
reasonably remedied by the Debtors in a manner that is satisfactory to the Plan
Sponsor;

10
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x) the Bankruptcy Court enters an order (i) directing the appointment
of an examiner with expanded powers to operate the Debtors’ businesses pursuant
to section 1104 of the Bankruptcy Code or a trustee in any of the Chapter 11
Cases, (ii) converting any of the Chapter 11 Cases to cases under chapter 7 of the
Bankruptcy Code, or (iii) dismissing any of the Chapter 11 Cases;

(xi)  the Bankruptcy Court enters an order terminating the Debtors’
exclusive right to file a chapter 11 plan pursuant to section 1121 of the
Bankruptcy Code; and

(xii)  the Debtors exercise their “fiduciary out” as a debtor-in-possession
as provided for in Section 3.01 of this Agreement, including, without limitation,
by filing a motion or other document in the Bankruptcy Court seeking approval of
a Superior Proposal.

(b) Plan Sponsor Termination Event Resulting in Automatic Termination.
Notwithstanding anything to the contrary herein, if the Restructuring, as contemplated pursuant
to this Agreement, does not occur within 120 days of the Petition Date, the Plan Sponsor may
terminate its obligations under this Agreement after providing written notice to the Debtors in
accordance with Section 8.10 hereof.

(© No Violation of Automatic Stay. The Plan Sponsor is authorized to take
any steps necessary to effectuate the termination of this Agreement, as applicable, including
sending any applicable notices to the Quiksilver Entities, notwithstanding section 362 of the
Bankruptcy Code or any other applicable law, which provides that no cure period contained in
this Agreement or the DIP Agreement shall be extended pursuant to sections 108 or 365 of the
Bankruptcy Code, or any other applicable law, without the prior written consent of the Plan
Sponsor.

5.02. Debtor Termination Events. The Debtors may terminate their obligations and
liabilities under this Agreement upon 3 business days’ prior written notice delivered in
accordance with Section 8.10 hereof, upon the occurrence of any of the following events (each,
a ’Parent Termination Event” and together with the Plan Sponsor Termination Events,
the ”Termination Events”): (a) the material breach by the Plan Sponsor of any of its
representations, warranties, or covenants set forth in this Agreement that would have a material
adverse impact on the consummation of the Restructuring (taken as a whole) that remains
uncured for a period of 5 business days after it receives written notice of such breach from the
Debtors; (b) the issuance by any governmental authority, including any regulatory authority or
court of competent jurisdiction, of any final, non-appealable ruling or order that would have a
material adverse impact on the consummation of the Restructuring (taken as a whole); or (c) if
the Debtors determine that proceeding with the transactions contemplated by this Agreement
would be inconsistent with the continued exercise of their fiduciary duties, including, without
limitation, in light of a Superior Proposal.

5.03. Unclean Hands. Notwithstanding any provision in this Agreement to the
contrary, no Party shall terminate this Agreement if such Party is in breach of any provision

11
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hereof; provided, however, that the Debtors may terminate this Agreement under Section 5.02(c)
notwithstanding any existing breach by the Debtors.

5.04. Mutual Termination. The Debtors and Plan Sponsor may terminate this
Agreement, and the obligations hereunder, by mutual, written agreement.

5.05. Effect of Termination. Upon the termination of this Agreement under
Section 5.01(a) or 5.02, (i) except with respect to the continuing obligations relating to the fees
and expenses specified in Section 3.01(c) hereof and the Breakup Fee specified in Section
3.01(d) hereof, this Agreement shall be of no further force and effect and each Party hereto shall
be released from its commitments, undertakings, and agreements under or related to this
Agreement and shall have the rights and remedies that it would have had it not entered into this
Agreement, and shall be entitled to take all actions, whether with respect to the Restructuring or
otherwise, that it would have been entitled to take had it not entered into this Agreement, and
(i) any and all consents tendered by the Plan Sponsor prior to such termination shall be deemed,
for all purposes, to be null and void ab initio, shall not be considered or otherwise used in any
manner by the Parties in connection with the Restructuring and this Agreement or otherwise, and
such consents may be changed or resubmitted regardless of whether the applicable voting
deadline has passed (without the need to seek an order from the Bankruptcy Court or consent
from the Debtors allowing such change or resubmission). Notwithstanding the foregoing, other
than in the case of mutual termination under Section 5.04 hereof, any claim for breach of this
Agreement that accrued prior to the date of a Party’s termination or termination of this
Agreement (as the case may be) and all other rights and remedies of the Parties hereto shall not
be prejudiced as a result of termination.

5.06. Termination Upon Consummation of the Restructuring. This Agreement shall
terminate automatically without any further required action or notice on, as applicable, the Plan
Effective Date.

Section 6. Amendments.

Except as otherwise provided herein, this Agreement, the Agreed Restructuring Plan,
and the Term Sheets, including any annexes thereto, may not be modified, amended, or
supplemented without prior written agreement signed by the Quicksilver Entities and the Plan
Sponsor.

Section 7. No Solicitation.

Notwithstanding anything to the contrary, this Agreement is not and shall not be deemed
to be (a) a solicitation of consents to the Agreed Restructuring Plan, or any other chapter 11
plan, or (b) an offer for the issuance, purchase, sale, exchange, hypothecation, or other transfer
of securities or a solicitation of an offer to purchase or otherwise acquire securities for purposes
of the Securities Act and the Securities Exchange Act of 1934, as amended. The acceptance of
the Plan Sponsor of the Agreed Restructuring Plan, or any other chapter 11 plan, will not be
solicited until the Plan Sponsor has received the Disclosure Statement and related ballot, as
approved by the Bankruptcy Court.

12
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Section 8. Miscellaneous.

8.01. Further Assurances. Subject to the other terms of this Agreement, the Parties
agree to execute and deliver such other instruments and perform such acts, in addition to the
matters herein specified, as may be reasonably appropriate or necessary, from time to time, to
effectuate the Restructuring in a manner materially consistent with the terms set forth in the
Restructuring Documents and Term Sheets, as applicable.

8.02. Complete Agreement. This Agreement, exhibits and the annexes hereto represent
the entire agreement between the Parties with respect to the subject matter hereof and supersede
all prior agreements, oral or written, between the Parties with respect thereto. No claim of
waiver, modification, consent, or acquiescence with respect to any provision of this Agreement
shall be made against any Party, except on the basis of a written instrument executed by or on
behalf of such Party.

8.03. Parties. This Agreement shall be binding upon, and inure to the benefit of, the
Parties. No rights or obligations of any Party under this Agreement may be assigned or
transferred to any other person or entity. Nothing in this Agreement, express or implied, shall
give to any person or entity, other than the Parties, any benefit or any legal or equitable right,
remedy, or claim under this Agreement.

8.04. Headings. The headings of all Sections of this Agreement are inserted solely for
the convenience of reference and are not a part of and are not intended to govern, limit, or aid in
the construction or interpretation of any term or provision hereof.

8.05. Governing Law; Submission to Jurisdiction; Selection of Forum; Waiver of Trial
by Jury. THIS AGREEMENT IS TO BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE LAWS OF THE STATE OF DELAWARE APPLICABLE TO
CONTRACTS MADE AND TO BE PERFORMED IN SUCH STATE, WITHOUT GIVING
EFFECT TO THE CONFLICT OF LAWS PRINCIPLES THEREOF. Each Party hereto agrees
that it shall bring any action or proceeding in respect of any claim arising out of or related to this
Agreement, to the extent possible, in either the United States District Court for the District of
Delaware, any Delaware State court, or following the Petition Date, the Bankruptcy Court
(collectively, the ”Chosen Courts™); provided that following the Petition Date, the Bankruptcy
Court shall be the Chosen Court. Solely in connection with claims arising under this Agreement,
each Party (a) irrevocably submits to the exclusive jurisdiction of the Chosen Courts, (b) waives
any objection to laying venue in any such action or proceeding in the Chosen Courts, and (c)
waives any objection that the Chosen Courts are an inconvenient forum or do not have
jurisdiction over any Party hereto. Each Party hereto irrevocably waives any and all right to trial
by jury in any legal proceeding arising out of or relating to this Agreement or the transactions
contemplated hereunder.

8.06. Execution of Agreement. This Agreement may be executed and delivered (by
facsimile, electronic mail, or otherwise) in any number of counterparts, each of which, when
executed and delivered, shall be deemed an original, and all of which together shall constitute the
same agreement.

13
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8.07. Interpretation. This Agreement is the product of negotiations between the Parties,
and in the enforcement or interpretation hereof, is to be interpreted in a neutral manner, and any
presumption with regard to interpretation for or against any Party by reason of that Party having
drafted or caused to be drafted this Agreement, or any portion hereof, shall not be effective in
regard to the interpretation hereof.

8.08. Successors and Assigns. This Agreement is intended to bind and inure to the
benefit of the Parties and their respective successors, assigns, heirs, executors, administrators,
and representatives, other than a trustee or similar representative appointed in a bankruptcy case.

8.09. Acknowledgements. Notwithstanding anything herein to the contrary, (a) this
Agreement shall not be construed to limit the Debtors or any member of the Debtors’ boards of
director’s exercise (in their sole discretion) of its fiduciary duties to any person, including, but
not limited to, those arising from Quiksilver Parent’s status as a debtor or debtor in possession
under the Bankruptcy Code or under other applicable law, and any such exercise of such
fiduciary duties shall not be deemed to constitute a breach of the terms of this Agreement; and
(b) if the Plan Sponsor is appointed to and serves on an official committee in the Chapter 11
Cases, the terms of this Agreement shall not be construed so as to limit the Plan Sponsor’s
exercise (in its sole discretion) of its fiduciary duties to any person arising from its service on
such committee, and any such exercise of such fiduciary duties shall not be deemed to constitute
a breach of the terms of this Agreement; provided, however, that nothing in this Agreement shall
be construed as requiring the Plan Sponsor to serve on any official committee in the Chapter 11
Cases. Nothing in this Agreement shall limit in any way the right of the Plan Sponsor to
participate in the Chapter 11 Cases; provided that such participation does not violate and is not
inconsistent with the terms of this Agreement, the Agreed Restructuring Plan, and the Term
Sheets.

8.10. Notices. All notices hereunder shall be deemed given if in writing and delivered,
if sent by electronic mail, courier, or registered or certified mail (return receipt requested) to the
following addresses (or at such other addresses as shall be specified by like notice):

€)) if to the Debtors, to:

Quiksilver, Inc.

15202 Graham Street

Huntington Beach, California 92649
Attention: General Counsel

with copies (which shall not constitute notice) to:

Skadden, Arps, Slate, Meagher & Flom LLP
300 South Grand Avenue
Suite 3400
Los Angeles, California 90071
Attention: Brian McCarthy
Van C. Durrer, 11
E-mail addresses: brian.mccarthy@skadden.com

14
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van.durrer@skadden.com

(b) if to the Plan Sponsor, to:

Oaktree Capital Management, L.P.

333 South Grand Avenue 28th Floor

Los Angeles, California 90071

Attention: Thomas Casarella RE: Quiksilver
Email addresses: tcasarella@oaktreecapital.com

with copies (which shall not constitute notice) to:

Kirkland & Ellis LLP
300 North LaSalle Street
Chicago, Illinois, 60654
Attention: Patrick J. Nash, Jr.
Ross M. Kwasteniet
William A. Guerrieri
Christopher J. Greeno
E-mail addresses: patrick.nash@kirkland.com
rkwasteniet@kirkland.com
wguerrieri@kirkland.com
christopher.greeno@kirkland.com

Morris, Nichols, Arsht & Tunnell LLP
1201 North Market Street, 16th Floor
Wilmington, Delaware 19899
Attention: Robert J. Dehney
Andrew R. Remming
Email addresses: RDehney@MNAT.com
ARemming@MNAT.com

Any notice given by hand delivery, electronic mail, mail, or courier shall be effective when
received.

8.11. Access. The Quiksilver Entities will afford the Plan Sponsor and its respective
attorneys, consultants, accountants, and other authorized representatives reasonable access, upon
reasonable notice during normal business hours, to all properties, books, contracts, commitments,
records, management personnel, lenders, and advisors of the Quiksilver Entities.

8.12. Waiver. Except as expressly provided in this Agreement, nothing herein is
intended to, or does, in any manner waive, limit, impair, or restrict any right of the Plan Sponsor
or the ability of the Plan Sponsor to protect and preserve its rights, remedies, and interests,
including, without limitation, its claims against or interests in the Quiksilver Entities, including
under the Secured Notes Indenture and applicable law. If the Restructuring is not consummated,

15
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or if this Agreement is terminated for any reason (other than Section 5.03 hereof), the Plan
Sponsor fully reserves any and all of its rights.

8.13. Several, Not Joint, Obligations. The agreements, representations, and obligations
of the Parties under this Agreement are, in all respects, several and not joint. It is understood and
agreed that the Plan Sponsor may trade in its Secured Notes Claims, or other debt or equity
securities of the Quiksilver Entities, without the consent of the Debtors, subject to applicable
laws, if any, and the Secured Notes Indenture.

8.14. Remedies Cumulative. All rights, powers, and remedies provided under this
Agreement, or otherwise available in respect hereof at law or in equity, shall be cumulative and
not alternative, and the exercise of any such right, power, or remedy by any Party shall not
preclude the simultaneous or later exercise of any other such right, power, or remedy by such
Party.

8.15. No Third-Party Beneficiaries. Unless expressly stated herein, this Agreement
shall be solely for the benefit of the Parties, and no other person or entity shall be a third-party
beneficiary hereof.

8.16. Automatic Stay. The Parties acknowledge that the giving of notice or the
termination by any Party pursuant to this Agreement shall not be a violation of the automatic stay
under section 362 of the Bankruptcy Code.

8.17. Survival of Agreement. The Parties acknowledge and agree that this Agreement
is being executed in connection with negotiations concerning a possible financial restructuring
of the Debtors and in contemplation of possible chapter 11 filings by the Debtors, and (a) the
rights granted in this Agreement are enforceable by each signatory hereto without approval of
the Bankruptcy Court, and (b) the Debtors waive any rights to assert that the exercise of
such rights violate the automatic stay or any other provisions of the Bankruptcy Code.

8.18. Settlement Discussions. This Agreement, the Agreed Restructuring Plan, and
the Term Sheets are part of a proposed settlement of matters that could otherwise be the subject
of litigation among the Parties hereto. Nothing herein shall be deemed an admission of any
kind. Pursuant to Federal Rule of Evidence 408 and any other applicable rules of evidence,
this Agreement and all negotiations relating thereto shall not be admissible into evidence in
any proceeding, other than a proceeding to enforce the terms of this Agreement.

8.19. Consideration. The Parties hereby acknowledge that no consideration, other than
that specifically described in this Agreement, the Agreed Restructuring Plan, and the Term
Sheet, shall be due or paid to any Party for its agreement to vote to accept the Agreed
Restructuring Plan in accordance with the terms and conditions of this Agreement.

Section 9. Disclosure.

Prior to any disclosure, the Quiksilver Entities shall submit to Kirkland & Ellis LLP,
counsel for the Plan Sponsor, all press releases, announcements, and public documents that
constitute the initial disclosure of the existence or terms of this Agreement or any amendment to
the terms of this Agreement. Except as required by law (as determined by outside counsel to the

16
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Quiksilver Entities, and with reasonable prior notice to the Plan Sponsor), the Quiksilver Entities
shall not use the name of the Plan Sponsor in any public manner without prior written consent.

[Signatures on Following Pages]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed and
delivered by their respective duly authorized officers or other agents, solely in their respective
capacity as officers or other agents of the undersigned and not in any other capacity, as of the
date first set forth above.

QUIKSILVER, INC.,

BYM}\

Ts(yCaya
Tlt e: General Counsel and Secretary

QS WHOLESALE, INC.,

A~

y Caya
Tlt Pre dent and Secretary

DC DIRECT, INC.,

e: Li \s_e’y Caya
Title: Pfesident and Secretary

DC SHOES, INC.,

By: j V
Napfe; ALinmdey Caya
Title? President and Secretary

FIDRA, INC

By: I

W Linnéey Caya
Title: President and Secretary

[Signature Pages to Plan Sponsor Agreement)
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HAWK DESIGNS, INC.,

Nd;u.e/ Lm ngey Caﬁa-/ \

Title: dent and Secretary

MT. WAIMEA,. INC,,

By% /\

Nan_{;/iu;rsey\eaya

Title: President and Secretary

Q. S. OPTICS, INC.,

By: ,f'\_,

Namemnnsé} tfaya

Title: President and Secretary

QS RETAIL, INC.,

By %())\—/

Namg//Linnsey Caya
Title;: President and Secretary

QUIKSILVER ENTERTAINMENT, INC.,,

By)/(//\ -

ﬁ Li sey Caya
itle: esident and Secretary

QUIKSILVER WETSUITS, INC,,

Zf y Caya
Pr dent and Secretary

[Signature Pages to Plan Sponsor Agreement)
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SECOND STREET HOLDINGS 9, L.P.

SECOND STREET HOLDINGS 11, L.P.
SECOND STREET HOLDINGS 12, L..P.
SECOND STREET HOLDINGS 13, L.P.
SECOND STREET HOLDINGS 14, L.P.
SECOND STREET HOLDINGS 15, L.P.

By: PF5GP,LLC

Its: General Partner

By:  Oaktree Capital Management, L.P.

Its: Mana‘in‘g-ﬁer

By:

Name: Matthiw C. Wilson

Title: Managing Director and Co-Portfolio Manager
By:

Name: Thomas A. Casarella

Title: Senior Vice President

SIXTH STREET HOLDINGS 1, L.P.
SIXTH STREET HOLDINGS 2, L.P.
SIXTH STREET HOLDINGS 3, L.P.
SIXTH STREET HOLDINGS 4, L.P.
SIXTH STREET HOLDINGS 5, L.P.
SIXTH STREET HOLDINGS 6, L.P.
SIXTH STREET HOLDINGS 7, L.P.

By:  Oaktree Fund GP, LLC
Its: General Partner

By:  Oaktree Fund GP I, L.P.
Its:  Mangging Bber

By: J

Name: Matthkw C. Wilson
Title: Autho¥ized Signatory
By:

Name: Thomas A. Casarella
Title: Authorized Signatory

[Signature Page to Plan Sponsor Agreement]
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OAKTREE PRINCIPAL FUND VI BLOCKER

(CAYMAN), LTD.

By:  Oaktree Capital Management, L.P.

Its: Directo C

By: J

Name: Matthew| C. Wilson

Title: Managing Director and Co-Portfolio Manager
By:

Name: Thomas A. Casarella

Title:  Senior Vice President

OCM PF SUNSET HOLDINGS, LTD.

By:
Its:

By:

Oaktree Capital Management, L.P.

Name:
Title:

By:

Matth*w C. Wilson

Managing Director and Co-Portfolio Manager

Name:
Title:

Thomas A. Casarella
Senior Vice President

[Signature Page to Plan Sponsor Agreement]
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OCM BIG WAVE LLC

By:
Its:

QOaktree Fund GP, LLC
Manager

Oaktree Fund.GP I, L.P.
Managing er

: Matthdyy C. Wilson

Authorized Signatory

: Thomas A. Casarella

Authorized Signatory

OCM FIE, LL.C

By:

Y

Name:

Title:

By:

Matlhe\\; C. Wilson
Authorized Signatory

Name:

Title:

Thomas A. Casarella
Authorized Signatory

[Signature Page to Plan Sponsor Agreement]
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SECOND STREET HOLDINGS 9, L..P.

SECOND STREET HOLDINGS 11, L.P.
SECOND STREET HOLDINGS 12, L.P.
SECOND STREET HOLDINGS 13, L.P.
SECOND STREET HOLDINGS 14, L.P.
SECOND STREET HOLDINGS 15, L.P.

By: PRSGP,LLC
Its: General Partner

By:  Oaktree Capital Management, L.P.
Its: Managing Member

By:

Name: Matthew C. Wilson
Title: Managing Director and Co-Portfolio Manager

O YN

Title: Senior Vice President

SIXTH STREET HOLDINGS 1, L.P.
SIXTH STREET HOLDINGS 2, L.P.
SIXTH STREET HOLDINGS 3, L.P.
SIXTH STREET HOLDINGS 4, L.P.
SIXTH STREET HOLDINGS 5, L.P.
SIXTH STREET HOLDINGS 6, L.P.
SIXTH STREET HOLDINGS 7, L.P.

By:  Oaktree Fund GP, LLC
Its: General Partner

By: Oaktree Fund GP I, L.P.
Its:  Managing Member

By:
Name: Matthew C. Wilson

Title: Authg ed/?atorf: 7

By:
Name: Thomas A. Casarella
Title: Authorized Signatory

[Signature Page to Plan Sponsor Agreement]
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OAKTREE PRINCIPAL FUND VI BLOCKER
(CAYMAN), LTD.

By:  Oaktree Capital Management, L.P.
Its: Director

By:
Name: Matthew C. Wilson

Title: Managi irector and Co-Portfolio Manager
By:

Name: Thomas A. Casarella
Title:  Senior Vice President

OCM PF SUNSET HOLDINGS, LTD.

By:  Oaktree Capital Management, L.P.
Its: Director

By:
Name: Matthew C. Wilson

Title: Managi irector anfo—f’ortfolio Manager
By: /4

Name: Thomas A. Casarella
Title: Senior Vice President

[Signature Page to Plan Sponsor Agreement]
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OCM BIG WAVE LLC

By:  Oaktree Fund GP, LLC
Its: Manager

By:  Oaktree Fund GP I, L.P.
Its:  Managing Member

By:
Name: Matthew C. Wilson
Title:  Authorizegd Signatory

By:
Name: Thomas A. Casarella
Title: Authorized Signatory

OCM FIE, LLC

By:
Name: Matthew C. Wilson

Title: Authorj ignatory
By: % éf—Z

Name: Thomas A. Casarella
Title: Authorized Signatory

[Signature Page to Plan Sponsor Agreement|
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Exhibit A

Plan Sponsor Term Sheet
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QUIKSILVER, INC,, et al.,
PLAN SPONSOR TERM SHEET

SEPTEMBER 8, 2015

THIS TERM SHEET (THIS “TERM SHEET”) DESCRIBES THE MATERIAL TERMS
OF A PROPOSED RESTRUCTURING TRANSACTION (THE “RESTRUCTURING”)
PURSUANT TO WHICH QUIKSILVER, INC. AND CERTAIN OF ITS U.S.
SUBSIDIARIES (COLLECTIVELY, THE “DEBTORS”)' WILL RESTRUCTURE
THEIR CAPITAL STRUCTURE THROUGH A JOINT PLAN OF REORGANIZATION
FILED IN CONNECTION WITH VOLUNTARY CASES (THE “CHAPTER 11 CASES”)
COMMENCED UNDER CHAPTER 11 OF TITLE 11 OF THE UNITED STATES CODE
(THE “BANKRUPTCY CODE”) IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE (THE “BANKRUPTCY COURT?”).

THIS TERM SHEET IS NOT AN OFFER OR A SOLICITATION WITH RESPECT TO
ANY SECURITIES OF THE DEBTORS, NOR IS IT A SOLICITATION OF THE
ACCEPTANCE OR REJECTION OF A CHAPTER 11 PLAN FOR PURPOSES OF
SECTIONS 1125 AND 1126 OF THE BANKRUPTCY CODE. ANY SUCH OFFER OR
SOLICITATION SHALL COMPLY WITH ALL APPLICABLE SECURITIES LAWS
AND/OR PROVISIONS OF THE BANKRUPTCY CODE.

THIS TERM SHEET IS A SETTLEMENT PROPOSAL IN FURTHERANCE OF
SETTLEMENT DISCUSSIONS. THIS TERM SHEET IS NOT A COMMITMENT TO
LEND OR TO AGREE TO THE TERMS OF ANY RESTRUCTURING. THIS TERM
SHEET IS SUBJECT TO DEFINITIVE DOCUMENTATION ACCEPTABLE TO
OAKTREE (AS DEFINED BELOW) IN ITS SOLE DISCRETION. ACCORDINGLY,
THIS TERM SHEET IS PROTECTED BY RULE 408 OF THE FEDERAL RULES OF
EVIDENCE AND ANY OTHER APPLICABLE STATUTES OR DOCTRINES
PROTECTING THE USE OR DISCLOSURE OF CONFIDENTIAL SETTLEMENT
DISCUSSIONS. THIS TERM SHEET IS SUBJECT TO ALL EXISTING
CONFIDENTIALITY AGREEMENTS.

THIS TERM SHEET IS SUBJECT TO ONGOING REVIEW AND APPROVAL BY ALL
PARTIES AND IS NOT BINDING, IS SUBJECT TO MATERIAL CHANGE, AND IS
BEING DISTRIBUTED FOR DISCUSSION PURPOSES ONLY.

The “Debtors” are Quiksilver, Inc. (“Quiksilver Parent”), and each of its domestic direct and indirect
subsidiaries, including QS Wholesale, Inc., QS Optics, Inc., Quiksilver Wetsuits, Inc., Mt. Waimea, Inc.,
Quiksilver Entertainment, Inc., DC Shoes, Inc., DC Direct, Inc., Fidra, Inc., Hawk Designs, Inc., QS Retail, Inc.
For the avoidance of doubt, all direct and indirect foreign subsidiaries of Quiksilver Parent (collectively, the
“Non-Debtor Foreign Subsidiaries”) shall not be debtors in the Chapter 11 Cases. The Debtors and the Non-
Debtor Foreign Subsidiaries shall be referred to herein collectively as the “Quiksilver Entities”.

KE 37610143
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OVERVIEW
Restructuring Prior to the date of commencement of the Chapter 11 Cases (the “Petition
Summary Date”), certain funds managed by affiliates of Oaktree Capital Management,

L.P. (collectively, “Oaktree”) and the Quiksilver Entities shall have
executed the plan sponsor agreement to which this Term Sheet is attached
(the “PSA”) pursuant to which the Debtors will agree to pursue and
implement a restructuring process consistent with this Term Sheet in order to
consummate a chapter 11 plan of reorganization (the “Agreed Plan”).

This Term Sheet outlines the terms of a balance-sheet restructuring of the
Quiksilver Entities (each of the Debtors as reorganized, a “Reorganized
Debtor” and, collectively, the “Reorganized Debtors™).

This Term Sheet does not include a description of all of the terms,
conditions, and other provisions that are to be contained in the Agreed Plan
and the related definitive documentation governing the Restructuring
identified in the PSA, each of which shall be in form and substance
acceptable to Oaktree (the “Definitive Documents”). The Definitive
Documents, all motions, and related orders and the plan solicitation
documents shall satisfy the requirements of the Bankruptcy Code and be
consistent with the PSA and this Term Sheet.

Debt to be Indebtedness that will be treated under the Agreed Plan includes, among
Restructured other things, the following indebtedness and obligations (which amounts are
not binding):*

a. approximately $70.1 million of obligations outstanding under that
certain Amended and Restated Credit Agreement, dated as of May
24, 2013, by and among QS Wholesale, Inc., as borrower, the
guarantors party thereto, Bank of America, N.A., as administrative
agent, and the other lenders party thereto (the “ABL_Facility,” the
“ABL Credit Agreement” and, together with all related agreements
and documents executed by any of the Debtors in connection with
the ABL Credit Agreement, the “ABL_Facility Documents™), and
such obligations thereunder (the “ABL Facility Claims”);

b. approximately $279.0 million of obligations outstanding under that
certain Indenture, dated July 16, 2013, by and among Quiksilver
Parent and QS Wholesale, Inc., as issuers, the guarantors party
thereto, and Wells Fargo Bank, National Association, as trustee and
collateral agent, providing for the issuance of 7.875% Senior
Secured Notes due 2018 (such notes, the “Senior Secured Notes,”
such indenture, the “Secured Notes Indenture,” and, together with
all related agreements and documents executed by any of the

2 Amounts set forth herein are as of July 31, 2015, and are exclusive of accrued interest, other interest, fees and

expenses.
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Debtors in connection with the Secured Notes Indenture, the
“Secured Notes Documents™) and such obligations thereunder, the
“Secured Notes Claims™);

c. approximately $222.8 million of obligations outstanding under that
certain Indenture, dated July 16, 2013, by and among Quiksilver
Parent and QS Wholesale, Inc., as issuers, the guarantors party
thereto, and Wells Fargo Bank, National Association, as trustee,
providing for the issuance of 10.000% Senior Notes due 2020 (such
indenture, the “Unsecured Notes Indenture,” and such obligations
thereunder and under all related agreements and documents executed
by any of the Debtors in connection with the Unsecured Notes
Indenture, the “Unsecured Notes Claims”); and

d. all other non-priority general unsecured claims against the Debtors
(including allowed intercompany claims) that are not Euro Notes
Claims or Unsecured Notes Claims (the “General Unsecured
Claims,” and together with the Euro Notes Claims and Unsecured
Notes Claims, the “Unsecured Claims”).

Treatment of Euro
Notes

There are approximately €200.0 million of obligations outstanding under that
certain Indenture, dated as of December 10, 2010, by and among
Boardriders, S.A., as issuer, the guarantors party thereto, and Deutsche
Trustee Company Limited, as trustee, providing for the issuance of 8.875%
Senior Notes due 2017 (such notes, the “Euro Notes,” such indenture, the
“Euro_Notes Indenture,” and together with all related agreements and
documents executed by any of the Debtors in connection with the Euro Notes
Indenture, the “Euro Notes Documents”), and such obligations thereunder,
the “Euro Notes Guaranty Claims”).

The Euro Notes shall be treated as follows:

a. beneficial holders of the Euro Notes sufficient to confer an
enforceable waiver of the Euro Notes Indenture shall have executed
and delivered to the Debtors waiver and support agreements, in form
and substance acceptable to Oaktree, which waive (i) the event of
default and the acceleration resulting from the Chapter 11 Cases,
(ii) compliance with provisions of the Euro Notes Indenture
regarding “Change of Control” with respect to the Restructuring
under the Agreed Plan, and (iii) waive any default or event of default
that would arise in connection with the DIP Facility (as defined
below);

b. the Debtors shall obtain an order of the Bankruptcy Court providing
for a temporary restraining order, preliminary injunction or other
similar relief that prevents the holders of, or the trustee for, the Euro
Notes from exercising any rights or remedies against the Quiksilver
Entities with respect to any default or event of default triggered by
any bankruptcy filing by the Debtors (a “Boardriders Bankruptcy
Default”) for a period of not less than 180 days, which order shall be
acceptable to Oaktree;

3
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c. the Agreed Plan shall provide that any and all default(s) under the
Euro Notes Documents (including any change of control provisions)
relating to the Chapter 11 Cases or the Restructuring is/are deemed
waived and unenforceable by the holders of, or the trustee for, the
Euro Notes;

d. the applicable Non-Debtor Foreign Subsidiaries shall pay any
principal and interest in respect of the Euro Notes as and when due
during the Chapter 11 Cases and the Euro Notes Non-Debtor Claims
shall be unimpaired by the Chapter 11 Cases; and

e. the Agreed Plan shall provide that the Debtors’ obligations under the
Euro Notes Documents will be reinstated under section 1124 of the
Bankruptcy Code.

In addition, the Debtors shall commence an exchange offer in respect of the
Euro Notes, on terms acceptable to Oaktree in its sole discretion, whereby
the holders who tender into the exchange and agree to extend the maturity
date of their Euro Notes by three years shall receive a paydown equal to up
to 25.0% of the face amount of their Euro Notes (the “Euro Notes Exchange
Offer”). Timely commencement of the Euro Notes Exchange Offer, the
timing, manner, and terms of which shall each be acceptable to Oaktree in its
sole discretion, consistent with a closing of the transaction on the Effective
Date shall be a condition to the Agreed Plan’s effectiveness, but the closing
of the Euro Notes Exchange Offer shall not otherwise be a condition to the
Agreed Plan’s effectiveness.

e The Euro Notes Rights Offering (as defined below) shall fund the
Euro Notes Exchange Offer.

Other Debt Obligations
of Non-Debtor Foreign
Subsidiaries

Other credit obligations of Non-Debtor Foreign Subsidiaries, including,
without limitation, Na Pali S.A.S’s obligations in respect of the EMEA credit
lines, shall be unaffected by the Chapter 11 Cases.

DIP Financing

The Debtors shall seek approval of (a) a revolving debtor-in-possession
postpetition financing agreement (together with related loan, security,
collateral, and other documents, the “DIP_ABL Facility”) in the aggregate
amount of $60.0 million that shall be funded by Bank of America, N.A.,
which will refinance the ABL Facility, and (b) a delayed-draw term loan
debtor-in-possession postpetition financing agreement (together with related
loan, security, collateral, and other documents, the “DIP_Term Facility”
and, together with the DIP ABL Facility, the “DIP Facilities”) in the
aggregate amount of approximately $115.0 million that shall be funded by
Oaktree, in each case to be entered into on the terms set forth in the
applicable DIP credit agreements, forms of which shall be attached as
exhibits to the PSA.

The DIP ABL Facility shall have a senior secured lien on the ABL Priority
Collateral and a lien on the Secured Notes Priority Collateral that is junior to
the liens under the DIP Term Facility but senior and priming to the liens

4
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under the Secured Notes Documents on the Secured Notes Priority
Collateral. The DIP Term Facility shall have a senior secured priming lien
on the Secured Notes Priority Collateral and a lien on the ABL Priority
Collateral that is junior to the liens under the DIP ABL Facility but senior
and priming to the liens under the Secured Notes Documents on the ABL
Priority Collateral.

o “ABL Priority Collateral” means any collateral that secures the
ABL Facility Claims on a first priority basis pursuant to the ABL
Facility Documents.

e “Secured Notes Priority Collateral” means any collateral that
secures the Secured Notes Claims on a first priority basis pursuant to
the Secured Notes Documents.

Exit ABL Facility

On the effective date of the Agreed Plan (the “Effective Date”), the
Reorganized Debtors will enter into a new revolving credit agreement of
$75.0 million to be raised on market terms (the “Exit ABL Facility”), which
new credit agreement and related loan, security, collateral, and other
documents shall be acceptable to Oaktree. Other terms of the Exit ABL
Facility will be set forth in the Definitive Documents, which shall be in form
and substance acceptable to Oaktree.

Exit Term Loan Facility

On the Effective Date, the Reorganized Debtors may enter into a new term
loan credit facility in connection with the Exit Rights Offering (as defined
below) on terms and conditions that are mutually acceptable to the Debtors
and Oaktree (an “Exit Term Loan Facility”). The terms of any Exit Term
Loan Facility will be set forth in the Definitive Documents, which shall be in
form and substance acceptable to Oaktree.

Exit Rights Offering

Each holder of Senior Secured Notes will be given the opportunity to
participate in an up to $122.5 million rights offering in accordance with its
pro rata share of the Senior Secured Notes to purchase a combination of New
Common Stock at a discount to the Offering Value (as defined below) and/or
loans under an Exit Term Loan Facility (if any), in each case to be agreed
upon by the Debtors and Oaktree (the “EXit Rights Offering”). Proceeds of
the Exit Rights Offering will be used first to satisfy any remaining unpaid
balance of the DIP Term Facility outstanding on the Effective Date, second
to fund the Unsecured Creditor Recovery, and third to fund any other
payments required on the Effective Date and general corporate purposes.

The Exit Rights Offering shall be backstopped by Oaktree.

Euro Notes Rights
Offering

Each holder of Senior Secured Notes will be given the opportunity to
participate in an up to €50.0 million rights offering in accordance with its pro
rata share of the Senior Secured Notes to purchase New Common Stock at a
discount to the Offering Value (as defined below) to be agreed upon by the
Debtors and Oaktree (the “Euro Notes Rights Offering” and, together with
the Exit Rights Offering, the “Rights Offerings”). Proceeds of the Euro
Notes Rights Offering will be used to consummate the Euro Notes Exchange
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Offer.

The Euro Notes Rights Offering shall be backstopped by Oaktree.

Oaktree Backstop

Oaktree shall backstop the Unsecured Creditor Recovery (as defined below),
the Exit Rights Offering, and the Euro Notes Rights Offering on the terms
and conditions (including, without limitation, fees and protections) otherwise
set forth in the “Backstop Term Sheet,” which shall be attached as an
exhibit to the PSA (collectively, the “Oaktree Backstop”).

Oaktree Commitments

In order to implement the Agreed Plan, Oaktree has agreed to (a) fund the
DIP Term Facility, (b) contribute the cash that Oaktree is required to provide
to fund the Unsecured Creditor Recovery, and (c) backstop the Exit Rights
Offering and the Euro Notes Rights Offering pursuant to the terms of the
Oaktree Backstop (collectively, the “Oaktree Cash Contribution”).

In exchange for the Oaktree Cash Contribution and the New Common Stock
that Oaktree is to receive under the Agreed Plan on account of its Secured
Notes Claims, Oaktree will receive 100% of the New Common Stock less
(@) any New Common Stock received by non-Oaktree holders of Secured
Notes Claims, and (b) any New Common Stock received by non-Oaktree
holders under the Exit Rights Offering or Euro Rights Offering.

Offering Value

For purposes of allocating the new common stock issued by reorganized
Quiksilver Parent under the Agreed Plan (the “New Common Stock™) in
connection with the Rights Offerings, the implied value of the New Common
Stock shall be acceptable to the Debtors and Oaktree (the “Offering
Value”).

CLASSIFICATION AND TREATMENT OF CLAIMS

DIP ABL Facility
Claims

Treatment. On the Effective Date, each holder of an allowed DIP ABL
Facility Claim shall receive payment in full in cash or, if agreed to by the
lenders under the DIP ABL Facility, the Debtors, and Oaktree, loans under
the Exit ABL Facility in a face amount equal to the amount of such allowed
DIP ABL Facility Claim.

e Cash proceeds of the Exit ABL Facility shall fund cash distributions
on account of allowed DIP ABL Facility Claims.

Voting. Not classified; non-voting.

DIP Term Facility
Claims

Treatment. On the Effective Date, each holder of an allowed DIP Term
Facility Claim shall receive payment in full in cash.

e Cash proceeds of the Exit Rights Offering and the remaining portion
of the Exit ABL Facility after making the distributions in respect of
the DIP ABL Facility Claims shall be used to repay in full the DIP
Term Facility.
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Voting. Not classified; non-voting.

Administrative Claims
Priority Tax Claims
Other Priority Claims

Other Secured Claims

Treatment. Customary treatment provisions for each of these classes in
order to render the holders of such claims unimpaired.

Voting. Not classified or unimpaired, as applicable; non-voting.

Secured Notes Claims

Allowance. The Secured Notes Claims shall be allowed in an aggregate
amount equal to approximately $279.0 million, plus accrued but unpaid
interest and premiums (if any) as of the Petition Date.

Treatment. On the Effective Date, except to the extent that a holder of an
allowed Secured Notes Claim agrees to less favorable treatment, in full and
final satisfaction, settlement, release, and discharge of and in exchange for
each allowed Secured Notes Claim, each holder of an allowed Secured Notes
Claim shall receive their pro rata share of New Common Stock, subject to
dilution on account of the Rights Offerings.

Voting. Impaired. Each holder of a Secured Notes Claim will be entitled to
vote to accept or reject the Agreed Plan.

Euro Notes Guaranty
Claims

Allowance. The Euro Notes Guaranty Claims shall be allowed in an
aggregate amount equal to approximately €200.0 million, plus accrued but
unpaid interest as of the Petition Date.

Treatment. On the Effective Date, except to the extent that a holder of an
allowed Euro Notes Guaranty Claim agrees to less favorable treatment, each
holder of an allowed Euro Notes Claim shave have its claim reinstated and
rendered unimpaired in accordance with section 1124 of the Bankruptcy
Code.

Voting. Unimpaired. Each holder of a Euro Notes Guaranty Claim will be
conclusively deemed to have accepted the Agreed Plan pursuant to section
1126(f) of the Bankruptcy Code. Therefore, each holder of a Euro Notes
Guaranty Claim will not be entitled to vote to accept or reject the Agreed
Plan.

General Unsecured
Claims

Treatment. On the Effective Date or as soon thereafter as reasonably
practicable, except to the extent that a holder of an allowed General
Unsecured Claim agrees to less favorable treatment, in full and final
satisfaction, settlement, release, and discharge of and in exchange for each
allowed General Unsecured Claim, each holder of a General Unsecured
Claim shall receive cash in an amount equal to its pro rata share of the
Unsecured Creditor Recovery.

e The “Unsecured Creditor Recovery” shall be $7.5 million of cash
that is (a) allocated by the Debtors in the Agreed Plan between the
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classes of Unsecured Notes Claims and General Unsecured Claims
based on, among other things, the assets and liabilities of the Debtors
against whom the claimants in the classes of Unsecured Notes
Claims and General Unsecured hold claims, and (b) funded by cash
proceeds from the Exit Rights Offering after making the
distributions in respect of the DIP Term Facility Claims. The
allocation and distribution of the Unsecured Creditor Recovery shall
be in settlement of any intra-unsecured creditor allocation disputes.

Voting. Impaired. Each holder of a General Unsecured Claim will be
entitled to vote to accept or reject the Agreed Plan.

Unsecured Notes Claims

Allowance. Subject to the resolution of any issues arising under section
502(d) of the Bankruptcy Code, the Unsecured Notes Claims shall be
allowed in an aggregate amount equal to approximately $222.8 million, plus
accrued but unpaid interest as of the Petition Date.

Treatment. Each holder of an Unsecured Notes Claim shall receive its pro
rata share of the Unsecured Creditor Recovery.

Voting. Impaired. Each holder of an Unsecured Notes Claim will be
entitled to vote to accept or reject the Agreed Plan.

Intercompany Claims

Treatment. Claims held by one Debtor against another Debtor (each, an
“Intercompany Claim”) may be reinstated as of the Effective Date or, at the
Debtors’ or Reorganized Debtors’ option, and with the consent of Oaktree,
be cancelled, and no distribution shall be made on account of such claims.

Voting. Unimpaired. Each holder of an Intercompany Claim will be
conclusively deemed to have accepted the Agreed Plan pursuant to section
1126(f) of the Bankruptcy Code. Therefore, each holder of an Intercompany
Claim will not be entitled to vote to accept or reject the Agreed Plan.

Intercompany Interests

Treatment. Interests in a Debtor held by another Debtor (each, an
“Intercompany Interest”) may be reinstated as of the Effective Date or, at
the Debtors’ or Reorganized Debtors’ option, and with the consent of
Oaktree, be cancelled, and no distribution shall be made on account of such
interests.

Voting. Unimpaired. Each holder of an Intercompany Interest will be
conclusively deemed to have accepted the Agreed Plan pursuant to section
1126(f) of the Bankruptcy Code. Therefore, each holder of an Intercompany
Interest will not be entitled to vote to accept or reject the Agreed Plan.

Section 510(b) Claims

Treatment. On the Effective Date, allowed claims arising under section
510(b) of the Bankruptcy Code (each, a “510(b) Claim”), if any, shall be
cancelled without any distribution, and such holders of 510(b) Claims will
receive no recovery.

Voting. Impaired. Each holder of a 510(b) Claim will be conclusively
deemed to have rejected the Agreed Plan pursuant to section 1126(g) of the

8
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Bankruptcy Code. Therefore, each holder of a 510(b) Claim will not be
entitled to vote to accept or reject the Agreed Plan.

Existing Equity
Interests

Treatment. On the Effective Date, existing equity interests in, and warrants
to purchase common stock of, Quiksilver Parent (each, an “EXxisting Equity
Interest”) shall be deemed canceled and extinguished, and shall be of no
further force and effect, whether surrendered for cancelation or otherwise,
and there shall be no distribution to holders of Existing Equity Interests on
account of such Existing Equity Interests.

Voting. Impaired. Each holder of an Existing Equity Interest will be
conclusively deemed to have rejected the Joint Plan pursuant to
section 1126(g) of the Bankruptcy Code. Therefore, each holder of an
Existing Equity Interest will not be entitled to vote to accept or reject the
Joint Plan.

OTHER GENERAL PROVISIONS

Management Equity
Incentive Plan

After the Effective Date, the Reorganized Debtors shall implement a
management equity incentive plan on terms approved by Reorganized
Quiksilver Parent’s initial board of directors.

Employment
Agreements, Other
Compensation, &
Benefit Plans

The Definitive Documents shall include, no later than the filing of a
customary plan supplement, details regarding key executive employment
agreements and system-wide benefits plans to the extent different from
existing compensation and benefit plans.

Reorganized Debtors’
Initial Boards of
Directors and Officers

The Agreed Plan shall designate the chief officers and the number of
members of the initial board of directors of the Reorganized Debtors, as
determined by Oaktree. At a minimum, Reorganized Quiksilver Parent’s
initial board of directors shall consist of Reorganized Quiksilver Parent’s
chief executive officer and such other members acceptable to Oaktree.

Cancellation of
Instruments,
Certificates, and
Other Documents

On the Effective Date, except to the extent otherwise provided herein, all
instruments, certificates, and other documents evidencing debt or equity
interests in Quiksilver Parent shall be cancelled, and the obligations of the
Debtors thereunder, or in any way related thereto, shall be discharged.

Issuance of New
Common Stock

The issuance of the New Common Stock under the Agreed Plan will be
exempt from SEC registration under section 1145 of the Bankruptcy Code or
section 4(a)(2) of the Securities Exchange Act of 1934, as applicable. The
New Common Stock shall be deemed fully paid and non-assessable.

Executory Contracts
and Unexpired Leases

The treatment (e.g., assumption, assumption and assignment, and/or
rejection) of all executory contracts and unexpired leases to which the
Debtors are party shall be acceptable to Oaktree.

Corporate Governance

The documentation evidencing the corporate governance for the Reorganized
Debtors, including charters, bylaws, operating agreements, shareholder
agreements, and/or other organizational documents (“Organizational
Documents”), in each case shall be reasonably acceptable to Oaktree.
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Without limiting the foregoing, the Organizational Documents shall be
amended and restated for the Reorganized Debtors in a manner consistent
with section 1123(a)(6) of the Bankruptcy Code.

Avoidance Actions,
Commercial Tort
Claims

Avoidance actions arising under Chapter 5 of the Bankruptcy Code and
commercial tort claims against any and all vendors with which the
Quiksilver Entities will have an ongoing relationship following emergence
from chapter 11 shall vest in the applicable Reorganized Debtor.

Releases, Exculpations,
and Injunctions

The Agreed Plan shall provide for customary release, exculpation, and
injunction provisions, which shall be acceptable to Oaktree.

Tax Issues

The Restructuring shall be structured to preserve favorable tax attributes to
the extent practicable, which structure shall be acceptable to Oaktree.

Fees and Expenses

The Agreed Plan will provide for payment of all accrued and unpaid
professional fees and expenses for the legal and financial advisors of Oaktree
in cash on the Effective Date.

Other Plan Terms

The Agreed Plan shall contain all other customary terms otherwise
reasonably acceptable to Oaktree.

766562.01-LACSR02A - MSW
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Exhibit B

DIP Agreement
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SENIOR SECURED SUPER-PRIORITY DEBTOR-IN-POSSESSIONCREDIT AGREEMENT

Dated as of September | |, 2015

among

QS WHOLESALE, INC.,
as the Borrower,

QUIKSILVER, INC.
as Parent,

The Other Guarantors From Time to Time Party Hereto

OCM FIE, LLC,
as Administrative Agent,

and

The Lenders Party Hereto
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The Loans hereunder have been issued with origingdsue discount for United States federal income
tax purposes (“OID”). The issue price, the amounbf OID, the issue date and the yield to maturity
may be obtained by contacting the Chief Financial @icer of the Borrower at 5600 Argosy, Bldg.
#100, Huntington Beach, CA 92649.

SENIOR SECURED SUPER-PRIORITY DEBTOR-IN-POSSESSIONCREDIT AGREEMENT

This SENIOR SECURED SUPER-PRIORITY DEBTOR-IN-POSSE3N CREDIT
AGREEMENT is entered into as of September | 1528mong QS WHOLESALE, INC., a California
corporation (the “Borrower”); QUIKSILVER, INC., a dlaware corporation (“Parent”); the other
“Guarantors” party hereto; each lender from timditee party hereto (the “Lenders”); and OCM FIE,
LLC, as Administrative Agent.

PRELIMINARY STATEMENTS
On September | |, 2015 (the “Petition Date”), thean Parties (the_“Debtors”) filed a

voluntary petition for relief (collectively, the ‘@es”) under Chapter 11 of the Bankruptcy Code thigh
United States Bankruptcy Court for the DistrictD#laware (the “Bankruptcy Court”).

The Debtors are continuing in the possession af thesets and continuing to operate their
respective businesses and manage their respectperpes as debtors and debtors in possession unde
Sections 1107(a) and 1108 of the Bankruptcy Cotle. Borrower has requested, and the Lenders have
agreed to make available to the Borrower, (a) erdtte of entry of the Interim Order (the “Intei@nder
Date”) or within one Business Day thereafter, glginerm loan in order to provide the Borrower émel
other Debtors with additional working capital at &n additional multi-draw term loan facility imdzr
to fund (i) the continued operation of the Debtdrssinesses as debtors and debtors in possessien un
the Bankruptcy Code, (ii) additional working capitar the Borrower and its subsidiaries (subjecthe
limitations set forth herein) and (iii) certain $geosts and expenses associated with the consionmoét
the transactions contemplated hereby, in each opse, the terms and subject to the conditionscsét f
herein.

To provide security for the repayment of all obtigas of the Loan Parties hereunder and under
the other Loan Documents, each of the Debtorspmil/ide to the Agent (for the benefit of the Secdure
Parties) the following (as more fully describeddiey:

(@) pursuant to Section 364(c)(1) of the BankrugiZogle and the Orders (as defined herein),
as applicable, a DIP Superpriority Claim in the €aand any Successor Cases (without the neee @ fil
proof of claim) for all of the Obligations with ity over any and all administrative expense ctaand
unsecured claims of any entity against the Debtorgheir estates, including, without limitation,yan
claims specified in or ordered pursuant to Sectitdis, 326, 328, 330, 331, 365, 503(a), 503(b), ®07(
507(b) (except as set forth in the Orders), 54&4H(d), 726 (to the extent permitted by law), 1,143
1114 or any other provisions of the Bankruptcy Gadgch shall at all times be senior to the righftshe
Debtors and their estates, and any successor drusteother estate representative, subject only to
Permitted Encumbrances (as defined herein) an@ainee-Out (as defined herein),

(b) pursuant to Section 364(c)(2) of the Bankrugfmde and the Orders, as applicable, an
automatically perfected, valid, enforceable, undable, and first-priority security interest andriien all
Collateral and assets of the Borrower and the dtlan Parties of any kind (including, subject te th
entry of the Final Order, the proceeds of AvoidaAcdons), whether now existing or hereafter acegir
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that is not subject to a valid, perfected, and aeoidable lien in existence on the Petition Dathictv
first-priority liens and security interests shadl perfected without necessity of the executionilorgf of
mortgages, security agreements, pledge agreeméngs)cing statements or other agreements or
documents, subject only to Permitted Encumbrancdglae Carve-Out,

(c) pursuant to Section 364(c)(3) of the Bankrugfode and subject to clause (d) below, an
automatically valid, enforceable, unavoidable aadgzted Lien on the property of the Borrower amel t
other Loan Parties as more fully described herebjest to (i) unavoidable valid and perfected Liéms
existence at the time of the commencement of tlee€gii) unavoidable valid Liens in existencelet t
time of such commencement that are perfected subsedo such commencement as permitted by
Section 546(b) of the Bankruptcy Code (the Lierscdbed in clause (i) above and this clause (8)n
“Existing Liens”), other than with respect to theirfed Liens (as defined herein), (iii) Permitted
Encumbrances permitted to be entered into herelamtk(iv) the Carve-Out, and

(d) pursuant to Section 364(d)(1) of the Bankrug@mde and the Orders, as applicable, be
secured by an automatically perfected, first piyorvalid, enforceable, unavoidable and, seniomiog
Lien on all the property of the Borrower and thhestLoan Parties of any kind that secure obligation
under the Existing Senior Secured Indenture andlLaens that are junior to such Liens, all of which
existing Liens (the “Primed Liens”) shall be primeygl and made subject and subordinate to the pedect
first priority senior Liens to be granted to themidistrative Agent, which senior priming Liens &vbr
of the Administrative Agent shall also prime anghs$ arising after the commencement of the Cases to
provide adequate protection in respect of any Rtimhéens, subject only to Priority Permitted
Encumbrances and the Carve-Out.

NOW, THEREFORE, in consideration of the mutual abods and agreements set forth in this
Agreement, and for good and valuable consideratio®,receipt of which is hereby acknowledged, the
undersigned hereby agree as follows:

ARTICLE |
DEFINITIONS AND ACCOUNTING TERMS

1.1 Defined Terms As used in this Agreement, the following termslshave the meanings set
forth below:

“7.875% Senior Secured Notes” means the 7.875%osemicured notes due 2018 issued by
Parent and guaranteed by certain of its Subsidiguesuant to the Existing Senior Secured Indenture

“Acceptable Chief Restructuring Officer” means 3tep Coulombe of FTI Consulting or a
replacement thereof acceptable to the Requireddrsnd

“Acquisition” means, with respect to any Person) afa Investment in, or a purchase of a
Controlling interest in, the Equity Interests ofyasther Person, (b) a purchase or other acquisitfaal
or substantially all of the assets or propertiesaabther Person or of any business unit of and?leeson,
(c) any merger, amalgamation or consolidation ehsBerson with any other Person or other transactio
or series of transactions resulting in the acduisiof all or substantially all of the assets, dC@ntrolling
interest in the Equity Interests, of any Person(drany acquisition of Store locations of any Bars
(which, for the avoidance of doubt, shall excluelesiehold improvements and Store build-outs) fockwhi
the aggregate consideration payable in connectitinsuch acquisition is $500,000 or more in anygkan
transaction or $1,000,000 or more in the aggredateng the Availability Period, in each case in any
transaction or group of transactions which are pbatcommon plan.
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“Administrative Agent” means OCM FIE, LLC, in itsapacity as administrative agent and
collateral agent under any of the Loan Documentsany successor administrative agent or collateral
agent.

“Administrative Agent’'s Office” means the Adminiative Agent’'s address and, as appropriate,
account as set forth on Schedule 10.2, or such atldress or account as the Administrative Agent ma
from time to time notify the Lead Borrower and ttenders.

“Administrative Questionnaire” means an AdministratQuestionnaire in a form supplied by the
Administrative Agent.

“Affiliate” means, with respect to any Person, giother Person that directly, or indirectly
through one or more intermediaries, Controls o€amtrolled by or is under common Control with the
Person specified, (ii) any other Person directlyimatirectly holding 10% or more of any class of the
Equity Interests of that Person, and (iii) any otRerson 10% or more of any class of whose Equity
Interests is held directly or indirectly by thatr&§n.

“Agent Parties” has the meaning specified in Secli0.2(c).

“Agent” means the Administrative Agent.

“Aggregate Commitments” means, with respect to hegder, the aggregate Commitments of
such Lender, and with respect to all Lenders, ggregate Commitments of all Lenders. The Aggregate
Commitments shall be automatically and permanestyced without further action on a dollar for doll
basis by the aggregate principal amount of Termnkoadvanced under this Agreement from time to
time. Once repaid, Term Loans may not be rebordovs of the Effective Date (and immediately prior
to the making of the Interim Order Date Term Loathg Aggregate Commitments are $115,000,000
(which amount includes, for the avoidance of dou##5,000,000 in aggregate principal amount of
Commitments with respect to Supplemental Term Lahasshall be available to the Borrower only upon
satisfaction of the Supplemental Term Loan Condg)o

“Agreement” means this Senior Secured Super-Pyi@rébtor-in-Possession Credit Agreement.

“Americas/Foreign Consolidated” means, when usethodlify a financial term, test, statement,
or report of the Parent, the application or prepameof such term, test, statement or report (guicable)
based upon the financial condition or operatingltef the Americas/Foreign Subsidiaries, cal@dadr
prepared (as the case may be) as if such entiges avconsolidated group.

“Americas/Foreign Subsidiaries” means, collectiyehe Americas Subsidiaries, each Australian
Subsidiary and each Japanese Subsidiary.

“Americas Subsidiaries” means, collectively, (agfealirect or indirect Domestic Subsidiary of
the Parent; (b) each Canadian Subsidiary; (c) Quésindustria e Comercio de Artigos Esportivos
Ltda., (d) Quiksilver Mexico, S. de R. L. de C.¥) Quiksilver Mexico Service, S. de R. L. de Cahd
() Consultoria en Ventas Gama, S. de R.L. de C.V.

“Anti-Social Force” has the meaning specified irct8m 5.26.

“Applicable Rate” means 12% per annum.
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“Applicable Percentage” means for each Lender peatentage (carried out to the ninth decimal
place) which the sum of its Commitments represehthie Aggregate Commitments at such time. The
initial Applicable Percentage of each Lender isfegth opposite the name of such Lender_on Schedule
1.2 or in the Assignment and Assumption pursuanivhbech such Lender becomes a party hereto, as
applicable.

“Approved Fund” means any Fund that is administenethanaged by (a) a Lender, (b) a Lender
Affiliate of a Lender or (c) an entity or Lenderffifite of an entity that administers or managésader.

“Assignee Group” means two or more Eligible Asgign that are Lender Affiliates of one
another or two or more Approved Funds managed égdime investment advisor.

“Assignment and Assumption” means an assignmentassdmption entered into by a Lender
and an Eligible Assignee (with the consent of aagtypwhose consent is required by Section 10.6(b)),
and accepted by the Administrative Agent, in sulisilly the form of _Exhibit D (Assignment and
Assumption), as applicable, or any other form appddoy the Administrative Agent.

“Attributable Indebtedness” means, on any datejesuitbo the provisions of Section 1.3(a), (a) in
respect of any Capital Lease Obligation of any &ershe capitalized amount thereof that would appea
on a balance sheet of such Person prepared asfoflate in accordance with GAAP, and (b) in respect
of any Synthetic Lease Obligation (other than amapi@l| Lease Obligation), the capitalized amount of
the remaining lease or similar payments under tlevant lease or other applicable agreement or
instrument that would appear on a balance shestdi Person prepared as of such date in accordance
with GAAP if such lease, agreement or instrumenteveecounted for as a capital lease.

“Audited Financial Statements” means the auditeddobdated balance sheet of the Parent and
its Subsidiaries for the Fiscal Year ended Oct@ier2014, and the related Consolidated statemdnts o
income or operations, Shareholders’ Equity and dlsis for such Fiscal Year of the Parent and its
Subsidiaries, including the notes thereto.

“Australian Subsidiary” means any Subsidiary tlebrganized under the laws of Australia or
any province or territory thereof.

“Availability Period” means the period from andcinding the Effective Date through the
Termination Date.

“Avoidance Actions” means any causes of action uctapter 5 of the Bankruptcy Code.

“Bank of America” means Bank of America, N.A., atinaal banking association, its global
branches and Affiliates, and its successors.

“Bank Products” means any services or facilitieoovmied to any Loan Party by the
Administrative Agent, any Lender or any of theirspective Lender Affiliates, excluding Credit
Extensions and Cash Management Services but imguavithout limitation, on account of (a) Swap
Contracts, (b) leasing, and (c) supply chain fimaservices.

“Bankruptcy Code” means the Federal Bankruptcy Reféct of 1978 (11 U.S.C. § 101, et
seq.), as amended.

“Bankruptcy Court” has the meaning set forth in teeitals to this Agreement.

10
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“Basel llI" means:(a) the agreements on capitaluregnents, a leverage ratio and liquidity
standards contained in “Basel IlI: A global regatgtframework for more resilient banks and banking
systems”, “Basel lll: International framework foquidity risk measurement, standards and monitéring

and “Guidance for national authorities operating ttountercyclical capital buffer” published by the
Basel Committee on Banking Supervision in Decen2@410, each as amended, supplemented or restated,
and (b) the rules for global systemically importéainks contained in “Global systemically important
banks: assessment methodology and the additiossldbsorbency requirement — Rules text” published
by the Basel Committee on Banking Supervision irvédober 2011, as amended, supplemented or
restated.

“Big Wave” means OCM Big Wave LLC, a Delaware ligd liability company.

“Boardriders Waiver” means the waiver and suppgreaments executed by certain holders of
the Boardriders Notes.

“Boardriders Notes” means the 8.875% senior unsetmotes due December 15, 2017 issued
pursuant to the Boardriders Notes Indenture.

“Boardriders Notes Indenture” means that certambenturedated December 15, 20Hmong
Boardriders S.A., a company incorporated pursuaihe laws of the Grand Duchy of Luxembourg, as
issuer, the Borrower, as a guarantor thereurldeutsche Trustee Company Limited as trustee (or any
successor trustee thereof) and certain other partie

“Boardriders Notes Trustee” means Deutsche Tru€§teepany Limited (or any successor
trustee).

“Borrower Materials” has the meaning specified ecton 6.2.

“Borrower” has the meaning set forth in the preaaigreto.

“Borrowing” means any borrowing hereunder consgtof Term Loans made to or for the
benefit of the Borrower.

“Borrowing Notice” has the meaning set forth in &@t 2.2(a).

“Budget” means the cash flow forecast attachedtbess Exhibit C, with such adjustments
thereto as are approved in writing by the Requlredders in their sole discretion (including without
limitation the approval, if and when so grantedaokvised Budget proposed pursuant to Sectioe); 1(
provided, that in the event that the Borrower retgi@ Supplemental Term Loan and the Supplemental
Term Loan Conditions have been met, the Budget beatleemed to have been adjusted to incorporate
the borrowing of such Supplemental Term Loan aedufe of proceeds thereof.

“Business Day” means any day other than a Satu&layday or other day on which commercial
banks are authorized to close in New York City.

“Capital Lease Obligations” means, with respecangy Person for any period, the obligations of
such Person to pay rent or other amounts undeteasg of (or other arrangement conveying the tight
use) real or personal property, or a combinati@nebf, which obligations are required to be clasdif
and accounted for as a capital lease on a baldre= sf such Person under GAAP and the amount of
which obligations shall be the capitalized amotetéof determined in accordance with GAAP.

11
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“Carve-Out” means, collectively: (i) all unpaidete required to be paid by the debtors to the
Clerk of the Bankruptcy Court and to the Officetloé United States Trustee under 28 U.S.C. § 1930(a)
plus interest pursuant to 31 U.S.C. § 3717; (liyedsonable and documented fees and expensesedcur
by a trustee under Section 726(b) of the Bankru@togle in an amount not to exceed $50,000; (iitht
extent allowed at any time, all accrued and unpeégonable and documented fees, disbursements, cost
and expenses incurred at any time before or onfitee business day following delivery by the
Administrative Agent or the Required Lenders of arv@-Out Trigger Notice by any professionals or
professional firms retained by the Borrower or @@mmittee, whether allowed by the Bankruptcy Court
prior to or after delivery of a Carve-Out Triggeotite; and (iv) after the first business day foliogv
delivery by the Administrative Agent or the Reqdireenders of the Carve-Out Trigger Notice, to the
extent allowed at any time, all reasonable and owmrued unpaid fees, disbursements, costs, and
expenses incurred by professionals or professionad retained by the Borrower or any Committe@m
aggregate amount not to exceed the Post-Carve-@ger Notice Cap.

“Carve-Out Trigger Notice” means a written noticgdidered by the Administrative Agent or the
Required Lenders (which delivery may be made by al®gtronic method of transmission) to the
Borrower and its counsel, the United States Trusied lead counsel to any Committee, which notice
may be delivered following the occurrence and car@tnce of an Event of Default, and stating that the
Post-Carve-Out Trigger Notice Cap has been invoked.

“Cash Equivalent” means an Investment of any typecified in clauses (a) through (h) in the
definition below of the term “Permitted Investment”

“Cash Management Order” means an order of the Bgméy Court, in form and substance
acceptable to the Required Lenders, (i) approvimd) @uthorizing the Loan Parties to use existindicas
management system, (ii) authorizing and directiagks and financial institutions to honor and preces
checks and transfers, (iii) authorizing continueske uof intercompany transactions, (iv) waiving
requirements of Section 345(b) of the Bankruptcyd€and (v) authorizing the Loan Parties to use
existing bank accounts and existing business forms.

“Cash Management Services” means any cash manageereites or facilities provided to any
Loan Party by the Administrative Agent or any Lende any of their respective Lender Affiliates,
including, without limitation: (a) ACH transactiogngb) controlled disbursement services, treasury,
depository, overdraft, and electronic funds transévices, (c) foreign exchange facilities, (ddit card
processing services, (e) purchase cards and (fit aredebit card products.

“Cases” has the meaning set forth in the recitathis Agreement.

“CERCLA” means the Comprehensive Environmental Raesp, Compensation, and Liability
Act, 42 U.S.C. § 9601 et seq.

“CEC” means (a) a Subsidiary that is a controlleckign corporation under Section 957 of the
Code, (b) a Subsidiary substantially all of whossess consist of Equity Interests in Subsidiaries
described in clause (a) of this definition, or gcpubsidiary treated as disregarded for UnitedeStat
federal income tax purposes that owns more than 66%e voting Equity Interests of a Subsidiary
described in clauses (a) or (b) of this definition.

“C,hampsEIvsées Leasemeans the lease agreement for the Store locat&®D-82 Av. des
Champs-Elysées, 75008 Paris

12
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“Change in Law” means the occurrence, after the dathis Agreement, (or with respect to any
Lender, if later, the date upon which such Persecomes a Lender) of any of the following: (a) the
adoption or taking effect of any law, rule, regidator treaty, (b) any change in any law, ruleutaton
or treaty or in the administration, interpretatiomplementation or application thereof by any
Governmental Authority or (c) the making or issuamuf any request, rule, guideline or directive
(whether or not having the force of law) by any &wmmental Authority, requiring compliance by any
Secured Party (or any lending office of such Setidarty or by such Secured Party’s holding company,
if any); provided that notwithstanding anything &ierto the contrary, (x) the Dodd-Frank Wall Street
Reform and Consumer Protection Act and all requeatss, guidelines or directives thereunder anesls
in connection therewith and (y) all requests, rutpgdelines or directives promulgated by the Bémk
International Settlements, the Basel Committee amkiyg Supervision (or any successor or similar
authority) or the United States or foreign regutat@uthorities, in each case pursuant to Basesihall in
each case be deemed to be a “Change in Law”, fegardf the date enacted, adopted or issued. A
Change in Law shall not include the applicationefiect of any regulations promulgated and any
interpretation or other guidance issued in connaaiith Sections 1471 or 1472 of the Code.

“Change of Control” means an event or series ofhsvby which:

(@) any “person” or “group” (as such terms are use8ections 13(d) and 14(d) of
the Securities Exchange Act of 1934, but excludihgny employee benefit plan of such person or its
subsidiaries, and any person or entity acting $naapacity as trustee, agent or other fiduciary or
administrator of any such plan and (ii) Rhdne CafitP. and its Affiliates) becomes the “beneficial
owner” (as defined in Rules 13d-3 and 13d-5 unHerSecurities Exchange Act of 1934, except that a
person or group shall be deemed to have “benefigimlership” of all securities that such personroug
has the right to acquire, whether such right is@gable immediately or only after the passagamét
(such right, an “option right”)), directly or indictly, of 35% or more of the Equity Interests o tharent
entitled to vote for members of the board of dioestor equivalent governing body of the Parent on a
fully-diluted basis (and taking into account alcBlEquity Interests that such “person” or “group’shhe
right to acquire pursuant to any option right); or

(b) during any period of twelve (12) consecutiventis, a majority of the members
of the board of directors or other equivalent gausy body of the Parent cease to be composed of
individuals (i) who were members of that board quiealent governing body on the first day of such
period, (ii) whose election or nomination to thaiald or equivalent governing body was approved by
individuals referred to in clause (i) above comsititg at the time of such election or nominatioreast a
mayjority of that board or equivalent governing bauy(iii) whose election or nomination to that bdar
other equivalent governing body was approved byviddals referred to in clauses (i) and (ii) above
constituting at the time of such election or nortiora at least a majority of that board or equivalen
governing body; or

(c) any “change in control” as defined in any doemin governing Material
Indebtedness of any Loan Party; or

(d) the Parent fails at any time to own, directlyirdirectly, 100% of the Equity
Interests of each other Loan Party free and cléald.iens (other than (i) the Liens in favor ofya
Agent under the Security Documents, (ii) the DIPLABgent and the DIP ABL Lender under the DIP
ABL Documents to the extent permitted pursuant use (n) of the definition of “Permitted
Encumbrances” and (iii) the Existing Senior SecuNate Liens to the extent permitted pursuant to
clause (p) of the definition of “Permitted Encumtcas”).

“Chief Restructuring Officer” has the meaning setli in Section 4.1(b).
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“Code” means the Internal Revenue Code of 1986, thadegulations promulgated thereunder,
each as amended from time to time.

“Collateral” means any and all “Collateral” as aefd in any applicable Security Document and
all other property of any Loan Party that is ointended under the terms of the Security Documienie
subject to Liens in favor of the Administrative Age(for the benefit of itself and the other Secured
Parties).

“Commitment” means, as to each Lender, its commitnie provide Term Loans under this
Agreement. Each Lender’s Commitment amounts ardoséh on _Schedule 1.2. The Commitment of
each Lender shall be automatically and permaneatlyced without further action on a dollar for doll
basis by the aggregate principal amount of Terrmkaadvanced under this Agreement by such Lender
from time to time. Once repaid, Term Loans maybeteborrowed.

“Committee” means an official committee of unsecuceeditors appointed in the Cases pursuant
to section 1102 of the Bankruptcy Code.

“Committee Investigation Budget” has the meaningegisuch term in Section 7.20(b).

“Commodity Exchange Act” means the Commodity Exde Act (7 U.S.C. 8§ ®t seq.), as
amended from time to time and any successor Law.

“Connection Income Tax” means Other Connection $atteat are imposed or measured by
income (however denominated) or that are franch@ésess or branch profits Taxes.

“Consent” means (a) actual written consent givenabyender from whom such consent is
sought; or (b) the passage of ten (10) Business Brayn receipt of written notice to a Lender fronet
Administrative Agent of a proposed course of actioibe followed by the Administrative Agent without
such Lender’s giving the Administrative Agent weitt notice that such Lender objects to such course o
action.

“Consolidated” means, when used to modify a finahtérm, test, statement, or report of a
Person, the application or preparation of such téest, statement or report (as applicable) baped u
the consolidation, in accordance with GAAP, of tfiveancial condition or operating results of such
Person and its Subsidiaries.

“Contractual Obligation” means, as to any Persow, @ovision of any agreement, instrument or
other undertaking to which such Person is a partyavhich it or any of its property is bound.

“Control” means the possession, directly or indiggcof the power to direct or cause the
direction of the management or policies of a Peratrether through the ability to exercise votingveo,
by contract or otherwise. “Controlling” and “Contes” have meanings correlative thereto.

“Credit Extension” means a Term Loan.

“DDA” means any checking, savings or other depasitount maintained by any of the Loan
Parties. All funds in each DDA shall be conclusyv@resumed to be Collateral or the proceeds of
Collateral and the Secured Parties shall have hotdunquire as to the source of the amounts qrosie
in any DDA.

“Debtors” has the meaning set forth in the recitadeeto.
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“Debtor Relief Laws” means each of (i) the BankaypCode of the United States and (ii) all
other liquidation, conservatorship, bankruptcy,igmesent for the benefit of creditors, moratorium,
rearrangement, receivership, insolvency, reorgénizaor similar debtor relief Laws of the Unitethfes
or other applicable jurisdictions from time to timmeeffect and affecting the rights of creditorsigeally.

“Default” means any event or condition that conséis an Event of Default or that, with the
giving of any notice, the passage of time, or baitild be an Event of Default.

“Default Rate” means an interest rate equal thelidpple Rate plus two percent (2%) per
annum.

“DIP_ABL Agent” means Bank of America, in its caftgcas administrative agent and collateral
agent under the DIP ABL Facility or any successimiaistrative agent or collateral agent.

“DIP_ABL Claims” means those Obligations pursuantie DIP ABL Facility.

“DIP_ABL Documents” means the “Loan Documents” afired in the DIP ABL Facility.

“DIP_ABL Facility” means that certain Second Ameddand Restated Senior Secured Super-
Priority Debtor-in-Possession Credit Agreement byl @among Parent, QS Wholesale, Inc., as lead
borrower, the other “Borrowers” party thereto, teuiarantors” party thereto, the DIP ABL Lenders and
the DIP ABL Agent.

“DIP ABL Lenders” means the lenders under the DBLAacility.

“DIP_ABL Liens” means those Liens granted to thd?DABL Agent pursuant to the DIP ABL
Facility to secure the DIP ABL Claims.

“DIP_ABL Priority Collateral” has the meaning givén “Revolving Credit Priority Collateral” in
the Intercreditor Agreement.

“DIP_ABL Termination Date” has the meaning giventie term “Termination Date” in the DIP
ABL Facility.

“DIP Superpriority Claim” means the allowed sup@pty administrative expense claim granted
to the Secured Parties in each of the Cases an8uarpessor Cases pursuant to Section 364(c)(heof t
Bankruptcy Code for all of the Obligations with quity over any and all administrative expense cfaim
and unsecured claims against the Debtors or th&tes in any of these Cases and any Success, Case
at any time existing or arising, of any kind oruratwhatsoever, including administrative expengele
kinds specified in or ordered pursuant to Sectibds, 326, 328, 330, 331, 365, 503(a), 503(b), 507(a
507(b) (except as set forth in the Orders), 54&4H(d), 726 (to the extent permitted by law), 114rd
1114 of the Bankruptcy Code, and any other promigsibthe Bankruptcy Code, which shall at all times
be senior to the rights of the Debtors and thetates, and any successor trustee or other estate
representative; provided, however, that the DIPefujority Claim shall, subject to the Final Order,
attach to the proceeds of Avoidance Actions; predjdurther, that the DIP Superpriority Claim shzdl
subject to Permitted Encumbrances and the Carve-Out

“Disclosure Statement” has the meaning set fortBantion 8.1(u)(iv).

“Disposition” or “Dispose” means the sale, transfarense, lease or other disposition (including
any sale and leaseback transaction) (whether int@msaction or in a series of transactions) of any
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property (including, without limitation, any Equitynterests) by any Person, including any sale,
assignment, transfer or other disposal, with oheuit recourse, of any notes or accounts receivable
any rights and claims associated therewith.

“Disqualified Stock” means any Equity Interest that its terms (or by the terms of any security
into which it is convertible, or for which it is elkangeable, in each case at the option of the holde
thereof), or upon the happening of any event, meator is mandatorily redeemable (other than sdbely
Equity Interests that do not constitute Disquadifi8tock), pursuant to a sinking fund obligation or
otherwise, or redeemable (other than solely foritigduterests that do not constitute Disqualifiethk)
at the option of the holder thereof, in whole orpart, on or prior to the date that is 91 daysratte
Maturity Date;_provided, however, that (i) only ghertion of such Equity Interests which so matures
so mandatorily redeemable, is so convertible ohargeable or is so redeemable at the option of the
holder thereof prior to such date shall be deemoebet Disqualified Stock and (ii) with respect toyan
Equity Interests issued to any employee or to day for the benefit of employees of the Parentt®r i
Subsidiaries or by any such plan to such employsed) Equity Interest shall not constitute Disdiedi
Stock solely because it may be required to be ofased by the Parent or one of its Subsidiariesdar
to satisfy applicable statutory or regulatory ohtigns or as a result of such employee’s terminatio
resignation, death or disability and if any clagsEguity Interest of such Person that by its terms
authorizes such Person to satisfy its obligatibreseunder by delivery of an Equity Interest thahas
Disqualified Stock, such Equity Interests shall betdeemed to be Disqualified Stock. Notwithstagdin
the preceding sentence, any Equity Interest thatldvoonstitute Disqualified Stock solely because th
holders thereof have the right to require a LoantyP® repurchase such Equity Interest upon the
occurrence of a change of control or an assetssall not constitute Disqualified Stock. The amooit
Disqualified Stock deemed to be outstanding at tamg for purposes of this Agreement will be the
maximum amount that the any Loan Party may becdpligated to pay upon maturity of, or pursuant to
any mandatory redemption provisions of, such Dilfjed Stock or portion thereof, plus accrued
dividends.

“Dollars” and “$” mean the lawful currency of thenlted States.

“Domestic Subsidiary” means any Subsidiary thavriganized under the laws of any political
subdivision of the United States.

“E-Commerce Agreement” means that certain Amendet Restated E-Commerce Agreement
dated as of September 6, 2011 by and between QH,Rat. and GSI.

“Effective Date” means the first date on which ttenditions set forth in_Sections 4.1 and 4.2
have been satisfied or waived by the Lenders.

“Eligible Assignee” means (a) a Lender or any af liender Affiliates; (b) a bank, insurance
company, or company engaged in the business ofngakimmercial loans, which Person, together with
its Lender Affiliates, has a combined capital andpkis in excess of $250,000,000; (c) an Approved
Fund; and (d) any other Person (other than a Haparson) approved by the Required Lenders (each
such approval not to be unreasonably withheld tayeel); provided that notwithstanding the foregoing
“Eligible Assignee” shall not include the Parentamy of its Subsidiaries or other Affiliates.

“Embargoed Person” means any party that (i) is iplybldentified on the most current list of
“Specially Designated Nationals and Blocked Persguiblished by the U.S. Treasury Department’s
Office of Foreign Assets Control (*OFAC™) or (iipsides, is organized or chartered, or has a place o
business in a country or territory that is the sabpf OFAC sanctions programs.
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“Environmental Laws” means any and all federadtest provincial, territorial, municipal, local,
and foreign statutes, laws, regulations, ordinanioesl and enforceable rules, judgments, ordeesyeks
or governmental restrictions governing pollutiordahe protection of the environment or the releaise
any materials into the environment, including thgeserning Hazardous Materials, air emissions and
discharges to waste or public systems.

“Environmental Liability” means any liability, olgation, damage, loss, claim, action, suit,
judgment, order, fine, penalty, fee, expense, @t dmcluding any liability for damages, costs of
environmental remediation, fines, penalties or mdgies), of any Borrower, any other Loan Partyoy
of their respective Subsidiaries resulting frombaised upon (a) violation of any Environmental Law,
(b) the generation, use, handling, transportatsinorage, treatment or disposal or presence of any
Hazardous Materials, (c) exposure to any Hazaraterials, (d) the release or threatened releaseyf
Hazardous Materials into the environment or (e) @mytract, agreement or other consensual arrangemen
imposing liability under Environmental Law or foraardous Materials.

“Environmental Permit” means any permit, approd@ense or other authorization required
under any Environmental Law.

“Equipment” shall mean “equipment”, as defined e UCC, and shall also mean all furniture,
store fixtures, motor vehicles, rolling stock, maehy, office equipment, plant equipment, toolssdi
molds, and other goods, property, and assets wéwiehused and/or were purchased for use in the
operation or furtherance of a Loan Party’s (or applicable Subsidiary’s) business, and any and all
accessions or additions thereto, and substitutloerefor.

“Equity Interests” means, with respect to any Persdl of the shares of capital stock of (or other
ownership or profit interests in) such Person, aldof the warrants or options for the purchase or
acquisition from such Person of shares of capitadksof (or other ownership or profit interests sjch
Person.

“ERISA” means the Employee Retirement Income Ségéat of 1974.
“ERISA Affiliate” means any trade or business (wiet or not incorporated) under common

control with a Loan Party within the meaning of @@t 414(b) or (c) of the Code (and Sections 414(m)
and (o) of the Code for purposes of provisionstirgigto Section 412 of the Code).

“ERISA Event” means (a) a Reportable Event wittpees to a Pension Plan; (b) the withdrawal
of any Domestic Loan Party or any ERISA Affiliateodin a Pension Plan subject to Section 4063 of
ERISA during a plan year in which such entity was“substantial employer” as defined in
Section 4001(a)(2) of ERISA or a cessation of ojp@na that is treated as such a withdrawal under
Section 4062(e) of ERISA; (c) a complete or pasighdrawal by a Domestic Loan Party or any ERISA
Affiliate from a Multiemployer Plan or notificatiothat a Multiemployer Plan is in reorganization), tfoe
filing of a notice of intent to terminate, the theent of a Pension Plan amendment as a terminatidar
Section 4041 or 4041A of ERISA; (e) the institutioy the PBGC of proceedings to terminate a Pension
Plan; (f) any event or condition which constitutgounds under Section 4042 of ERISA for the
termination of, or the appointment of a trusteadminister, any Pension Plan; (g) the determinatian
any Pension Plan is considered an at-risk plan ptaa in endangered or critical status within the
meaning of Sections 430, 431 and 432 of the Codgestions 303, 304 and 305 of ERISA, or (h) the
imposition of any liability under Title IV of ERISAother than for PBGC premiums due but not
delinquent under Section 4007 of ERISA, upon angr@&eer or any ERISA Affiliate.
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“European Subsidiary” means any Subsidiary of thee® organized under the laws of any
European Governmental Authority.

“Event of Default” has the meaning specified in t8et8.1.

“Excluded Taxes” means any of the following Taxepased on or with respect to any Recipient
or required to be withheld or deducted from a paynte a Recipient, (a) Taxes imposed on or measured
by net income (however denominated), franchise Jalkeanch profits Taxes or similar Taxes, in each
case, (i) imposed by the jurisdiction (or any pcdit subdivision thereof) in which such Recipiest i
organized, has its principal office, or in whichsitotherwise doing business or, in the case ofLamger,
the jurisdiction (or any political subdivision tleaf) in which its Lending Office is located, or) @ihat are
Other Connection Taxes, (b) in the case of (A) adeg, withholding Taxes imposed on amounts payable
to or for the account of such Lender with respecah applicable interest in a Loan or Commitment
pursuant to a law in effect on the date on whiglsch Lender acquires such interest in the Loan or
Commitment or, if such Lender is an intermediarypartnership, the later of the date on which such
Lender acquires such interest in the Loan or Comenit and the date on which the relevant beneficiary
partner or member of such Lender becomes such efibiany, partner or member or (ii) such Lender
changes its Lending Office, except in each caskd@xtent that such Lender (or its assignor, y) avas
entitled, immediately prior to the designation ofneaw Lending Office (or assignment) to receive
additional amounts from the Loan Parties with respe@ such withholding, pursuant to Section 3. %ija)(
(B) the Administrative Agent or other Recipientabpayment by or on account of any obligation or any
Loan Party under any Loan Document, any withholdargthat is imposed on amounts payable to such
Person at the time such Person becomes a partyistcAgreement (or changes its Lending Office),
(c) Taxes attributable to such Recipient’s failtwecomply with_Section 3.1(e), and (d) any withhiotg
Taxes imposed pursuant to FATCA. For the avoidasfcgoubt, any Participant that is entitled to the
benefits of Section 3.1(a) shall be treated asral&efor purposes of this defined term.

“Executive Order” has the meaning set forth in $eci0.18.

“Existing ABL Agent” means Bank of America, N.A.sagent pursuant to the Existing ABL
Credit Agreement, and any successor thereto.

“Existing ABL Credit Agreement” means that cert#imended and Restated Credit Agreement
dated as of May 24, 2013 by and among Parent, Q&8las#le, Inc., certain other domestic, Canadian,
Australian, and Japanese subsidiaries of ParetitBank of America, N.A., as agent.

“Existing ABL Credit Agreement Collateral Accountieans a funded escrow account in the sum
of $250,000 established under the Orders to semweontingent indemnification obligations undeg th
Existing ABL Credit Agreement.

“Existing ABL Lenders” means the lenders underExesting ABL Credit Agreement.

“Existing ABL Liens” means the Liens granted on ti@ollateral” (as defined in the Existing
ABL Credit Agreement) in favor of the Existing ABAgent securing the Existing ABL Obligations.

“Existing ABL Obligations” means all outstanding anmts of the loans provided under the
Existing ABL Credit Agreement as of the Petitiont®a

“Existing Liens” shall have the meaning set forttthe recitals hereto.
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“Existing Senior Secured Indenture” means thataterindenture dated July 16, 2013, pursuant
to which Parent, as issuer, issued $280 milliomggregate initial principal amount of 7.875% senior
secured notes due 2018, with U.S. Bank Nationabéiasion, as trustee and collateral agent.

“Existing Senior Secured Note Collateral Agent” med).S. Bank National Association.

“Existing Senior Secured Note Documents” means “Netes Documents” as defined in the
Existing Senior Secured Indenture.

“Existing Senior Secured Note Liens” means the ‘&btens” in favor of the Existing Senior
Secured Note Collateral Agent, as defined in thistibrg Senior Secured Indenture.

“Existing Senior Secured Note Obligations” meanks“Blote Obligations” as defined in the
Existing Senior Secured Indenture.

“Existing Senior Secured Noteholders” means thddrsl of the 7.875% Senior Secured Notes.

“Facility Guaranty” means a Guarantee of the Obicyes made by a Guarantor which is a in
favor of the Administrative Agent, in substantiallye form attached hereto as Exhibit F or otherwise
form reasonably satisfactory to the Administrathgent.

“EATCA” means Sections 1471 through 1474 of the €agb of the date of this Agreement (or
any amended or successor version that is substhnttemparable and not materially more onerous to
comply with), any current or future regulationsdfficial interpretations thereof, any intergovermtsd
agreements related thereto, and any agreementeeimée pursuant to Section 1471(b)(1) of the Code

“Federal Funds Rate” means, for any day, the ret@pnum equal to the weighted average of the
rates on overnight Federal funds transactions m#mbers of the Federal Reserve System arranged by
Federal funds brokers on such day, as publishethéyFederal Reserve Bank of New York on the
Business Day next succeeding such day; providdd@af such day is not a Business Day, the Fddera
Funds Rate for such day shall be such rate ontsankactions on the next preceding Business D&y as
published on the next succeeding Business Day,(lanfl no such rate is so published on such next
succeeding Business Day, the Federal Funds Raseiébrday shall be the average rate (rounded upward
if necessary, to a whole multiple of 1/100 of 1%ped to Bank of America on such day on such
transactions as determined by the Administrativerg

“Fiscal Month” means any fiscal month of any Fis¥&har, which month shall generally end on
the last day of each calendar month in accordaiittetie fiscal accounting calendar of the Loan iart

“Einal Order” means an order or judgment as enterethe docket of the Bankruptcy Court with
respect to the Cases substantially in the formhefltterim Order, with only such modifications as a
satisfactory in form and substance to the Requimtters, which order shall (x) have been entered on
such prior notice to such parties as may be sat@fato the Required Lenders and (y) not have been
vacated, reversed, modified, amended or stayed.

“Einal Order Date” means the date of the entryheffinal Order.

“Fiscal Quarter” means any fiscal quarter of angckl Year, which quarters shall generally end
on the last day of each April, July, October anauday of such Fiscal Year in accordance with thed
accounting calendar of the Loan Parties.
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“Fiscal Year” means any period of twelve (12) cang&e months ending on October*3ff any
calendar year.

“Foreign Assets Control Regulations” has the megsit forth in Section 10.18.

“Foreign Plans” has the meaning set forth in Secid 2(e).

“Foreign Subsidiary” means each Subsidiary othan th Domestic Subsidiary.

“ERB” means the Board of Governors of the FedeeddRve System of the United States.

“Fund” means any Person (other than a natural pgrdat is (or will be) engaged in making,
purchasing, holding or otherwise investing in comeig loans and similar extensions of credit in the
ordinary course of its business.

“GAAP” means generally accepted accounting priregpin the United States set forth in the
opinions and pronouncements of the Accounting Hries Board and the American Institute of Certified
Public Accountants and statements and pronouncenoéithie Financial Accounting Standards Board or
such other principles as may be approved by afgignt segment of the accounting profession in the
United States, that are applicable to the circunc®ts as of the date of determination, consistently
applied;_provided that, (a) with respect to Forefpbsidiaries of Parent organized under the laws of
Canada, or any province or territory thereof, unl€3AAP is being applied, “GAAP” shall mean
principles which are consistent with those promtgdaor adopted by the Canadian Institute of Chedter
Accountants and its predecessors (or successomsffant and applicable to the accounting period in
respect of which reference to GAAP is being mabgwfth respect to the Foreign Subsidiaries of the
Parent incorporated in Australia, unless GAAP imnpeapplied, “GAAP” shall mean the generally
accepted accounting principles, standards andipesacin Australia, and (c) with respect to the kgme
Subsidiaries of the Parent incorporated in Japalesa GAAP is being applied, “GAAP” shall mean the
generally accepted accounting principles, standandspractices in Japan.

“Governmental Authority” means the government & tnited States or any other nation, or any
political subdivision thereof, whether state, logatovincial, territorial or municipal and any aggn
authority, instrumentality, regulatory body, couttibunal, central bank or other entity exercising
executive, legislative, judicial, taxing, regulatar administrative powers or functions of or paritag to
government (including any supra-national bodieshsag the European Union or the European Central
Bank).

“GSI" means GSI Commerce Solutions, Inc.

“Guarantee” means, as to any Person, (a) any dloigacontingent or otherwise, of such Person
guaranteeing or having the economic effect of guasing any Indebtedness or other obligation payabl
or performable by another Person (the “primarygiti) in any manner, whether directly or indirectly
and including any obligation of such Person, directindirect, (i) to purchase or pay (or advance or
supply funds for the purchase or payment of) suctelbtedness or other obligation, (ii) to purchase o
lease property, securities or services for the gaepof assuring the obligee in respect of such
Indebtedness or other obligation of the paymermteoformance of such Indebtedness or other obligatio
(iii) to maintain working capital, equity capitaf any other financial statement condition or ligtyicbr
level of income or cash flow of the primary obligep as to enable the primary obligor to pay such
Indebtedness or other obligation, or (iv) entergd for the purpose of assuring in any other marimer
obligee in respect of such Indebtedness or othkgaiton of the payment or performance thereofar t
protect such obligee against loss in respect thémeaevhole or in part), or (b) any Lien on any etssof
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such Person securing any Indebtedness or othegyatibin of any other Person, whether or not such
Indebtedness or other obligation is assumed by Becson (or any right, contingent or otherwiseamy
holder of such Indebtedness to obtain any such)Ligrovided that the term “Guarantee” shall not
include endorsements of checks, drafts and otleensitfor the payment of money for collection or
deposit, in either case in the ordinary courseusiress. The amount of any Guarantee shall be detme
be an amount equal to the stated or determinabt®iainof the related primary obligation, or portion
thereof, in respect of which such Guarantee is n@def not stated or determinable, the maximum
reasonably anticipated liability in respect therasfdetermined by the guaranteeing Person in gaotd f
The term “Guarantee” as a verb has a correspomdeaning.

“Guarantor” means with respect to all Obligatiotiee Debtors (other than the Borrower).

“Hazardous Materials” means all explosive or radinee substances or wastes and all hazardous
or toxic substances, wastes or other pollutantdyding petroleum or petroleum distillates, asbesio
asbestos-containing materials, polychlorinated dmpts, radon gas, infectious or medical wastes
regulated pursuant to any Environmental Law.

“Immaterial Subsidiary” means Q. S. Optics, IncCalifornia corporation.

“Indebtedness” means, as to any Person at a gartitime, without duplication, all of the
following, whether or not included as indebtednaskabilities in accordance with GAAP:

(a) all obligations of such Person for borrowed mpand all obligations of such
Person evidenced by bonds, debentures, notesagpaements or other similar instruments;

(b) the maximum amount of all direct or contingafiligations of such Person
arising under letters of credit (including stana@md commercial), bankers’ acceptances, bank guesant
surety bonds and similar instruments;

(c) net obligations of such Person under any Swar&ct;

(d) all obligations of such Person to pay the defmpurchase price of property or
services (other than trade accounts payable ioriieary course of business);

(e indebtedness (excluding prepaid interest thgreecured by a Lien on property
owned or being purchased by such Person (includohgbtedness arising under conditional sales @roth
title retention agreements), whether or not sudeliedness shall have been assumed by such Person o
is limited in recourse;

® all Attributable Indebtedness of such Person;

(9) all obligations of such Person in respect cfdbialified Stock; and

(h) all Guarantees of such Person in respect obattye foregoing.
For all purposes hereof, the Indebtedness of argoReshall include the Indebtedness of any patigers
or joint venture (other than a joint venture thatitself a corporation or limited liability companin
which such Person is a general partner or a jentwer, unless such Indebtedness is expressly made
non-recourse to such Person and except to thetesteh Person’s liability for such Indebtedness is

otherwise limited under applicable Law or otherwishe amount of any net obligation under any Swap
Contract on any date shall be deemed to be the $em@pination Value thereof as of such date.
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“Indemnified Taxes” means (a) Taxes, other thanlltled Taxes, imposed on or with respect to
any payment made by or on account of any obligatiomny Loan Party under any Loan Document and
(b) to the extent not otherwise described in clday@bove, Other Taxes.

“Indemnitee” has the meaning specified in Sectiori ().

“Intellectual Property” means all: trade secretspw-how and other proprietary information;
trademarks, trademark applications, internet donmgimes, service marks, trade dress, trade names,
designs, logos, slogans, indicia of origin and o8wirce identifiers, and all registrations or aggtions
for registrations which have heretofore been or rnereafter be issued thereon throughout the world;
copyrights and copyright applications (includingpgnghts for computer programs), unpatented
inventions (whether or not patentable); patentsg@atdnt applications; industrial design applicagiamd
registered industrial designs; any Loan Party’itsgin any license agreements related to any of the
foregoing and income therefrom; intellectual préyperghts in books, records, writings, computeresp
or disks, flow diagrams, specification sheets, cst@psoftware, source codes, object codes, exdeutab
code, data and databases; all other intellectugdgoty; and all common law and other rights thragh
the world in and to all of the foregoing.

“Intellectual Property Security Agreement” means, applicable, the Intellectual Property
Security Agreement dated as of the Effective Dameorsg the applicable Loan Parties and the
Administrative Agent.

“Intercreditor Agreement” means that certain Inteditor Agreement, dated as of the Effective
Date, between the Administrative Agent and the BB2. Agent.

“Interest Payment Date” means the last Businessddagch calendar month.

“Internal Control Event” means a material weakniessor fraud that involves management or
other employees who have a significant role in,Rheent’'s and/or its Subsidiaries’ internal corgraer
financial reporting, in each case as describederSecurities Laws.

“Interim Order” means the order or judgment of Benkruptcy Court as entered on the docket
of the Bankruptcy Court with respect to the Casdsswntially in the form of Exhibit H hereto and
otherwise acceptable to the Required Lenders anahimistrative Agent, approving, inter alia, this
Agreement and the other Loan Documents, and (d)oeming the incurrence by the Loan Parties of
interim secured indebtedness in accordance with #hgreement, (b) approving the indefeasible
repayment of the Prior Indebtedness as describeinhéc) approving the payment by the Loan Parties
of the fees and other amounts contemplated byAisement, and (d) providing adequate protection to
the Existing Senior Secured Noteholders in a masagsfactory to the Required Lenders, which order
shall not have been vacated, reversed, modifiednded or stayed.

“Interim Order Intercompany Loans” means the inbenpany loans advanced by the Borrower to
the Japanese Borrower and the Australian Borroimeggch case as defined in the DIP ABL Documents)
on the Interim Order Date in the original princiahounts sufficient to pay off loans outstandingerm
the Existing ABL Credit Agreement that are not heldthe DIP ABL Lenders. Each Interim Order
Intercompany Loan shall (i) be secured (pursuarddcumentation to be delivered after the Effective
Date pursuant to Section 6.18(c)) by substantiallyof the assets of the borrower and any guarantor
thereof (it being understood, that any guarantalapfanese Loans (as defined in the Existing ABIdCre
Agreement) shall guarantee any secured intercomjpamymade to the Japanese Borrower (as defined in
the Existing ABL Credit Agreement) and any guarambAustralian Loans (as defined in the Existing
ABL Credit Agreement) shall guarantee any secunéefrcompany loan made to the Australian Borrower
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(as defined in the DIP ABL Facility), (ii) not inadle any scheduled or mandatory payments prioreo th
maturity or acceleration thereof, (iii) accrue netst at 5% per annum, all paid-in-kind on quartéalyd
compounding) basis, (iv) have a maturity of notldsan one (1) year from the Interim Order Datg, (v
have no covenants other than the agreement to thpdgan on the maturity date and grant the sgguri
on a post-closing basis, contemplated by clausgwj) be cross-defaulted to an event of defauliesn
this Agreement; (vii) provide that the exerciseaoly rights or remedies of the secured lender diell
subject to the consent of the Administrative Agéuiij) be pledged as security for the Obligatiansa
manner satisfactory to the Administrative Agentd gix) not be amended, modified or or accelerated
without the consent of the Administrative Agent.

“Interim Order Period Cap Amount” means $70,000,000

“Interim Order Date” has the meaning set forthha tecitals hereto.

“Interim Order Date Term Loan” shall have the mearset forth in Section 2.1(a).

“Interim Order Date Term Loan Amount” means $60,000.

“Interim Order Period” means the period of timenfréhe time at which the Bankruptcy Court
enters the Interim Order until the time at which Bankruptcy Court enters the Final Order.

“Inventory” means all “inventory” as defined ineghUCC and shall also include, without
limitation, all: (a) goods which (i) are leased &yPerson as lessor, (i) are held by a Personaier &
lease or to be furnished under a contract of serid) are furnished by a Person under a contodct
service, or (iv) consist of raw materials, workgrocess, or materials used or consumed in a bgsines
(b) goods of said description in transit; (c) goofisaid description which are returned, repossesse
rejected; and (d) packaging, advertising, and shipmaterials related to any of the foregoing.

“Investment” means, as to any Person, any direchdirect acquisition or investment by such
Person, whether by means of (a) the purchase er attgyuisition of Equity Interests of another Perso
(b) a loan, advance or capital contribution to, @ntee or assumption of debt of, or purchase ogroth
acquisition of any other debt or Equity Interestanother Person, or (c) any Acquisition. For pagsoof
covenant compliance, the amount of any Investméall e the amount actually invested, without
adjustment for subsequent increases or decrea#iss walue of such Investment.

“IP Collateral” means “IP Collateral”, as such teisydefined in the Intellectual Property Security
Agreement.

“IRS” means the United States Internal RevenueiSer

“Joinder Agreement” means an agreement, in thm fattached hereto as Exhibit E (Joinder
Agreement), or such other form as is reasonablgfaatory to the Administrative Agent, pursuant to
which, among other things, a Person becomes a partgnd bound by the terms of, this Agreement
and/or the other Loan Documents in the same capand to the same extent as either a Borrower or a
Guarantor, as applicable.

“Laws” means each international, foreign, fedesdgte, provincial, territorial, municipal and
local statute, treaty, rule, guideline, regulatiorginance, code and administrative or judiciacpdent or
authority, including the interpretation or admirggion thereof by any Governmental Authority charge
with the enforcement, interpretation or administratthereof, and each applicable administrativeegrd
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directed duty, license, authorization and permitaofd agreement with, any Governmental Authority, i
each case whether or not having the force of law.

“Lease” means any written agreement pursuant talwhi Loan Party is entitled to the use or
occupancy of any real property for any period wieti

“Lender” has the meaning set forth in the prearhigieto.

“Lender Affiliate” means, with respect to any Persanother Person that directly, or indirectly
through one or more intermediaries, Controls o€amtrolled by or is under common Control with the
Person specified.

“Lending Office” means, as to any Lender, the @far offices of such Lender described as such
in such Lender’'s Administrative Questionnaire, wcls other office or offices as a Lender may fromei
to time notify the Lead Borrower and the Adminisitra Agent.

“Liquidation” means the exercise by the Administrat Agent of those rights and remedies
accorded to such Persons under the Loan Documedtapplicable Law as a creditor of the Loan Parties
with respect to the realization on the Collatenatluding (after the occurrence and during the
continuation of an Event of Default) the conduct the Loan Parties acting with the consent of the
Administrative Agent, of any public, private or ‘igg-out-of-business”, “store closing” or other dmi
sale or any other disposition of the Collateraltfoe purpose of liquidating the Collateral as veallthe
collection or other disposition of any of the Ct#ial. Derivations of the word “Liquidation” (sueis
“Liquidate™) are used with like meaning in this A&gment.

“Loan” means any Term Loan.

“Loan Account” has the meaning assigned to suah tarSection 2.11(a).

“Loan Documents” means this Agreement, each Ndte, Security Documents, each Facility
Guaranty and any other instrument or agreement orohereafter executed and delivered by any Loan
Party in connection herewith.

“Loan Parties” means, collectively, the Borrowedahe Guarantors._“Loan Party” means any
one of such Persons.

“Master Agreement” has the meaning set forth indéfnition of “Swap Contract.”

“Material Adverse Effect” means (a) a material adeechange in, or a material adverse effect
upon, the operations, business, properties, ligsli(actual or contingent) or financial conditiohthe
Parent and its Subsidiaries taken as a whole; (hatarial impairment of the ability of any Loan ®&i0
perform its obligations under any Loan Documentvtoch it is a party; or (c) a material impairmeifiit o
the rights and remedies of the Administrative Agentthe Lenders under the Loan Documents or a
material adverse effect upon the legality, validiiinding effect or enforceability against any Ld2arty
of the Loan Documents to which it is a party. Itedmining whether any individual event would resalt
a Material Adverse Effect for the purposes of deieing compliance with any representation, warranty
covenant or event of default under this Agreemeotyithstanding that such event in and of itsekéslo
not have such effect, a Material Adverse Effectldfemdeemed to have occurred if the cumulativeaff
of such event and all other then-existing eventgesti to such representation, warranty, covenant or
event of default would result in a Material AdverBfect. Notwithstanding anything herein to the
contrary, the act of filing the Cases shall natself constitute a Material Adverse Effect.

24



Case 15-11880 Doc 25-1 Filed 09/09/15 Page 63 of 162

“Material Contract” means, with respect to any Bersach contract to which such Person is a
party, the breach or termination of which would Yovuld be reasonably likely to) result in a Materia
Adverse Effect.

“Material Indebtedness” means Indebtedness (otien the Obligations) of the Loan Parties in
an aggregate principal amount exceeding $10,000(0@0uding, for purposes of calculating such
amount, undrawn committed or available amounts antbunts owing to all creditors under any
combined or syndicated credit arrangement). Wittioutation of the foregoing, the Indebtedness unde
the Boardriders Notes and any credit facility ivda of any European Subsidiary in an aggregate
principal amount exceeding $10,000,000 (if any Ldarty is an obligor thereunder, whether as a
guarantor or otherwise) shall be deemed Materi@¢lmedness. For purposes of determining the amount
of Material Indebtedness at any time, the amourthefobligations in respect of any Swap Contract at
such time shall be calculated at the Swap Ternanafialue thereof.

“Maturity Date” means [ ]

“Maximum Rate” has the meaning provided in Sectiord.

“Measurement Period” means, at any date of detextioim, the twelve (12) Fiscal Months most
recently ended for which financial statements aeelable.

“Moody’s” means Moody'’s Investors Service, Inc. &y successor thereto.

“‘Multiemployer Plan” means any employee benefit nplaf the type described in
Section 4001(a)(3) of ERISA, to which a Loan Pantyany ERISA Affiliate makes or is obligated to
make contributions, or during the preceding fivarplyears, has made or been obligated to make
contributions.

“Multiple Employer Plan” means a Plan which has wvanore contributing sponsors (including
a Loan Party or any ERISA Affiliate) at least twiowchom are not under common control, as such a plan
is described in Section 4064 of ERISA.

“Net Proceeds” means:

(a) with respect to any Disposition by any Loantdescribed in clause (b), (h) or
(p) of the definition of “Permitted Disposition’hé excess, if any, of (i) the sum of cash and cash
equivalents received by any Loan Party in connactith such transaction (including any cash or cash
equivalents received by way of deferred paymensymmt to, or by monetization of, a note receivaile
otherwise, but only as and when so received) aiethé sum of (A) the principal amount, premium or
penalty, if any, interest and other amounts onladgbtedness that is secured by the applicable bgse
Lien permitted hereunder on such asset and thiagisred to be repaid (or to establish an escrovitfe
future repayment thereof) in connection with suamsaction (other than Indebtedness under the Loan
Documents), (B) the reasonable and customary eptoket expenses incurred by such Loan Party in
connection with such transaction (including, withbonitation, appraisals, and brokerage, legale #nd
recording or transfer tax expenses and commissieeis) by any Loan Party to third parties (othemtha
another Loan Party or an Affiliate of any Loan Bar{C) any taxes paid or amounts provided as dddn
reserve to pay taxes not then due but reasonabimated to be payable in connection therewith
(including taxes imposed on the distribution orate@ation of any such Net Proceeds), and (D) any

! To be the date that is 150 days after the Petibate.
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funded reserve for any amounts reasonably estiniatee payable for adjustments in respect of () th
sale price of such asset or assets establisheztordance with GAAP and (y) any liabilities assoeth
with such asset or assets and retained by any Baaty or any Subsidiary after such Disposition,
including pension and other post-employment beniefiilities and liabilities related to environmanht
matters or against any indemnification obligatiassociated with such transaction; provided thahén
case of clauses (C) and (D) any amounts in theedingserve accounts in excess of the amounts
ultimately determined to be necessary to pay thigatipns described therein shall constitute Net
Proceeds; and

(b) with respect to the incurrence or issuancengfladebtedness by any Loan Party,
the excess of (i) the sum of the cash and caslvaeuis received by any Loan Party in connecticih wi
such transaction over (ii) the underwriting disdgurand commissions, and other reasonable and
customary out-of-pocket fees and expenses, incloyeslich Loan Party in connection therewith todhir
parties (other than another Loan Party or an Afiiof any Loan Party).

“Non-U.S. Lender” means any Lender that is orgashizeder the laws of a jurisdiction other than
the United States, each State thereof and thei@isfrColumbia.

“Note” means a Term Note.
“NPL"” means the National Priorities List under CHRC

“Obligations” means all advances to, and debtslfding principal, interest, fees, costs, and
expenses), liabilities, obligations, covenants axamnities of, any Loan Party arising under anwarho
Document or otherwise with respect to any Loan, thwredirect or indirect (including those acquired b
assumption), absolute or contingent, due or to fmecaue, now existing or hereafter arising and
including interest, fees, costs and expenses tt@aua after the commencement by or against any Loan
Party or any Subsidiary thereof of any proceedinden any Debtor Relief Laws naming such Person as
the debtor in such proceeding, regardless of whetbeh interest and fees are allowed claims in such
proceeding.

“Office Campus” means the real property locate®aint-Jean-de-Luz, France and owned in fee
simple by a Foreign Subsidiary.

“Orders” means, collectively, the Interim Order d@hd Final Order.

“Organization Documents” means, (a) with respecarty corporation, the certificate or articles
of incorporation and the bylaws (or equivalent omparable constitutive documents with respect §o an
non-U.S. jurisdiction); (b) with respect to any iied liability company, the certificate or articles
formation or organization and operating agreemenequivalent or comparable constitutive documents
with respect to any non-U.S. jurisdiction); (c) litespect to any partnership, joint venture, tansither
form of business entity, the partnership, joint tuea or other applicable agreement of formation or
organization and any agreement, instrument, fiingotice with respect thereto filed in connectvaith
its formation or organization with the applicablev@rnmental Authority in the jurisdiction of its
formation or organization and, if applicable, argrtificate or articles of formation or organizatioh
such entity, (d) with respect to any unlimited litp company, the memorandum of association and
articles of association (or equivalent or compagaanstitutive documents with respect to any ndd-U.
jurisdiction); and (e) in each case, all shareholateother equity holder agreements, voting trastd
similar arrangements to which such Person is g jpanivhich is applicable to its Equity Interests.

“Organized Crime Group Member Etc.” has the measjperified in Section 5.26.
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“Other Connection Taxes” means, with respect to Bagipient, Taxes imposed as a result of a
present or former connection between such Recigirdtthe jurisdiction imposing such Tax (other than
connections arising from such Recipient having aiext, delivered, become a party to, performed its
obligations under, received payments under, redeoreperfected a security interest under, engaged i
any other transaction pursuant to, or enforcedLaoan Document, or sold or assigned an intereshyn a
Loan or Loan Document).

“Other Taxes” means all present or future stampiyrtcor documentary, intangible, recording,
filing or similar Taxes that arise from any paymemi&de under, from the execution, delivery,
performance, enforcement or registration of, frowa teceipt or perfection of a security interesterndr
otherwise with respect to, any Loan Document, exeely such Taxes that are Other Connection Taxes
imposed with respect to an assignment (other timasaignment made pursuant to Section 3.6) or with
respect to a participation.

“Overnight Rate” means, for any day, an overnigtte determined by the Administrative Agent
as the case may be, in accordance with bankingindrules on interbank compensation.

“Parent” has the meaning specified in the introdocparagraph hereto.

“Participant” has the meaning specified in Secfiorb(e)(i).

“Patriot Act” means USA Patriot Act (Title Ill ofub. L. 107-56 (signed into law October 26,
2001)).

“Payment in Full” means (a) the payment in fulcesh of all Obligations and (b) the termination
of all Commitments hereunder. The term “Paid in"FaHall have a correlative meaning.

“PBGC” means the Pension Benefit Guaranty Corponati
“PCAOB” means the Public Company Accounting Oversigoard.

“Pension Funding Rules” means the rules of the Gouk ERISA regarding minimum required
contributions (including any installment paymengréof) to Pension Plans and set forth in, with eesp
to plan years ending prior to the effective datetlté Pension Act, Section 412 of the Code and
Section 302 of ERISA, each as in effect prior te Bension Act and, thereafter, Section 412, 430, 43
432 and 436 of the Code and Sections 302, 303a804805 of ERISA.

“Pension Plan” means any employee pension beriefit (ncluding a Multiple Employer Plan or
a Multiemployer Plan) that is maintained or is ciimited to by a Loan Party or any ERISA Affiliateto
which a Loan Party or any ERISA Affiliate has mained, contributed to, or been obligated to make
contributions during the preceding five plan yeamd is either covered by Title IV of ERISA or isgect
to the minimum funding standards under Sectionefihe Code.

“Permitted Disposition” means each of the following

(@) Dispositions of Inventory in the ordinary coairsf business solely for cash
consideration;

(b) bulk sales or other Dispositions of the Inveptor any other asset of any Loan

Party or any Subsidiary solely for cash considerain connection with Store closings, at arm’s teng
provided, that, unless otherwise approved by Reduienders, (1) (x) all such bulk sales or Disposg
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shall be consistent with the Budget and (2) notstéhding anything to the contrary contained hengn,
there shall not be more than 30 Store closuresigluhie term of this Agreement and (z) any sucheStor
closures shall be in accordance with liquidationeagients and with professional liquidators reasgnab
acceptable to the Required Lenders;

(©) licenses of Intellectual Property of a Loantar any of its Subsidiaries in the
ordinary course of business, in each case, sutgemty rights of the Administrative Agent to use&lsu
Intellectual Property pursuant to any Loan Docunmerdagreement with any Affiliate of a Loan Party;

(d) licenses for the conduct of licensed departmenthin any Loan Party’s or
Subsidiary’s Stores in the ordinary course of bessn provided that, in the case of any Loan Pdrty,
requested by the Administrative Agent, the appleaboan Party shall have used commercially
reasonable efforts to cause the Person operatriy Istensed department to enter into an interooedit
agreement with the Administrative Agent, on terms aconditions reasonably satisfactory to the
Administrative Agent;

(e) Dispositions of Equipment and other assetdudieg abandonment of or other
failures to maintain, preserve, renew, protectegkin full force and effect Intellectual Properity)the
ordinary course of business that is substantiathymvdamaged, obsolete or, in the judgment of anLoa
Party, no longer useful or necessary in its busioeghat of any Subsidiary;

()] Dispositions among the Loan Parties (other themy Disposition to an
Immaterial Subsidiary);

(9) Dispositions by any Subsidiary which is not @ah Party to another Subsidiary
that is not a Loan Party;

(h) Dispositions of the Office Campus in connectisiith a sale-leaseback
transaction on terms reasonably acceptable to #epiRed Lenders, provided that the Indebtedness
deemed to arise therefrom is permitted under clégsef the definition of “Permitted Indebtedness”;

() Dispositions consisting of the compromise, Isetent or collection of Accounts
receivable in the ordinary course of business, ister® with past practices;

()] leases, subleases, space leases, licensesbticenges of Real Estate (and
terminations of any of the foregoing), in each casthe ordinary course of business and which do no
interfere with the business of the Parent andutsstliaries, taken as a whole;

(k) Dispositions of cash, cash equivalents and Rerahinvestments described in
clauses (a) through (h) of the definition of “Peited Investments” contained in this Agreement,dnte
case on ordinary business terms and, to the egtamtituting a Disposition, the making of Permitted
Investments;

)] any Disposition of Real Estate to a Governmeatathority as a result of the
condemnation of such Real Estate;

(m) Dispositions of property to the extent thats(ich property is exchanged for
credit against the purchase price of similar regmtaent property that is promptly purchased or (i@ t
proceeds of such Disposition are promptly appl@dhe purchase price of such replacement property
(which replacement property is actually promptlyghased);
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(n) to the extent constituting a Disposition, (irisactions permitted by Section
7.04, (ii) Restricted Payments permitted by Seciid® and (iii) Liens permitted by Section 7.01;

(0) Dispositions of the Champidysées Lease fdair market cash consideration on
terms reasonably acceptable to the Required Lenders

(p) other Dispositions (other than Dispositiongraéllectual Property) at fair market
value for consideration not exceeding $7,500,00théaggregate during the term of this Agreement so
long as no Event of Default has occurred and isiwoimg or would immediately result therefrom;

(o) early termination of leases or subleases ctamgisvith the Budget;

(n Dispositions of assets related to the “Amplaéiu; and

(s) Dispositions of property to the extent thats(izh property is exchanged for
credit against the purchase price of similar regrtaent property or (ii) the proceeds of such Didpmsi
are promptly applied to the purchase price of sepkacement property.

“Permitted Encumbrances” means any of the following

(a) Liens imposed by law for Taxes that are not dug or constitute prepetition
claims;

(b) carriers’, warehousemen’s, mechanics’, matmeals, repairmen’s, landlords’,
movables seller's and other like Liens imposed ppligable Law, arising in the ordinary course of
business and securing obligations that are notdoeety more than thirty (30) days or constitute
prepetition claims;

(©) pledges and deposits made in the ordinary ecofrbusiness in compliance with
workers’ compensation, unemployment insurance dher gocial security or similar laws or regulations
other than any Lien imposed by ERISA or any otlpgliaable Law relating to Plans;

(d) deposits to secure or relating to the performeanf bids, trade contracts,
government contracts and leases (other than Indieb$s), statutory obligations, surety, stay, custom
and appeal bonds, performance bonds and otheratibing of a like nature incurred in the ordinary
course of business;

(e) Liens in respect of judgments that do not dtrist an Event of Default
hereunder;

® easements, covenants, conditions, restrictidmgi/ding code laws, zoning
restrictions, rights-of-way and similar encumbranoa real property imposed by law or arising in the
ordinary course of business that do not securenaniyetary obligations and do not materially detract
from the value of the affected property or matériaiterfere with the ordinary conduct of busine$she
Parent, the other Loan Parties and their Subsidiataken as a whole, and such other minor titlectie
or survey matters that are disclosed by currenteysrthat, in each case, do not materially interfeith
the ordinary conduct of business of the Parentitsriimericas/Foreign Subsidiaries, taken as a whole

(9) Liens existing on the date hereof and listedschedule 7.1 and any renewals or

extensions thereof, provided that (i) the propedyered thereby is not changed other than aftensem
property affixed or incorporated thereto and prdseer products thereof, (ii) the amount secured or
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benefited thereby is not increased except to thienexpermitted hereunder, and (iii) any renewal or
extension of the obligations secured or benefttedaby is permitted hereunder;

(h) Liens on fixed or capital assets acquired by Boan Party or any Subsidiary
securing Indebtedness permitted under clause (it)eofiefinition of Permitted Indebtedness so loag a
(i) such Liens and the Indebtedness secured themebiycurred prior to or within one hundred arghgy
(180) days after such acquisition (other than gafaing thereof permitted hereunder), (i) the
Indebtedness secured thereby does not exceed shefcacquisition of such fixed or capital assetd a
(i) such Liens shall not extend to any other mmp or assets of the Loan Parties (other than
replacements thereof and additions and accesstorsach property and the proceeds and the products
thereof); provided that individual financings of Wgment provided by one lender may be cross-
collateralized with other financings of Equipmentyaded by such lender;

0] Liens in favor of the Administrative Agent undine Security Documents for its
own benefit and the benefit of the other Securatid3aas applicable;

)] landlords’ and lessors’ Liens in respect oftraot in default for more than any
applicable grace period, not to exceed thirty (B9)s;

(k) possessory Liens in favor of brokers and deadersing in connection with the
acquisition or disposition of Investments ownedofshe date hereof and other Permitted Investments,
provided that such Liens (i) attach only to suckeBtments or other Investments held by such broker
dealer and (ii) secure only obligations incurredhia ordinary course and arising in connection it
acquisition or disposition of such Investments ara any obligation in connection with margin
financing;

)] Liens arising solely by virtue of any statutay common law provisions relating
to banker’s liens, liens in favor of securitieseimhediaries, rights of setoff or similar rights aededies
as to deposit accounts or securities accounts h@r dtinds maintained with depository institutions o
securities intermediaries;

(m) Liens (if any) arising from precautionary UCiings, PPSA filings or similar
filings regarding “true” operating leases, or tllmsignment of goods to a Loan Party or any Sulbrgidia

(n) DIP ABL Liens in favor of the DIP ABL Agent; pvided that such DIP ABL
Liens are subject to the terms and conditions @fittercreditor Agreement;

(0) Liens in favor of customs and revenues autiesriimposed by applicable Law
arising in the ordinary course of business in cotiop with the importation of goods and securing
obligations (i) that are not overdue by more thainyt (30) days, or (ii)(A) that are being contebte
good faith by appropriate proceedings, (B) the iapple Loan Party or Subsidiary has set aside ©n it
books adequate reserves with respect thereto mra@emece with GAAP and (C) such contest effectively
suspends collection of the contested obligationearidrcement of any Lien securing such obligation;

(p) Existing Senior Secured Note Liens provided thech Existing Senior Secured
Note Liens are subordinate in priority to the Lignanted under the Loan Documents in all respects;

(@) leases or subleases granted to others in thierany course of business which do
not interfere in any material respect with the bass of the Parent and its Subsidiaries, takendmoke;
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(n any interest or title of a licensor, sublicendessor or sublessor under licenses,
leases, sublicenses, or subleases entered inteellarent or any of its Subsidiaries in the orditaurse
of business provided such interest or title istigdito the property that is the subject of suchdaation;

(s) Liens in respect of the licensing and sublicen®f Intellectual Property in the
ordinary course of business;

(®) Liens that are contractual rights of set-offatimg to purchase orders and other
similar agreements entered into by the Parent ypio&its Subsidiaries;

(u) Liens on insurance policies and the proceeeleti securing the financing of the
premiums with respect thereto incurred in the @dircourse of business;

(v) Liens securing the Carve-Oult;
(x) Priority Permitted Encumbrances;
) Liens securing Indebtedness of Foreign Subsedian existence on the Petition

Date or securing Indebtedness permitted pursuantldase (k) of the definition of “Permitted
Indebtedness”; provided that no such Liens encurabgrassets of any Loan Party;

(2) Liens on the Office Campus in connection withsale-leaseback thereof,
provided that the Indebtedness deemed to ariseftber is permitted under clause (k) of the defamitdf
“Permitted Indebtedness”;

(aa) other Liens securing obligations in an aggeegatstanding principal amount not
to exceed $7,500,000 at any time outstanding; geal/that post-petition Liens permitted hereby maty n
secure more than $500,000 aggregate principal armajundebtedness or other Obligations at any time
outstanding and no such Lien shall have priorityigeto, or be pari passu with, the Liens secuithmng
Obligations or the DIP ABL Liens; and

(bb)  Liens securing the Interim Order Intercomp&mans (in accordance with the
definition thereof).

“Permitted Indebtedness” means, without duplicgteach of the following:

(a) Indebtedness outstanding on the date heredisted on Schedule 7.3;

(b) Indebtedness of (i) any Loan Party to any othean Party (other than an
Immaterial Subsidiary), (i) any Subsidiary thatnist a Loan Party to any other Subsidiary thatosan
Loan Party and (iii) of any Subsidiary that is adtoan Party to any Loan Party (other than an Ireneit
Subsidiary) (it being understood that any Indebésdnunder clause (iii) shall require a correspandin
exception under the definition of “Permitted Invashts”);

(c) purchase money Indebtedness of any Loan PaapySubsidiary to finance the
acquisition of any fixed or capital assets, inchgdiCapital Lease Obligations and Synthetic Lease
Obligations, and any Indebtedness assumed in ctbonewith the acquisition of any such assets or
secured by a Lien on any such assets prior toabaisition thereof; provided, however, that anyhsuc
obligations that were not in existence as of th&tiBe Date shall not exceed $1,000,000 aggregate
principal amount at any time outstanding;
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(d) the Boardriders Notes in the aggregate princmaount outstanding as of the
Petition Date;

(e Indebtedness in respect of performance boridsbdnds, customs and appeal
bonds, surety bonds, performance and completiomagtees and similar obligations related thereto, in
each case provided in the ordinary course of basjne

()] the DIP ABL Claims in a maximum aggregate pifrad amount not to exceed
$60,000,000;

(9) [reserved];
(h) the Existing Senior Secured Note Obligations;
0] the Obligations;

()] unsecured Guarantees by the Parent in conmeetith Indebtedness of any
Foreign Subsidiaries of the Parent in existenoaf #ise Petition Date;

(k) other Indebtedness of all Foreign Subsidianean aggregate principal amount
not to exceed the sum of (x) €90,000,000 minuslfyestments made pursuant to clause (q) of the
definition of “Permitted Investments”, in each caseurred on market terms (as reasonably detenine
by the Borrower) at any time outstanding (providhedvever that no such Indebtedness may include any
prepayment premium, back-end fee or similar itenexcess of 1% of the principal amount of such
Indebtedness);

)] () Indebtedness constituting indemnificatidoligations or obligations in respect
of purchase price or other similar adjustments onnection with Permitted Dispositions; and
(i) Indebtedness consisting of obligations of ahgan Party or any Subsidiary under deferred
compensation or other similar arrangements incubeduch Person in connection with any Permitted
Investment;

(m) Indebtedness consisting of the financing ofitasce premiums incurred in the
ordinary course of business of any Loan Party gr@ubsidiary;

(n) Guarantees (i) of any Indebtedness of any Barty or any Subsidiary thereof
described in clause (a) hereof, (ii) by any LoartyPef any Indebtedness of another Loan Party peechi
hereunder, (iii) by any Loan Party of Indebtednetdeerwise permitted hereunder of any Subsidiary tha
is not a Loan Party to the extent such Guaranteepermitted pursuant to Section 7.2, and (iv) by a
Subsidiary that is not a Loan Party of Indebtedméssiother Subsidiary that is not a Loan Party;

(0) the Interim Order Intercompany Loans in an aggte principal amount not to
exceed the amount specified in the definition afsterm plus any interest paid-in-kind thereon;

(p) Indebtedness consisting of obligations of angri.Party or any Subsidiary under
deferred compensation or other similar arrangemmmisrred by such Person in connection with any
Investment to the extent permitted under Secti@n 7.

(o) obligations in respect of Bank Products andhClmnagement Services and
other Indebtedness in respect of netting servieegpmatic clearinghouse arrangements, overdraft
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protections and similar arrangements, in each dasthe extent permitted by the Cash Management
Order;

(N Indebtedness incurred by any Loan Party or@uysidiary in respect of letters of
credit, bank guarantees, bankers’ acceptanceshaase receipts or similar instruments issued atete
in the ordinary course of business consistent st practice in respect of workers compensation
claims, health, disability or other employee bdsefir property, casualty or liability insurance sif-
insurance or other Indebtedness with respect tmbwgisement-type obligations regarding workers
compensation claims; provided that any such Indkises of a Loan Party shall be unsecured;

(s) without duplication of any Indebtedness desatibin clause (a) through
(r) above, other Indebtedness in an aggregateipahamount not to exceed $1,000,000 at any time
outstanding (provided, that this clause (s) shatllle used by any Loan Party to extend any crediny
Immaterial Subsidiary);

(®) [reserved]; and

(u) all premiums (if any), interest (including pgsdtition interest), fees, expenses,
charges and additional or contingent interest digatoons described in clauses (a) through (s) abov

Notwithstanding anything to the contrary containedthis Agreement, the aggregate amount of
Indebtedness that is incurred under clause (k) @boany currency other than Euros shall be detexchi
based on currency exchange rates as of the datewfence and the limit set forth in clause (kpadbd
will not be deemed to have been exceeded solayresult of fluctuations in currency exchange rates

“Permitted Investments” means each of the following

(a) readily marketable obligations issued or diyeahd fully guaranteed or insured
by the United States of America (or with respectatd-oreign Subsidiary, any country (or province
thereof, as applicable) in which such Foreign Siiasy is incorporated or otherwise formed) (or Iy a
agency or instrumentality of the United States afighica or such other country, as applicable) having
maturities of not more than one year from the ddtacquisition thereof; provided that the full fa&nd
credit of the United States of America or such ottmuntry, as applicable, is pledged in suppontebie

(b) commercial paper issued by any Person organindér the laws of any state of
the United States of America (or with respect teoaeign Subsidiary, any country (or province théreo
as applicable) in which such Foreign Subsidiarine®rporated or otherwise formed), and rated, at th
time of acquisition thereof, at least “Prime-1" {be then equivalent grade) by Moody’s or at |8Ast”

(or the then equivalent grade) by S&P, in each eate maturities of not more than one year from the
date of acquisition thereof;

(c) time deposits with, or insured certificatesdeposit or bankers’ acceptances of,
any commercial bank that (i) (A) is a Lender or {8prganized under the laws of the United Stafes o
America, any state thereof or the District of Coan(or with respect to a Foreign Subsidiary, any
country (or province thereof, as applicable) inathsuch Foreign Subsidiary is incorporated or ot
formed) or is the principal banking subsidiary ddank holding company organized under the lawsief t
United States of America, any state thereof orDisrict of Columbia, and is a member of the Febtlera
Reserve System, (ii) issues (or the parent of whédues) commercial paper rated, at the time of
acquisition thereof, as described in clause (lisfdefinition and (iii) has combined capital audplus
of at least $500,000,000, in each case with masribf not more than one year from the date of
acquisition thereof;
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(d) fully collateralized repurchase agreements waitterm of not more than thirty
(30) days for securities described in clause (ayab(without regard to the limitation on maturity
contained in such clause) and entered into witman€ial institution satisfying the criteria dedad in
clause (c) above at the time of acquisition theogafith any primary dealer and having a marketeadt
the time that such repurchase agreement is entacedf not less than 100% of the repurchase obéga
of such counterparty entity with whom such repusehagreement has been entered into;

(e securities with maturities of one year or l&ssn the date of acquisition issued
or fully guaranteed by any state, commonwealtheoritory of the United States of America (or with
respect to a Foreign Subsidiary, any country (awvipce thereof, as applicable) in which such Fareig
Subsidiary is incorporated or otherwise formed),aoy political subdivision or taxing authority afiya
such state, commonwealth or territory or by anyeifpm government, the securities of which state,
commonwealth, territory, political subdivision, tag authority or foreign government (as the casg ma
be) are rated at least A by S&P or A by Moody'’s;

()] securities with maturities of six months or deBom the date of acquisition
backed by standby letters of credit issued by amgmercial bank satisfying the requirements of aaus
(c) of this definition;

(@) marketable short-term money market and sinskourities or funds having, at
the time of acquisition thereof, a rating of atskea-2 from S&P (or, if at any time S&P shall no¢ b
rating such obligations, an equivalent rating franother nationally recognized rating service);

(h) Investments, classified in accordance with GA#&dPcurrent assets of the Loan
Parties or any Subsidiary, in any money market fumdtual fund, or other shares of investment
companies that are registered under the Invest@®empany Act of 1940, and which invest primarily in
one or more of the types of securities describetdainses (a) through (g) above;

0] Investments existing on the Petition Date; miled that the amount of any
Investment permitted pursuant to this clause isimoieased from the amount of such Investment en th
Petition Date except as otherwise permitted byiGeat.2;

()] [reserved];

(k) Investments by (i) any Loan Party in any othevan Party (other than an
Immaterial Subsidiary) and (ii) any Subsidiary tigahot a Loan Party in any other Subsidiary teatat
a Loan Party;

)] Investments consisting of extensions of crethit the nature of accounts
receivable or notes receivable arising from thengoh trade credit in the ordinary course of busgeand
Investments received in satisfaction or partiais&attion thereof from financially troubled account
debtors and other credits to suppliers in the angirtourse of business;

(m) Guarantees constituting Permitted Indebtedness;
(n) Investments in the Foreign Borrowers (as defimethe DIP ABL Facility) in the

form of loans to the extent required to fund angpatlyment required under Section 2.05(d), (e) oof(f)
the DIP ABL Facility;

34



Case 15-11880 Doc 25-1 Filed 09/09/15 Page 73 of 162

(0) Investments received in connection with thekbaptcy or reorganization of, or
settlement of delinquent accounts and disputes wititomers and suppliers, in each case in theamgi
course of business;

(p) (i) advances of payroll payments to employeethée ordinary course of business
and (ii) other loans and advances to officers,ctims and employees of the Loan Parties and Salbssdli
in the ordinary course of business in an amountmeikceed $100,000 to any individual at any timeno
an aggregate amount not to exceed $1,000,000 atiauey outstanding; provided, however, that an
individual's use of a cashless exercise procedungay the exercise price and required tax withimgdi
(or either of them) in connection with such indivadl's exercise of a compensatory option to purchase
stock issued by the Parent shall not give riseltma or advance for the purposes of this clause(the
extent that all funds representing full paymenswth option exercise price and required tax witthimgl
are actually remitted to the Parent before theeclwsbusiness on either (x) the date of exercisthef
stock option or (y) the date of issuance of thelsfmursuant to the option exercise;

(@) Investments by the Loan Parties in Foreigns&liéries in the form of loans that
are (x) made for the purpose of funding disbursesbg Foreign Subsidiaries other than the Canadian
Subsidiary, the Australian Subsidiary and the JaparSubsidiaries, in each case, consistent with the
Budget (within Permitted Variances) and (y) in @gr@gate amount outstanding at any time not inssxce
of the amount by which the maximum principal amoointhdebtedness permitted under clause (k) of the
definition of “Permitted Indebtedness” exceeds taggregate outstanding principal amount of
Indebtedness actually incurred in reliance thereon;

(n Interim Order Intercompany Loans;
(s) [reserved];
(®) Guarantees of leases or other obligations gf laman Party or any Subsidiary

that do not constitute Indebtedness, in each aageesl into in the ordinary course of business;

(u) in the case of investments by any Foreign Siidrsi or investments made in a
country outside of the United States, Permitteceétments shall also include (i) investments oftyipe
described in clauses (a) through (h) above of gorebligors, which investments or obligors (or the
parents of such obligors) have ratings describesush clauses or equivalent ratings from comparable
foreign rating agencies and (iii) other short-temvestments utilized by Foreign Subsidiaries in
accordance with normal investment practices foh camnagement in investments analogous to the
foregoing investments described in clauses (aytii¢h) above;

(V) promissory notes and other non-cash considerdhiat is received in connection
with any Permitted Disposition; and

(w) other Investments in an aggregate amount nexéeed $1,000,000 at any time
outstanding (provided, that no Loan Party shall enaky Investment pursuant to this clause (w) in any
Immaterial Subsidiary);

provided, however, that notwithstanding the foregoi(i) except as otherwise provided in any Segurit
Document, no Investment of any Loan Party of a typecified in clauses (a) through (h) above (each,
“Cash Equivalent”) shall constitute a Permitted dsivnent unless such Investment is pledged to the
Administrative Agent as additional collateral fbietapplicable Obligations pursuant to such secanty
control agreements as may be reasonably requireshypyAgent and (ii) no Cash Equivalent of any Loan
Party shall constitute a Permitted Investment wéiig Loans are outstanding.
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“Permitted Variance” means a Variance from the Baidgn a cumulative basis tested on a
weekly basis (the_ “Testing Period”) commencing wiie Petition Date, which Variance (i) is not more
than 10% with respect to cumulative total operateaeipts to the Budget for such Testing Period(@hnd
is not more than 10% more than the cumulative TDiabursements in the Budget for such Testing
Period (without giving effect to the making of L@amr DIP ABL Loans or the repayments or
prepayments of Loans or DIP ABL Loans) on a cunigabasis to the Budget; provided, however, that
the first such Variance with respect to clausesig (ii) will be tested after the end of the thi8dd) full
calendar week after the Petition Date.

“Person” means any natural person, corporationiduonliability company, trust, joint venture,
association, company, partnership, limited partriprsGovernmental Authority or other entity.

“Petition Date” has the meaning set forth in theteds hereto.

“Plan” means any employee benefit plan within tmeaning of Section 3(3) of ERISA
(including a Pension Plan), maintained for emplsyaea Borrower or, with respect to any such pleat t
is subject to Section 412 of the Code or Title WERISA, any ERISA Affiliate or any such Plan to
which a Borrower or, with respect to any such pleat is subject to Section 412 of the Code or Tile
of ERISA, or any ERISA Affiliate is required to doibute on behalf of any of its employees.

“Plan_of Reorganization” means a plan filed in t@ases pursuant to Chapter 11 of the
Bankruptcy Code.

“Plan Sponsor Agreement” means that certain plams@ agreement among Borrower, the other
Debtors and Big Wave or one or more of its affdmidated as of | |, 2015, attached hereto as
Exhibit O.

“Platform” has the meaning specified in Section 6.2

“Pledge Agreement” means the Pledge Agreement dested the Effective Date among the Loan
Parties party thereto and the Administrative Agent.

“Post-Carve Out Trigger Notice Cap” means $1,000,00

“PPSA” means th@ersonal Property Security Act (Ontario) (or any successor statute) or similar
legislation of any other Canadian jurisdiction,liring, without limitation, the Civil Code of Quebehe
laws of which are required by such legislation ® dpplied in connection with the issue, perfection,
enforcement, opposability, validity or effect otasaty interests or other applicable Liens.

“Prepayment Event” means:

(a) any Disposition of property or assets of a Ldzarty other than Permitted
Dispositions;

(b) any casualty, expropriation or other insuredndge to, or any taking under
power of eminent domain or by condemnation or simgroceeding of, any property or asset of a Loan
Party generating Net Proceeds in excess of $1,000ihless the proceeds therefrom are require@to b
paid to the holder of a Lien on such property aeaaving priority over the Lien of the applicable
Agent; or
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(9) the incurrence by a Loan Party of any Indeb¢ésdrfor borrowed money other
than Permitted Indebtedness.

“Prepetition Parties” means, collectively, the Exig ABL Agent, the Existing ABL Lenders, the
Existing Senior Secured Note Collateral Agent, dredExisting Senior Secured Noteholders.

“Primed Liens” has the meaning set forth in theteds hereto.

“Prior Indebtedness” means the Indebtedness andtladlr obligations outstanding under the
Existing ABL Agreement.

“Prior Lenders” means the holders of any Prior btddness and any agent for such holders.

“Priority Permitted Encumbrances” means, (x) subjec the Intercreditor Agreement, with
respect to the DIP ABL Priority Collateral, the DMBL Lien of the DIP ABL Agent securing the DIP
ABL Claims, (y) the Lien of the Existing ABL Agermin the Existing ABL Credit Agreement Collateral
Account, and (z) any other valid, perfected, and-agoidable Permitted Encumbrance in existence on
the Petition Date (other than any Existing SeniecUsed Note Liens and, except as set forth abbee, t
Existing ABL Liens).

“Public Lender” has the meaning specified in Sec8d.
“Real Estate” means all land, together with theldings, structures, parking areas, and other
improvements thereon, now or hereafter owned ael@dy any Loan Party or any Subsidiary, including

all easements, rights-of-way, and similar rightatreg thereto.

“Recipient” means the Administrative Agent, any tHenor any other recipient of any payment
to be made by or on account of any obligation gf laman Party hereunder.

“Register” has the meaning specified in Sectior6{d).

“Registered Public Accounting Firm” has the mearspgcified by the Securities Laws and shall
be independent of the Parent and its Subsidiasigsescribed by the Securities Laws.

“Related Parties” means, with respect to any Persooh Person’s Affiliates and the partners,
directors, officers, employees, agents and advisiossich Person and of such Person’s Affiliates.

“Reportable Event” means any of the events sehfortSection 4043(c) of ERISA, other than
events for which the 30 day notice period has legred.

“Reports” has the meaning provided in Section 91L3(

“Request for Credit Extension” means, with respeciny Loan, a Borrowing Notice.

“Required Lenders” means, as of any date of detatian, the Lenders holding more than fifty
percent (50%) of the Aggregate Commitments thesffiect and the aggregate unpaid principal amount of
Term Loans then outstanding or, if the Commitmdrgazh Lender to make Loans have been terminated
pursuant to Section 8.2, the Lenders holding inatlpgregate more than 50% of the the aggregate dinpai
principal amount of the Loans then outstanding.

“Responsible Officer” means the chief executiveiogif, president, chief financial officer,
treasurer, assistant treasurer, director or segre@ha Loan Party or any of the other individuals
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designated in writing to the Administrative Agert én existing Responsible Officer of a Loan Pady a
an authorized signatory of any certificate or otdecument to be delivered hereunder. Any document
delivered hereunder that is signed by a Responglifeer of a Loan Party shall be conclusively
presumed to have been authorized by all necessapprate, partnership and/or other action on thé pa
of such Loan Party and such Responsible Officell Bleaconclusively presumed to have acted on behalf
of such Loan Party.

“Restricted Payment” means any dividend or othetrithution (whether in cash, securities or
other property) with respect to any capital stoclother Equity Interest of any Loan Party or anytsef
Subsidiaries, or any payment (whether in cash,rgesuor other property), including any sinkingtlior
similar deposit, on account of the purchase, rediempretirement, defeasance, acquisition, canbatia
or termination of any such capital stock or othquiy Interest, or on account of any return of talpio
such Person’s stockholders, partners or membetbdarquivalent of any thereof), or any option, naat
or other right to acquire any such dividend or otdistribution or payment. Without limiting the
foregoing, “Restricted Payments” with respect tyg hoan Party or any Subsidiary shall also inclulle a
payments made by such Person with any proceedsdsisalution or liquidation of such Loan Party or
such Subsidiary.

“S&P” means Standard & Poor’s Ratings Servicesivasion of The McGraw-Hill Companies,
Inc. and any successor thereto.

“Same Day Funds” means with respect to disbursesremii payments in Dollars, immediately
available funds.

“Sarbanes-Oxley” means the Sarbanes-Oxley Act 6228s amended and in effect from time to
time.

“SEC” means the Securities and Exchange Commissionany Governmental Authority
succeeding to any of its principal functions.

“Secured Parties” means the Administrative Agertt e Lenders; “Secured Party” means any
of them individually.

“Secured Party Expenses” means: (a) all reasonabfs and expenses incurred by the
Administrative Agent, Big Wave, the other Lenders! @éheir respective Lender Affiliates, in connentio
with this Agreement and the other Loan Documentd #re transactions contemplated hereby and
thereby, including, without limitation, (i) (butrhited in the case of legal counsel to) the readeriaies,
charges and disbursements of (A) one (1) legalseluiocal counsel and foreign counsel in eachvagie
jurisdiction for the Administrative Agent, Big Wawand the other Lenders and their respective Lender
Affiliates collectively, (B) consultants and taxgaunting and other professionals and advisordher
Administrative Agent, Big Wave and the other Lemdand their respective Lender Affiliates,
(C) appraisers and appraisals, (D) audits (inciygier diems) and commercial finance examinationd, a
(E) the Administrative Agent, Big Wave and the othenders and their respective Lender Affiliatestth
are incurred during any workout or restructuringgot&tions in respect of the Obligations, (ii) all
reasonable costs and expenses incurred in connedtith (A) the preparation, negotiation,
administration, management, execution and delieéithis Agreement and the other Loan Documents or
any amendments, modifications or waivers of thevigions thereof (whether or not the transactions
contemplated hereby or thereby shall be consumma(B) due diligence, insurance, transportation,
computer, duplication, insurance, consultant, $eafiing and recording fees and expenses, (C) the
monitoring, enforcement or protection of their tgin connection with this Agreement or the otheah
Documents or efforts to preserve, protect, collectenforce the Collateral or in connection withyan
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proceeding under any Debtor Relief Laws, or (D) auykout or restructuring negotiations in respect o
any Obligations, including, without limitation, amegotiation and documentation of any restructuring
support agreement (including the Plan Sponsor Agee¢), plan of reorganization (including a
Sponsored Plan), any disclosure statement and they elated agreements, and (iii) all reasonabte a
customary fees and charges (as adjusted from tintieng) of the Administrative Agent, Big Wave and
the other Lenders and their respective Lender iAfék with respect to the disbursement of fundgter
receipt of funds) to or for the account of Paremd ¢he other Loan Parties (whether by wire tranefer
otherwise), together with any reasonable costsexpenses incurred in connection therewith; (b)hwit
respect to the Administrative Agent, Big Wave ahd dther Lenders and their respective Affiliatds, a
reasonable costs expenses incurred in connectittntix@ preparation and negotiation, execution and
delivery of this Agreement and the other Loan Doeuts, and (c) all other reasonable costs and egpens
incurred by the Secured Parties and their respedtender Affiliates, including, without limitationn
connection with the enforcement of the Securediézrtights and remedies under any of the Loan
Documents or applicable Law including in the couo$eny work-out or restructuring of the Loans or
other Obligations during the pendency of any Ex@ribefault, in each case subject to the limitatton
legal counsel in clause (a)(1)(A) above.

“Securities Laws” means, collectively, the SecaestiAct of 1933, the Securities Exchange Act of
1934, Sarbanes-Oxley, and the applicable accourdaimdy auditing principles, rules, standards and
practices promulgated, approved or incorporatethbySEC or the PCAOB; and all applicable securities
laws in each province and territory of Canada dn&lrespective regulations, rules regulations, l@ank
orders and blanket rulings under such laws togettidr applicable published policy statements and
notices of the securities regulator of each suckipce and territory.

“Security Agreement” means the Security Agreemexted as of the Effective Date among the
Loan Parties and the Administrative Agent.

“Security Documents” means the Security Agreemém, Pledge Agreement, the Intellectual
Property Security Agreement and each other secagreement or other instrument or document
executed and delivered by or on behalf of any LBarty to the Administrative Agent pursuant to this
Agreement or any other Loan Document granting a tgesecure any of the Obligations.

“Settlement Date” has the meaning provided in $ach.14(a).

“Shareholders’ Equity” means, as of any date oéiaination, consolidated shareholders’ equity
of the Parent and its Subsidiaries or the ParathitarAmericas/Foreign Subsidiaries, as applicaddeof
that date determined in accordance with GAAP.

“Sponsored Plan” means a plan of reorganizatiopaugd by Big Wave.

“Store” means any retail store (which may includey aeal property, fixtures, equipment,
inventory and other property related thereto) oehaor to be operated, by any Loan Party or, as
applicable, any Subsidiary; provided that with extpto the provisos to clause (b) of the definitadn
“Permitted Disposition”, “Store” does not includmgks, temporary stores, seasonal stores, popeugsst
or “shops within a shop.”

“Subordinated Indebtedness” means Indebtednesshwhi@xpressly subordinated in right of
payment to the prior Payment in Full and whichnsform and on terms approved in writing by the
Administrative Agent.
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“Subsidiary” of a Person means a corporation, astmp, joint venture, limited liability
company, unlimited liability company or other buesis entity of which a majority of the shares of iBqu
Interests having ordinary voting power for the &tet of directors or other governing body are & th
time beneficially owned, or the management of whihotherwise Controlled, directly, or indirectly
through one or more intermediaries, or both, byhsRerson. Unless otherwise specified, all reference
herein to a “Subsidiary” or to “Subsidiaries” shagfer to a Subsidiary or Subsidiaries of a LoartyPa

“Substantial Liquidation” means either (a) the Ligation of substantially all of the Collateral, or
(b) the sale or other disposition of substantiallyof the Collateral by the Loan Parties.

“Successor Cases” means any case under Chapteh& Bankruptcy Code upon the conversion
of any of these Cases, or in any proceedings segieg or related to any of the foregoing.

“Supplemental Term Loan” means any Term Loan deseghas a Supplemental Term Loan in
the applicable Borrowing Request.

“Supplemental Term Loan Conditions” means:

(a) the Borrowing Request specifies that the Beerois requesting Supplemental Term
Loans;

(b) after giving effect to the requested Creditdasion, the aggregate principal amount
of Supplemental Term Loans advanced under thisekgeat shall not exceed $25,000,000;

(c) the Borrower shall deliver to the Agent a suarynof the rationale for the requested
borrowing of Supplemental Term Loans and the psedaise of proceeds thereof;

(d) the borrowing of the requested amount or tee of proceeds thereunder is not
contemplated by the Budget; and

(e) the Required Lenders consent to the borrowfrigupplemental Term Loans.

“Swap Contract” means (a) any and all rate swapstetions, basis swaps, credit derivative
transactions, forward rate transactions, commodiyaps, commodity options, forward commodity
contracts, equity or equity index swaps or optidi@)d or bond price or bond index swaps or optmns
forward bond or forward bond price or forward bdndex transactions, interest rate options, forward
foreign exchange transactions, cap transactionsy firansactions, collar transactions, currencypswa
transactions, cross-currency rate swap transactoomeency options, spot contracts, or any othetlai
transactions or any combination of any of the foreg (including any options to enter into any oé th
foregoing), whether or not any such transactiogagerned by or subject to any master agreement, and
(b) any and all transactions of any kind, and #lated confirmations, which are subject to the seamd
conditions of, or governed by, any form of mastgreament published by the International Swaps and
Derivatives Association, Inc., any International&ign Exchange Master Agreement, or any other maste
agreement (any such master agreement, togetheramithrelated schedules, a “Master Agreement”),
including any such obligations or liabilities undary Master Agreement.

“Swap Obligation” means with respect to any LoantyPany obligation to pay or perform under
any agreement, contract or transaction that comssita “swap” within the meaning of Section 1a(df7)
the Commodity Exchange Act.
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“Swap Termination Value” means, in respect of amg or more Swap Contracts, after taking
into account the effect of any legally enforceabédting agreement relating to such Swap Contracts,
(a) for any date on or after the date such Swapr&cis have been closed out and termination vglue(s
determined in accordance therewith, such terminati@ue(s), and (b) for any date prior to the date
referenced in clause (a), the amount(s) determ@edhe mark-to-market value(s) for such Swap
Contracts, as determined based upon one or moremaniklet or other readily available quotations
provided by any recognized dealer in such Swap r@otst (which may include a Lender or any Lender
Affiliate of a Lender).

“Synthetic Lease Obligation” means the monetaryigaltion of a Person under (a) a so-called
synthetic, off-balance sheet or tax retention lease(b) an agreement for the use or possession of
property (including sale and leaseback transagtiomsach case, creating obligations that do ppear
on the balance sheet of such Person but which, timoapplication of any Debtor Relief Laws to such
Person, would be characterized as the indebtedoessich Person (without regard to accounting
treatment).

“Taxes” means all present or future taxes, leviegposts, duties, deductions, withholdings
(including backup withholding), assessments, feesother charges imposed by any Governmental
Authority, including any interest, additions to taxpenalties applicable thereto.

“Term Loan” means all of the term loans made by tlemders to the Borrower under this
Agreement and the other Loan Documents from timgme, including, without limitation, the Interim
Order Date Term Loan. All Term Loans shall be deimated in Dollars.

“Term Note” means a promissory note of the Borrowayable to a Lender substantially in the
form of Exhibit B hereto, evidencing Indebtednetshe Borrower under the portion of the Term Loan
owing to such Lender.

“Termination Amount” means $2,300,000 as payablsyant to Section 2.9 hereof.

“Termination Date” means the earliest to occur afthe Maturity Date, (b) the acceleration of
the Obligations pursuant to Section 8.2 after tt®iorence of an Event of Default, (¢c) conversibamy
of the Cases to a case under Chapter 7 of the Bptakr Code, (d) dismissal of any of the Casesth@)
effective date of any Loan Party’s plan of reorgation confirmed in the Cases that has been coafirm
by an order of the Bankruptcy Court, (f) repaymiantull of the Obligations and the termination tiet
Commitments hereunder, (g) the occurrence of tife BBL Termination Date and (h) a sale of all or
substantially all of the assets of the DomesticriBarties under Section 363 of the Bankruptcy Code.

“Testing Period” has the meaning set forth in thérdtion of “Permitted Variance”.

“Total Disbursements” means the sum of total opmgatlisbursements, total non-operating
disbursements and total bankruptcy disbursememisoafded in the Budget.

“Trading with the Enemy Act” has the meaning setifon Section 10.18.

“UCC” or “Uniform Commercial Code” means the UniforCommercial Code as in effect from
time to time in the State of New York and all teras®d in this Agreement or any other Loan Document
and not otherwise defined herein or therein shaliehthe respective meanings (if any) given suaimger
in the UCC;_provided that, if a term is definedArticle 9 of the Uniform Commercial Code differantl
than in another Article thereof, the term shall dndélve meaning set forth in Article 9; provided et
that, if by reason of mandatory provisions of lgerfection, or the effect of perfection or non-getion,
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of a security interest in any Collateral or theimmlity of any remedy hereunder is governed bg th
Uniform Commercial Code as in effect in a jurisotiot other than the State of New York, “Uniform
Commercial Code” means the Uniform Commercial Cadein effect in such other jurisdiction for
purposes of the provisions hereof relating to suetiection or effect of perfection or non-perfentior
availability of such remedy, as the case may be.

“Unbudgeted Investigation Claims” has the meaningmgto such term in Section 7.20(b).

“Unencumbered Assets” has the meaning given to geromin_Section 7.20(b).

“United States” and “U.S.” mean the United StateAmerica.

“United States Trustee” means the Office of thetethiStates Trustee.

“U.S. Person” means any Person that is a “UniteéteSt Person” as defined in
Section 7701(a)(30) of the Code.

“U.S. Tax Compliance Certificate” has the meanipgasfied in_Section 3.1(e)(ii)(B)(3).

“Variance” means a difference in the amount comadim the Budget with respect to cumulative
operating receipts and cumulative Total Disbursémean each case compared to the actual cumulative
operating receipts and/or actual aggregate curmeldtal Disbursements, as applicable, on a cuielat
basis.

“Variance Report” has the meaning set forth in Bec6.2(h).

“Wholly Owned Subsidiary” means, with respect ty &erson, any corporation, partnership or
other entity of which all of the Equity Intereststi{er than, in the case of a corporation, direttors
qualifying shares) are directly or indirectly ownedcontrolled by such Person or one or more Wholly
Owned Subsidiaries of such Person or by such Persdrone or more Wholly Owned Subsidiaries of
such Person.

1.2 Other Interpretive Provisions. With reference to this Agreement and each otheanL
Document, unless otherwise specified herein oughother Loan Document:

(a) The definitions of terms herein shall apply equatlythe singular and plural
forms of the terms defined. Whenever the contexy meguire, any pronoun shall include the
corresponding masculine, feminine and neuter forige words “include,” “includes” and
“including” shall be deemed to be followed by thagse “without limitation.” The word_“will”
shall be construed to have the same meaning aadt &f$ the word_“shall.” Unless the context
requires otherwise, (i) any definition of or refece to any agreement, instrument or other
document (including any Organization Document) Ished construed as referring to such
agreement, instrument or other document as frora tontime amended, restated, amended and
restated, supplemented or otherwise modified (stlige any restrictions on such amendments,
restatements, amendment and restatements, suppdeoremodifications set forth herein or in
any other Loan Document), (ii) any reference heteiany Person shall be construed to include
such Person’s successors and assigns, (iii) thelsavtrerein,” “hereof’” and “hereunder,” and
words of similar import when used in any Loan Doeut shall be construed to refer to such
Loan Document in its entirety and not to any patéc provision thereof, (iv) all references in a
Loan Document to Articles, Sections, Exhibits amthé&lules shall be construed to refer to
Articles and Sections of, and Exhibits and Schexiute the Loan Document in which such

42



1.3

Case 15-11880 Doc 25-1 Filed 09/09/15 Page 81 of 162

references appear, (v) any reference to any law sttdude all statutory and regulatory rules,
regulations, orders and provisions consolidatimgerading replacing or interpreting such law and
any reference to any law or regulation shall, unletherwise specified, refer to such law or
regulation as amended, modified or supplemented time to time, and (vi) the words “asset”
and “property” shall be construed to have the sameaning and effect and to refer to any and all
tangible and intangible assets and propertiesudieg cash, securities, accounts and contract
rights.

(b) In the computation of periods of time from a spedifdate to a later specified
date, unless otherwise expressly provided, the wiimn” means “from and including;” the
words “to” and “until” each mean_“to but excludifiggnd the word “through” means “to and

including.”

(9) Article and Section headings used herein and inother Loan Documents are
for convenience of reference only, are not partthid Agreement and shall not affect the
construction of, or be taken into consideratiomnirerpreting, this Agreement or any other Loan
Document.

(d) Any other undefined term contained in any of thah®ocuments shall, unless
the context indicates otherwise, have the meanimyigied for such term in the Uniform
Commercial Code as in effect in the State of NewkYo the extent the same are used or defined
therein.

(e) Whenever any provision in any Loan Document reterthe knowledge (or an
analogous phrase) of any Loan Party, such wordsemeded to signify that such Loan Party has
actual knowledge or awareness of a particular dacircumstance or that such Loan Party, if it
had exercised reasonable diligence, would have knaw been aware of such fact or
circumstance.

Accounting Terms.

(a) Generally. All accounting terms not specifically completely defined herein
shall be construed in conformity with, and all ficgal data (including financial ratios and other
financial calculations) required to be submittedspant to this Agreement shall be prepared in
conformity with, GAAP applied on a consistent baas in effect from time to time, applied in a
manner consistent with that used in preparing thelitkd Financial Statements, except as
otherwise specifically prescribed herein. Any oatign of a Person under a lease that is not (or
would not be) required to be classified and accedirfor as a Capital Lease Obligation or
Attributable Indebtedness on a balance sheet di Seson under GAAP as in effect on the
Effective Date shall not be treated as a CapitaskeObligation or Attributable Indebtedness as a
result of the adoption of changes in GAAP or changahe application of GAAP.

(b) Changes in GAAP. If at any time any change in GAABuld affect the
computation of any financial ratio or requiremeet forth in any Loan Document, and either the
Borrower or the Required Lenders shall so requlestAdministrative Agent, the Lenders and the
Borrower shall negotiate in good faith to amendhstatio or requirement to preserve the original
intent thereof in light of such change in GAAP (®ab to the approval of the Required Lenders);
provided that, until so amended, (i) such ratiaemuirement shall continue to be computed in
accordance with GAAP prior to such change thereith @) the Borrower shall provide to the
Administrative Agent for distribution to the Lendefinancial statements and other documents
required under this Agreement or as reasonablyestqd hereunder setting forth a reconciliation
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between calculations of such ratio or requiremeatienbefore and after giving effect to such
change in GAAP.

1.4 Rounding. Any financial ratios required to be maintainedtbg Loan Parties pursuant to this
Agreement shall be calculated by dividing the appede component by the other component, carrying
the result to one place more than the number dfegldy which such ratio is expressed herein and
rounding the result up or down to the nearest nurfwi¢h a rounding-up if there is no nearest nurhber

15 Times of Day Unless otherwise specified, all references heteirtimes of day shall be
references to Eastern time (daylight or standardpplicable).

1.6 [Reserved]

1.7 Certifications. All certifications to be made hereunder by anceif or representative of a Loan
Party shall be made by such Person in his or oty solely as an officer or a representativeuth
Loan Party, on such Loan Party’s behalf and nsuich Person’s individual capacity.

ARTICLE I
THE COMMITMENTS AND CREDIT EXTENSIONS

2.1 Amounts and Terms of Commitments

(@) Interim Order Date Term Loan. Subject to the teans conditions set forth
herein, on or within one Business Day after therint Order Date, each Lender severally and not
jointly agrees to make a term loan in Dollars te ®orrower (such loans, collectively, the
“Interim Order Date Term Loan”) based on such LeisdApplicable Percentage of the Interim
Order Date Term Loan Amount set forth on Schedwedrovided that the Interim Term Loans
funded by each Lender on the Interim Order Datdl &f/&a made net of its pro rata share of
original issue discount in the aggregate amou§t3p#450,000 that is applicable to the Aggregate
Commitments.

(b) Additional Term Loans During the Interim Order eki Subject to the terms
and conditions of this Agreement, each Lender sdlyeand not jointly agrees, from time to time
during the Interim Order Period, to make additiohafm Loans in Dollars to the Borrower in an
amount which, when taken together with the Inte@nder Date Term Loan and all other Term
Loans advanced after the Interim Order Date Teranl.ghall not exceed the lesser of (i) such
Lender's Applicable Percentage of the Interim Ord&riod Cap or (ii) such Lender's
Commitment.

(c) Term Loans On and After the Final Order Date. @d after the Final Order
Date, subject to the terms and conditions of thase&ment, each Lender severally and not jointly
agrees, from time to time, to make additional Té&wans (including Supplemental Term Loans)
in Dollars to the Borrower in an amount not to eadasuch Lender's Applicable Percentage of
the Aggregate Commitment at such time.

2.2 Procedures for Term Loan Borrowings

(a) Each Borrowing of Term Loans made after the Inte@nder Date Term Loan
shall be made upon the irrevocable notice of therd®eer to the Administrative Agent which
may be given by electronic transmission. Each suacdtice must be received by the
Administrative Agent and the Lenders (to the extsrih Lender’s e-mail address is identified on
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the applicable signature page hereto or otherwiaéadble to the Borrower) not later than 11:00
a.m. three (3) Business Days prior to the requedéed of any Borrowing of any Loans. Each
electronic notice by the Borrower pursuant to Bestion 2.2(a) must be confirmed promptly by
delivery to the Administrative Agent of a writteroripowing notice (such notice, a “Borrowing
Notice”), appropriately completed and signed by esponsible Officer of the Borrower. Each
Borrowing of Term Loans shall be in a principal ambof $1,000,000 or a whole multiple of
$1,000,000 in excess thereof. Each Borrowing Ndtideether electronic or written) shall specify
(i) the requested date of the Borrowing (whichlisha a Business Day) and (ii) the principal
amount of Term Loans to be borrowed. The Borroway mequest a Borrowing of Term Loans
no more frequently than one time per every ten Biiness Days.

(b) Following receipt of a Borrowing Notice, the Adnstrative Agent shall
promptly notify each Lender of the amount of itsphpable Percentage of the applicable Term
Loans. Each applicable Lender shall make the amaofints Term Loan available to the
Administrative Agent in Same Day Funds at the Adstrative Agent’s Office not later than 1:00
p.m. on the Business Day specified in the appled&drrowing Notice. Upon satisfaction of the
applicable conditions set forth in Section 4.1 an@ection 4.2, as applicable, the Administrative
Agent shall use reasonable efforts to make alldusw@received available to the Borrower in like
funds by no later than 4:00 p.m. on the day of iptcey the Administrative Agent by wire
transfer of such funds, in each case in accordaiiteinstructions provided to (and reasonably
acceptable to) the Administrative Agent.

[Reserved]
[Reserved]
Prepayments

(a) The Borrower may, upon irrevocable notice to thenidstrative Agent, at any
time or from time to time voluntarily prepay Loais whole or in part without premium or
penalty (other than, as applicable, the Terminat@e); provided that such notice must be
received by the Administrative Agent not later tHeEh00 a.m. one Business Day prior to any
date of prepayment of Loans; (ii) any voluntarypagment shall be in a principal amount of
$1,000,000 or a whole multiple of $1,000,000 inesscthereof or, if less, the entire principal
amount thereof then outstanding. Each such notiedl specify the date and amount of such
prepayment. All such prepayments shall be madBdltars. The Administrative Agent will
promptly notify each applicable Lender of its r@tesf each such notice, and of the amount of
such Lender’'s Applicable Percentage of such prepaymThe Borrowers shall make such
prepayment and the payment amount specified in satbe shall be due and payable on the date
specified therein. Each such prepayment shall hdieapto the Loans of the Lenders in
accordance with their respective Applicable Peragets.

(b) The Loan Parties shall prepay the Loans made ¢b e&them in an amount
equal to the Net Proceeds received by a Loan Bariccount of a Prepayment Event. Nothing in
this Section 2.5(b) shall be construed to congtithe Administrative Agent’s or any Lender’s
consent to any Prepayment Event that is not pexdhitly other provisions of this Agreement or
the other Loan Documents.

(c) Prepayments made pursuant to, to the extent th@ihdeteds received by a Loan

Party from a Prepayment Event relating to a LoartyP&ection 2.5(b), first, shall be applied
ratably to the outstanding Term Loans and secomel,aimount remaining, if any, after the
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prepayment in full of all Term Loans, to the Adnsimative Agent under the ABL DIP Facility, if
and to the extent required by the terms of ther¢néelitor Agreement, and third the amount
remaining, if any, may be retained by (or shalré®@rned to) the Borrower for use in a manner
not prohibited by this Agreement and in accordawitle the Budget and the Orders.

[Reserved]

Repayment of Loans The Borrower shall repay in Dollars to the Admetraitive Agent, for the

account of the applicable Lenders, on the Ternmonadate the aggregate principal amount of Loans
made to the Borrower and outstanding on such tzgether with all interest and fees related thereto

2.8

29

Interest.

(@) Subject to the provisions of Section 2.8(b) beleach Loan shall bear interest
on the outstanding principal amount thereof from date when made at a rate per annum equal
to the Applicable Rate.

(b) (i) If any amount payable under any Loan Documemtat paid in cash when due
(after giving effect to any applicable grace pesipavhether at stated maturity, by acceleration or
otherwise, such amount shall thereafter bear isterea fluctuating interest rate per annum at all
times equal to the Default Rate to the fullest eixpermitted by applicable Laws.

(i) If any other Event of Default exists, then the Adisirative Agent, upon
the request of the Required Lenders, shall notify Borrower that all outstanding
Obligations under the Loan Documents shall theeedfear interest at a fluctuating
interest rate per annum at all times equal to tetallt Rate and thereafter such Loans
shall bear interest at the Default Rate to theeftlextent permitted by applicable Laws
for so long as such or any other Event of Defauttantinuing;_provided that the Default
Rate shall automatically apply to all such Obligas immediately and without notice
upon the occurrence of any Event of Default purst@Bection 8.1(a) or Section 8.1(f).

(iir) Accrued and unpaid interest on past due amounttu¢iimg interest on
past due interest to the fullest extent permittgdapplicable Laws) shall be due and
payable upon demand (or automatically and immelgiatéhout any demand upon the
occurrence of any Event of Default pursuant toiSed.1(a) or Section 8.1(f)).

(c) Interest on each Loan shall be due and payable@ars in cash on each Interest
Payment Date applicable thereto and at such otherstas may be specified herein at the
Applicable Rate (or, as applicable, the DefaultdRaAll accrued and unpaid interest shall be paid
in cash on the Termination Date and shall also d&d p cash on any date a prepayment or
payment of principal of Loans is made for any iag¢rapplicable to such principal being prepaid
or paid.

Fees

(a) Termination Fee. The Borrower shall pay to the Austrative Agent on the
Termination Date, for distribution to the Lendees,fee (the “Termination Fee”) equal to
$2,300,000; provided that the Termination Fee shatlbe payable if (x) the Termination Date
occurs due to the conversion of any of the Cases ¢ase under Chapter 7 of the Bankruptcy
Code or (y) the Termination Date occurs on or dfiereffective date of a Sponsored Plan.
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Computation of Interest and Fees

(a) All computations of fees, interest and other amswhtall be made on the basis
of a 360 day year and actual days elapsed. Intehedl accrue on each Loan for the day on
which the Loan is made, and shall not accrue omanlLor any portion thereof, for the day on
which the Loan or such portion is paid, providedgttany Loan that is repaid on the same day on
which it is made shall, subject to Section 2.12¢apr interest for one day. Each determination by
Big Wave of an interest rate or fee hereunder dfmltonclusive and binding for all purposes,
absent manifest error.

(b) For the purposes of this Agreement, whenever istémebe paid hereunder is to
be calculated on the basis of a year of three lmaghdnd sixty (360) days or any other period of
time that is less than a calendar year, the yeaty of interest which the rate determined
pursuant to such calculation is equivalent is tag rso determined multiplied by the actual
number of days in the calendar year in which thmes& to be ascertained and divided by either
three hundred and sixty (360) or such other pesidéne, as the case may be.

(c) All calculations of interest payable by the Loartléas under this Agreement or
any other Loan Document are to be made on the lohdise nominal interest rate described
herein and therein and not on the basis of effegtearly rates or on any other basis which gives
effect to the principle of deemed reinvestmentnbériest which principle does not apply to any
interest calculated under this Agreement or anynLDacument. The parties hereto acknowledge
that there is a material difference between théedtmominal interest rates and the effective
yearly rates of interest and that they are capatbieaking the calculations required to determine
such effective yearly rates of interest.

Evidence of Debt

(a) The Credit Extensions made by each Lender shadividenced by one or more
accounts or records maintained by the Administeathgent (each, the “Loan Account”) in the
ordinary course of business. In addition, each kenday record in such Lender’s internal
records, an appropriate notation evidencing the datd amount of each Loan from such Lender,
each payment and prepayment of principal of any &wo@an, and each payment of interest, fees
and other amounts due in connection with the Obbga due to such Lender. The accounts or
records maintained by the Administrative Agent, Atministrative Agent and each Lender shall
be conclusive absent manifest error of the amolititeoCredit Extensions made by the Lenders
to the Borrower and the interest and payments t¢imer&ny failure to so record or any error in
doing so shall not, however, limit or otherwiseegffthe obligation of the Borrower hereunder to
pay any amount owing with respect to the Obligagidn the event of any conflict between the
accounts and records maintained by any Lender &ed aiccounts and records of the
Administrative Agent in respect of such matterg &tcounts and records of the Administrative
Agent shall control in the absence of manifestreifbe portion of the Term Loans made by each
Lender is evidenced by this Agreement and, if retgeeby such Lender, a Term Note payable to
such Lender in an amount equal to such Term Lesdeommitment. Each Lender may attach
schedules to its Term Note and endorse thereoddatee amount and maturity of its Term Loans
and payments with respect thereto. Any failurea@tach or endorse, or any error in doing so,
shall not, however, limit or otherwise affect thdigation of the Borrower hereunder to pay any
amount owing with respect to the Obligations. Upeceipt of an affidavit and indemnity of a
Lender as to the loss, theft, destruction or miitaof such Lender's Term Note and upon
cancellation of such Term Note, the Borrower vgflie, in lieu thereof, a replacement Term Note
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in favor of such Lender, in the same principal amidhereof and otherwise of like tenor (subject
to adjustment in the case of any assignments ¢f sander’'s Commitments).

Payments Generally; Administrative Agent’s Clawback

(a) General. All payments to be made by the Borrowallshe made without
condition or deduction for any counterclaim, defengcoupment or setoff. Except as otherwise
expressly provided herein, all payments by the ®@wer hereunder shall be made, as applicable,
to the Administrative Agent, for the account of tlespective Lenders to which such payment is
owed, at the applicable Administrative Agent's ©&iin Dollars, in each case, in Same Day
Funds not later than 2:00 p.m. on the date spdcifierein. The Administrative Agent will
promptly distribute to each Lender its Applicableré&ntage (or other applicable share as
provided herein) of such payment in like funds eseived by wire transfer to such Lender’'s
Lending Office in accordance with the provisionsSaction 2.14. All payments received by the
Administrative Agent after 2:00 p.m., in the cas@ayments in Dollars shall in each case solely
for the purpose of calculating interest and feeswacg hereunder, be deemed received on the
next succeeding Business Day and any applicabdeesit or fee shall continue to accrue. If any
payment to be made by the Borrower shall come due alay other than a Business Day,
payment shall be made on the next following Busiriday, and such extension of time shall be
reflected in computing interest or fees, as the caay be.

(b) Currency. All Loans shall be funded and paymengdl &ie made in Dollars.

(c) () Funding by Lenders; Presumption by AdminisratiAgent. Unless the
Administrative Agent shall have received noticenfra Lender prior to the proposed date of any
Borrowing that such Lender will not make availatidethe Administrative Agent such Lender’s
share of such Borrowing, the Administrative Agergynassume that such Lender has made such
share available on such date in accordance withidde€2.2 and may, in reliance upon such
assumption, make available to the Borrower a cpording amount. In such event, if a Lender
has not in fact made its share of the applicabled®dng available to the Administrative Agent,
then the applicable Lender and the Borrower selyesgjree to pay to the Administrative Agent
forthwith on demand such corresponding amount ime&S®ay Funds with interest thereon, for
each day from and including the date such amoumhade available to the Borrower to but
excluding the date of payment to the Administrathgent at (A) in the case of a payment to be
made by a Lender, the Overnight Rate, plus any @dtrative processing or similar fees
customarily charged by the Administrative Agentamnection with the foregoing, and (B) in the
case of a payment to be made by any BorrowersApipdicable Rate. If the Borrower and such
Lender shall pay such interest to the Administeathgent for the same or an overlapping period,
the Administrative Agent shall promptly remit toetBorrower the amount of such interest paid
by the Borrower for such period. If such Lendergdy share of the applicable Borrowing to the
Administrative Agent, then the amount so paid shaiistitute such Lender’s Loan included in
such Borrowing. Any payment by the Borrower shadl without prejudice to any claim the
Borrower may have against a Lender that shall Haved to make such payment to the
Administrative Agent.

(i) Payments by Borrower; Presumptions by Administeathgent. Unless
the Administrative Agent shall have received noficen the Borrower prior to the time
at which any payment is due to the AdministrativgeAt for the account of the Lenders
hereunder that the Borrower will not make such payimthe Administrative Agent may
assume that the Borrower has made such paymertabndste in accordance herewith
and may, in reliance upon such assumption, digeibothe Lenders the amount due. In
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such event, if the Borrower has not in fact madghquayment, then each of the Lenders
severally agrees to repay to the Administrative miderthwith on demand the amount so
distributed to such Lender, in Same Day Funds witérest thereon, for each day from
and including the date such amount is distributedt tto but excluding the date of
payment to the Administrative Agent at the applieaDvernight Rate.

A notice of the Administrative Agent to any Lenderthe Borrower with respect to any amount
owing under this Section 2.12(c) shall be conclesabsent manifest error.

(d) Failure to Satisfy Conditions Precedent. If any demmakes available to the
Administrative Agent funds for any Loan to be mégesuch Lender as provided in the foregoing
provisions of this_Article Il, and such funds aret made available to the Borrower by the
Administrative Agent because the conditions to #pplicable Credit Extension set forth in
Article IV are not satisfied or waived in accordanwith the terms hereof (subject to the
provisions of the last paragraph of Section 4.2 the Administrative Agent shall promptly
return such funds (in like funds as received frachsLender) to such Lender, without interest.

(e) Obligations of Lenders Several. The obligationstleé Lenders hereunder to
make Loans and to make payments pursuant to Sédidic) are several and not joint. The
failure of any Lender to make any Loan or to makg payment under Section 10.4(c) on any
date required hereunder shall not relieve any dtbader of its corresponding obligation to do so
on such date, and no Lender shall be responsiblaédailure of any other Lender to so make its
Loan, to purchase its participation or to makg@agment under Section 10.4(c).

® Funding Source. Nothing herein shall be deemedligate any Lender to obtain
the funds for any Loan in any particular place @nmer or to constitute a representation by any
Lender that it has obtained or will obtain the fsrfdr any Loan in any particular place or
manner.

2.13 Sharing of Payments by Lenders|f any Lender shall, by exercising any right etcf or
counterclaim or otherwise, obtain payment in respé@any principal of, interest, or other amountshw
respect to, any of the Obligations resulting intslilender’s receiving payment of a proportion of the
aggregate amount of such Obligations or particymatiand accrued interest thereon greater thamats p
rata share thereof as provided herein (includinga®ntravention of the priorities of payment g&th
in Section 8.3), then such Lender receiving sucdatgr proportion shall (a) notify the Administrativ
Agent of such fact, and (b) purchase (for caslaes /alue) participations in the Obligations of dlleer
applicable Lenders, or make such other adjustnestshall be equitable, so that the benefit of wdhs

payments shall be shared by the Lenders ratablyiratite priorities set forth in_Section 8.3, prasad
that:

(a) if any such participations or subparticipations arechased and all or any
portion of the payment giving rise thereto is resr@d, such participations or subparticipations
shall be rescinded and the purchase price restorén® extent of such recovery, without interest;
and

(b) the provisions of this Section shall not be coredrto apply to (x) any payment
made by any Loan Party pursuant to and in accosdwaitt the express terms of this Agreement
or (y) any payment obtained by a Lender as conaiier for the assignment of or sale of a
participation in any of its Loans to any assigneearticipant, other than to the Borrowers or any
Subsidiary thereof (as to which the provisionshid Section shall apply).
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Each Loan Party consents to the foregoing and agteethe extent it may effectively do so under
applicable Law, that any Lender acquiring a pgréiton pursuant to the foregoing arrangements may
exercise against such Loan Party rights of setoff @ounterclaim with respect to such participatsn
fully as if such Lender were a direct creditor ofls Loan Party in the amount of such participation.

2.14 Settlement Amongst Lenders

(a) The amount of each Lender’s Applicable Percentdgautstanding Loans shall
be computed weekly (or more frequently in the Adstnative Agent’s discretion) and shall be
adjusted upward or downward based on all Loans) rapdyments of Loans received by the
Administrative Agent as of 3:00 p.m. on the firgtdhess Day (such date, the “Settlement Date”)
following the end of the period specified by thendidistrative Agent.

(b) The Administrative Agent shall deliver to each loé tLenders, promptly after a
Settlement Date a summary statement of the amdunitstanding Loans for the period and the
amount of repayments received for the period. Akcted on the summary statement, (i) the
Administrative Agent shall transfer to each LenderApplicable Percentage of repayments, and
(i) each Lender shall transfer to the AdministratiAgent or the Administrative Agent shall
transfer to each Lender, such amounts as are @egeassinsure that, after giving effect to all
such transfers, the amount of Loans made by eaddédreshall be equal to such Lender’'s
Applicable Percentage of all applicable Loans aumding as of such Settlement Date. If the
summary statement requires transfers to be maithe tAdministrative Agent by the Lenders and
is received prior to 1:00 p.m. on a Business Daghgransfers shall be made in Same Day Funds
no later than 3:00 p.m. that day; and, if receigétdr 1:00 p.m., then no later than 3:00 p.m. on
the next Business Day. The obligation of each Lerndetransfer such funds is irrevocable,
unconditional and without recourse to or warrangythe Administrative Agent. If and to the
extent any Lender shall not have so made its teariefthe Administrative Agent, such Lender
agrees to pay to the Administrative Agent forthwih demand such amount, together with
interest thereon, for each day from such date uh®&l date such amount is paid to the
Administrative Agent equal to the applicable OvghtiRate, plus any administrative processing
or similar fees customarily charged by the AdmnaBte Agent in connection with the
foregoing.

2.15 [Reserved]

2.16 Certain Bankruptcy Matters .

(@) Except to the extent expressly provided otherwisan Order, the Loan Parties
hereby agree that, subject only to Priority PeeditEncumbrances and the Carve-Out, the
Obligations shall (i) constitute DIP Superpriorf®yaims over all administrative expense claims
and claims against the Debtors now existing or dfeee arising, of any kind or nature
whatsoever, including, without limitation, all adnigtrative expense claims of the kind specified
in Sections 105, 326, 328, 330, 331, 365, 503@3(H, 506(c) (subject to entry of the Final
Order), 507(a), 507(b), 546(c), 546(d), 726, 111134 or any other provisions of the Bankruptcy
Code and all super-priority administrative expemt®ms granted to any other Person the
establishment of which super-priority shall haverbapproved and authorized by the Bankruptcy
Court and (ii) be secured pursuant to Sectionsc362)( (c)(3) and (d)(1) of the Bankruptcy Code
and, to the extent provided in any of the Orders.

50



Case 15-11880 Doc 25-1 Filed 09/09/15 Page 89 of 162

(b) In the event of a conflict between, or inconsisyeamong, the Interim Order or
the Final Order, on the one hand, and any othenll@acument, on the other hand, the Interim
Order or the Final Order, as the case may be, sbatlol.

(c) Notwithstanding anything to the contrary contaihedein or elsewhere:

() the Secured Parties shall not be required to peepide, register or
publish any financing statements, mortgages, hymsthaccount control agreements,
notices of Lien or similar instruments in any jakiction or filing or registration office, or
to take possession of any Collateral or to takeathgr action in order to validate, render
enforceable or perfect the Liens on the Collateyanted by or pursuant to this
Agreement, the Orders or any other Loan Documénhel Administrative Agent (at the
Required Lenders’ direction, which shall be in sigle discretion), from time to time
elects to prepare, file, register or publish anghs@inancing statements, mortgages,
hypothecs, account control agreements, notices i@fh lor similar instruments, take
possession of any Collateral, or take any othepradb validate, render enforceable or
perfect all or any portion of the Administrative &g’s Liens on the Collateral, (A) all
such documents and actions shall be deemed tolwerefiled, registered, published or
recorded or taken at the time and on the datetli@atnterim Order is entered, and (B)
shall not negate or impair the validity or effeetness of this Section 2.16(c) or of the
perfection of any other Liens in favor of the Adimstnative Agent, for the benefit of the
Lenders and the other Secured Parties, on thet€malla Notwithstanding anything to the
contrary herein, neither the Administrative Ageot any Secured Party shall require the
filing of a Mortgage with respect to any Real Pmbpeof the Loan Parties unless an
Event of Default resulting from a breach of Secof(a) has occurred and is continuing.

(i) Except as otherwise agreed to by the Required kentiee Liens, Lien
priorities, DIP Superpriority Claims and other tigland remedies granted to the Secured
Parties pursuant to this Agreement, the Orderb®pther Loan Documents (specifically
including, but not limited to, the existence, petien, enforceability and priority of the
Liens provided for herein and therein, and the Buperpriority Claims provided herein
and therein) shall not be modified, altered or imgzh in any manner by any other
financing or extension of credit or incurrence nfiebtedness by any Borrower or any
other Loan Party (pursuant to Section 364 of thekBaptcy Code or otherwise), or by
dismissal or conversion of any of the Cases, atrigyother act or omission whatsoever.

(d) Without limiting the generality of the foregoingotwithstanding any such
financing, extension, incurrence, dismissal, cosiogr, act or omission:

0] subject only to Priority Permitted Encumbrances #redCarve-Out and
to the extent provided in any of the Orders andesfio the Orders, no costs or expenses
of administration which have been or may be inaiirethe Cases or any conversion of
the same or in any other proceedings related themetd no priority claims, are or will be
prior to or on a parity with any claim of any Lende the Administrative Agent against
the Debtors in respect of any Obligations;

(i) other than as provided in the Orders or the LoarcubDents, the
Administrative Agent’s Liens on the Collateral dhebnstitute valid, enforceable and
perfected first priority Liens, and shall be prior all other Liens (except for Priority
Permitted Encumbrances), now existing or hereatftismg, in favor of any other creditor
or other Person; and
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(iir) the Administrative Agent’s Liens on the Collatesflall continue to be
valid, enforceable and perfected without the nemdttie Administrative Agent or any
Lender to prepare, file, register or publish angaficing statements, mortgages,
hypothecs, account control agreements, noticesief bbr similar instruments or to
otherwise perfect the Administrative Agent’s Liamsder applicable non-bankruptcy law.

In connection with any sale or Disposition of allamy portion of the Collateral, including in eacdse
pursuant to Sections 9-610 or 9-620 of the UCG@natsale thereof conducted under the provisiorbef
Bankruptcy Code, including Section 363 of the Bapkcy Code or as part of restructuring plan subject
to confirmation under Section 1129(b)(2)(A)(iii) tie Bankruptcy Code, or at any sale or foreclosure
conducted by Agent, in accordance with applicadwe &nd, with respect to any credit bid, Section(Bp3

of the Bankruptcy Code, each Borrower and eaclr dib@n Party hereby gives the Administrative Agent
(at the direction of the Required Lenders) the poam right, without assent by such Loan Party, to
“credit bid” the full amount of all Obligations iorder to purchase (either directly or through onenore
acquisition vehicles) all or any portion of the @tdral.

ARTICLE Il
TAXES AND YIELD PROTECTION

3.1 Taxes

(a) Payments Free of Taxes; Obligation to Withhold; rReyts on Account of
Taxes.

0] Any and all payments by or on account of any obiogaof any Loan
Party under any Loan Document shall be made witdeduction or withholding for any
Taxes, except as required by applicable Laws. yf@pplicable Laws (as determined in
the good faith discretion of the Administrative Ageor a Loan Party) require the
deduction or withholding of any Tax from any sucAyment by the Administrative
Agent or a Loan Party, then the Administrative Agemsuch Loan Party shall be entitled
to make such deduction or withholding, upon theidbasf the information and
documentation to be delivered pursuant to subsepbelow.

(i) If any Loan Party or the Administrative Agent shiadl required by the
Code to withhold or deduct Taxes, including bothiteth States Federal backup
withholding and withholding taxes, from any paymetiten, (A) the Administrative
Agent or a Loan Party shall withhold or make sueluttions as are determined by the
Administrative Agent or a Loan Party to be requiteking into account the information
and documentation it has received pursuant to stibee (e) below, (B)the
Administrative Agent or a Loan Party, to the extesfuired by the Code, shall timely
pay the full amount withheld or deducted to theevaht Governmental Authority in
accordance with the Code, (C) to the extent thatatithholding or deduction is made on
account of Indemnified Taxes, the sum payable leyapplicable Loan Party shall be
increased as necessary so that after any requirédholding or the making of all
required deductions (including deductions applieatol additional sums payable under
this Section 3.1) the applicable Recipient recemesamount equal to the sum it would
have received had no such withholding or deducheen made, and (D) reasonably
promptly after paying such sum required by Law, ltban Party making such payments
(if it is required to make deduction or withholdjnghall deliver to the Administrative
Agent evidence reasonably satisfactory to the atfffected parties of such deduction or
withholding and of the remittance thereof to thievant Governmental Authority (or if
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the payment, deduction or withholding is made bg #hdministrative Agent, the
Administrative Agent shall furnish such evidence ttee affected parties and the
Borrower).

(iir) If any Loan Party or the Administrative Agent shadl required by any
applicable Laws other than the Code to withholdeduct any Taxes from any payment,
then (A) such Loan Party or the Administrative Ageas required by such Laws, shall
withhold or make such deductions as are determniyeitl to be required based upon the
information and documentation it has received pamsto_subsection (e) below, (B) such
Loan Party or the Administrative Agent, to the exteequired by such Laws, shall timely
pay the full amount withheld or deducted to theevaht Governmental Authority in
accordance with such Laws, and (C) to the extemt tine withholding or deduction is
made on account of Indemnified Taxes, the sum dayap the applicable Loan Party
shall be increased as necessary so that afteregnyred withholding or the making of all
required deductions (including deductions applieatol additional sums payable under
this Section 3.1) the applicable Recipient recemesamount equal to the sum it would
have received had no such withholding or dedudtieen made.

(b) Payment of Other Taxes by the Loan Parties. Witlimiting the provisions of
subsection (a) above, the Loan Parties shall tipalyto the relevant Governmental Authority in
accordance with applicable Law (without duplicatminthe provisions of subsection (a) above),
or at the option of the Administrative Agent timelimburse it for the payment of, any Other
Taxes.

(c) Tax Indemnifications.

0] Without duplication of the provisions of subsecti@) above, the Loan
Parties shall, and each Loan Party does herehytlyjoand severally indemnify each
Recipient, and shall make payment in respect thengihin 10 days after demand
therefor, for the full amount of any Indemnified XEa (including Indemnified Taxes
imposed or asserted on or attributable to amouayalge under this Section 3.1) paid by
such Recipient or required to be withheld or degddtom a payment to such Recipient,
and any penalties, interest and reasonable expemg#sg therefrom or with respect
thereto, whether or not such Indemnified Taxes wmneectly or legally imposed or
asserted by the relevant Governmental Authoritycettificate as to the amount (and
describing the basis) of such payment or liabiiglivered to the Borrower by a Lender
(with a copy to the Administrative Agent), or byetdministrative Agent on its own
behalf or on behalf of any Lender, shall be conekiabsent manifest error.

(i) Each Lender shall, and does hereby, severally indgrand shall make
payment in respect thereof within 10 days after aleintherefor, (x) the Administrative
Agent against any Indemnified Taxes attributablsuoh Lender (but only to the extent
that any Loan Party has not already indemnified Aldeinistrative Agent for such
Indemnified Taxes and without limiting the obligati of the Loan Parties to do so),
(y) the Administrative Agent and the Loan Parties, applicable, against any Taxes
attributable to such Lender’s failure to comply twihe provisions of Section 10.6(e)
relating to the maintenance of a Participant Regishd (z) the Administrative Agent and
the Loan Parties, as applicable, against any Erdulthxes attributable to such Lender,
in each case, that are payable or paid by the Adtrative Agent or a Loan Party in
connection with any Loan Document, and any readenapenses arising therefrom or
with respect thereto, whether or not such Taxesveerrectly or legally imposed or
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asserted by the relevant Governmental Authorityceftificate as to the amount of such
payment or liability delivered to any Lender by théministrative Agent or a Loan Party
shall be conclusive absent manifest error. Eachdé&enhereby authorizes the
Administrative Agent and the Loan Parties to sétaoid apply any and all amounts at
any time owing to such Lender under this Agreemaniny other Loan Document
against any amount due to the Administrative Ageml the Loan Parties under this
clause (ii).

(d) Evidence of Payments. Upon request by the Borroovethe Administrative
Agent, as the case may be, after any payment ofsThy the Borrower or by the Administrative
Agent or a Recipient to a Governmental Authoritypasvided in this Section 3.1, the Borrower
shall deliver to the Administrative Agent or the rAdistrative Agent shall deliver to the
Borrower, as the case may be, the original or difieer copy of a receipt issued by such
Governmental Authority evidencing such payment,opycof any return required by Laws to
report such payment or other evidence of such paymeasonably satisfactory to the Borrower
or the Administrative Agent, as the case may be.

(e Status of Lenders; Tax Documentation.

0] Any Lender and Recipient that is entitled to annepgon from or
reduction of withholding Tax with respect to paytsgemade under any Loan Document
shall deliver to the Borrower and the AdministratiAgent, at the time or times
prescribed by applicable Law or reasonably reqdedty the Borrower or the
Administrative Agent, such properly completed améoaited documentation prescribed
by applicable Law or reasonably requested by theddeer or the Administrative Agent
as will permit such payments to be made withouhketding or at a reduced rate of
withholding. Such delivery shall be required on Hféective Date (or, in the case of an
assignee, on the date of assignment) and on orebéfi@ date such documentation
expires or becomes obsolete or after the occurrehary event requiring a change in the
most recent documentation so delivered or as magorebly be requested by the
Borrower or the Administrative Agent. In additioany Lender and Recipient, if
reasonably requested by the Borrower or the Admmatise Agent, shall deliver such
other documentation prescribed by applicable Lawreasonably requested by the
Borrower or the Administrative Agent as will enalie Borrower or the Administrative
Agent to determine whether or not such Lender aifent is subject to any withholding
(including backup withholding) or information repiag requirements. Notwithstanding
anything to the contrary in the preceding two sec#s, the completion, execution and
submission of such documentation (other than suobumentation set forth in
Section 3.1(e)(ii)(A),_(ii)(B), (i)(D) and (ii)(E)below) shall not be required if in the
Lender’s reasonable judgment as a result of a Ghambaw such completion, execution
or submission would subject such Lender to any ni@tenreimbursed cost or expense
(it being understood that the Borrower shall beegiva reasonable opportunity to
reimburse such costs or expense) or would matena#judice the legal or commercial
position of such Lender.

(i) Without limiting the generality of the foregoing,

(A) any Lender that is a U.S. Person shall deliverhs Borrower
and the Administrative Agent on or prior to theedain which such Lender
becomes a Lender under this Agreement (and froma tortime thereafter upon
the reasonable request of the Borrower or the Ahtnative Agent), executed
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originals of IRS Form W-9 certifying that such Lends exempt from U.S.
federal backup withholding tax (or substantivelynparable subsequent versions
thereof or successors thereto);

(B) any Non-U.S. Lender shall, to the extent it is lggantitled to
do so, deliver to the Borrower and the Administr@tAgent (in such number of
copies as shall be requested by the recipient)rqorior to the date on which
such Non-U.S. Lender becomes a Lender under thisehgent (and from time to
time thereafter upon the reasonable request dthewer or the Administrative
Agent), whichever of the following is applicable:

(2) in the case of a Non-U.S. Lender claiming the bienef
an income tax treaty to which the United States party (x) with respect
to payments of interest under any Loan Documerdcugbed originals of
IRS Form W-8BEN (or substantively comparable subsat versions
thereof or successors thereto) establishing an gix@m from, or
reduction of, U.S. federal withholding Tax pursudotthe “interest”
article of such tax treaty and (y) with respectatyy other applicable
payments under any Loan Document, IRS Form W-8BEM (
substantively comparable subsequent versions theseosuccessors
thereto) establishing an exemption from, or reductdf, U.S. federal
withholding Tax pursuant to the “business profits” “other income”
article of such tax treaty;

(2) executed originals of IRS Form W-8ECI;

3) in the case of a Non-U.S. Lender claiming the bienef
the exemption for portfolio interest under Sect®&i(c) of the Code,
(x) a certificate substantially in the form of Ekt$ G-1, G-2, G-3 or G-
4 to the effect that such Non-U.S. Lender is ndbank” within the
meaning of Section 881(c)(3)(A) of the Code, a fEdcent shareholder”
of the Borrower within the meaning of Section 8§(3)B) of the Code,
or a “controlled foreign corporation” described $ection 881(c)(3)(C)
of the Code (each a “U.S. Tax Compliance Certi&&pand (y) executed
originals of either IRS Form W-8BEN-E or IRS Form-8BEN (or
substantively comparable subsequent versions theseosuccessors
thereto); or

4) to the extent a Non-U.S. Lender is not the bergdfici
owner, executed originals of IRS Form W-8IMY (orbstantively
comparable subsequent versions thereof or sucsessioereto),
accompanied by IRS Form W-8ECI (or substantivelyngparable
subsequent versions thereof or successors thetie®)Form W-8BEN-
E or IRS Form W-8BEN (or substantively comparablébsequent
versions thereof or successors thereto), a U.S. Tamnpliance
Certificate substantially in the form of Exhibit Zer Exhibit G-3, IRS
Form W-9 (or substantively comparable subsequergioes thereof or
successors thereto), and/or other certificationudants from each
beneficial owner, as applicable; provided thahd& Non-U.S. Lender is a
partnership and one or more direct or indirectrgag of such Non-U.S.
Lender are claiming the portfolio interest exempticuch Non-U.S.
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Lender may provide a U.S. Tax Compliance Certicabstantially in
the form of Exhibit G-4 on behalf of each such dirand indirect
partner;

©) any Non-U.S. Lender shall, to the extent it is lggantitled to
do so, deliver to the Borrower and the Administr@tAgent (in such number of
copies as shall be requested by the recipient)rqorior to the date on which
such Non-U.S. Lender becomes a Lender under thisehgent (and from time to
time thereafter upon the reasonable request dthewer or the Administrative
Agent), executed originals of any other form pritsmt by applicable Law as a
basis for claiming exemption from or a reductionUrs. federal withholding
Tax, duly completed, together with such supplenrgrdacumentation as may be
prescribed by applicable Law to permit the Borroveerthe Administrative
Agent to determine the withholding or deductionuieed to be made;

(D) the Administrative Agent shall deliver to the Bomer on or
prior to the date on which the Administrative Agéetcomes the Administrative
Agent under this Agreement (and from time to tirheréafter as required by
applicable Law) two copies of IRS Form W-9 (or aupstantively comparable
subsequent versions thereof or successors there¢odfying that the
Administrative Agent is exempt from United Statesldral backup withholding
tax and such other documentation as will enableBbeower to determine
whether or not the Administrative Agent is subjést United States federal
backup withholding tax or information reporting vgg@ments; and

(E) if a payment made to a Lender under any Loan Dootimveuld
be subject to U.S. federal withholding Tax impobgd=ATCA if such Lender or
other Recipient were to fail to comply with the aApgible reporting requirements
of FATCA (including those contained in Section 1d¥)lor 1472(b) of the Code,
as applicable), such Lender or other Recipient slgilver to the Lead Borrower
and the Administrative Agent at the time or timessgribed by law and at such
time or times reasonably requested by the Borrawéhe Administrative Agent
such documentation prescribed by applicable Lawlting as prescribed by
Section 1471(b)(3)(C)(i) of the Code) and such @aitkl documentation
reasonably requested by the Borrower or the Adtnatige Agent as may be
necessary for the Borrower and the Administratigert to comply with their
obligations under FATCA and to determine that suehder has complied with
such Lender’s or other Recipient’s obligations urfd&TCA or to determine the
amount to deduct and withhold from such paymentel§gdor purposes of this
clause (D), “FATCA” shall include any amendmentsdmdo FATCA after the
date of this Agreement.

(iir) Each Lender or other Recipient agrees that if @nynfor certification it
previously delivered pursuant to this Section 3Xpires or becomes obsolete or
inaccurate in any respect, it shall update suam for certification or promptly notify the
Borrower and the Administrative Agent in writingité legal inability to do so.

()] Treatment of Certain Refunds. Unless required lpliegble Laws, at no time
shall the Administrative Agent have any obligatiorfile for or otherwise pursue on behalf of a
Lender, or have any obligation to pay to any Lendey refund of Taxes withheld or deducted
from funds paid for the account of such Lendeany Recipient determines, in its sole discretion
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exercised in good faith, that it has received ainéfof any Taxes as to which it has been
indemnified by any Loan Party or with respect toiakkhany Loan Party has paid additional
amounts pursuant to this Section 3.1, it shall mayhe Loan Party an amount equal to such
refund (but only to the extent of indemnity paynsemiade, or additional amounts paid, by a Loan
Party under this Section 3.1 with respect to theeSaiving rise to such refund), net of all out-of-
pocket expenses (including Taxes) incurred by dRebipient in connection with such refund,
and without interest (other than any interest fgmidhe relevant Governmental Authority with
respect to such refund), provided that the LoatyPapon the request of the Recipient, agrees to
repay the amount paid over to the Loan Party (jglog penalties, interest or other charges
imposed by the relevant Governmental Authorityjite Recipient in the event the Recipient is
required to repay such refund to such Governmek#thority. Notwithstanding anything to the
contrary in this subsection, in no event will thaplicable Recipient be required to pay any
amount to the Loan Party pursuant to this subsedtie payment of which would place the
Recipient in a less favorable net after-Tax posititan such Recipient would have been in if the
Tax subject to indemnification and giving rise tks refund had not been deducted, withheld or
otherwise imposed and the indemnification paymentadditional amounts with respect to such
Tax had never been paid. This subsection shabaanstrued to require any Recipient to make
available its tax returns (or any other informatiefating to its taxes that it deems confidential)
any Loan Party or any other Person.

(9) [Reserved].

(h) Survival. Each party’s obligations under this Smti8.1 shall survive the
resignation or replacement of the AdministrativeeAgor any assignment of rights by, or the
replacement of a Lender, the termination of the @@ments and the repayment, satisfaction or
discharge of all other Obligations.

3.2 [Reserved].

[Reserved].

Increased Costs

(a) Increased Costs Generally. If any Change in Law:sha

0] impose, modify or deem applicable any reserve, igpedeposit,
compulsory loan, insurance charge or similar reguent against assets of, deposits with
or for the account of, or credit extended or paréited in by, any Lender;

(i) subject any Recipient to any Taxes (other thanlfdemnified Taxes,
(B) Taxes described in clauses (b) through (dhef definition of Excluded Taxes and
(C) Connection Income Taxes) on its loans, loangipal, letters of credit, commitments,
or other obligations, or its deposits, reservesertliabilities or capital attributable
thereto;

(iir) [reserved]; or

(iv) impose on any Lender any other condition, costxpeese affecting this
Agreement or Loans made by such Lender;
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and the result of any of the foregoing shall béntwease the cost to such Lender of making or
maintaining any Loan (or of maintaining its obligatto make any such Loan), or to reduce the
amount of any sum received or receivable by suchdee hereunder (whether of principal,
interest or any other amount) then, upon requesiuoh Lender and delivery of the certificate
contemplated by Section 3.4(c), the Borrower walyio such Lender such additional amount or
amounts as will compensate such Lender for sucttianal costs incurred or reduction suffered.

(b) Capital Requirements. If any Lender determines thay Change in Law
affecting such Lender or any Lending Office of sligimder or such Lender’s holding company,
if any, regarding capital requirements has hadyauld have, the effect of reducing the rate of
return on such Lender’s capital or on the capitaduzh Lender’s holding company, if any, as a
consequence of this Agreement, the Commitmentuch sender or the Loans made by such
Lender, to a level below that which such Lendesuch Lender’s holding company could have
achieved but for such Change in Law (taking intastderation such Lender’s policies and the
policies of such Lender’s holding company with mspto capital adequacy), then from time to
time upon delivery of the certificate contemplat®d Section 3.4(c), the Borrower will pay to
such Lender or such Lender’s holding company, as#ise may be, such additional amount or
amounts as will compensate such Lender or suchdrenolding company, as the case may be,
for any such reduction suffered.

(c) Certificates for Reimbursement. A certificate ofLander setting forth the
amount or amounts necessary to compensate sucleriLenis holding company, as the case may
be, as specified in subsection (a) or (b) of thest®n and delivered to the Borrower shall be
conclusive absent manifest error. The Borrowerlgim} such Lender, the amount shown as due
on any such certificate within 10 days after rectipreof.

(d) Delay in Reqguests. Failure or delay on the partaoy Lender to demand
compensation pursuant to the foregoing provisiohshs Section 3.4 shall not constitute a
waiver of such Lender’s right to demand such corapgon, provided that the Borrower shall not
be required to compensate a Lender pursuant téotkgoing provisions of this Section 3.4 for
any increased costs incurred or reductions sufferea than six (6) months prior to the date that
such Lender notifies the Borrower of the Changéaw giving rise to such increased costs or
reductions and of such Lender’s intention to clamempensation therefor (except that, if the
Change in Law giving rise to such increased costeductions is retroactive, then the six (6)-
month period referred to above shall be extendethdtude the period of retroactive effect
thereof).

3.5 [Reserved].

Mitigation Obligations. If any Lender requests compensation under Se8t, or the

Borrowers are required to pay any additional amdarany Lender or any Governmental Authority for
the account of any Lender pursuant_to Sectiontdn such Lender shall use reasonable efforts to
designate a different Lending Office for fundingbmoking its Loans hereunder or to assign its sigind
obligations hereunder to another of its officegniohes or affiliates, if, in the judgment of suamter,
such designation or assignment (i) would elimir@teeduce amounts payable pursuant to Sectionr3.1 o
Section 3.4, as the case may be, in the future(ignd each case, would not subject such Lendearty
unreimbursed cost or expense and would not otherwis disadvantageous to such Lender. The
Borrowers hereby agree to pay all reasonable @gisexpenses incurred by any Lender in connection
with any such designation or assignment.
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Survival. All of the obligations of each Loan Party undéistArticle Il shall survive

termination of the Commitments and repayment obtiler Obligations hereunder.

4.1

ARTICLE IV
CONDITIONS PRECEDENT TO CREDIT EXTENSIONS

Conditions of Initial Credit Extension. The obligation of each Lender to make the Interim

Order Date Term Loan hereunder is subject to satisin (or waiver by the Required Lenders) of the
following conditions precedent:

(a) The Administrative Agent’'s and the Lenders’ receptthe following, each of

which shall be originals or telecopies or othercetmic image scan transmission (e.g., “pdf” or
“tif” via e-mail) (followed promptly by originalsunless otherwise specified, and each properly
executed by a Responsible Officer of the signingriLBarty (if applicable):

0] executed counterparts of this Agreement;
(i) executed counterparts of the Intercreditor Agregmen

(iir) a Note executed by the Borrower in favor of eachdee requesting a
Note;

(iv) such certificates of resolutions or other actiomgumbency certificates
and/or other certificates of Responsible Officereach Loan Party (A) evidencing the
authority of each Loan Party to enter into this @égnent and the other Loan Documents
to which such Loan Party is a party and (B) evidegmche identity, authority and
capacity of each Responsible Officer thereof auglkedrto act as a Responsible Officer in
connection with this Agreement and the other Loaaudnents to which such Loan Party
is a party;

(V) copies of each Loan Party’s certificate or artiabbsncorporation and
bylaws and a certificate of good standing (wherpliegble, or such other customary
functionally equivalent certificates, to the extemtilable in the applicable jurisdiction)
from such Loan Party’'s jurisdiction of organizatiand from each jurisdiction where
such Loan Party’s ownership, lease or operatiorproperties or the conduct of its
business requires such qualification, except tceittent that failure to so qualify in such
jurisdiction could not reasonably be expected teeha Material Adverse Effect;

(vi) a favorable opinion of Skadden, Arps, Slate, MeaghElom LLP, as to
customary matters concerning the Loan Partiestatldan Documents;

(vi) a certificate signed by a Responsible Officer of tBorrower,
satisfactory in form and substance to the Admiatste Agent and the Required Lenders,
certifying that the conditions specified_in Secigh2(a) and 4.2(b) have been satisfied;

(viii)  [reserved];

(ix) an executed copy of the Plan Sponsor Agreemerttdrfdrm attached
hereto as Exhibit [;
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(x) The Required Lenders shall be reasonably satisfighl the amount,
types and terms and conditions of all insurancentaaied by the Loan Parties and their
Subsidiaries;

(xi) the Security Documents to be executed on the Efe&ate;

(xii)  all other Loan Documents, each duly executed byajaicable Loan
Parties; and

(xiii)  all UCC financing statements required by Law @asmnably requested
by the Administrative Agent to be filed, registered recorded to create, perfect or
protect the Liens intended to be created undetdae Documents.

(b) Chief Restructuring Officer. A chief restructugiofficer (“Chief Restructuring
Officer”) acceptable to the Required Lenders sbalbppointed with respect to the Borrowers (it
being understood and agreed that the Acceptablef Rastructuring Officer shall be acceptable
to the Lenders).

(c) Legal Matters. All legal matters incident to tihigreement and the Borrowings
hereunder shall be satisfactory to the Administeafigent and the Required Lenders.

(d) Boardriders Waiver. The Boardriders Waiver shalibfull force and effect.

(e Payment of Fees. The Borrowers shall have paidebore the Effective Date, in
cash, all reasonable and documented costs, feehurdements and expenses of the
Administrative Agent (including fees, costs, disements and expenses of (A) their outside
counsel, Kirkland & Ellis LLP, and their local casi (including, for the avoidance of doubt,
foreign) and (B) any professional advisors retaingdBig Wave (or any Affiliate thereof) or their
counsel.

()] Repayment of Prior Lender Obligations; SatisfactidrOutstanding Letters of
Credit. The Lenders shall have received confirombf the outstanding balances in respect of
the Prior Indebtedness and evidence satisfactotyegddministrative Agent confirming that all
Prior Indebtedness will be repaid in full from fhceeds of the Interim Order Date Term Loan
and the DIP ABL Facility and all Liens upon anytbé property of the Loan Parties or any of
their Subsidiaries in favor of the Prior Lenderalshecome DIP ABL Liens.

(9) KYC. The Administrative Agent and the Lenders bHmve received all
documentation and other information required bylapry authorities under applicable “know
your customer” and anti-money laundering rules r@gilations including, without limitation, the
Patriot Act.

(h) Motions and Documents. All material motions andeotmaterial documents to
be filed with and submitted to the Bankruptcy Co(ncluding any “first day” motions and
proposed orders) related to the commencement dCéses or transactions contemplated hereby
and the other Loan Documents and the approval dheskall be in form and substance
satisfactory to the Required Lenders.

0] Interim Order. The Interim Order shall providettiiae Administrative Agent,
for the benefit of the Secured Parties, shall havealid and perfected Lien on and security
interest in the Collateral on the basis and withghority set forth herein.
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)] Liens. Each Order shall provide that the Admimiste Agent, for the benefit of
the Secured Parties, shall have a valid and peddden on and security interest in the Collateral
on the basis and with the priority set forth hersubject to the Intercreditor Agreement.

(k) Budget. The Lenders shall have received the Bufaftdached as Exhibit C),
which shall be in form and substance satisfactoth¢ Required Lenders.

0] Petition Date. The Petition Date shall have oamiron or before | ],
2015.

(m) Interim Order Date. The Interim Order shall haeetfiled on or before | ],

2015.

(n) Adequate Protection. The Existing Senior Securedefdders shall have
received adequate protection in respect of thes Isgcuring the Existing Senior Secured Note
Obligations, including among other things (i) re@ment claims and liens, (ii) current cash pay
of all interest due under the Existing Senior Sedudotes (including, for the avoidance of doubt,
any accrued pre- and post-petition interest) antredefault rate set forth in the Existing Senior
Secured Indenture and (iii) a superpriority adntratd/e expense claim against all Debtors junior
only to superpriority administrative expense claimsler this Agreement.

Without limiting the generality of the provisions 8ection 9.5, for purposes of determining
compliance with the conditions specified in thit8m 4.1, each Lender (other than the Administeati
Agent) that has signed this Agreement shall be eéeetm have Consented to, approved or accepted or to
be satisfied with, each document or other matiguired thereunder to be Consented to or approvext by
acceptable or satisfactory to a Lender unless ttheiAistrative Agent shall have received notice from
such Lender prior to the proposed Effective Datc#ping its objection thereto.

4.2 Conditions to all Credit Extensions The obligation of each Lender to honor any Regtes
Credit Extension is subject to the following coratis precedent:

(a) The representations and warranties of the Borroaatseach other Loan Party
contained in_Article V or any other Loan Documesihall be true and correct in all material
respects (or, in the case of any representationveardanty qualified by materiality, in all
respects) on and as of the date of such CreditnBite, except to the extent that such
representations and warranties specifically refert earlier date, in which case they shall be true
and correct in all material respects as of sucheeatate, and except that for purposes of this
Section 4.2, the representations and warrantiesic@d in subsections (a) and (b)_of Section 5.5
shall be deemed to refer to the most recent statismié any, furnished pursuant to clauses (a)
and (b), respectively, of Section 6.1;

(b) No Default or Event of Default shall exist, or wdukesult from such proposed
Credit Extension or from the application of theqweds thereof;

(c) The DIP ABL Facility shall be in full force and efit;

(d) The Administrative Agent shall have received a Rstdior Credit Extension in
accordance with the requirements hereof;

(e) Since the Petition Date, no Material Adverse Effddll have occurred;
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()] The proposed Credit Extension complies with the dgid(within Permitted
Variances);

(9) Prior to the entry of the Final Order, after giviaffect to the proposed Credit
Extension, the aggregate principal amount of Tewarls advanced under this Agreement shall
not exceed the Interim Order Period Cap Amount;

(h) After giving effect to the proposed Credit Extemsiothe Aggregate
Commitments and the Commitment of any Lender $f@$0 or greater;

0) In the case of any Supplemental Term Loans, theplSontal Term Loan
Conditions have been satisfied;

0) In the case of any Term Loans that are not Suppl&h&erm Loans, the
aggregate principal amount of such Term Loans azkémnder this Agreement shall not exceed
$90,000,000; and

(k) The Boardriders Waiver shall be in full force arfidet.

Each Request for a Credit Extension submitted awyrddver shall be deemed to be a
representation and warranty by the Borrowers tiaconditions specified in Sections 4.2(a) anchéve
been satisfied on and as of the date of the afgdicaredit Extension.

ARTICLE V
REPRESENTATIONS AND WARRANTIES

To induce the Secured Parties to enter into thiss&mgent and to make Loans hereunder, each
Loan Party and each applicable Subsidiary represamd warrants to the Administrative Agent and the
Lenders that:

5.1 Existence, Qualification and Power Each Loan Party (other than Q. S. Optics, Ined each
Subsidiary (a) is a corporation, limited liabiligompany, unlimited liability company, partnership o
limited partnership, duly organized or formed, @bliexisting and, where applicable, in good stagdin
under the Laws of the jurisdiction of its incorpmwa or organization, (b) subject to the entry bé t
Interim Order or Final Order, as applicable, hasreduisite power and authority and all requisite
governmental licenses, permits, authorizationssents and approvals to (i) own or lease its assels
carry on its business and (ii) subject to the emiythe Interim Order or Final Order, as applicable
execute, deliver and perform its obligations unther Loan Documents to which it is a party, andigc)
duly qualified and is licensed and, where appliealni good standing under the Laws of each jurigitic
where its ownership, lease or operation of properior the conduct of its business requires such
qualification or license; except in each case retéto in clause (a) (in the case of any Subsidiaay is
not a Loan Party), (b)(i) or (c), to the extentttfalure to do so could not reasonably be expetidthve
a Material Adverse Effect. Schedule 5.1 annexedthesets forth, in each case as of the Effectivie,Da
each Loan Party’'s name as it appears in officigs in its state or province of incorporation or
organization, its state or province of incorporatior organization, organization type, organization
number, if any, issued by its state of incorporatio organization, and its federal employer idédtion
number (if any).

5.2 Authorization; No Contravention. The execution, delivery and performance by eaohnL
Party of each Loan Document to which such Persarparty, subject to the entry of the Interim Order
Final Order, as applicable, has been duly authdrize all necessary corporate or other organizationa
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action, and does not and will not (a) contravene ttrms of any of such Person’s Organization
Documents; (b) conflict with or result in any brbadermination, or contravention of, or constitate
default under, or require any payment to be madgewuii) any Material Contract or any Material
Indebtedness to which such Person is a party ectaffy such Person or the properties of such Penson
any of its Subsidiaries (other than any Loan Doautiner (ii) any order, injunction, writ or decreéany
Governmental Authority or any arbitral award to @fhisuch Person or its property is subject, exaept i
each case where enforcement is stayed upon the eocement of the Cases; (c) result in or require the
creation of any Lien upon any asset of any LoartyR@ther than Liens in favor of the Administrative
Agent under the Security Documents and other thaaccordance with the Intercreditor Agreement);
except, in the case of both clauses (b) and (cedierwhere enforcement is stayed upon the
commencement of the Cases or (d) violate any agigécl aw in any material respect.

5.3 Governmental Authorization; Other Consents Subject to the entry of the Interim Order or,
following the entry of the Final Order, the Finakder, no material approval, consent, exemption,
authorization, or other action by, or notice tofilimg with, any Governmental Authority, and no tedal
approval, consent, exemption, authorization, oeiotiction by, or notice to, or filing with, any eth
Person is necessary or required in connection wigh execution, delivery or performance by, or
enforcement against, any Loan Party of this Agregnoe any other Loan Document to which such
Person is a party, except for the Interim Ordertaed=inal Order, as applicable.

54 Binding Effect. Subject to the entry of the Interim Order orldeling the entry of the Final
Order, the Final Order, this Agreement has beed,eath other Loan Document, when delivered, will
have been, duly executed and delivered by each Paaty that is party thereto. Subject to the enfry
the Interim Order or, following the entry of thenl Order, the Final Order, this Agreement contagy
and each other Loan Document when so deliveredcaiiktitute, a legal, valid and binding obligatmin
each Loan Party that is party thereto, enforceafidenst such Loan Party in accordance with itsgerm

55 Financial Statements

(@) The Audited Financial Statements (i) were prepanedccordance with GAAP
consistently applied throughout the period coveteaieby, except as otherwise expressly noted
therein; (ii) fairly present in all material respedhe financial condition of the Parent and its
Subsidiaries as of the date thereof and their tesfiloperations for the period covered thereby in
accordance with GAAP consistently applied throughitve period covered thereby, except as
otherwise expressly noted therein; and (iii) toeéktent required by GAAP show all Indebtedness
and other liabilities, direct or contingent, of tharent and its Subsidiaries as of the date thereof
including liabilities for taxes, material commitnerand Indebtedness.

(b) The unaudited Consolidated balance sheet of thenPand its Subsidiaries dated
April 30, 2015, and the related Consolidated statgsiof income or operations, Shareholders’
Equity and cash flows for the Fiscal Quarter enoledhat date, in each case, (i) were prepared in
accordance with GAAP consistently applied throughitve period covered thereby, except as
otherwise expressly noted therein, and (ii) faphesent in all materials respects the financial
condition of the Parent and its Subsidiaries athefdate thereof and their results of operations
for the period covered thereby, subject, in theecaiclauses (i) and (ii), to the absence of
footnotes and to normal year-end audit adjustmeSthedule 5.5 sets forth all Material
Indebtedness of the Parent and its Americas/Forgigssidiaries (other than any intercompany
Indebtedness) outstanding as of the Effective Mafeer giving effect to all the transactions
occurring on the Effective Date).
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5.6 Litigation . Except for the Cases, there are no actions,, quitkeedings, claims or disputes
pending or, to the knowledge of the Loan Partiesatened in writing, at law, in equity, in arbitoat or
before any Governmental Authority, against any LBanty or any of its Subsidiaries or against anigsof
properties or revenues that (a) purport to affegiastain to this Agreement or any other Loan Doenoin
or any of the transactions contemplated herebygtaroon the Effective Date, or (b) either indivitlyar
in the aggregate, could reasonably be expectedve & Material Adverse Effect.

5.7 No Default Except where enforcement is stayed upon the coroemeent of the Cases, no Loan
Party or any Subsidiary is in default in any matienespect under or with respect to any Materiaitawt

or any Material Indebtedness. No Default has oetliand is continuing or would result on the Effesti
Date from the consummation of the transactions esoptated by this Agreement or any other Loan
Document.

5.8 Ownership of Property; Liens.

(@) Each of the Loan Parties and each Subsidiary thdras good record and
marketable title in fee simple to or valid leasehioiterests in, all real property necessary or used
in the ordinary conduct of its business, exceptsiarh defects in title or failure to have sucletitl
or other interest as could not, individually ortle aggregate, reasonably be expected to have a
Material Adverse Effect. Each of the Loan Partiad aach Subsidiary has good title to, valid
leasehold interests in, or valid licenses or othghts to use all personal property and assets
material to the ordinary conduct of its businessept where failure to have such title, interest,
license or other right could not, individually orthe aggregate, reasonably be expected to have a
Material Adverse Effect.

(b) Schedule 5.8(b)(1) sets forth the address (inctyditreet address and state,
province or territory and postal or zip code) ¢fReal Estate that is owned by the Loan Parties as
of the Effective Date, together with a list of thelders of any mortgage thereon as of the
Effective Date._Schedule 5.8(b)(2) sets forth thdrass (including street address and state or
province or territory) of all locations leased bgt_oan Parties as of the Effective Date.

(c) The property of each Loan Party and each of thesilislnies is subject to no
Liens, other than Permitted Encumbrances.

5.9 Environmental Compliance.

(@) No Loan Party or any Subsidiary (i) is in violatiohany Environmental Law or
has not obtained or, to its knowledge, has not deapvith any Environmental Permit required
under any Environmental Law, (ii)is subject to aBpvironmental Liability that remains
outstanding, or (iii) has received written notideaay claim alleging Environmental Liability by
any of them, except, in each case, as would ndiyidually or in the aggregate, reasonably be
expected to have a Material Adverse Effect.

(b) Except, in each case, as would not reasonably pecead to have a Material
Adverse Effect: (i) none of the properties curngmned by any Loan Party or any Subsidiary,
or to the knowledge of any Loan Party, leased lyylaxan Party or any Subsidiary, is listed or, to
the knowledge of any Loan Party, proposed forrigston the NPL or any analogous foreign,
state, provincial, territorial, municipal or lodadt; (ii) there are no underground storage tanks o
any surface impoundments, septic tanks, pits, sumfggyoons in which Hazardous Materials are
being treated, stored or disposed of except in damgpe with applicable Environmental Laws on
any property currently owned by any Loan Party wy &ubsidiary in violation of applicable
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Environmental Law and (iii) to the knowledge of thean Parties, Hazardous Materials have not
been released, discharged or disposed on any pyaperently owned by any Loan Party or any
Subsidiary in violation of applicable Environmenttaw.

(c) Except, in each case, as would not reasonably pecead to have a Material
Adverse Effect, no Loan Party or any Subsidiarynslertaking, either individually or together
with other “potentially responsible parties” (asatthterm is defined in CERCLA), any
investigation, assessment, or remedial or respacsen to remove Hazardous Materials at any
location, either voluntarily or pursuant to the erdof any Governmental Authority or the
requirements of any Environmental Law.

5.10 Insurance. The properties of the Loan Parties and their Acas/Foreign Subsidiaries are
insured with financially sound and reputable inseeacompanies which are not Affiliates of the Loan
Parties, in such amounts, with such deductibles aawetring such risks (including, without limitation
workmen’s compensation, public liability, businesgerruption and property damage insurance) as are
customarily carried by companies engaged in simdasinesses and owning similar properties in
localities where the Loan Parties or the applicaBlebsidiary operates. Each insurance policy is
enforceable against the relevant insurer in acocmalavith its terms and is not void or voidable. &liie
5.10 sets forth a summary of all insurance maiethiby or on behalf of the Loan Parties as of the
Effective Date. As of the Effective Date, each nasice policy listed on Schedule 5.10 is in fullc®and
effect and all premiums in respect thereof thatdaee and payable have been paid.

5.11 Taxes The Loan Parties and their Subsidiaries have 8l material federal, state, provincial,
local and other material tax returns and reporggiired to be filed, and have paid all material fatle
state, provincial, territorial, municipal, local darother material taxes, assessments, fees and other
governmental charges levied or imposed upon themmer properties, income or assets otherwise due
and payable, except those which are being cont@stgdod faith by appropriate proceedings for which
adequate reserves have been provided in accordatic&AAP, as to which taxes no Lien has been filed
and which contest effectively suspends the cotbectf the contested obligation and the enforcerént
any Lien securing such obligation, and except ¢éoetktent failure to do so is permitted by the Bapkey
Code or pursuant to the Orders. There is no praptse assessment against any Loan Party or any
Subsidiary that would, if made, have a Material &cbe Effect. No Loan Party or any Subsidiary thiereo
is a party to any tax sharing agreement, other #mntax sharing agreement between or among such
Loan Party (or any Subsidiary thereof) and anyliagtié of such Loan Party (or any Subsidiary thereof

5.12 Plans

(a) Except as would not be reasonably expected to aaMaterial Adverse Effect,
with respect to the Loan Parties: each Plan isompatiance with the applicable provisions of
ERISA, the Code and other Federal or state lawsh Bension Plan that is intended to be a
qualified plan under Section 401(a) of the Code fex®ived a favorable determination letter
from the Internal Revenue Service to the effect tha form of such Plan is qualified under
Section 401(a) of the Code and the trust relatedetb has been determined by the Internal
Revenue Service to be exempt from federal incomeutaler Section 501(a) of the Code, or an
application for such a letter is currently beingqessed by the Internal Revenue Service and, to
the best knowledge of the Borrower, nothing hasioecl that would prevent or cause the loss of
such tax-qualified status.

(b) With respect to the Loan Parties: there are no ipgnar, to the best knowledge

of the Borrower, threatened claims, actions or t@issor action by any Governmental Authority,
with respect to any Plan that could reasonably xpeaed to have a Material Adverse Effect.
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There has been no prohibited transaction or vimatf the fiduciary responsibility rules with
respect to any Plan that has resulted or couldoneddy be expected to result in a Material
Adverse Effect.

(9) () No ERISA Event has occurred, and neither ther®eer nor any ERISA
Affiliate is aware of any fact, event or circumstanthat could reasonably be expected to
constitute or result in an ERISA Event with resgecany Pension Plan; (ii) each Loan Party and
each ERISA Affiliate has met all applicable reqments under the Pension Funding Rules in
respect of each Pension Plan, and no waiver aithenum funding standards under the Pension
Funding Rules has been applied for or obtainei);a@ of the most recent valuation date for any
Pension Plan, the funding target attainment peagen{as defined in Section 430(d)(2) of the
Code) is 80% or higher and neither a Loan Partyamgr ERISA Affiliate knows of any facts or
circumstances that could reasonably be expectedatsse the funding target attainment
percentage for any such plan to drop below 80% #seomost recent valuation date; (iv) neither
a Loan Party nor any ERISA Affiliate has incurredydiability to the PBGC other than for the
payment of premiums, and there are no premium patgnehich have become due that are
unpaid; (v) neither the Borrower nor any ERISA Adfie has engaged in a transaction that could
be subject to Section 4069 or Section 4212(c) of SR and (vi) no Pension Plan has been
terminated by the plan administrator thereof noth®/PBGC, and no event or circumstance has
occurred or exists that could reasonably be exgaaeause the PBGC to institute proceedings
under Title IV of ERISA to terminate any Pensioar®|

(d) [Reserved].

(e) With respect to any scheme or arrangement mandatesl government other
than the United States and with respect to eacHogem benefit plan maintained or contributed
to by any Loan Party or any Subsidiary of any LBamty that is not subject to United States laws
(such schemes, arrangements and employee berzafd, @ollectively, “Foreign Plans”), none of
the following events or conditions exists and isitocaling that, either individually or in the
aggregate, would reasonably be expected to havateridl Adverse Effect: (a) substantial non-
compliance with its terms and with the requiremenitsany and all applicable laws, statutes,
rules, regulations and orders; (b) failure to bentagned, where required, in good standing with
applicable regulatory authorities; (c) any obligatiof any Loan Party or its Subsidiaries in
connection with the termination or partial termioatof, or withdrawal from, any such Foreign
Plan; (d) any Lien on the property of any Loan Yaot its Subsidiaries in favor of a
Governmental Authority as a result of any actionir@ction regarding such a Foreign Plan;
(e) for each such foreign plan which is a fundethsured plan, failure to be funded or insured on
an ongoing basis to the extent required by appkcabn-U.S. law (using actuarial methods and
assumptions which are consistent with the valuatlast filed with the applicable Governmental
Authorities); (f) any facts that, to the best knedde of the Parent or any of its Subsidiaries.t exis
that would reasonably be expected to give risedizpute and any pending or threatened disputes
that, to the best knowledge of the Parent or anisddubsidiaries, would reasonably be expected
to result in a material liability to the Parentaoty of its Subsidiaries concerning the assets pf an
such foreign plan (other than individual claims tbe payment of benefits); and (g) failure to
make all contributions in a timely manner to theeek required by applicable non-U.S. law.

5.13 Subsidiaries; Equity Interests As of the Effective Date, the Loan Parties hawe direct
Subsidiaries other than those specifically disdose Part (a) of _Schedule 5.13, which Schedule sets
forth, in each case as of the Effective Date, dgall name, jurisdiction of incorporation or forneatiand
authorized Equity Interests of each such Subsidialyof the outstanding Equity Interests owned &y
Loan Party in such Subsidiaries have been valgiiyed, are fully paid and non-assessable and aredow
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by a Loan Party in the amounts specified on Parof(&chedule 5.13 free and clear of all Liens pkce
for Permitted Encumbrances. As of the EffectivedD#te Loan Parties have no equity investmentsyn a
other corporation or entity other than (i) Investisedescribed in clause (g) and (h) of the detinitof
“Permitted Investments” and (ii) those specificatlisclosed in Part (b) of Schedule 5.13. All of the
outstanding Equity Interests in the Loan Parti¢kdjothan the Parent) have been validly issuedaaad
fully paid and non-assessable and, as of the Bfee®@ate, are owned in the amounts specified om Par
(c) of Schedule 5.13 free and clear of all Liensept for Permitted Encumbrances.

5.14 Margin Requlations; Investment Company Act

(a) None of the proceeds of the Credit Extensions d®lised directly or indirectly
for any purpose that would entail a violation ofgRkations T, U, or X issued by the FRB.

(b) None of the Loan Parties is, or is required to égistered as an “investment
company” under the Investment Company Act of 1940.

5.15 Disclosure No financial statement, certificate or other tedtwritten information (excluding
projections, forward-looking information and infoation of a general economic or general industry
nature, but including the Budget) furnished by oibehalf of any Loan Party to the Administrativeefy

or any Lender in connection with the transactionstemplated hereby and the negotiation of this
Agreement or delivered hereunder or under any otlean Document (in each case, as modified or
supplemented by other information so furnished, aakien as a whole) contains any material
misstatement of fact or omits to state any matéaietl necessary to make the statements therethein
light of the circumstances under which they weraepanot materially misleading; provided that, with
respect to projected financial information (inclglithe Budget), the Loan Parties represent only tha
such information was prepared in good faith bagethiassumptions believed by them to be reasonable a
the time (it being understood that such projectedhncial information is subject to significant
uncertainties and contingencies, many of which @gond the control of the Loan Parties, that no
assurance is given that any particular projectioitisbe realized, that actual results may diffedahat
such differences may be material).

5.16 Compliance with Laws Subject to the entry of the Interim Order or #@al Order, as
applicable, each of the Loan Parties and each &iabgis in compliance in all material respectshvilte
requirements of all Laws and all orders, writsuimgtions and decrees applicable to it or to itgperies,
except in such instances in which (a) such requereraf Law or order, writ, injunction or decreedising
contested in good faith by appropriate proceedidijgently conducted or (b) the failure to comply
therewith, either individually or in the aggregateuld not reasonably be expected to have a Méteria
Adverse Effect.

5.17 Intellectual Property; Licenses, Etc Except, in each case, as would not reasonabéxpected

to have a Material Adverse Effect, the Loan Partied their Americas/Foreign Subsidiaries own, or
possess the right to use, all of the IntellectuabBrty that is reasonably necessary for the ojoeraif
their respective businesses as currently conduetigaout violation of the rights of any other Pansdo

the knowledge of the Borrower, no slogan or othdvedtising device, product, process, method,
substance, part or other material now employe@nylLoan Party infringes upon any rights held by an
other Person, except, in each case, as would asbmably be expected to have a Material Adverse
Effect. No claim or litigation against any Loan ®aalleging any such infringement is pending orthe
knowledge of the Borrower, threatened in writindyiet, either individually or in the aggregate, wabul
reasonably be expected to have a Material AdveifeetE
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5.18 Labor Matters. There are no strikes, lockouts, slowdowns or roldlgor disputes against any
Loan Party or any Americas/Foreign Subsidiary tbepending or, to the knowledge of any Loan Party,
threatened that, in any case, could reasonablypected to have a Material Adverse Effect. The &our
worked by, and payments made to employees of, tam Parties comply with the Fair Labor Standards
Act and any other applicable federal, state, prmainterritorial, municipal, local or foreign Ladealing
with such matters except to the extent that ani stmation could not reasonably be expected tcetav
Material Adverse Effect. No Loan Party or any & Americas/Foreign Subsidiaries has incurred any
liability or obligation under the Worker Adjustmemind Retraining Act or similar federal, state,
provincial, local or foreign Law dealing with sunfatters that, in any case, could reasonably becesge
to have a Material Adverse Effect. All payments duem any Loan Party and its Americas/Foreign
Subsidiaries, or for which any claim may be madairzg any Loan Party, on account of wages and
employee health and welfare insurance and otheefitgnhave been paid or properly accrued in
accordance with GAAP as a liability on the booksoth Loan Party except to the extent that failare
do so could not reasonably be expected to have triaAdverse Effect. Except as disclosed on
Schedule 5.18, as of the Effective Date, no LoartyRax any Americas/Foreign Subsidiary is a pacaty t
or bound by any collective bargaining agreemener&lare no representation proceedings pending or, t
any Loan Party’s knowledge, threatened to be filgith the National Labor Relations Board or other
applicable Governmental Authority, and no laboramigation or group of employees of any Loan Party
or any Americas/Foreign Subsidiary has made a pgndiémand for recognition that, in any case, could
reasonably be expected to have a Material AdveffeetEThere are no complaints, unfair labor pieeti
charges, grievances, arbitrations, unfair employrpeactices charges or any other claims or comfdain
against any Loan Party or any Americas/Foreign fBlidyy pending or, to the knowledge of any Loan
Party, threatened to be filed with any GovernmeaAiathority or arbitrator based on, arising out iof,
connection with, or otherwise relating to the emyptent or termination of employment of any employee
of any Loan Party or any of its Americas/ForeigrbSldiaries that, in any case, could reasonably be
expected to have a Material Adverse Effect. Thesaommation of the transactions contemplated by the
Loan Documents will not give rise to any right efrhination or right of renegotiation on the partoly
union under any collective bargaining agreementticch any Loan Party or any of its Americas/Foreign
Subsidiaries is bound.

5.19 Security Documents The Security Documents, taken together with therim Order and/or the
Final Order, are effective to create in favor ¢ thdministrative Agent (for the benefit of itselicathe
other applicable Secured Parties) a legal, valahtiouing and enforceable security interest in the
Collateral pledged hereunder or thereunder, in eask subject to no Liens other than Priority Peeahi
Encumbrances and the Carve-Out and subject toteecteditor Agreement. Pursuant to the terms ef th
Interim Order and/or Final Order, no filing or othection will be necessary to perfect or protecathsu
Liens and security interests. Pursuant to anddceittent provided in the Interim Order and/or tiheaF
Order, the Obligations of the Loan Parties unde Agreement will constitute allowed super-priority
administrative expense claims in the Cases undaid®e364(c) of the Bankruptcy Code, having priprit
over all administrative expense claims and unsecol@ms against such Loan Parties now existing or
hereafter arising, of any kind whatsoever, inclggdwithout limitation, all administrative expendaims
of the kind specified in Sections 503(b) and 507¢b)the Bankruptcy Code and all super-priority
administrative expense claims granted to any ddseson (including, for the avoidance of doubt, scibj
to entry of the Final Order, the proceeds of Avaia Actions), subject only to the Carve-Out.
Notwithstanding anything to the contrary hereire tbarve-Out shall be senior to all Liens and claims
(including administrative and superpriority claimsgcuring the Obligations, the Loan Parties’ pre-
petition obligations, adequate protection Liens] afi other Liens or claims (including administvati
claims and DIP Superpriority Claims), including aether forms of adequate protection, Liens, ornatai
(including administrative claims and DIP SuperpgtjoClaims) securing the Obligations and pre-pefiti
obligations granted or recognized as valid, ingigdihe Liens, security interests, and claims (idicig
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administrative claims and DIP Superpriority Claingsanted to the Administrative Agent and the other
Secured Parties.

5.20 [Reserved]
5.21 [Reserved]

5.22 Brokers. Except as disclosed on Schedule 5.22 no brokénaer brought about the obtaining,
making or closing of the Loans or transactions emmlated by the Loan Documents, and no Loan Party
or Affiliate thereof has any obligation to any Rersin respect of any finder's or brokerage fees in
connection therewith.

5.23 Customer and Trade Relations There exists no actual or, to the knowledge gflavan Party,
threatened, termination or cancellation of, or araterial adverse modification or change in the rhess
relationship of any Loan Party with any suppliertenal to its operations except to the extent drat of
the foregoing could not reasonably be expectedaieta Material Adverse Effect or is a result of the
commencement of the Cases.

5.24 Material Contracts. The Loan Parties are not in breach or in defaudtny material respect of
or under any Material Contract (exclusive of therit é.oan Documents) and have not received any notice
of the intention of any other party thereto to terae any Material Contract (other than the Paoersny
Subsidiary in connection with any repayment of Matelndebtedness) except, in each case, where
enforcement is stayed upon the commencement @ dises.

5.25 Casualty. Neither the businesses nor the properties of bhogn Party or any of its
Americas/Foreign Subsidiaries are affected by ang, fexplosion, accident, drought, storm, hail,
earthquake, embargo, act of God or of the publemgnor other casualty (whether or not covered by
insurance) that, either individually or in the aggpte, could reasonably be expected to have a islater
Adverse Effect.

5.26 Anti-Social Forces No Loan Party or any of its directors, officensemployees is an Anti-
Social Force. “Anti-Social Force” means a Persomgmup which threatens or is likely to threaten the
order or safety of the civil society, and preveotsis likely to prevent the sound development & th
economy or society, which specifically means tHewing Persons:

(a) any organized crime group (meaning a group a meraberhich (including a
member of a group constituting such group), in agaoized or habitual way, is likely to
encourage the committing of violent illegal actswnilar acts; the same applies hereinafter;

(b) any organized crime group member (meaning a memwiban organized crime
group; the same applies hereinafter) or any Penstinrespect to whom a period of 5 years has
not expired after such Person ceases to be anipegacrime group member;

(c) any organized crime group associated member (fetber than an organized
crime group member who has a relationship with ahganized crime group and is likely to
perform violent unlawful acts backed by the influenof the organized crime group, or
cooperates in, or is involved in, maintaining oeigiing the organized crime group by supplying
funds, weapons, or other items to the organizethergroup or an organized crime group
member);
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(d) any corporation related to the organized crime gr@ueaning a corporation the
management of which an organized crime group menbesubstantially involved in, a
corporation which is operated by any organized erignoup associated member or former
organized crime group member and actively coopegrateor is involved in, maintaining or
operating the organized crime group by supplyingdfu or otherwise taking actions, or a
corporation which actively uses the organized crigneup and cooperates in maintaining or
operating the organized crime group upon the pedoice of its business);

(e) any corporate racketeesokaiya) or other Person (meaning a Person who is
likely to perform a violent unlawful act in the it of unjust profits against a corporation or
other entity and threatens the safety of civil,lifeich as a corporate racketesakéiya) or a
corporate swindlerkéisha goro);

()] any corporate swindler acting in the name of asdaobvementghakai undo-to
hyobo goro) (meaning a Person who is likely to perform vidlenlawful acts in the pursuit of
unjust profits by pretending to represent or actimghe name of a social movement or political
activity and threatens the safety of civil life);

(9) any special intelligence violent group or other ugro(meaning a group or
individual, other than those listed in (a) throu@habove, that plays a key part in structural
injustice by using its powers or having a finanaiahnection with a organized crime group
backed by a relationship with a organized crimeugjp

(h) other Persons similar to those listed in (a) thio(g) above;
0] any Person who has a relationship in which a Perdamis a Person or group

listed in (i) through (h) (the_“Organized Crime @pMember Etc.”) is deemed to control its
management;

()] any Person who has a relationship in which an GzgdrCrime Group Member
Etc. is deemed to be substantially involved its agement;

(k) any Person who has a relationship in which the dPens deemed to be
unlawfully using an Organized Crime Group Membaeg. Edr purposes of pursuing unjust profits
for itself, its own company or a third party or sang damage to a third party, or for other similar
purposes;

() any Person who has a relationship in which heisldeemed to be involved in an
Organized Crime Group Member Etc. such as by sugplunds or other supplies or affording
facilities; or

(m) any Person whose officer or employee involved innaggment has a
relationship with an Organized Crime Group Membeéc. Ehat should be subject to social
disapproval.

Budget A true and complete copy of the Budget is attdamseExhibit C hereto.

Commercial benefit The entry into this document is for each Loarty?acommercial benefit.
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5.29 No Immunity. Each Loan Party has no right of immunity from-a#t legal action, suit or
proceeding, attachment or execution or the jurigzhcof any court with respect to the Collateralitsr
obligations under the Loan Documents.

5.30 Orders. The Loan Parties are in compliance with the seamd conditions of the Orders. Each
of the Interim Order (to the extent necessary duthe Interim Order Period) or the Final Order iffro
after the date the Final Order is entered) is Ihfeuice and effect and has not been vacated, sedeor
rescinded or, without the prior written consentred Administrative Agent and each Required Lender,
change, amendment or modification or any applicatts motion for any change, amendment or
modification to any of the Orders shall be madegath case, that is adverse to the interests of the
Lenders.

ARTICLE VI
AFFIRMATIVE COVENANTS

So long as any Lender shall have any Commitmergumeter or any Loan or other Obligation
hereunder shall remain unpaid or unsatisfied (dtieen contingent indemnification Obligations foriahn
a claim has not then been asserted), the LoareRaitall, and shall (except in the case of the raovs
set forth in_Sections 6.1, 6.2, and 6.3), causk applicable Subsidiary to:

6.1 Financial Statements Deliver to the Administrative Agent (for distritbon to each Lender):

(a) within ninety (90) days after the end of each His¢ear of the Parent, (i) a
Consolidated balance sheet of the Parent and lisidaries as at the end of such Fiscal Year,
and the related Consolidated statements of incaneperations, Shareholders’ Equity and cash
flows for such Fiscal Year, setting forth in eadse in comparative form the figures for the
previous Fiscal Year, all prepared in accordandh GIAAP, such Consolidated statements to be
audited and accompanied by a report and opinioa &egistered Public Accounting Firm of
nationally recognized standing or otherwise realslynacceptable to the Administrative Agent,
which report and opinion shall be prepared in agdaoce with generally accepted auditing
standards and shall state that such Consolidataddial statements present fairly in all material
respects the financial position for the periodsdated in conformity with GAAP applied on a
basis consistent with prior years, and (ii) an Anss/Foreign Consolidated balance sheet of the
Parent and its Americas/Foreign Subsidiaries dheaend of such Fiscal Year, and the related
Americas/Foreign Consolidated statements of incameoperations of the Parent and its
Americas/Foreign Subsidiaries and Americas/Fordigmsolidated cash flows for such Fiscal
Year, setting forth in each case (in the caseanis# (ii), to the extent practicable) in compamativ
form the figures for the previous Fiscal Year;

(b) within forty-five (45) days after the end of eadhtlue first three Fiscal Quarters
of each Fiscal Year of the Parent, (i) a Consafidabalance sheet of the Parent and its
Subsidiaries as at the end of such Fiscal Quaatad, the related Consolidated statements of
income or operations, Shareholders’ Equity and d¢lsts for such Fiscal Quarter and for the
portion of the Parent's Fiscal Year then ended, &ndin Americas/Foreign Consolidated
balance sheet of the Parent and its Americas/For8igbsidiaries as at the end of such Fiscal
Quarter, and the related Americas/Foreign Const@tiatatements of income or operations and
Shareholders’ Equity of the Parent and its Amerteaign Subsidiaries and Americas/Foreign
Consolidated cash flows for such Fiscal Quartettinge forth in each case (to the extent
practicable) in comparative form the figures for) uch period set forth in the projections
delivered pursuant to Section 6.1(f) hereof, (B) tlorresponding Fiscal Quarter of the previous
Fiscal Year and (C) the corresponding portion & frevious Fiscal Year, all in reasonable
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detail, such Americas/Foreign Consolidated stat¢srtenbe certified by a Responsible Officer of
the Borrower or Parent as fairly presenting innaditerial respects the financial condition, results
of operations, Shareholders’ Equity and cash flaksthe Parent and its Americas/Foreign

Subsidiaries as of the end of such Fiscal Quartesccordance with GAAP, subject only to

normal year-end audit adjustments and the absdrioetaotes;

(c) [reserved];

(d) within thirty (30) days after the end of each o thiscal Months of each Fiscal
Year of the Parent, an Americas/Foreign Consolitldialance sheet of the Parent and its
Americas/Foreign Subsidiaries as at the end of s&dtal Month, and the related
Americas/Foreign Consolidated statements of incomeperations, Shareholders’ Equity and
Americas/Foreign Consolidated cash flows for suidicdt Month, and (to the extent practicable)
for the portion of the Parent’'s Fiscal Year thenlem setting forth in each case (to the extent
practicable) in comparative form the figures for) uch period set forth in the projections
delivered pursuant to Section 6.1(f) hereof, (B) tdorresponding Fiscal Month of the previous
Fiscal Year and (C) the corresponding portion efgithevious Fiscal Year, all in reasonable detall
and prepared in accordance with GAAP, to the exdppticable, subject to normal year end audit
adjustments and in the absence of footnotes, amhynevent, in a manner consistent with the
Parent’s accounting practices, such Americas/For€ignsolidated statements to be certified by a
Responsible Officer of the Borrower or Parent adyfgresenting in all material respects the
financial condition, results of operations, Shateés’ Equity and cash flows of the Parent and
its Americas/Foreign Subsidiaries as of the ensuigh Fiscal Month; and

(e) within thirty (30) days after the Petition Date, ppoposed revised Budget
inclusive of periods through the Maturity Date, @hishall be subject to the sole discretion
approval of the Required Lenders, it being furthgreed that, if such proposal (or any further
revision thereof) does not receive such approva, Borrower shall use its commercially
reasonable efforts to revise and resubmit suchgsapn response to comments received thereon
from the Administrative Agent or the Required Learxde

6.2 Certificates; Other Information . Deliver to the Administrative Agent (for distritton to each
Lender):

(a) [reserved];

(b) a copy of management’s discussion and analysis megphect to such financial
statements. In the event of any change in GAAP usethe preparation of such financial
statements, the Borrower or Parent shall also geoa statement of reconciliation conforming
such financial statements to GAAP;

(c) [reserved];

(d) promptly upon receipt, copies of the final versiahsany detailed audit reports,
management letters or recommendations submittethéoboard of directors (or the audit
committee of the board of directors) of any Loantyhy its Registered Public Accounting Firm
in connection with the accounts or books of therL®arties or any Subsidiary, or any audit of
any of them, including, without limitation, spedifig any Internal Control Event;

(e) promptly after the same are available, copies ehemnual report, proxy or
financial statement or other report which any L&arty files with the SEC and copies of all
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annual, regular, periodic and special reports agistration statements which any Loan Party
files with the SEC under Sections 13 or 15(d) ef 8ecurities Exchange Act of 1934 or with any
national or foreign securities exchange or apple@overnmental Authority, and in any case not
otherwise required to be delivered to the Admiaiste Agent pursuant hereto;

()] [reserved];

(9) promptly after the furnishing thereof, copies oy atatement or report furnished
to any holder of debt securities of any Loan Paysuant to the terms of any document,
agreement or indenture relating to Material Indébess and not otherwise required to be
furnished to the Lenders pursuant to Section 6.dAngrother clause of this Section 6.2; provided
that such statements or reports need to deliverdtetSecured Parties only to the extent that they
relate to the failure of any Loan Party to complyhvihe terms of any document, agreement or
indenture relating to such Material Indebtedneswluich relate to matters which would cause a
Default or have an adverse effect on the SecuretePa

(h) every Wednesday during the Cases, (i) commencingeklVednesday following
the first full calendar week after the Effective tBaa weekly cash flow forecast for the
subsequent 13-week period, and (i) commencinghensecond Wednesday following the first
full calendar week after the Effective Date, a aace report (the “Variance Report”) setting forth
actual cash receipts and disbursements of the Paaties for the preceding one calendar week
period and setting forth all the variances (inchgdiVariances), on a line-item and aggregate
basis, from the amount set forth for such calengeek as compared to (1) the Budget on a
weekly and cumulative basis, and (2) the most teeaeekly cash flow forecast delivered by the
Loan Parties, in each case, on a weekly and cuivellaaisis (and each such Variance Report
shall include reasonably detailed explanations dibrmaterial variances (including Permitted
Variances) and shall be certified by the chiefricial officer of the Borrower;

0] substantially concurrently with the delivery of tiaeekly cash flow forecast
pursuant to Section 6.2(h), a “flash” cash repetaiing all cash and Cash Equivalents on-hand
of each of the Borrower and its Subsidiaries (bno&at by entity) as of the close of business on
such date;

()] promptly, and in any event within five (5) Busind3ays after receipt thereof by
any Loan Party or any Subsidiary thereof, copiesaath notice or other correspondence received
from any Governmental Authority (including, withdimitation, the SEC (or comparable agency
in any applicable non-U.S. jurisdiction)) concemiany proceeding with, or investigation or
possible investigation or other inquiry by such &wmmental Authority regarding financial or
other operational results of any Loan Party or opsidiary thereof or any other matter which
could reasonably be expected to have a MateriabsdvEffect;

(k) promptly, written notice of any actions, suits, geedings, claims or disputes
(other than the Cases) pending or, to the knowleddbe Loan Parties threatened in writing, at
law, in equity, in arbitration or before any Goverental Authority, against any Loan Party or
any of its Subsidiaries or against any of its props or revenues that (a) purport to affect or
pertain to this Agreement or any other Loan Docuimenany of the transactions contemplated
hereby to occur on the Effective Date, or (b) eitimividually or in the aggregate, could
reasonably be expected to have a Material AdveifeetEand

)] promptly, such additional information regarding thesiness affairs, financial
condition or operations of any Loan Party or anyeficas/Foreign Subsidiary, or compliance
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with the terms of the Loan Documents, as the Adsiriative Agent or any Lender (through the
Administrative Agent) may from time to time reasblyarequest.

The Loan Parties hereby acknowledge that (a) theniddtrative Agent may, at its sole
discretion, make available to the Lenders mateaald/or information provided by or on behalf of the
Loan Parties hereunder (collectively, “Borrower Btals”) by posting the Borrower Materials on Debt
Domain, IntraLinks, Syndtrak or another similarottenic system (the_“Platform”) and (b) certaintioé
Lenders may be “public-side” Lenders (i.e., Lend#rat do not wish to receive material non-public
information with respect to the Loan Parties orirtlsecurities) (each, a “Public Lender”). The Loan
Parties hereby agree that so long as any Loan RFarye issuer of any outstanding debt or equity
securities that are registered or issued pursuana tprivate offering they will use commercially
reasonable efforts to identify that portion of Berrower Materials that may be distributed to thubli
Lenders and that (w)the Borrower shall use comiakycreasonable efforts to provide that such
Borrower Materials shall be clearly and conspiclyusarked “PUBLIC” which, at a minimum, shall
mean that the word “PUBLIC” shall appear promingntin the first page thereof; (x) by marking
Borrower Materials “PUBLIC,” the Loan Parties shb# deemed to have authorized the Administrative
Agent and the Lenders to treat such Borrower Materas not containing any material non-public
information (although it may be sensitive and pretary) with respect to the Loan Parties or their
securities for purposes of all applicable secwitiaws; (y) all Borrower Materials marked “PUBLIC”
are permitted to be made available through a powiothe Platform designated “Public Investor”; and
(z) the Administrative Agent shall be entitled tedt any Borrower Materials that are not marked
“PUBLIC” as being suitable only for posting on arfian of the Platform not designated “Public
Investor.”

6.3 Notices Promptly, and in any event within five (5) BusseDays (except with respect to
clauses (a), (b), (h) or (m) below, one (1) Bussneay) after any Responsible Officer of any Loarnya
obtains knowledge thereof, notify the Administratigent of:

(a) the occurrence of any Default or Event of Default;

(b) any matter that has resulted or could reasonablyexXpected to result in a
Material Adverse Effect;

(©) the occurrence of any ERISA Event or any similaergg under any other
applicable Law;

(d) any material change in accounting policies or faialnreporting practices by any
Loan Party;

(e) any change in the Parent’s senior executive officer

()] the discharge by any Loan Party of its present ®egd Public Accounting
Firm or any withdrawal or resignation by such Resyisd Public Accounting Firm;

(9) any collective bargaining agreement to which a LBarty becomes a party;

(h) after the Petition Date, the filing of any Lien fonpaid Taxes against any Loan
Party in excess of $1,000,000;

0] any casualty or other insured damage to any mafaidon of the Collateral or
the commencement of any action or proceeding ®taking of any interest in a material portion
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of the Collateral under power of eminent domairbyprcondemnation or similar proceeding or if
any material portion of the Collateral is damagedestroyed,;

)] any failure by any Loan Party to pay rent at {ef(5%) or more of such Loan
Party’s locations, (ii) any location which is atdisution center or warehouse, or (iii) any of such
Loan Party’s locations if such failure continues fiaore than ten (10) days following the day on
which such rent first came due and, in any suck,casch failure would be reasonably likely to
result in a Material Adverse Effect;

(k) any Permitted Disposition (other than sales of i@y in the ordinary course of
business), casualty or condemnation, in each caséving assets of a Loan Party with a Cost of
more than $1,000,000 in any single transactiorenes of related transactions;

0] promptly (but, in any event, within two days) aff@rentering into or receiving
thereof, a copy of (A) any notice of any kind pamiag to or relating to, (B) any document,
agreement or instrument entered into or receivedommection with, and (C) any amendment,
waiver, consent, extension, supplement, restatemether modification of, any Boardriders
Notes or (ii) any holder of any Boardriders Not&s @ny agent or representative thereof
including the Boardriders Notes Trustee) exerci@ms threatens to exercise) any rights or
remedies under the Boardriders Notes or the BatexdriNotes Indenture;

(m) any notices delivered to or received from the DIBLAAgent or the DIP ABL
Lenders pursuant to the DIP ABL Facility, and pos/ithe Administrative Agent with copies
thereof.

Each notice pursuant to this Section 6.3 shalldsempanied by a statement of a Responsible Oftiter
the Borrower or the Parent setting forth detailsthed occurrence referred to therein and statingt wha
action the Borrower has taken and proposes to weke respect thereto. Each notice pursuant to
Section 6.3(a) shall describe with reasonable qaatiity the provisions of this Agreement and attyeo
Loan Document that have been breached.

6.4 Payment of Obligations In accordance with the Bankruptcy Code andestilip any required
approvals by an applicable order of the Bankru@owrt, each Loan Party shall timely pay, dischange
otherwise satisfy as the same shall become du@ayable (i) all of its material post-petition taxasd
other obligations of whatever nature that congitadministrative expenses under Section 503 (bhef t
Bankruptcy Code in the Cases and (ii) all mateoialigations arising from Contractual Obligations
entered into after the Petition Date or from Coctral Obligations entered into prior to the Petitidate
and assumed.

6.5 Preservation of Existence, Etc.

(@) Preserve, renew and maintain in full force andotfits legal existence and good
standing under the Laws of the jurisdiction of diganization or formation except (i) in a
transaction permitted by Section 7.4 or 7.5 oriffilhe case of any Subsidiary that is not a Loan
Party, to the extent that failure to do so would reasonably be expected to have a Material
Adverse Effect.

(b) Take all reasonable action to maintain all materights, privileges, permits,

licenses and franchises necessary or desirablehén normal conduct of its business,
except pursuant to a transaction permitted by &eati4 or 7.5.
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(c) Preserve or renew all of its Intellectual Propesxcept (i) to the extent such
Intellectual Property is no longer used or useiithie conduct of the business of such Loan Party,
(if) pursuant to a transaction permitted by Sec#di¥ or_Section 7.05 or (iii) except as otherwise
agreed in writing by the Required Lenders.

Maintenance of Properties Maintain, preserve and protect all of its malepigperties and

Equipment necessary in the operation of its busimegjood working order and condition, ordinary wea
and tear and casualty or condemnation events eectephd make all necessary repairs thereto and
renewals and replacements thereof, except in ezsm where the failure to do so could not reasoradbly
expected to have a Material Adverse Effect.

6.7

6.8

[Reserved.

Maintenance of Insurance

(a) Maintain with financially sound and reputable irsure companies reasonably
acceptable to the Required Lenders (which insur@ocepanies are not Affiliates of the Loan
Parties), insurance with respect to its propedias business against loss or damage of the kinds
customarily insured against by Persons engagekeirsame or similar business and operating in
the same or similar locations or as is requiredapplicable Law, of such types and in such
amounts as are customarily carried under simil@muoistances by such other Persons and as are
reasonably acceptable to the Administrative Agent.

(b) Not later than 30 days after the Effective Date goch later date as may be
agreed by the Required Lenders), fire and extewdegdrage policies maintained with respect to
any Collateral shall name the Administrative Agasita lender’s loss payee and shall be endorsed
or otherwise amended to include (i) a lenders’ lamgable clause (regarding personal property),
in form and substance satisfactory to the Requierttiers, which endorsements or amendments
shall provide that the insurer shall pay all prots=etherwise payable to the Loan Parties under
the policies jointly to Loan Parties and the Admsimative Agent, provided that after the
occurrence of an Event of Default, such proceeddl &le payable only to the Administrative
Agent, (ii) a provision to the effect that nonetbé Loan Parties, Secured Parties or any other
Person shall be a co-insurer and (iii) such otheavipions as the Required Lenders may
reasonably require from time to time to protect ititerests of the Secured Parties. Commercial
general liability policies with respect to the Lodarties shall be endorsed to name the
Administrative Agent as an additional insured. Bess interruption policies with respect to the
Loan Parties shall name the Administrative Agen&dsnder’s loss payee and shall be endorsed
or amended to include (i) a provision that, frond after the Effective Date, the insurer shall pay
all proceeds otherwise payable to the Loan Pauteter the policies jointly to the Loan Parties
and the Administrative Agent, provided that aftee ioccurrence of an Event of Default, such
proceeds shall be payable only to the Administeafigent, (ii) a provision to the effect that none
of the Loan Parties, the Administrative Agent oly asther party shall be a co-insurer and
(i) such other provisions as the Required Lendesy reasonably require from time to time to
protect the interests of the Secured Parties. Bach policy referred to in this Section 6.8(b)
shall also provide that it shall not be canceledydifred or not renewed (i) by reason of
nonpayment of premium except upon not less thar{@nhdays prior written notice thereof by
the insurer to the Administrative Agent (giving BuPerson the right to cure defaults in the
payment of premiums) or (ii) for any other reasgoept upon not less than thirty (30) days prior
written notice thereof by the insurer to the Adrsimtive Agent. The Borrower shall deliver to
the Administrative Agent, on or prior to the dafetloe cancellation or expiration of any such
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policy of insurance, or modification materially usihg the scope or amount of coverage of such
policies of insurance, a copy of any applicablesvead or replacement insurance certificate.

(9) None of the Secured Parties, or their agents olasmes shall be liable for any
loss or damage insured by the insurance policisined to be maintained under this Section 6.8.
Each Loan Party shall look solely to its insuranoepanies or any other parties other than the
Secured Parties for the recovery of such loss orag@ and such insurance companies shall have
no rights of subrogation against any Secured Rartys agents or employees. If, however, the
insurance policies do not provide waiver of subtimgarights against such parties, as required
above, then the Loan Parties hereby agree, toxtleatepermitted by law, to waive their right of
recovery, if any, against the Secured Parties hei agents and employees. The designation of
any form, type or amount of insurance coveragehieyany Secured Party under this Section 6.8
shall in no event be deemed a representation, migros advice by such Secured Party that such
insurance is adequate for the purposes of the éssiof the Loan Parties or the protection of
their properties.

(d) Maintain for themselves and their Subsidiaries, meddors and Officers
insurance policy with responsible companies in sactounts as are customarily and covering
such risks carried by business entities engageimiar businesses similarly situated, and will
upon request by the Required Lenders, furnish thmiAistrative Agent certificates evidencing
renewal of each such policy.

6.9 Compliance with Laws Comply, and cause each Subsidiary to comply, thighrequirements
of all Laws and all orders, writs, injunctions anecrees applicable to it or to its business or gntyp
except in such instances in which (a)(i) such nesment of Law or order, writ, injunction or decriee
being contested in good faith by appropriate proregs diligently conducted and with respect to hic
adequate reserves have been set aside and mairigitiee Loan Parties in accordance with GAAP; and
(i) such contest effectively suspends enforcemanthe contested Laws, (b) the failure to comply
therewith could not reasonably be expected to haMaterial Adverse Effect or (c) the failure to qayn
therewith is otherwise permitted under the Banloyiode or the Orders.

6.10 Books and Records Maintain proper books of record and accountyimch entries full, true
and correct in all material respects and in conityrmith GAAP consistently applied shall be madeabf
financial transactions and matters involving thesess and business of the Loan Parties or such
Subsidiary, as the case may be; and (ii) maintach $ooks of record and account in material confiyrm
with all applicable requirements of any Governmeathority having regulatory jurisdiction over the
Loan Parties or such Subsidiary, as the case may be

6.11 Inspection Rights

(@) Permit representatives and independent contraofotise Administrative Agent
and the Required Lenders to visit and inspect anifsoproperties, to examine its corporate,
financial and operating records, and insurancec@sli and make copies thereof or abstracts
therefrom, and to discuss its affairs, finances acwbunts with its directors, officers, and (in the
presence of a Responsible Officer of the Parenh@mBorrower) Registered Public Accounting
Firm, all at the expense of the Loan Parties argliah reasonable times during normal business
hours and as often as may be reasonably desiremhh tgasonable advance notice to the
Borrower;_provided, however, that when an EvenDefault exists the Administrative Agent or
the Lenders (or any of their representatives dependent contractors) may do any of the
foregoing at the expense of the Loan Parties attang during normal business hours and
without advance notice.
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(b) Upon the request of the Administrative Agent or Required Lenders after
reasonable prior notice (which notice need not bmished if an Event of Default is then
continuing), permit such Required Lender or the Adstrative Agent or professionals (including
investment bankers, consultants, accountants, fswsed appraisers) retained by any Required
Lender to conduct appraisals, commercial finan@remations and other evaluations. Subject to
the following sentence, the Loan Parties shall theeyreasonable and documented out-of-pocket
fees and expenses of any of the Administrative Agerd the Required Lenders and such
professionals with respect to such evaluationsaqilaisals.

(c) Notwithstanding anything to the contrary in thisc@n 6.11, none of the Parent
or any of its Subsidiaries will be required to thse, permit the inspection, examination or
making of extracts, or discussion of, any documem$ormation or other matter that
(i) constitutes non-financial trade secrets or financial proprietary information, (ii) in respect
of which disclosure to the Administrative Agent any Lender (or any of their respective
representatives) is then prohibited by Law or aggeement binding on the Parent or any of its
Subsidiaries or (iii) is subject to attorney-cli@mtsimilar privilege or constitutes attorney work-
product.

6.12 Use of ProceedsUse the proceeds of the Credit Extensions ohl(finance transaction fees,
costs and expenses related hereto, (ii) to fin@mg®ing debtor-in-possession working capital puepos
consistent with the Budget (within Permitted Vacdes), (iii) for the purposes of making any adequate
protection payments, (iv) to make intercompany $o&m and other Investments in, the Guarantors and,
other Subsidiaries, solely to the extent permitieceunder, and (v) in accordance with the termdhef
Orders, for other general corporate purposes ofLtlam Parties and their Subsidiaries, in each tatee
extent not prohibited under applicable Law and Hwan Documents (including without limitation
Bankruptcy Court-approved professional fees andraadministrative fees arising in the Cases).

6.13 Additional Loan Parties.

(a) Notify the Administrative Agent promptly after amerson becomes a Domestic
Subsidiary that is a direct Wholly Owned Subsidiafyany Loan Party (other than any CFC or
Subsidiary of a CFC), and promptly thereafter (andny event within thirty (30) days or such
longer period as the Administrative Agent may apré&) cause any such Domestic Subsidiary
that is a direct Wholly Owned Subsidiary (otherntheny CFC or Subsidiary of a CFC) to
(i) become a Borrower or Guarantor by executing delivering to the Administrative Agent a
Joinder Agreement, and, in the case of a Guaraatdracility Guaranty (or a counterpart or
supplement thereto), (ii) grant a Lien to the Adistiative Agent on such Person’s assets to the
extent required by the Security Documents, and déliver to the Administrative Agent
documents of the types referred to in clauses (W)and (xii) of Section 4.1(a) and, if requested
by the Administrative Agent, customary opinionscotinsel to such Person (which shall cover,
among other things, the legality, validity, bindiaetfect and enforceability of the documentation
referred to in clause (a)), and (b) if any Equitterests or Indebtedness of such Person are owned
by any Loan Party, such Loan Party shall pledgé duquity Interests and promissory notes
evidencing such Indebtedness (if any) (except thatich Subsidiary is a CFC or a Subsidiary of
a CFC, the Equity Interests of such Subsidiary moll be required to be pledged), in the manner
and format required by the Pledge Agreement.

(b) [reserved].
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(c) In no event shall compliance with this Section Buadve or be deemed a waiver
or Consent to any transaction giving rise to thedn® comply with this Section 6.13 if such
transaction was not otherwise expressly permitiethis Agreement.

6.14 Vendor Agreements

(a) Furnish to the Administrative Agent and the Reqiiikenders on a weekly basis
on Thursday of each week following the Petition éat list of the Company's vendors,
summarizing all payments made to such vendors patgio any first day order and identifying
the vendor payee by name and spend.

(b) The Loan Parties shall provide not less than tWwdB{&iness Days prior written
notice prior to Parent or any Subsidiary prior @king any payment to a vendor (A) that is (i) in
excess of $50,000 and (ii) pursuant to a tradeeageet that is on terms that are less favorable to
Parent or any Subsidiary than the trade terms acepwith such vendor for the 12 months
preceding the Petition Date or (B) that is (i) ktess of $50,000 and (ii) other than pursuant to a
trade agreement. Any such payment that meetsritieeia of either clause (A) or clause (B) are
permitted only if (1) the Required Lenders havevpted prior written consent or (2) the Loan
Parties have provided the required notice and #guRed Lenders have not objected in writing
to such payment within two (2) Business Days.

6.15 Information Regarding the Collateral. Furnish to the Administrative Agent at leastdéh
(15) days’ (or such shorter period as the Requiredders shall agree in their sole discretion) prior
written notice of any change in: (i) any Loan Partiegal name; (ii) the location of any Loan Pasty’
chief executive office or its principal place ofdiness, any office in which it maintains books erards
relating to Collateral owned by it or any office facility at which Collateral owned by it is locate
(including the establishment of any such new officefacility), only if (A) the Collateral at suchew
location is in excess of $250,000 and (B) as altre$isuch change, any further action is requiradthe
Administrative Agent to have a valid, legal andfpeted security interest in the Collateral at such
changed or new location; (iii) any Loan Party’s amgational type or jurisdiction of incorporatiom o
formation; or (iv) any Loan Party’'s Federal Taxpayklentification Number or organizational
identification number assigned to it by its jurddn of organization. The Loan Parties agree oot t
effect or permit any change referred to in the @dérg sentence unless all filings have been maderun
the UCC or otherwise that are required in ordertlier Administrative Agent to continue, followingcsu
change, to have a valid, legal and perfected dgautierest in the Collateral for its own benefitdathe
benefit of the other applicable Secured Partieshgoextent a security interest in such Collateead be
perfected by the filing of a financing statementlemthe UCC).

6.16 [Reserved]

6.17 Environmental Laws.

(@) Conduct, and cause each Subsidiary to condudpégations in compliance with
all Environmental Laws, except where the failuredtbso would not reasonably be expected to
have a Material Adverse Effect; (b) obtain and venand cause each Subsidiary to obtain and
renew, all Environmental Permits required for ifeerations, except where the failure to do so
would not reasonably be expected to have a Matédakrse Effect; (c) implement, and cause
each Subsidiary to implement, any and all invesibga remediation, removal and response
actions that are required under applicable Enviremal Laws to prevent the release of any
Hazardous Materials on, at, or from any of its Resthte; provided, however, that neither a Loan
Party nor any of its Subsidiaries shall be requicedndertake any such investigation, cleanup,

79



6.18

6.19

Case 15-11880 Doc 25-1 Filed 09/09/15 Page 118 of 162

removal, remedial or other action to the extent (hats obligation to do so is being contested in
good faith and by proper proceedings and adeqestrves have been set aside and are being
maintained by the Loan Parties with respect to suidumstances in accordance with GAAP or
(i) failure to undertake any investigation, cleam removal, remedial or other action would not
reasonably be expected to have a Material AdverSectE and (d) promptly notify the
Administrative Agent of: (i) any claim, proceedingr investigation in relation to any
Environmental Law which is current, pending or #temed against a Loan Party, where such
claim, proceeding or investigation could reasondidyexpected to have a Material Adverse
Effect; or (ii) any facts or circumstances that magult in any claim being commenced or
threatened against a Loan Party where that clautfdaeasonably be expected to have a Material
Adverse Effect.

Further Assurances

(a) Execute any and all further documents, financidgeshents, filings, agreements
and instruments, and take all such further act{orduding the filing and recording of financing
statements, amendments to financing statementther documents under the UCC or any other
similar legislation), that may be required undey applicable Law, or the Administrative Agent
may reasonably request, to grant, preserve, protegérfect the Liens created or intended to be
created by the Security Documents or the validitpraority of any such Lien, all at the expense
of the Loan Parties and to the extent requiredalmgl subject to the limitations set forth in, the
Security Documents and this Agreement.

(b) If any material personal property assets are aeduy any Loan Party after the
Effective Date (other than assets constituting &etbhl under the Security Documents that
become subject to the Lien of the Security Docusiamion acquisition thereof), notify the
Administrative Agent thereof (in the case of Intetual Property, solely with respect to
Intellectual Property which is the subject of aisggtion or application with the PTO, Copyright
Office or other applicable Governmental Authoritgdawithin the time frames set forth in
Schedule 6.2), and the Loan Parties will cause sisslets to be subjected to a perfected Lien
securing the Secured Obligations (as defined irSieurity Agreement) of the Loan Parties (in
the case of a Loan Party) and will take such astasishall be necessary or shall be requested by
the Required Lenders or the Administrative Agengrtant and perfect such Liens, in each case to
the extent required by, and subject to the linotagiset forth in, the Security Documents and this
Agreement, including actions described in paragt@ptof this_Section 6.18, all at the expense of
the Loan Parties.

(c) At Administrative Agent’s request, prepare instrmtseand related security
documents (including, under the laws of Japan)éhmtence the terms and related security of the
Interim Order Intercompany Loans.

Use of Property; Post-Filing PleadingsOn or after the Petition Date, each Loan Partgesy

that it shall not, without the Required Lendergbpmvritten consent, file any motions or pleadivgsh
the Bankruptcy Court (a) seeking authority for &iman Party to (i) use any of the material propsroe
assets of the Loan Parties outside the ordinaryseoaf business, (ii) satisfy prepetition claimstio¢
Loan Parties or (iii) incur material administrativests, in each case, to the extent such relief is
inconsistent with this Agreement or the Budget lfimtPermitted Variances)), or (b) seeking reliefttis
otherwise inconsistent with this Agreement, the &sd or the Plan Sponsor Agreement or Sponsored

Plan.

6.20

[Reserved]
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6.21 Additional Information Obligations .

(a) Case Documents and Motions. As soon as practigatzddvance of filing with
the Bankruptcy Court of all documents, motions @hehdings, including with respect to the
Orders, the Borrower shall deliver to Administratikgent and the Lenders all such documents to
be filed and provide the Lenders with a reasonalplgortunity to review and comment on all
such documents.

(b) Progress Calls. The Borrower shall hold weeklygpess conference calls for the
Lenders, starting on the Thursday after the fiest df the second week following the Effective
Date and continuing on each Thursday thereafter, tthe Termination Date. During each such
conference calls a Responsible Officer of the Baeroshall provide the participating Required
Lenders with a reasonably comprehensive updateherCases, variances with respect to the
Budget and any other material information relatitogthe business, condition (financial or
otherwise), operation, performance, propertiesrosgpects of any of the Loan Parties and any
other information that may be reasonably requesyethhe Administrative Agent or any Required
Lender.

(c) Other Information. Deliver to the Lenders promafter the same are available,
copies of all applications, judicial informationpdncial information and other documents filed
on behalf of any Debtor or any other Loan Partyhwiiite Bankruptcy Court in any of the Cases,
or distributed by or on behalf of any Debtor or atiier Loan Party to any official committee
appointed in any of the Cases.

(d) Access to Advisors. The Loan Parties shall allbes Administrative Agent and
the Lenders access to, upon reasonable notice gdumanmal business hours, all financial
professionals engaged by the Loan Parties (whigagement, with respect to any financial
professionals engaged after the Effective Datel|l ¢femon terms and conditions reasonably
satisfactory to the Required Lenders).

6.22 Compliance with Terms of Leaseholds Except in each case as would not reasonably be
expected to have a Material Adverse Effect or ekespcontemplated by the Budget or to the extent
required under the Bankruptcy Code or the Ordasmake all payments and otherwise perform all
obligations in respect of all Leases to which aogph Party is a party, (b) keep such Leases irfdutie

and effect, (c) not allow such Leases to lapseeotebminated or any rights to renew such Leasd®eto
forfeited or cancelled, and (d) cause each of itss#liaries to do the foregoing. Notify the
Administrative Agent of any default by any Loan tpawith respect to any Leases to which such Loan
Party is a party if such default would reasonaldydxpected to have a Material Adverse Effect and
cooperate with the Administrative Agent in all resgs to cure any such default.

ARTICLE VII
NEGATIVE COVENANTS

So long as any Lender shall have any Commitmengumeler, any Loan or other Obligation
hereunder shall remain unpaid or unsatisfied (dtieen contingent indemnification Obligations foriahn
a claim has not then been asserted), no Loan Blaaty nor shall it permit any applicable Subsigito,
directly or indirectly:

7.1 Liens; Retention of Title, Constructive Transfers. Create, incur, assume or suffer to exist any
Lien upon any of its property, assets or revenwbgther now owned or hereafter acquired, or sigfier
(or authorize the filing) under the UCC or any $amiLaw or statute of any jurisdiction a financing
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statement or similar document that names any L@aty Br any Americas/Foreign Subsidiary as debtor;
or sign or authorize any security agreement awthngiany Person thereunder to file such financing
statement or similar document other than, as tofalle above, Permitted Encumbrances.

7.2 Investments Make any Investments, except Permitted Investsaétdr purposes of Section 7.2,
notwithstanding anything contrary set forth herdipjn the event the Parent or any Subsidiary (an
“Initial Investing Person”) transfers an amountaafsh or other property (the “Invested Amount”) for
purposes of permitting the Parent or one or mdnerobubsidiaries to ultimately make an Investmént o
the Invested Amount in any Subsidiary or any Pelisomhich such Investment is ultimately made, the
“Subject Person”) through a series of substantiattypcurrent intermediate transfers of the Invested
Amount to one or more other Subsidiaries other tharSubject Person (each an “Intermediate Invgstin
Person”), including through the incurrence or repemt of intercompany Indebtedness, capital
contributions or redemptions of Equity Interesker, for all purposes of Section 7.2, any transbéthe
Invested Amount to Intermediate Investing Persansonnection therewith shall be disregarded antd suc
transaction, taken as a whole, shall be deemedue been solely an Investment of the Invested Amoun
by the Initial Investing Person in the Subject Berand not an Investment in any Intermediate Irngst
Person; and (ii) if an Investment is denominatea iforeign currency, no fluctuation in currency lsha
result in a breach of any covenant in this Secti@n

7.3 Indebtedness Create, incur, assume, guarantee, suffer to existherwise become or remain
liable with respect to, any Indebtedness, exceptnPed Indebtedness. The accrual of interest aed t
accretion or amortization of original issue disdoan Indebtedness and the payment of interesten th
form of additional Indebtedness originally incuriacaccordance with this Section 7.3 will not camse
an incurrence of Indebtedness.

7.4 Fundamental Changes Merge, amalgamate, dissolve, liquidate, constdidaith or into
another Person.

7.5 Dispositions Make any Disposition, except Permitted DisposgioT o the extent any Collateral
is Disposed of as permitted by this Section 7.&rtp Person other than any Loan Party, such Cadilater
shall be sold free and clear of the Liens creajethé Loan Documents.

7.6 Restricted Payments Declare or make, directly or indirectly, any Riesed Payment, except
each Loan Party (other than Parent) and each Sabsithereof may make Restricted Payments to any
Loan Party or any other Subsidiary (and in the aafse Restricted Payment by a non-Wholly Owned
Subsidiary, to the Parent and any other Loan Pamtito each other owner of Equity Interests of such
Subsidiary based upon their relative ownershipresits of the relevant class of Equity Interests);
provided that no Loan Party may make any Restri@ginent to any non-Loan Party.

7.7 Prepayments and Amendments with respect to other iebtedness Except as required by
this Agreement or the Orders (including with resper adequate protection payments required in
connection with the Existing Senior Secured Index)tiuprepay, redeem, purchase, defease or otherwise
satisfy prior to the scheduled maturity thereofamy manner any Permitted Indebtedness (including
without limitation any Subordinated Indebtednessmpto its scheduled maturity or set aside any fund
for such purpose (other than any payments to atitiendors to the extent permitted by the Bankmuptc
Court pursuant to any first or second day motioa®expressly set forth in the Budget), or (ii)esgto
any amendment, restatement, supplement or otherficadins to the Existing Senior Secured Note
Documents or (iii) make any interest payment ipees of any Indebtedness (including without limaat
any Subordinated Indebtedness) other than (a) pagnoé the Obligations, (b) as expressly permitigd
the Orders, (c) payments required under the BadesiNotes, (d) payments with respect to Domestic
Loans (as defined in the DIP ABL Facility) undee thiIP ABL Facility, (e) payments with respect to/an
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Foreign Loan (as defined in the DIP ABL Facilitypder the DIP ABL Facility but only to the extent
necessary (x) in connection with the issuance tdtter of credit under the DIP ABL Facility if the
payment of such Foreign Loan is required to prowdeilability under a letter of credit sublimit
contained in the DIP ABL Facility, (y) in order tomply with the “borrowing base” contained in th#D
ABL Facility or (z) in order to comply with the regements of any Laws, orders, writs, injunctioms o
decrees applicable to it or to its properties; med that any payments of any Foreign Loans must be
made in the following order: first, to the Japanésans (as defined in the DIP ABL Facility) urdil
such Japanese Loans have been paid in full, setmtite Australian Loans (as defined in the DIP ABL
Facility) until all such Australian Loans have begesmd in full, and third, to the Canadian Loans (as
defined in the DIP ABL Facility) until all such Cadian Loans have been paid in full, and (f) prepaym

of the Interim Order Intercompany Loans and (gppsenent of intercompany Indebtedness owed by and
between Domestic Loan Parties.

7.8 Change in Nature of BusinessEngage in any line of business substantiallyeddft from the
lines of business conducted by such Loan Partidglesir Subsidiaries on the date hereof or anynassi
reasonably related or incidental thereto.

7.9 Transactions with Affiliates. Enter into, renew, extend or be a party to aagpdaction of any
kind with any Affiliate of any Loan Party, whether not in the ordinary course of business, othan thn

fair and reasonable terms substantially as favertbithe Loan Parties or such Subsidiary as woald b
obtainable by the Loan Parties or such Subsidiathextime in a comparable arm’s length transaction
with a Person other than an Affiliate, providedttktae foregoing restriction shall not apply to &)
transaction between or among the Loan Parties mdtilpted hereunder; (b) transactions not otherwise
prohibited hereunder between or among the PareanhyrSubsidiary or Subsidiaries or any entity that
becomes a Subsidiary as a result of such transaétipRestricted Payments permitted under Seatién

(d) the transactions occurring on the Effectiveebatd the payment of fees and expenses relateztdgher
(e) [reserved]; (f) transactions, arrangementsmiversements and indemnities permitted between or
among such parties under this Agreement; (g) tlyenpat of reasonable fees and out-of-pocket costs to
directors, and compensation and employee beneihgements paid to, and indemnities provided fer th
benefit of, directors, officers or employees of #&rent or any of its Subsidiaries, solely to theemt
consistent with the Budget (within Permitted Vaoas); (h) [reserved]; (i) any transfers by or amanyg
Affiliates to pay tax liabilities, or (j) transaons pursuant to and in connection with the Exis&mior
Secured Note Documents or (k) Investments permpieguant to clauses (i), (k), (q) and (w) of the
definition of “Permitted Investments”.

7.10 Burdensome Agreements Enter into any Contractual Obligation (other thé&m) this
Agreement or any other Loan Document, (x) the DBLAacility, (y) the Existing Senior Secured Note
Documents, or (z) the Boardriders Notes and therdalers Notes Indenture that limits the abilijyof
any Subsidiary that is not a Loan Party to makdrivésd Payments to any Loan Party or (ii) of theah
Parties to create, incur, assume or suffer to exmhs on property of such Person in favor of the
Administrative Agent under the Loan Documents; jed, however, that none of the foregoing shall
prohibit (A) any negative pledge incurred or praddin favor of any holder of Indebtedness permitted
under clauses (c) of the definition of “Permittettiébtedness” solely to the extent any such negative
pledge relates to the property financed by or thiejest of such Indebtedness; (B) customary anti-
assignment provisions in contracts restrictingasgignment thereof or in contracts for the Disjpmsiof
any assets or any Person, provided that the rgsiigcin any such contract shall apply only to &issets
or Person that is to be Disposed of; (C) provisionkases of real property that prohibit mortgages
pledges of the lessee’s interest under such leasestricting subletting or assignment of such deas
(D) customary provisions in joint venture agreerseamnd other similar agreements applicable to joint
ventures to the extent such joint ventures arepnatibited hereunder; (E) customary restrictionsirg
under licenses and other contracts entered intohén ordinary course of business; (F) customary
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restrictions arising under licenses and other emtdrentered into in the ordinary course of busings)
Contractual Obligations which became binding orubs®liary at the time such Subsidiary first became
Subsidiary, so long as such Contractual Obligatiasese not entered into in contemplation of such
Person becoming a Subsidiary; or (H) Contractudigations which exist on the date hereof and (® th
extent not otherwise permitted by this Section yat@ listed on Schedule 7.10 hereto.

7.11 Use of ProceedsUse the proceeds of any Credit Extension in anm@amnconsistent with
Section 6.12 or in any manner which violates Regria T, U or X of the FRB.

7.12 Amendment of Material Documents Amend, modify or waive any of a Loan Party’'s tgh
under (a) its Organization Documents in a manneemnadly adverse to the Secured Parties, or (b) any
Material Contract (other than any Loan DocumentMaterial Indebtedness (including any of the DIP
ABL Documents), or (c) the E-Commerce Agreemerd imanner that adversely affects the Lien of the
Administrative Agent on the Collateral held on dgnsnent by GSI, or that is otherwise materially
adverse to the Lenders (provided that the foregaingll not limit the right of the Loan Parties to
terminate the E-Commerce Agreement), without ther prritten consent of the Required Lenders (which
consent shall not be unreasonably withheld or @elpy

7.13 Fiscal Year; Accounting Policies Change the Fiscal Year of any Loan Party or chagy
accounting policies, in each case, without therpsiotten consent of the Required Lenders or asired
by GAAP.

7.14 Limitation on the Creation of Subsidiaries. Estsiiplicreate or acquire after the Effective Date
any Domestic Subsidiary.

7.15 Chapter 11 Claims Until payment in full of the Obligations unddrig Agreement (other than
contingent indemnification Obligations to the exte&o claim giving rise thereto has been asserted),
except for and to the extent permitted under thev€&&®ut and the Priority Permitted Encumbrances, th
Debtors shall not, directly or indirectly, incureate, assume, suffer to exist or permit any adtnative
expense claim or Lien which is pari passu withaiar to the claims or Liens, as the case may fideo
Administrative Agent and the other Secured Paetggnst the Debtors hereunder or under the Orders,
apply to the Bankruptcy Court for authority to do s

7.16 Anti-Social Force. Become an Anti-Social Force.

7.17 Revision of Orders; Applications to Bankruptcy Court. Directly or indirectly (a) seek,
support, consent to or suffer to exist any modifarg stay, vacation or amendment of the Interindedr
or the Final Order except for any modifications aachendments agreed to in writing by the
Administrative Agent (but solely with respect toyamodifications and amendments which directly
affects the Administrative Agent) and the Requiteshders (in the Required Lenders’ sole discretion),
(b) apply to (or support, directly or indirectlyyaapplication by any other party to) the Bankryp@ourt
for authority to take any action prohibited by tlidicle VII (except to the extent such applicatiand
the taking of such action is conditioned upon néogi the written consent of the Required Lenderd an
such consent is provided) or (c) seek authorizaoror permit the existence of, any claims othent
that of the Lenders entitled to a superpriorityralainder Section 364(c)(1) of the Bankruptcy Cdu t
is senior or pari passu with the Lenders’ Sectio4(8)(1) claim.

7.18 Prepetition Claims. Make or commit to make payments to holders chifok” (as defined in
Section 101(5) of the Bankruptcy Code) against ht@ein respect of prepetition amounts in excess of
the line item amount for such claims included ie Budget (within Permitted Variances), other than
those payment of those claims that are approvediimg by the Required Lenders.
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7.19 Compliance with Budget

(a) Except as otherwise provided herein or approvedth®y Required Lenders,
directly or indirectly (i) use any cash or the preds of any Loans in a manner or for a purpose
other than those consistent with this Agreemerg, @nders and the Budget (within Permitted
Variances related thereto), (ii) permit a disburgettausing any variance other than Permitted
Variances without the prior written consent of Required Lenders or (iii) make any payment
(as adequate protection or otherwise), or apptiodir authority to pay, on account of any claim
or Indebtedness arising prior to the Petition Datker than payments authorized by the
Bankruptcy Court.

(b) Prior to the occurrence of an Event of Default, Brebtors shall be permitted to
pay compensation and reimbursement of fees anchegpesolely to the extent that such fees and
expenses are in accordance with the Budget (whRermitted Variances) and authorized to be
paid under Sections 330 and 331 of the Bankruptaye(pursuant to an order of the Bankruptcy
Court, as the same may be due and payable. Upeiptrext the Carve-Out Trigger Notice, the
right of the Debtors to pay professional fees a@sthe Carve-Out shall terminate, and the
Debtors shall provide immediate notice to all pssfenals informing them that such notice was
delivered and further advising them that the Defjtability to pay such professionals is subject
to and limited by the Carve-Out.

7.20 Use of Collateral Use or permit the use of Collateral, proceedsaains, portion of the Carve-
Out or any other amounts directly or indirectlydayy of the Loan Parties, the Committee, if anyarmy
trustee or other estate representative appointéideiltCases (or any successor case) or any othsorPer
(or to pay any professional fees, disbursementtsa@r expenses incurred in connection therewith):

(a) to seek authorization to obtain Liens or securitgriests that are senior to, or on
a parity with, the Liens granted under the Loanudoents or the DIP Superpriority Claims other
than in connection with any replacement debtoreagession financing that will pay the Lenders
in “full” in cash; or

(b) to investigate (including by way of examinations discovery proceedings),
prepare, assert, join, commence, support or présemmy action for any claim, counter-claim,
action, proceeding, application, motion, objectidefense, or other contested matter seeking any
order, judgment, determination or similar reliefaagt, or adverse to the interests of, in any
capacity, against Administrative Agent, the Lendénse other Secured Parties or the Prepetition
Parties, and each of their respective officersgatiors, controlling persons, employees, agents,
attorneys, affiliates, assigns, or successors ch eaf the foregoing, with respect to any
transaction, occurrence, omission, action or othatter (including formal discovery proceedings
in anticipation thereof), including, without limttan, (i) any Avoidance Actions; (ii) any so-
called “lender liability” claims and causes of acij (iii) any action with respect to the validity,
enforceability, priority and extent of, or assegtiany defense, counterclaim, or offset to, the
Obligations, the DIP Superpriority Claims, the Lsegranted under the Loan Documents, the
Loan Documents, the DIP ABL Claims, the DIP ABL Dawents, the Existing Senior Secured
Note Documents, the Existing Senior Secured Notég@tions, the Existing Senior Secured
Note Liens, the Existing ABL Credit Agreement, tBristing ABL Obligations or the Existing
ABL Liens; (iv) any action seeking to invalidateodify, reduce, expunge, disallow, set aside,
avoid or subordinate, in whole or in part, the @ations, the DIP ABL Claims or the Existing
Senior Secured Note Obligations (including, for #weidance doubt, any prepayment premium
provided in the Existing Senior Secured Note Doautsje (v) any action seeking to modify any
of the rights, remedies, priorities, privilegesptections and benefits granted to either (A) the
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Administrative Agent or the Lenders hereunder alenrany of the other Loan Documents, (B)
the agent or the lenders under the DIP ABL Document(C) the Existing Senior Secured Note
Collateral Agent, the Existing Senior Secured Noteérs, the Existing ABL Agent, or the
Existing ABL Lenders (in each case, as applicaliejuding, without limitation, claims,
proceedings or actions that might prevent, hindedelay any of their respective assertions,
enforcements, realizations or remedies on or agdhes Collateral in accordance with the
applicable Loan Documents and the Orders); ordljgcting to, contesting, or interfering with,
in any way, Administrative Agent's and the Lendezaforcement or realization upon any of the
Collateral once an Event of Default has occurredtwithstanding anything to the contrary
herein, the Committee may use up to $50,000 inatfgregate amount of the Carve-Out, any
cash-collateral, or proceeds of the Loan to inges#i the Prepetition Parties (the “Committee
Investigation Budget”). Any and all claims incuirdoy the Committee in excess of the
Committee Investigation Budget (the “Unbudgetedebiigation Claims”) shall not constitute any
allowed administrative expense claim (includingshwut limitation, Section 1129(a)(9)(A) of the
Bankruptcy Code), and the Unbudgeted Investigafitanams shall not be satisfied by the Carve-
Out, any cash collateral or proceeds of the Loarm] ahall be satisfied solely from the
unencumbered assets of the Loan Parties (if ahg)“({fnencumbered Assets”), thereby reducing
recoveries to the holders of unsecured claims fothan any deficiency claim held by the
Prepetition Parties); provided, however, that te #éxtent there are no Unencumbered Assets
available to satisfy the Unbudgeted Investigatiteir@s, then such claims shall be automatically
disallowed without further action by any party cou@t order and shall not receive a recovery in
the Cases and any Successor Cases.

7.21 Bankruptcy Related Negative Covenants.

The Loan Parties will not consent to or permitx@eany of the following:

(a) Any order which authorizes the rejection or assumnpbf any Leases of any
Domestic Loan Party without the Administrative Agerprior consent, whose consent shall not
be unreasonably withheld,;

(b) Any modification, stay, vacation or amendment te @rders to which the
Administrative Agent and the Required Lenders hasteconsented in writing;

(c) A priority claim or administrative expense or ungex claim against any
Borrower (now existing or hereafter arising or &myd or nature whatsoever, including, without
limitation, any administrative expense of the kspgkcified in Sections 105, 326, 328, 330, 331,
364(c), 503(a), 503(b), 506(c), 507(a), 507(b), (6%6546(d), 726 or 1114 of the Bankruptcy
Code) equal or superior to the priority claim oétAgents and the Lenders in respect of the
Obligations and the Pre-Petition Liabilities, exicepth respect to Permitted Encumbrances and
the Carve-Out, (i) statutory Liens and chargescapiable of being subordinated by the entry of
the Initial Order, (ii) the Directors’ Charge, afiid) the Administration Charge;

(d) Any order which authorizes the return of any of thean Parties’ property
pursuant to Section 546(h) of the Bankruptcy Code;

(e) Any order which authorizes the payment of any Ineebess (other than the
Existing ABL Credit Agreement, Indebtedness reBectn the approved Budget, and other
Indebtedness approved by the Administrative Agemtiirred prior to the Petition Date or the
grant of “adequate protection” (whether paymentash or transfer of property) with respect to
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any such Indebtedness which is secured by a Litrer(¢han as expressly set forth in the Orders
or the Budget); or

()] Any order seeking authority to take any action tegtrohibited by the terms of
this Agreement or the other Loan Documents or iefiram taking any action that is required to
be taken by the terms of this Agreement or anjhefdather Loan Documents.

ARTICLE VI
EVENTS OF DEFAULT AND REMEDIES

Events of Default Any of the following shall constitute an Event@éfault:

(a) Non-Payment. The Borrower or any other Loan Paatlg o pay when and as
required to be paid herein (i) any amount of ppatiof any Loan, or (i) any interest on any
Loan or any fee due hereunder which failure comignior one (1) Business Day, or (iii)) any other
amount payable hereunder or under any other Loauient which failure continues for three
(3) Business Days; or

(b) Specific Covenants. Any Loan Party fails to perfoom observe any term,
covenant or agreement contained in any of Sectibn@?2, 6.3, 6.5(a) (as it relates to a Loan
Party), 6.11, 6.12, 6.13, 6.14, 6.19 or 6.21 oickatVII; or

(c) Other Defaults. Any Loan Party fails to performataserve any other covenant or
agreement (not specified in subsection (a) or ifo)ya) contained in any Loan Document on its
part to be performed or observed and such failar¢imues for 30 days after notice thereof by the
Administrative Agent or any Required Lender to Buerower; or

(d) Representations and Warranties. Any representatianianty, certification or
statement of fact made or deemed made by or orflefithe Borrower or any other Loan Party
herein or in any other Loan Document, shall berirexd or misleading in any material respect (or
in the case of any representation or warranty fiedlby materiality, in any respect) when made
or deemed made; or

(e Cross-Default. (i) Any Loan Party or any Subsididingreof (A) fails to make
any payment when due, after giving effect to angliapble grace period (whether by scheduled
maturity, required prepayment, acceleration, demancddtherwise) in respect of any Material
Indebtedness incurred after the Petition Date, Bjrfdils to observe or perform any other
agreement or condition relating to any such Malténdebtedness or contained in any instrument
or agreement evidencing, securing or relating toerer any other event occurs, the effect of
which default or other event is to cause, or torpiethe holder or holders of such Material
Indebtedness (or a trustee or agent on behalfadf Bolder or holders) to cause, with the giving
of notice if required, such Indebtedness to be del@d or to become due or to be repurchased,
prepaid, defeased or redeemed (automatically areike), or an offer to repurchase, prepay,
defease or redeem such Indebtedness to be madmcin case, prior to its stated maturity;
provided that any such failure is unremedied andnas waived by the holders of such
Indebtedness; provided further that this claug@)ishall not apply to (x) secured Indebtedness
of a Loan Party or a Subsidiary that becomes dua dipe sale or transfer by such Loan Party or
Subsidiary of the property or assets securing dudebtedness; or (y) scheduled payments,
defeasances or redemptions of Indebtedness on dtes det forth in the instruments and
agreements governing such Indebtedness; (ii) alay [Rarty or any Subsidiary thereof (A) fails
to make any payment when due, after giving effecarty applicable grace period (whether by
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scheduled maturity, required prepayment, accetaratiemand, or otherwise) in respect of any
Boardrider Notes, (B) fails to observe or perforny ather agreement or condition relating to
Boardrider Notes or contained in any instrumentg@reement evidencing, securing or relating
thereto, or any other event occurs, the effect bickvy default or other event is to cause, or to
permit the holder or holders of the Boardrider Nofer a trustee, agent or representative on
behalf of such holder or holders) to cause, withdglving of notice if required, such Indebtedness
evidenced by the Boardrider Notes to be demandetb drecome due or to be repurchased,
prepaid, defeased or redeemed (automatically areike), or an offer to repurchase, prepay,
defease or redeem such Indebtedness evidencee Bpé#ndrider Notes to be made, in each case,
prior to its stated maturity, (C) fails to make gmgyment when due, after giving effect to any
applicable grace period (whether by scheduled ntgturequired prepayment, acceleration,
demand or otherwise) in respect of the DIP ABL kggior (D) fails to observe or perform any
other agreement or condition relating to the DIPLABaclity or contained in any instrument or
agreement evidencing, securing or relating the@tany other event occurs, the effect of which
default or other event is to cause, or to pernatMfP ABL Lenders or the DIP ABL Agent to (x)
cause, with the giving of notice if required, thi?PDABL Claims to be demanded or to become
due (automatically or otherwise) prior to statedungy or (y) terminate the commitments under
the DIP ABL Facility; or (iii) there occurs undemaSwap Contract an Early Termination Date
(as defined in such Swap Contract) resulting fré\hany event of default under such Swap
Contract as to which a Loan Party or any Subsidiaeyeof is the Defaulting Party (as defined in
such Swap Contract) or (B) any Termination Evestqa defined) under such Swap Contract as
to which a Loan Party or any Subsidiary thereansAffected Party (as so defined) and, in either
event, the Swap Termination Value owed by the LBarty or such Subsidiary as a result thereof
is greater than $1,000,000; provided that sucluriails unremedied and is not waived by the
applicable counterparty to such Swap Contract; or

()] Cases, Motions, Etc. Any of the following shall ocin any Case:

0] the filing by any Debtor of a plan of reorganizatiother than a
Sponsored Plan;

(i) the filing by any Debtor of any motion or pleaditigat is inconsistent
with the prosecution of a Sponsored Plan;

(iir) any of the Debtors shall file a pleading seekingaoate or modify any
of the Orders in a manner adverse to the Lendel/®athe Administrative Agent;

(iv) entry of an order without the prior consent of fRequired Lenders
amending, supplementing or otherwise modifying @mger in a manner adverse to the
Lenders and/or the Administrative Agent;

(V) reversal, vacation or stay of the effectivenesanyf Order;

(vi) any violation of the terms of any Order;

(vii)  dismissal of any of the Cases or conversion of@rithe Cases to a case
under Chapter 7 of the Bankruptcy Code;

(viii) appointment of a Chapter 11 trustee or an examivith expanded
powers;
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(ix) the consummation of any sale of all or substamtalllassets of the Loan
Parties pursuant to Section 363 of the BankruptogeC

(x) granting of relief from the automatic stay in theas€s to permit
foreclosure or enforcement on, or any right or r@ynwith respect to, assets of any
Debtor in excess of $1,000,000 in the aggregate;

(xi) the Debtors’ filing of (or supporting another paity the filing of) a
motion seeking entry of, or the entry of an ordganting any superpriority claim or Lien
(except as contemplated herein) that is senior ggaoi passu with the Lenders’ claims
under the Loan Documents and the transactions mptdéed thereby, except for the
Priority Permitted Encumbrances;

(xii)  payment of or granting adequate protection wittpees to prepetition
debt, other than as expressly set forth in the Grdethe Budget;

(xiii)  except (A) as otherwise provided in the Interim @rdr the Final Order
or (B) as expressly permitted by the Plan Spongmedment or a Sponsored Plan, any of
the Loan Parties seek or if there is entered, derarnder Section 365 of the Bankruptcy
Code rejecting a material lease (i) to which angr&arty is a party, and (ii) that is part
of (or whose premises contain any of) the Collatenad

(xiv) any of the Liens or the DIP Superpriority Claimsamed hereunder
cease to be valid, perfected and enforceable irrespect (other than with respect to any
Liens granted by any Foreign Subsidiary to any 8st@arty under the Loan Documents
to the extent that such Liens were permitted tpdyéected after the Effective Date); or

(9) Budget. Any Variance shall occur, other than arftéed Variance; or

(h) Chief Restructuring Officer. The failure of and&ptable Chief Restructuring
Officer to be employed by the Parent at any timadsist the Loan Parties with preparation of the
Budget (and updates thereto) and the other finhraoid collateral reporting required to be
delivered to the Administrative Agent pursuanthis tAgreement; provided that the Parent shall
have five (5) Business Days to engage a replacemecgptable Chief Restructuring Officer
following the resignation of any Acceptable ChiefsRucturing Officer; or

() Subrogation Any of the Loan Parties shadlssert (other than for purposes of
disclosure) any right of subrogation or contribatiagainst any other Loan Party prior to the
payment in full of the Obligations, the DIP ABL @fe&s and the Existing Senior Secured Note
Obligations; or

()] Judgments. There is entered against any Loan Barany Subsidiary thereof
with respect to any post-petition liabilities (ne or more final judgments for the payment of
money in an aggregate amount (as to all such figgments) exceeding $10,000,000 (to the
extent not covered by independent third-party iasoe as to which the insurer is rated at least
“A” by A.M. Best Company, has been notified of tpetential claim and does not dispute
coverage), or (ii) any one or more non-monetarygpents that have, or would reasonably be
expected to have, individually or in the aggregaté/aterial Adverse Effect and, in either case
such judgment is not, within 30 days after the yetkereof, satisfied, vacated, discharged or
execution thereof stayed or bonded pending apmeakuch final judgment is not satisfied,
vacated or discharged prior to the expiration gf such stay; or
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(k) ERISA. (i) An ERISA Event occurs with respect to Rension Plan or
Multiemployer Plan which has resulted or could ogmbly be expected to result in liability of
any Loan Party under Title IV of ERISA to the P@msPlan, Multiemployer Plan or the PBGC in
an aggregate amount in excess of $10,000,000 ahwhbuld reasonably be expected to result in
a Material Adverse Effect, or (ii) a Loan Partyamy ERISA Affiliate fails to pay when due, after
the expiration of any applicable grace period, amstallment payment with respect to its
withdrawal liability under Section 4201 of ERISAder a Multiemployer Plan in an aggregate
amount in excess of $10,000,000 or which wouldaeaBly be expected to result in a Material
Adverse Effect; or

0] Loss of Collateral. There occurs any uninsuress km any material portion of
the Collateral; or

(m) [Reserved], or

(n) Invalidity of Loan Documents. (i) Any provision oény material Loan
Document, at any time after its execution and @elixand for any reason other than as expressly
permitted hereunder or thereunder or satisfactidall of all the Obligations, ceases to be in full
force and effect; or any Loan Party contests in mxayner the validity or enforceability of any
provision of any Loan Document; or any Loan Pasyids that it has any or further liability or
obligation under any provision of any Loan Docume@ntpurports to revoke, terminate, repudiate
or rescind any provision of any Loan Document akseto avoid, limit or otherwise adversely
affect any Lien purported to be created under agguBty Document; or (ii) any Lien purported
to be created under any Security Document shallecéa be, or shall be asserted by any Loan
Party or any Subsidiary not to be, a valid andtif® extent required by the Security Documents
and this Agreement) perfected Lien on any Collatésther than an immaterial portion of the
Collateral), with the priority required by the ajggble Security Document; or

(0) Change of Control. There occurs any Change of Gbrar

(p) Cessation of Business. Except as otherwise exprgssimitted hereunder or
pursuant to any Order, any Loan Party shall take astion to suspend the operation of the
business of the Loan Parties, taken as a wholkquidate all or a material portion of the assets
of the Loan Parties, taken as a whole; or

(o) [Reserved]; or
(n [Reserved]; or

(s) Indictment. The indictment against any Loan Pantyaoy Subsidiary thereof,
under any federal, state, provincial, territorralinicipal, foreign or other criminal statute, rule,
regulation, order, or other requirement havingftiree of law for a felony and such indictment
remains unguashed or undismissed for a period pétyi(90) days or more, unless the
Administrative Agent, in its reasonable discretidatermines that the indictment is not material;
or

(t) Guaranty. The termination, revocation or attempéethination or revocation by

any Loan Party of any Facility Guaranty except gxressly permitted hereunder or under any
other Loan Document; or
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(u) Chapter 11 Cases Milestones. The failure to naest of the following
milestones:

0] file the Chapter 11 Cases on the Petition Date;

(i) file a motion on the Petition Date seeking appravathe Bankruptcy
Court to the expense reimbursement set forth irPfhe@ Sponsor Agreement (the “Plan
Sponsor Protections”);

(iir) obtain entry of the Interim Order within 2 Busind3ays of the Petition
Date;

(iv) fle a Sponsored Plan together with the accomipgnylisclosure
statement pursuant to section 1125 of the Bankyuptade (the “Disclosure Statement”),
plan solicitation materials and motion seeking appl of the Bankruptcy Court to the
Disclosure Statement within 30 days of the Petibate;

(V) file a motion seeking approval of the Bankruptcyu@do the backstop
agreement as set forth in the backstop term shestrided in the Plan Sponsor
Agreement (the “Backstop Agreement”) within 30 dayshe Petition Date;

(vi) obtain entry of an order approving the Plan Spori®atections and
Backstop Agreement on or before the date that da38 after the Petition Date;

(vii)  obtain entry of the Final Order on or before theedhat is 30 days after
the Petition Date;

(viii) obtain entry of an order approving the Disclosuraté&nent as
containing “adequate information” within the meagiof section 1125 of the Bankruptcy
Code within 75 days after the Petition Date;

(ix) obtain entry of an order approving the Backstopeggnent within 75
days after the Petition Date;

(x) obtain entry of a final order confirming a Sponsbfelan within 115
days of the Petition Date, in form and substan@egiable to Big Wave, together with
all exhibits, appendices, plan supplement documents any related documents (the
“Confirmation Order”);

(xi) within 30 days after the Petition Date, the LoartiBs shall have filed a
motion requesting, and within 75 days after the m@mcement of the Chapter 11 Cases,
shall have obtained, an order of the BankruptcyrCextending the time period of the
Loan Parties to assume or reject leases to nothess210 days from the Petition Date;
and

(xii)  the effective date of a Sponsored Plan shall ocetinin 120 days
following the date of the Confirmation Order pursut clause (x) hereof.

(v) Boardriders Defaults. The exercise of any rightsemedies by any holder of
the Boardriders Notes (or any trustee, agent aesgmtative on behalf of such holder or holders
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including the Boardriders Notes Trustee) with resge any event of default thereunder, or the
Boardriders Waiver ceases to be in full force difecg other than pursuant to its terms;

(w) Restrainment. If a Loan Party or any of its Sulasids is enjoined, restrained, or
in any way prevented by court order from continutngconduct all or any material part of the
business affairs of the Loan Parties and their 8isdyges, taken as a whole;

(x) Challenge. Any Loan Party engages in or supparnyschallenge to the validity,
perfection, priority, extent or enforceability oy of the Existing Senior Secured Note
Documents or the Liens securing the Existing Ser8ecured Note Obligations, including
without limitation seeking to equitably subordinaie avoid the Liens securing the Existing
Senior Secured Note Obligations; or (B) any LoartyPengages in or supports any investigation
or asserts any claims or causes of action (or tthrec indirectly support assertion of the same)
against the Administrative Agent, the Lenders,BResting Senior Secured Note Collateral Agent
or the Existing Senior Secured Noteholders; pravidewever, that it shall not constitute an
Event of Default if the Loan Parties provide inf@tmon with respect to the Existing Senior
Secured Note Documents to a party in interest,r@rcampelled to provide information by an
order of the Bankruptcy Court so long as the Loanti® provide prior written notice to the
Administrative Agent and the Lenders of any intemtor requirement to do so;

(v) 506(a). From and after entry of the Final Ordery #erson shall obtain a
Section 506(a) judgment or similar determinationhwiespect to the Existing Senior Secured
Note Obligations that is unacceptable to the Bxisenior Secured Note Collateral Agent and
the Required Existing Senior Secured Noteholders; o

(2) 506(c) and 552(b). From and after entry of theaF®rder, entry of an order by
the Bankruptcy Court authorizing or directing paytnef any claim or claims under Section
506(c) or 552(b) of the Bankruptcy Code againswitin respect to any of the Collateral.

8.2 Remedies Upon Event of DefaultNotwithstanding anything in Section 362 of thenBauptcy
Code, but subject to the Orders, upon the occuerand during the continuance of any Event of Défaul
the Administrative Agent shall, at the requestte Required Lenders, take any or all of the follayvi
actions, at the same time or different times, ioheaase without further order of or applicationthe
Bankruptcy Court_(provided, that with respect te #mforcement of Liens or other remedies with reispe
to the Collateral under clause (d) below, the Adstiative Agent shall provide the Borrower with div
Business Days’ written notice (with a copy to calrisr any Committee and to the United States Beist
for the District of Delaware) prior to taking thet@n contemplated thereby; in any hearing after th
giving of the aforementioned notice, the only issiiet may be raised by any party in oppositioneteer
being whether, in fact, an Event of Default hasuoeed and is continuing):

(a) declare the Commitments of each Lender to makelaays to be terminated,
whereupon such Commitments and obligation shalébwsinated;

(b) declare the unpaid principal amount of all outstagd.oans, all interest accrued
and unpaid thereon, and all other amounts owingagable hereunder or under any other Loan
Document to be immediately due and payable, withresentment, demand, protest or other
notice of any kind, all of which are hereby exphesg&ived by the Loan Parties;

(c) [reserved]; and
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(d) whether or not the maturity of the Obligations EHave been accelerated
pursuant hereto, proceed to protect, enforce artcie all rights and remedies of the Secured
Parties under this Agreement, any of the other Udacuments or applicable Law, including, but
not limited to, actions against the Collateral,do§t in equity, action at law or other appropriate
proceeding, whether for the specific performancargf covenant or agreement contained in this
Agreement and the other Loan Documents or anyumsnt pursuant to which the Obligations
are evidenced, and, if such amount shall have beahm, by declaration or otherwise, proceed
to enforce the payment thereof or any other legebaitable right of the Secured Parties.

Neither the Loan Parties, the Committee, nor amgroparty-in-interest shall have the right to
contest the enforcement of remedies set fortheénQhders and the Loan Documents on any basis other
than an assertion that an Event of Default hasonourred or has been cured within the cure periods
expressly set forth in the applicable Loan Documeiihe Loan Parties shall cooperate fully with the
Administrative Agent and the Lenders in their eis@cof rights and remedies, whether against the
Collateral or otherwise. The Loan Parties herelayver any right to seek relief under the Bankruptcy
Code, including under Section 105 thereof, to ttterg such relief would restrict or impair the rigland
remedies of the Administrative Agent and the Leadst forth in the Orders and in the Loan Documents

In case any one or more of the covenants and/@eagnts set forth in this Agreement or any
other Loan Document shall have been breached by eay Party, then the Administrative Agent or any
Lender may proceed to protect and enforce the lishdghts either by suit in equity and/or by actiat
law, including an action for damages as a resultawy such breach and/or an action for specific
performance of any such covenant or agreement ioeotan this Agreement or such other Loan
Document. Without limitation of the foregoing, tBerrower agree that failure to comply with anytloé
covenants contained herein will cause irreparabtenrand that specific performance shall be avaalabl
the event of any breach thereof. The Administeathgent and any Lender acting pursuant to this
paragraph shall be indemnified by the Borrower iagfaall liability, loss or damage, together with al
reasonable costs and expenses related theretadimgl reasonable legal and accounting fees and
expenses) in accordance with the terms hereof.

No remedy herein is intended to be exclusive of atfier remedy and each and every remedy
shall be cumulative and shall be in addition torgw@her remedy given hereunder or now or hereafter
existing at law or in equity or by statute or atlyes provision of Law.

8.3 Application of Funds.

(a) After the exercise of remedies provided for_in ®e8r8.2 (or after the Loans
have automatically become immediately due and dayadny amounts received from any Loan
Party, from the liquidation of any Collateral ofyanoan Party, or on account of the Obligations
shall be applied by the Administrative Agent agaths Obligations in the following order:

First, to payment of that portion of the ObligaBaronstituting fees, indemnities,
Secured Party Expenses and other amounts (inclde@sy charges and disbursements of
counsel to the Administrative Agent and the Lenderd amounts payable under Article
1) payable to the Administrative Agent and thenders, each in its capacity as such;

Second, to payment of that portion of the Obligadi@onstituting indemnities,
Secured Party Expenses, and other amounts (other ghncipal, interest and fees)
payable to the Lenders (including fees, charges disidursements of counsel to the
respective Lenders and amounts payable under @ittig] ratably among them in
proportion to the amounts described in this cléseond payable to them;
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Third, to payment of that portion of the Obligaononstituting accrued and
unpaid interest on the Loans and other Obligatians, fees ratably among the Lenders
in proportion to the respective amounts describetiis clause Third payable to them;

Fourth, to payment of that portion of the Obligatoconstituting unpaid
principal of the Loans, ratably among the Lendergroportion to the respective amounts
described in this clause Fourth held by them;

Fifth, to payment of all other Obligations (incladi without limitation the cash
collateralization of unliquidated indemnificatioblimations for which a claim has been
made as provided in Section 10.4), ratably amoadsécured Parties in proportion to the
respective amounts described in this clause Fétth hy them; and

Last, the balance, if any, after all of the Obligas have been indefeasibly paid
in full, to the Loan Parties or as otherwise reediby Law.

Waivers By Loan Parties

Except as otherwise provided for in this Agreementby applicable Law, each Loan Party

waives (a) presentment, demand and protest andenofi presentment, dishonor, notice of intent to
accelerate, notice of acceleration, protest, defaahpayment, maturity, release, compromise,esatht,
and hereby ratifies and confirms whatever the Adstiative Agent may do in this regard, (b) all tgio
notice and a hearing prior to the AdministrativeeAtls taking possession or control of, or to the
Administrative Agent’s replevy, attachment or leugon, the Collateral or any bond or security that
might be required by any court prior to allowing thdministrative Agent to exercise any of its reresd
and (c) the benefit of all valuation, appraisalyshaling and exemption Laws.

9.1

ARTICLE IX
AGENT AND LENDERS

Appointment and Authority .

(a) Each of the Lenders hereby irrevocably appoints OEIE, LLC to act on its
behalf as the Administrative Agent hereunder andeunthe other Loan Documents and
authorizes the Administrative Agent to take suckioas on its behalf and to exercise such
powers as are delegated to the Administrative Aggrihe terms hereof or thereof, together with
such actions and powers as are reasonably incldbetato. The provisions of this Article IX are
for the benefit of the the Administrative Agent atige Lenders, and no Loan Party or any
Subsidiary thereof shall have rights as a thirdypbeneficiary of any of such provisions (other
than the provisions of Section 9.7).

(b) [Reserved].

(c) It is understood and agreed that the use of time tagent” herein or in any other
Loan Documents (or any other similar term) witherehce to the Administrative Agent is not
intended to connote any fiduciary or other impl{ed express) obligations arising under agency
doctrine of any applicable Law. Instead such tesmded as a matter of market custom, and is
intended to create or reflect only an administeat®ationship between contracting parties.

(d) [Reserved].
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(e) Each of the Lenders (in its capacities as a Lendhereby authorizes the
Administrative Agent, to the extent permitted byplgable Law, to act as the agent of such
Lender for purposes of acquiring, holding and esifiy any and all Liens on Collateral granted
by any of the Loan Parties to secure any of thegatbns, together with such powers and
discretion as are reasonably incidental thereto.

9.2 [Reserved].

9.3 Rights as a Lender The Persons serving as the Administrative Ageneimder shall have the
same rights and powers in their capacity as a lreasl@ny other Lender and may exercise the same as
though they were not the Administrative Agent ahe term “Lender” or “Lenders” shall, unless
otherwise expressly indicated or unless the cordthe@rwise requires, include the Person servinthas
Administrative Agent hereunder in its individualpeity. Such Person and its Lender Affiliates may
accept deposits from, lend money to, act as tlan@ial advisor or in any other advisory capacitydond
generally engage in any kind of business with tharlLParties or any Subsidiary or other Affiliatergof
as if such Person were not the Administrative Adereunder and without any duty to account therefor
to the Lenders.

9.4 Exculpatory Provisions. The Administrative Agent shall not have any daitex obligations
except those expressly set forth herein and irother Loan Documents. Without limiting the geneyali
of the foregoing, the Administrative Agent:

(a) shall not be subject to any fiduciary or other imglduties, regardless of whether
a Default or Event of Default has occurred andigtiouing;

(b) shall not have any duty to take any discretionacjioa or exercise any
discretionary powers, except discretionary rightg powers expressly contemplated hereby or by
the other Loan Documents that the Administrativee{gis required to exercise as directed in
writing by the Required Lenders (or such other nemir percentage of the Lenders as shall be
expressly provided for herein or in the other L&xotuments), provided that the Administrative
Agent shall not be required to take any action, tmits respective opinion or the opinion of its
counsel, may expose the Administrative Agent tdiliiy or that is contrary to any Loan
Document or applicable Law, including for the awaside of doubt any action that may be in
violation of the automatic stay under any DebtolidRéaw; and

(c) shall not, except as expressly set forth hereiniante other Loan Documents,
have any duty to disclose, and shall not be lidbtethe failure to disclose, any information
relating to the Loan Parties or any of its Affigatthat is communicated to or obtained by the
Person serving as the Administrative Agent or anysd_ender Affiliates in any capacity.

The Administrative Agent shall not be liable to aBgcured Party for any action taken or not
taken by it (i) with the Consent or at the requalsthe Required Lenders (or such other number or
percentage of the Lenders as shall be necessaag,the Administrative Agent shall believe in gdaith
shall be necessary, under the circumstances aglptbin Sections 10.1 and 8.2) or (ii) in the alogeof
its own gross negligence or willful misconduct @sedmined by a final and non-appealable judgmeat of
court of competent jurisdiction.

The Administrative Agent shall not be deemed toehlavowledge of any Default unless and until
notice describing such Default is given to the Awistrative Agent by the Loan Parties or a Lender. |
the event that the Administrative Agent obtainshsactual knowledge or receives such a notice, the
Administrative Agent shall give prompt notice thefréo each of the Lenders. Upon the occurrencenof a
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Event of Default, the Administrative Agent shakéasuch action with respect to such Default or Ewén
Default as shall be reasonably directed by the RediLenders. Unless and until the Administrative
Agent shall have received such direction, the Adstiative Agent may (but shall not be obligated to)
take such action, or refrain from taking such axtieith respect to any such Default or Event of dbéf

as they shall deem advisable in the best interésth@ Secured Parties. In no event shall the
Administrative Agent be required to comply with aych directions to the extent that the Administeat
Agent believes that its compliance with such dioexs would be unlawful.

The Administrative Agent shall not be responsilde ér have any duty to ascertain or inquire
into (i) any statement, warranty or representatiade in or in connection with this Agreement or any
other Loan Document, (ii) the contents of any &eete, report or other document delivered hereunde
thereunder or in connection herewith or therewitii), the performance or observance of any of the
covenants, agreements or other terms or condisendorth herein or therein or the occurrence of an
Default or Event of Default, (iv) the validity, emteability, effectiveness or genuineness of this
Agreement, any other Loan Document or any otheeeagent, instrument or document or the creation,
perfection or priority of any Lien purported to beeated by the Security Documents, (v) the valuther
sufficiency of any Collateral, or (vi) the satisfian of any condition set forth in Article IV orss#where
herein, other than to confirm receipt of items egsty required to be delivered to the Administetiv
Agent.

9.5 Reliance by Agent The Administrative Agent shall be entitled toyrapon, and shall not incur
any liability for relying upon, any notice, requesértificate, consent, statement, instrument, demnt or
other writing (including, but not limited to, anleetronic message, Internet or intranet websitéipgp®r
other distribution) believed by it to be genuineldaa have been signed, sent or otherwise authéstica
by the proper Person. The Administrative Agent afsy rely upon any statement made to it orallyyor b
telephone and believed by it to have been madadyptoper Person, and shall not incur any liabftiy
relying thereon. In determining compliance with amondition hereunder to the making of a Loan, the
Administrative Agent may presume that such conditie satisfactory to such Lender unless the
Administrative Agent shall have received writtertio® to the contrary from such Lender prior to the
making of such Loan. The Administrative Agent maynsult with legal counsel (who may be counsel for
any Loan Party), independent accountants and ettprts selected by it, and shall not be liableaioy
action taken or not taken by it in accordance withadvice of any such counsel, accountants orexpe

9.6 Delegation of Duties The Administrative Agent may perform any and @llits duties and
exercise its rights and powers hereunder or undgrother Loan Document by or through any one or
more sub-agents appointed by the AdministrativenAg€he Administrative Agent and any such sub-
agent may perform any and all of its duties andr@se its rights and powers by or through their
respective Related Parties. The exculpatory pronssiof this Article shall apply to any such subrdge
and to the Related Parties of the Administrativeeriigand any such sub-agent, and shall apply to thei
respective activities in connection with the syadiien of the credit facilities provided for hereis well
as activities as the Administrative Agent. The Adistrative Agent shall not be responsible for the
negligence or misconduct of any sub-agents exaephéd extent that a court of competent jurisdiction
determines in a final and non-appealable judgmbat the Administrative Agent acted with gross
negligence or willful misconduct in the selectidrsach sub-agents.

9.7 Resignation of Agent The Administrative Agent may at any time give ttem notice of its
resignation to the Lenders and the Borrower. Ugmeipt of any such notice of resignation, the Reqli
Lenders shall have the right, in consultation wiite Borrower, to appoint a successor, which, incdmee
of the Administrative Agent shall be a bank with@ffice in the United States, or a Lender Affidiadf
any such bank with an office in the United States shall, unless an Event of Default has occurrnetis
continuing at the time of such appointment, be seably acceptable to the Borrower (whose consent
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shall not be unreasonably withheld or delayedholisuch successor shall have been so appointdekby t
Required Lenders and shall have accepted such rappwit within 30 days after the retiring
Administrative Agent gives notice of its resignatithen the retiring Administrative Agent may ornak

of the Lenders appoint a successor Administratigerm, as applicable, meeting the qualifications set
forth above; provided that if the retiring Admimestive Agent shall notify the Borrower and the Lersl
that no qualifying Person has accepted such appeirit then such resignation shall nonetheless becom
effective in accordance with such notice and (&) tétiring Administrative Agent shall be discharged
from its duties and obligations hereunder and utiteeiother Loan Documents (except that in the oase
any Collateral held by such Person on behalf of ltheders under any of the Loan Documents, the
retiring Administrative Agent shall continue to Hauch collateral security until such time as acessor
Administrative Agent is appointed) and (2) in theeet of resignation of the Administrative Agent| al
payments, communications and determinations pravidéoe made by, to or through the Administrative
Agent shall instead be made by or to each Lendercttly, until such time as the Required Lenders
appoint a successor Administrative Agent as pralide above in this Section 9.7. Upon the accepmanc
of a successor’'s appointment as Administrative Adereunder, such successor shall succeed to and
become vested with all of the rights, powers, [egges and duties of the retiring (or retired)
Administrative Agent and the retiring Administragivigent shall be discharged from all of its dutesl
obligations hereunder or under the other Loan Damim (if not already discharged therefrom as
provided above in this Section 9.7). The fees pleyaly the Borrowers to a successor Administrative
Agent shall be the same as those payable to ilepessor unless otherwise agreed between the Barrow
and such successor. After the retiring the Admiaiste Agent’s resignation hereunder and under the
other Loan Documents, the provisions of this Aetieind_Section 10.4 shall continue in effect for the
benefit of such retiring Agent, its sub-agents Hradr respective Related Parties in respect ofaatipns
taken or omitted to be taken by any of them while tetiring Administrative Agent was acting as
Administrative Agent hereunder.

9.8 Non-Reliance _on Agent and Other Lenders Each Lender acknowledges that it has,
independently and without reliance upon the Adntiais/e Agent or any other Lender or any of their
Related Parties and based on such documents amchatfon as it has deemed appropriate, made its own
credit analysis and decision to enter into thise®gnent. Each Lender also acknowledges that it will,
independently and without reliance upon the Adntiais/e Agent or any other Lender or any of their
Related Parties and based on such documents aodnatfon as it shall from time to time deem
appropriate, continue to make its own decisiontaking or not taking action under or based upos thi
Agreement, any other Loan Document or any relaggdeanent or any document furnished hereunder or
thereunder. Except as provided in Section 9.13,Aiministrative Agent shall not have any duty or
responsibility to provide any Secured Party witly axther credit or other information concerning the
affairs, financial condition or business of any hoRarty that may come into the possession of the
Administrative Agent.

9.9 [Reserved]

9.10 Administrative Agent May File Proofs of Claim. In case of the pendency of any proceeding
under any Debtor Relief Law or any other judicialbgeeding relative to any Loan Party, the
Administrative Agent (irrespective of whether thnpipal of any Loan shall then be due and payakle
herein expressed or by declaration or otherwise iaedpective of whether the Administrative Agent
shall have made any demand on the Loan Partiel)sh&ntitled and empowered, by intervention in
such proceeding or otherwise:

(a) to file and prove a claim for the whole amountted principal and interest owing
and unpaid in respect of the Loans and all othdig@tions that are owing and unpaid and to file
such other documents as may be necessary or aldvisalorder to have the claims of the

97



Case 15-11880 Doc 25-1 Filed 09/09/15 Page 136 of 162

Lenders, the Administrative Agent and the otheruBet Parties (including any claim for the
reasonable compensation, expenses, disbursememts adwances of the Lenders, the
Administrative Agent, such Secured Parties and tlesipective agents and counsel and all other
amounts due the Lenders the Administrative Agent sucth Secured Parties under Sections 2.9
and_10.4) allowed in such judicial proceeding; and

(b) to collect and receive any monies or other propgatyable or deliverable on any
such claims and to distribute the same;

and any custodian, receiver, receiver and man&gettroller, interim receiver, assignee, trusteenitoo,
liquidator, sequestrator or other similar officialany such judicial proceeding is hereby authatibg
each Lender to make such payments to the Admitiiggragent and, if the Administrative Agent shall
consent to the making of such payments directlthéoLenders to pay to the Administrative Agent any
amount due for the reasonable compensation, expendisbursements and advances of the
Administrative Agent and its agents and counsed, amy other amounts due the Administrative Agent
under_Sections 2.9 and 10.4.

Nothing contained herein shall be deemed to awbdhie Administrative Agent to authorize or
consent to or accept or adopt on behalf of any eermhy plan of reorganization, arrangement,
adjustment, compromise or composition or propofatting the Obligations or the rights of any Lende
or to authorize the Administrative Agent to voterespect of the claim of any Lender in any such
proceeding.

9.11 Collateral and Guaranty Matters. The Secured Parties irrevocably authorize the
Administrative Agent, and the Administrative Agdmreby agrees:

(a) to release any Lien on any property granted to edd by the Administrative
Agent under any Loan Document (i) upon terminat@nthe Aggregate Commitments and
Payment in Full (other than contingent indemnifi@atobligations for which no claim has been
asserted), (ii) that is Disposed of or to be Diggbosf as part of or in connection with any
Disposition permitted hereunder or under any othean Document, or (iii) if approved,
authorized or ratified in writing by the Requiredriders in accordance with Section 10.1;

(b) [reserved];
(c) [reserved]; and

(d) to release any Loan Party from its obligations wratey Facility Guaranty and
each other applicable Loan Document if such Pecsaises to be a Subsidiary as a result of a
transaction permitted hereunder.

Upon request by the Administrative Agent at anyetirthe Required Lenders (or such other
number or percentage of the Lenders as shall beegsly provided for herein or in the other Loan
Documents) will confirm in writing the Administrag Agent’s authority to release or subordinate its
interest in particular types or items of propedyfo release any Guarantor from its obligationdanrthe
Facility Guaranty and each other applicable LoaruDeent pursuant to this Section 9.11. In each aase
specified in this_Section 9.11, the Administratiygent will, at the Loan Parties’ expense, executé a
deliver to the applicable Loan Party such documestssuch Loan Party may reasonably request to
evidence the release of such item of Collaterahftbe assignment and Lien granted under the Sgcurit
Documents or to subordinate its interest in suemjtor to release such Guarantor from its obligatio
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under the Facility Guaranty, in each case in a@md with the terms of the Loan Documents and this
Section 9.11.

9.12 Notice of Transfer. The Administrative Agent may deem and treat adeenparty to this
Agreement as the owner of such Lender’s portiothefLoans and Commitments for all purposes, unless
and until, and except to the extent, an Assignnagat Assumption shall have become effective as set
forth in Section 10.6.

9.13 Reports and Financial StatementsBy signing this Agreement, each Lender:

(a) [reserved];

(b) is deemed to have requested that the Administr&gent furnish such Lender,
promptly after they become available, copies ofialincial statements, notices or other written
communications required to be delivered by any L&amty hereunder and all commercial
finance examinations and appraisals of the Co#atesceived by the Administrative Agent
(collectively, the “Reports”) and the AdministragivAgent hereby agrees to honor each such
request;

(c) expressly agrees and acknowledges that the Admatis& Agent makes no
representation or warranty as to the accuracyefitiancial statements or Reports, and shall not
be liable for any information contained in any fic&l statement or Report;

(d) expressly agrees and acknowledges that the Regrertsot comprehensive audits
or examinations, that the Administrative Agent ay aother party performing any audit or
examination will inspect only specific informatiaegarding the Loan Parties and will rely
significantly upon the Loan Parties’ books and rdspas well as on representations of the Loan
Parties’ personnel;

(e) [reserved]; and

()] without limiting the generality of any other indeiincation provision contained
in this Agreement, agrees: (i) to hold the Admmaitve Agent and any such other Lender
preparing a Report harmless from any action thenmdfying Lender may take or conclusion the
indemnifying Lender may reach or draw from any Repo connection with any Credit
Extensions that the indemnifying Lender has mademay make to the Borrower, or the
indemnifying Lender’s participation in, or the imdeifying Lender’'s purchase of, a Loan or
Loans; and (ii) to pay and protect, and indemrdigfend, and hold the Administrative Agent and
any such other Lender preparing a Report harmlem® fand against, the claims, actions,
proceedings, damages, costs, expenses, and otbentnfincluding attorney costs) incurred by
the Administrative Agent and any such other Lerteparing a Report as the direct or indirect
result of any third parties who might obtain allgart of any Report through the indemnifying
Lender.

9.14 Agency for Perfection Each Secured Party hereby appoints each other&e€arty as agent
for the purpose of perfecting Liens for the benefithe applicable Secured Parties, in assets winch
accordance with Article 9 of the UCC or any othpplecable Law of the United States can be perfected
only by possession or control. Should any Secur@dyRother than the Administrative Agent) obtain
possession or control of any such Collateral, sbebured Party shall notify the Administrative Agent
thereof, and, promptly upon the Administrative Aemequest therefor, shall deliver such Collatecal
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the Administrative Agent or otherwise deal with IsuCollateral in accordance with the Administrative
Agent’s instructions.

9.15 Indemnification of Agent. The Lenders shall indemnify the Administrativeefj (to the extent
not reimbursed by the Loan Parties and withouttiirgi the obligations of Loan Parties hereunder),
ratably according to their Applicable Percentagesn and against any and all liabilities, obligaiso
losses, damages, penalties, actions, judgments, sosts, expenses or disbursements of any kind or
nature whatsoever that may be imposed on, incloyedr asserted against the Administrative Agemy, a
sub-agent of the foregoing and their respectivatedl Parties in any way relating to or arising auhis
Agreement or any other Loan Document or any adiden or omitted to be taken by any Agent, any
sub-agent of the foregoing and their respectivafed| Parties in connection therewith; providedi tita
Lender shall be liable for any portion of such iliiles, obligations, losses, damages, penaltiepmas,
judgments, suits, costs, expenses or disbursemesulting from any Agent’s, such sub-agent’s, airth
respective Related Parties’ gross negligence dfulvinisconduct as determined by a final and non-
appealable judgment of a court of competent juctsain.

9.16 Relation among Lenders The Lenders are not partners or co-venturersparidender shall be
liable for the acts or omissions of, or (excepb#®erwise set forth herein in case of the Admiaiste
Agent) authorized to act for, any other Lender.

9.17 [Reserved]

9.18 Actions In Concert. Anything in this Agreement to the contrary notwitanding, each Lender
hereby agrees with each other Lender that no Lestui take any action to protect or enforce ights
arising out of this Agreement or any other Loan uent (including exercising any rights of setoff)
without first obtaining the prior written conserittbe Administrative Agent and the Required Lendérs
being the intent of Lenders that any such actigprédect or enforce rights under this Agreement téued
other Loan Documents shall be taken in concert andhe direction or with the consent of the
Administrative Agent or the Required Lenders.

ARTICLE X
MISCELLANEOUS

10.1 Amendments, Etc No amendment or waiver of any provision of thigrdement or any other
Loan Document, and no Consent to any departurepyaan Party therefrom, shall be effective unless
in writing signed by the Required Lenders (or tleemnistrative Agent, with the Consent of the Regdir
Lenders), and the Borrower or the applicable LoartyR as the case may be, and each such waiver or
Consent shall be effective only in the specifictange and for the specific purpose for which given;
provided, however, that no such amendment, waiveponsent shall:

(a) extend or increase the Commitment of any Lenderdimstate any Commitment
terminated pursuant to Section 8.2) without thetemi Consent of such Lender;

(b) postpone any date fixed by this Agreement or ahgrotoan Document for any
payment or mandatory prepayment of principal, sgeor fees due to the applicable Lenders (or
any of them) hereunder without the written Congérd@ach Lender entitled to such payment;

(c) reduce the principal of, or the rate of interestcsied herein on, any Loan or
any fees payable hereunder, without the writtens€ohof each Lender entitled to such amount;
provided, however, that only the Consent of theU®ed Lenders shall be necessary to amend
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the definition of “Default Rate” or to waive anyl@ation of the Borrowers to pay interest at the
Default Rate;

(d) change_Section 2.13 or Section 8.3 in a manner whatd alter the pro rata
sharing of payments required thereby without thétew Consent of each Lender;

(e) [reserved];

® change any provision of this Section or change dbénition of “Required
Lenders” or any other provision hereof specifyihg umber or percentage of Lenders required
to amend, waive or otherwise modify any rights bader or make any determination or grant
any consent hereunder, without the written Conseatach Lender;

(9) except as expressly permitted hereunder or undgrodrer Loan Document,
() release a material portion of the aggregateevalf the Guarantees made by the Guarantors
pursuant to the Facility Guaranty, or (ii) releaseimit the liability of, the Borrower, in each
case, without the written Consent of each Lender;

(h) except for Permitted Dispositions and for releaadforized under Section 9.11,
release all or substantially all of the Collatdram the Liens of the Security Documents without
the written Consent of each Lender;

0] [reserved];

)] [reserved];

(k) [reserved];

)] except as expressly permitted herein or in anyrdthan Document, subordinate
any of the Obligations hereunder or under the otleam Documents, to any other Indebtedness

without the written Consent of each Lender affe¢tenteby; and

(m) increase the Aggregate Commitments without thetewitConsent of each
Lender;

provided, further, that no amendment, waiver or <eom shall, unless in writing and signed by the
Administrative Agent in addition to the Lenders uggqd above, affect the rights or duties of the
Administrative Agent under this Agreement or anyeotLoan Document.

Notwithstanding anything to the contrary in thisrAgment or any other Loan Document, any
Loan Document may be amended, supplemented anceavaiith the consent of the Administrative
Agent and the Required Lenders at the requesteoBtrrower without the need to obtain the consént o
any other Lender if such amendment, supplementaiver is delivered in order (i) to comply with any
local requirement of Law or advice of local coung®l to cure ambiguities, mistakes or defectgigrto
cause any Loan Document to be consistent withAgreement and the other Loan Documents.

10.2 Notices; Effectiveness; Electronic Communications

(a) Notices Generally. Except in the case of noticed ather communications
expressly permitted to be given by telephone (awcém as provided in subsection (b) below), all
notices and other communications provided for Imeshiall be in writing and shall be delivered
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by hand or overnight courier service, mailed bytifted or registered mail or sent by facsimile as
follows, and all notices and other communicatioxgressly permitted hereunder to be given by
telephone shall be made to the applicable telephanméer, as follows:

0] if to the Loan Parties or the Administrative Agemt, the address,
facsimile number, electronic mail address or teteghnumber specified for such Person
on Schedule 10.2; and

(i) if to any other Lender, to the address, facsimilenber, electronic mail
address or telephone number specified in its Adstriatiive Questionnaire.

Notices and other communications sent by hand @rmeght courier service, or mailed by
certified or registered mail, shall be deemed teehiaeen given when received; notices and other
communications sent by facsimile shall be deemdthi® been given when sent (except that, if
not given during normal business hours for thepieat, shall be deemed to have been given at
the opening of business on the next Business Dayh#orecipient). Notices delivered through
electronic communications to the extent provideduisection (b) below, shall be effective as
provided in such subsection (b).

(b) Electronic Communications. Notices and other compaiions to the Lenders
hereunder may be delivered or furnished by eleatreommunication (including e-mail and
Internet or intranet websites) pursuant to procesluspproved by the Administrative Agent
provided that the foregoing shall not apply to oesi to any Lender pursuant_to Article Il if such
Lender has notified the Administrative Agent thaisiincapable of receiving notices under such
Article by electronic communication. The Adminigtva Agent or the Borrower may, in their
discretion, agree to accept notices and other cammations to it hereunder by electronic
communications pursuant to procedures approved thyprovided that approval of such
procedures may be limited to particular noticesamnmunications.

Unless the Administrative Agent otherwise pres@jbe(i) notices and other
communications sent to an e-mail address shalleleendd received upon the sender’s receipt of
an acknowledgement from the intended recipient(sas by the “return receipt requested”
function, as available, return e-mail or other tert acknowledgement), and (ii) notices or
communications posted to an Internet or intranebsite shall be deemed received upon the
deemed receipt by the intended recipient at ita#-adress as described in the foregoing clause
(i) of natification that such notice or communicatiis available and identifying the website
address therefor; provided that, for both clausgan@d (ii), if such notice, email or other
communication is not sent during the normal busiesurs of the recipient, such notice, email or
communication shall be deemed to have been séné apening of business on the next business
day for the recipient.

(©) The Platform. THE PLATFORM IS PROVIDED “AS 1IS” AND*AS
AVAILABLE.” THE AGENT PARTIES (AS DEFINED BELOW) DONOT WARRANT THE
ACCURACY OR COMPLETENESS OF THE BORROWER MATERIAL®R THE
ADEQUACY OF THE PLATFORM, AND EXPRESSLY DISCLAIM IABILITY FOR
ERRORS IN OR OMISSIONS FROM THE BORROWER MATERIALSO WARRANTY OF
ANY KIND, EXPRESS, IMPLIED OR STATUTORY, INCLUDINGANY WARRANTY OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSHEYON-INFRINGEMENT
OF THIRD PARTY RIGHTS OR FREEDOM FROM VIRUSES OR BER CODE DEFECTS,
IS MADE BY ANY AGENT PARTY IN CONNECTION WITH THE BORROWER
MATERIALS OR THE PLATFORM. In no event shall the histrative Agent or any of its
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Related Parties (collectively, the “Agent Partietgve any liability to any Loan Party, any
Lender or any other Person for losses, claims, damaliabilities or expenses of any kind
(whether in tort, contract or otherwise) arising ofi the Loan Parties’ or the Agent Parties’
transmission of Borrower Materials through the in&, except to the extent that such losses,
claims, damages, liabilities or expenses are deétedrby a court of competent jurisdiction by a
final and non-appealable judgment to have resuftedh the gross negligence or willful
misconduct of such Agent Party; provided, howettat in no event shall any Agent Party have
any liability to any Loan Party, any Lender or asther Person for indirect, special, incidental,
consequential or punitive damages (as opposedadotdir actual damages).

(d) Change of Address, Etc. Each of the Loan Partidstlae Administrative Agent
may change its address, facsimile or telephone eurfdy notices and other communications
hereunder by notice to the other parties heret@hEather Lender may change its address,
facsimile or telephone number for notices and otteenmunications hereunder by notice to the
Borrower and the Administrative Agent. In additioeach Lender agrees to notify the
Administrative Agent from time to time to ensuratthe Administrative Agent has on record
(i) an effective address, contact name, telephemaber, facsimile number and electronic mail
address to which notices and other communicatiory tme sent and (ii) accurate wire
instructions for such Lender.

(e) Reliance by the Agent and Lenders. The Administeafigent and the Lenders
shall be entitled to rely and act upon any noti¢esluding electronic Borrowing Notices)
purportedly given by or on behalf of the Loan Rexrteven if (i) such notices were not made in a
manner specified herein, were incomplete or wetereceded or followed by any other form of
notice specified herein, or (ii) the terms therexd,understood by the recipient, varied from any
confirmation thereof. The Loan Parties shall indéynthe Administrative Agent, each Lender
and the Related Parties of each of them from alde, costs, expenses and liabilities resulting
from the reliance by such Person on each noticpgotedly given by or on behalf of the Loan
Parties. All telephonic communications with the Adisirative Agent may be recorded by the
Administrative Agent, and each of the parties leehetireby consents to such recording.

10.3 No Waiver; Cumulative Remedies No failure by any Secured Party to exercise, ramdelay

by any such Person in exercising, any right, remgebwer or privilege hereunder shall operate as a
waiver thereof; nor shall any single or partialrexge of any right, remedy, power or privilege herger

or under any other Loan Document preclude any athdurther exercise thereof or the exercise of any
other right, remedy, power or privilege. The rightesmedies, powers and privileges provided hereth a
in the other Loan Documents are cumulative and exalusive of any rights, remedies, powers and
privileges provided by law. Without limiting the mgrality of the foregoing, the making of a Loanlsha
not be construed as a waiver of any Default or EeéiDefault, regardless of whether any SecuredyPar
may have had notice or knowledge of such Defaulivant of Default at the time.

10.4 Expenses; Indemnity; Damage Waiver

(a) Costs and Expenses. The Borrowers shall pay allrédarty Expenses.

(b) Indemnification by the Loan Parties. The Loan Rartshall indemnify the
Administrative Agent (and any of their sub-agenegch other Secured Party, and each Related
Party of any of the foregoing Persons (each suchoRebeing called an “Indemnitee”) against,
and hold each Indemnitee harmless (on an aftebdais) from, any and all losses, claims, causes
of action, damages, liabilities, settlement paymenbsts and related expenses (including the
fees, charges and disbursements of any counsanfofndemnitee, but excluding Taxes which
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shall be governed by Section 3.1), incurred by ladgmnitee or asserted against any Indemnitee
by any third party or by the Borrower or any othean Party arising out of, in connection with,
or as a result of (i) the execution or deliverytlos Agreement, any other Loan Document or any
agreement or instrument contemplated hereby oelblyethe performance by the parties hereto of
their respective obligations hereunder or thereumdethe consummation of the transactions
contemplated hereby or thereby, or, in the cagheoAdministrative Agent (and any of their sub-
agents) and their Related Parties only, the adtratisn of this Agreement and the other Loan
Documents, (ii) any Loan or the use or proposedofitsiee proceeds therefrom, (iii) any actual or
alleged presence or release of Hazardous Matemats from any property owned or operated by
any Loan Party or any of its Subsidiaries, or anyitbnmental Liability related in any way to
any Loan Party or any of its Subsidiaries, (ivspeved], or (v) any actual or prospective claim,
litigation, investigation or proceeding relatingaoy of the foregoing, whether based on contract,
tort or any other theory, whether brought by adtfgarty or by any Borrower or any other Loan
Party or any of the Loan Parties’ directors, shalddrs or creditors, and regardless of whether
any Indemnitee is a party thereto, in all casesthdr or not caused by or arising, in whole or in
part, out of the comparative, contributory or swgligence of the Indemnitee; provided that such
indemnity shall not, as to any Indemnitee, be awdd to the extent that such losses, claims,
damages, liabilities or related expenses (x) ateroened by a court of competent jurisdiction by
final and non-appealable judgment to have resuftedh the gross negligence or willful
misconduct of such Indemnitee or (y) result fromam brought by the Borrower or any other
Loan Party against an Indemnitee for breach in fadith of such Indemnitee’s obligations
hereunder or under any other Loan Document, iBtwower or such Loan Party has obtained a
final and nonappealable judgment in its favor owrhsglaim as determined by a court of
competent jurisdiction. Without limiting the prowss of Section 3.1(c), this Section 10.4(b)
shall not apply with respect to Taxes other thaynBaxes that represent losses, claims, damages,
etc. arising from any non-Tax claim.

(c) Reimbursement by Lenders. Without limiting their lightions under
Section 9.15 hereof, to the extent that the Loattid3afor any reason fail to indefeasibly pay any
amount required under subsection (a) or (b) of $l@stion to be paid by it, each Lender severally
agrees to pay to the Administrative Agent (and engheir sub-agents) or such Related Party, as
the case may be, such Lender's Applicable Percenfdgtermined as of the time that the
applicable unreimbursed expense or indemnity paynersought) of such unpaid amount,
provided that the unreimbursed expense or indeathiioss, claim, damage, liability or related
expense, as the case may be, was incurred by entexbsigainst the Administrative Agent (and
any of their sub-agents) in its capacity as suchagainst any Related Party of any of the
foregoing acting for the Administrative Agent (aady of their sub-agents) in connection with
such capacity. The obligations of the Lenders uniiés subsection (c) are subject to the
provisions of Section 2.12(e).

(d) Waiver of Consequential Damages, Etc. To the fulkedent permitted by
applicable Law, the Loan Parties and Indemniteedl slot assert, and hereby waive, any claim
against any Indemnitee or any Loan Party, on amprih of liability, for special, indirect,
consequential or punitive damages (as opposedréatdor actual damages) arising out of, in
connection with, or as a result of, this Agreemant; other Loan Document or any agreement or
instrument contemplated hereby, the transactionseoaplated hereby or thereby, any Loan or
the use of the proceeds thereof. No Indemnited bhdiable for any damages arising from the
use by unintended recipients of any informatiomtbirer materials distributed to such unintended
recipients by such Indemnitee through telecommuioics, electronic or other information
transmission systems in connection with this Agreminor the other Loan Documents or the
transactions contemplated hereby or thereby otten for direct or actual damages resulting
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from the gross negligence or willful misconductsoith Indemnitee as determined by a final and
nonappealable judgment of a court of competerggiction.

(e) Payments. All amounts due under this Section shallpayable on demand
therefor.

® Survival. The agreements in this Section shall iserthe resignation of the
Administrative Agent, the assignment of any Comreiin or Loan by any Lender, the
replacement of any Lender, the termination of tiygregate Commitments and Payment in Full
and the termination of this Agreement.

10.5 Reinstatement; Payments Set AsideThis Agreement shall remain in full force andeeffand
continue to be effective should any petition bedilby or against any Loan Party for liquidation or
reorganization or otherwise under any Debtor Rdlefv, should any Loan Party become insolvent or
make an assignment for the benefit of any creditocreditors or should a receiver, interim receiver
receiver and manager, Controller, trustee, monitostodian, conservator, liquidator, rehabilitator
similar officer be appointed for all or any sigondint part of any Loan Party’s assets, and shatiraos to
be effective or to be reinstated, as the case mea\iflat any time payment and performance of the
Obligations, or any part thereof, is, pursuantgpligable Law, rescinded or reduced in amount, ostm
otherwise be restored or returned by any obligeth@fObligations, whether as a “voidable prefer&nce
“fraudulent conveyance”, or otherwise, all as tHowsgich payment or performance had not been made.
To the extent that any payment by or on behalhefltoan Parties is made to any Secured Party,yor an
Secured Party exercises its right of setoff, archquayment or the proceeds of such setoff or any pa
thereof is subsequently invalidated, declared tofraedulent or preferential, set aside or required
(including pursuant to any settlement entered liytsuch Secured Party in its discretion) to beicefmaa
receiver, interim receiver, receiver and managemtller, trustee, monitor, custodian, conservator
liquidator, rehabilitator or similar officer, or yiother party, in connection with any proceedingemany
Debtor Relief Law or otherwise, then (a) to theeextof such recovery, the obligation or part thereo
originally intended to be satisfied shall be redivend continued in full force and effect as if such
payment had not been made or such setoff had otm@d, and (b) each Lender severally agrees to pay
to the Administrative Agent upon demand its ApdieaPercentage (without duplication) of any amount
so recovered from or repaid by the AdministrativgeAt, plus interest thereon from the date of such
demand to the date such payment is made at agasmpum equal to the applicable Overnight Rate fro
time to time in effect, in the applicable curremmysuch recovery or payment. The obligations of the
Lenders under clause (b) of the preceding sentehak survive Payment in Full and the terminatién o
this Agreement.

10.6 Successors and Assigns

(@) Successors and Assigns Generally. The provisionshisfAgreement shall be
binding upon and inure to the benefit of the partereto and their respective successors and
assigns permitted hereby, except that no Loan Raaty assign or otherwise transfer any of its
rights or obligations hereunder or under any othesn Document without the prior written
Consent of the Administrative Agent and each Leraled no Lender may assign or otherwise
transfer any of its rights or obligations hereunebacept (i) to an Eligible Assignee in accordance
with the provisions of_Section 10.6(b), (ii) by wayf participation in accordance with the
provisions of Section 10.6(e), or (iii) by way dédge or assignment of a security interest subject
to the restrictions of Section 10.6(g) (and anyeotitempted assignment or transfer by any party
hereto shall be null and void). Nothing in this Agment, expressed or implied, shall be
construed to confer upon any Person (other thapdh@ées hereto, their respective successors and
assigns permitted hereby, Participants to the extevided in subsection (i) of this Section and,
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to the extent expressly contemplated hereby, tHat&keParties of each of the Secured Parties)
any legal or equitable right, remedy or claim unaleby reason of this Agreement.

(b) Assignments by Lenders. Any Lender may at any tassign to one or more
Eligible Assignees all or a portion of its rightsdaobligations under this Agreement (including
all or a portion of its Commitment(s) and the Loatghe time owing to it); provided that any
such assignment shall be subject to the followmgddions:

0] Minimum Amounts

(A) in the case of an assignment of the entire remgiamount of
the assigning Lender’s Commitments and the Loarkeatime owing to it or in
the case of an assignment to a Lender or a Lentfdiat® of a Lender or an
Approved Fund with respect to a Lender, no minimamount need be assigned,;

and

(B) in any case not described in subsection (b)(i)(fAthes Section,
the aggregate amount of the Commitments (whichtifis purpose includes
Loans outstanding thereunder) or, if the Commitmeme not then in effect, the
principal outstanding balance of the Loans of tBsigning Lender subject to
each such assignment, determined as of the datssgignment and Assumption
with respect to such assignment is delivered toAtministrative Agent or, if
“Trade Date” is specified in the Assignment and wxaption, as of the Trade
Date, shall not be less than $5,000,000 unless eatiie Administrative Agent
and, so long as no Event of Default has occurredisoontinuing, the Borrower
otherwise consents (each such consent not to beaswmably withheld or
delayed or conditioned); provided, however, thahccwrent assignments to
members of an Assignee Group and concurrent assigisnirom members of an
Assignee Group to a single Eligible Assignee (ominEligible Assignee and
members of its Assignee Group) will be treated asingle assignment for
purposes of determining whether such minimum ambastbeen met;

(i) Proportionate Amounts. Each partial assignmentl st@lmade as an
assignment of a proportionate part of all the assig Lender’s rights and obligations
under this Agreement with respect to the Loan©i@erGommitments assigned,;

(iir) Required Consents. No consent shall be requiredafyr assignment
except to the extent required by subsection (B)idf this Section and, in addition:

(A) the consent of the Borrower (such consent not to be
unreasonably withheld or delayed or conditionedlishe required unless (1) a
an Event of Default has occurred and is continaintpe time of such assignment
or (2) such assignment is to a Lender, a Lendeili?# of a Lender or an
Approved Fund; and

(B) the consent of the Administrative Agent (such cahs®t to be
unreasonably withheld or delayed or conditionedplistbe required for
assignments in respect of any Commitment if susigament is to a Person that
is not a Lender, a Lender Affiliate of such Lenderan Approved Fund with
respect to such Lender.
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(iv) Assignment and Assumption. The parties to eachgmssnt shall
execute and deliver to the Administrative Ageni®asignment and Assumption, together
with a processing and recordation fee of $3,500vided, however, that the
Administrative Agent may, in its sole discretionea to waive such processing and
recordation fee in the case of any assignment.aBs@nee, if it shall not be a Lender,
shall deliver to the Administrative Agent an Adnsitnative Questionnaire.

Subject to acceptance and recording thereof byAtheinistrative Agent pursuant to subsection
(d) of this Section, from and after the effectivealspecified in each Assignment and Assumptio®, th
Eligible Assignee thereunder shall be a party i® Mgreement and, to the extent of the interesgasd
by such Assignment and Assumption, have the rightsobligations of a Lender under this Agreement,
and the assigning Lender thereunder shall, tostteneof the interest assigned by such Assignmedt a
Assumption, be released from its obligations uriler Agreement (and, in the case of an Assignment
and Assumption covering all of the assigning Leisdeghts and obligations under this Agreementhsuc
Lender shall cease to be a party hereto) but sbatinue to be entitled to the benefits of Secti®nds 3.4
and_10.4 with respect to facts and circumstancesraog prior to the effective date of such assignm
Upon request, the Borrower (at their expense) shadtute and deliver a Note to the assignee Lender.
Any assignment or transfer by a Lender of rightsobligations under this Agreement that does not
comply with this subsection shall be treated farpoges of this Agreement as a sale by such Lerider o
participation in such rights and obligations in@dance with Section 10.6(e).

(c) [Reserved].

(d) Register. The Administrative Agent, acting solady this purpose as an agent of
the Loan Parties (and such agency being solelytdar purposes), shall maintain at the
Administrative Agent’s Office a copy of each Assigent and Assumption delivered to it (or the
equivalent thereof in electronic form) and a registor the recordation of the names and
addresses of the Lenders, and the Commitmentsidfpancipal amounts (and stated interest) of
the Loans owing to, each Lender pursuant to thagdrereof from time to time (the “Register”).
The entries in the Register shall be conclusivegeabmanifest error, and the Loan Parties, the
Administrative Agent and the Lenders may treat eRehson whose name is recorded in the
Register pursuant to the terms hereof as a Lengleuhder for all purposes of this Agreement,
notwithstanding notice to the contrary. The Regidleall be available for inspection by the
Borrower and any Lender at any reasonable timefaomd time to time upon reasonable prior
notice. This Section 10.6(d) shall be construethat the Obligations are at all times maintained
in “registered form” within the meaning of Sectiob&83(f), 871(h)(2) and 881(c)(2) of the Code
and any regulations promulgated thereunder (ando#imgr relevant or successor provisions of
the Code or such regulations).

(e) Participations.

0] Any Lender may at any time, without the consentarsfnotice to, the

Loan Parties or any Agent, sell participations iy erson (other than a natural person
or the Loan Parties or any of the Loan Parties’iliates or Subsidiaries) (each, a
“Participant”) in all or a portion of such Lendergghts and/or obligations under this
Agreement (including all or a portion of its Comménts and/or the Loans owing to it);
provided that (i) such Lender’s obligations undes Agreement shall remain unchanged,
(i) such Lender shall remain solely responsiblethe other parties hereto for the
performance of such obligations and (iii) the Lé#arties, the Administrative Agent and
the Lenders shall continue to deal solely and diredith such Lender in connection with
such Lender’s rights and obligations under thise®gnent.
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(i) Any agreement or instrument pursuant to which adeersells such a
participation shall provide that such Lender shathin the sole right to enforce this
Agreement and to approve any amendment, modificairowaiver of any provision of
this Agreement; provided that such agreement drungent may provide that such
Lender will not, without the consent of the Papamt, agree to any amendment, waiver
or other modification described in clauses (a)ulgto (d) of the first proviso to
Section 10.1 that affects such Participant. Subllectubsection (f) of this Section, the
Loan Parties agree that each Participant shallinbeel to the benefits of Sections 3.1
and 3.4 to the same extent as if it were a Lender lzad acquired its interest by
assignment pursuant to Section 10.6(b), provided shch Participant’s participation is
recorded in the Register as set forth in Sectiof(#p as though it were a Lender. To the
extent permitted by Law, each Participant also Ishal entitled to the benefits of
Section 10.8 as though it were a Lender, providmth $articipant agrees to be subject to
Section 2.13 as though it were a Lender.

(iir) Each Lender that sells a participation shall, gctialely for this purpose
as an agent of the Borrowers, maintain a registewntuch it enters the name and address
of each Participant and the principal amounts (@ated interest) of each Participant’s
interest in the Loans or other obligations under ttlokan Documents (the “Participant
Register”); provided that no Lender shall have afjigation to disclose all or any
portion of the Participant Register (including tldentity of any Participant or any
information relating to a Participant’s interesiainy commitments, loans, letters of credit
or its other obligations under any Loan Documenidrty Person except to the extent that
such disclosure is necessary to establish that soicimitment, loan, letter of credit or
other obligation is in registered form under Seattd.103-1(c) of the United States
Treasury Regulations. The entries in the Particifzagister shall be conclusive absent
manifest error, and such Lender shall treat eachdRrewvhose name is recorded in the
Participant Register as the owner of such particp&or all purposes of this Agreement
notwithstanding any notice to the contrary. For theoidance of doubt, the
Administrative Agent (in its capacity as Adminigive Agent) shall not have any
responsibility for maintaining a Participant Regist

()] Limitations upon Participant Rights. A Participahiall not be entitled to receive
any greater payment under Section 3.1 or 3.4 taapplicable Lender would have been entitled
to receive with respect to the participation sabtdsuch Participant, unless the sale of the
participation to such Participant is made with Bwrower’s prior written consent. A Participant
shall not be entitled to the benefits of Sectidh 8nless the Borrower is notified of the
participation sold to such Participant and suchti€fpant agrees, for the benefit of the Loan
Parties, to comply with Section 3.1 as though itexseLender.

(9) Certain Pledges. Any Lender may at any time plextgessign a security interest
in all or any portion of its rights under this Agreent (including under its Note, if any) to secure
obligations of such Lender, including any pledgassignment to secure obligations to a Federal
Reserve Bank; provided that no such pledge or mis&gt shall release such Lender from any of
its obligations hereunder or substitute any suedgte or assignee for such Lender as a party
hereto.

10.7 [Reserved].

10.8 Right of Setoff If an Event of Default shall have occurred andcbetinuing, each Lender and
each of their respective Lender Affiliates is heretuthorized at any time and from time to timeg@ft

108



Case 15-11880 Doc 25-1 Filed 09/09/15 Page 147 of 162

obtaining the prior written consent of the Admiragtve Agent or the Required Lenders, to the falles
extent permitted by applicable Law, to set off apgly any and all deposits (general or speciale tim
demand, provisional or final, in whatever currenay)any time held and other obligations (in whateve
currency) at any time owing by such Lender or anghsLender Affiliate to or for the credit or the
account of the Borrower or any other Loan Partyireggany and all of the Obligations existing unttes
Agreement or any other Loan Document then due anidgoto such Lender, regardless of the adequacy
of the Collateral, and irrespective of whether ot such Lender shall have made any demand under thi
Agreement or any other Loan Document and althowgih ®bligations of the Borrowers or such Loan
Party are owed to a branch or office of such Lerditferent from the branch or office holding such
deposit or obligated on such indebtedness. Thetsrigh each Lender and their respective Lender
Affiliates under this Section are in addition tdet rights and remedies (including other rightsetbff)

that such Lender or their respective Lender Afflga may have. Each Lender agrees to notify the
Borrower and the Administrative Agent promptly aféay such setoff and application, provided that th
failure to give such notice shall not affect thédity of such setoff and application.

10.9 Interest Rate Limitation. Notwithstanding anything to the contrary contdina any Loan
Document, the interest paid or agreed to be pamemuithe Loan Documents shall not exceed the
maximum rate of non-usurious interest permittedapyplicable Law (the “Maximum Rate”). If the
Administrative Agent or any Lender shall receiveerest in an amount that exceeds the Maximum Rate,
the excess interest shall be applied to the prahap the Loans and other Obligations or, if it exds
such unpaid principal, refunded to the Borrower.dtermining whether the interest contracted for,
charged, or received by the Administrative Agentadrender exceeds the Maximum Rate, such Person
may, to the extent permitted by applicable Law,ctegracterize any payment that is not principahms
expense, fee, or premium rather than interestexblude voluntary prepayments and the effects tfiere
and (c) amortize, prorate, allocate, and spreadgual or unequal parts the total amount of interest
throughout the contemplated term of the Obligatioeseunder.

10.10 Counterparts; Integration; Effectiveness This Agreement may be executed in counterparts
(and by different parties hereto in different carparts), each of which shall constitute an origibat

all of which when taken together shall constituteirsgle contract. This Agreement and the other Loan
Documents constitute the entire contract amongpdwties relating to the subject matter hereof and
supersede any and all previous letters of intesnitment letters, agreements and understandimgk, o
or written, relating to the subject matter herdofcept as provided in Section 4.1, this Agreeméat|s
become effective when it shall have been executedthe Administrative Agent and when the
Administrative Agent shall have received countetpdrereof that, when taken together, bear the
signatures of each of the other parties heretove&rgl of an executed counterpart of a signaturee g
this Agreement by telecopy or other electronic im&@gan transmission (e.g., “pdf”’ or “tif” via e-rhai
shall be as effective as delivery of a manuallycexed counterpart of this Agreement.

10.11 Survival. All representations and warranties made hereuaddrin any other Loan Document
or other document delivered pursuant hereto oretbeor in connection herewith or therewith shall
survive the execution and delivery hereof and thier8uch representations and warranties have been o
will be relied upon by the Secured Parties, regssibf any investigation made by any Secured PRarty
on their behalf and notwithstanding that any SetuUParty may have had notice or knowledge of any
Default or Event of Default at the time of any dtétktension, and shall continue in full force asftect
as long as any Loan or any other Obligation hereuifother than contingent indemnity obligations for
which claims have not been asserted) shall remapaid or unsatisfied. Further, the provisions diidde
Ill, Article IX and Section 10.4 all survive andmain in full force and effect after the expiration
termination of the Commitments or the terminatidntlus Agreement or any provision hereof and
Payment in Full (including, without limitation, tee arising under_Article lIll,_Article IX and
Section 10.4) hereunder. In connection with thenteation of this Agreement and the release and
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termination of the security interests in the Celfat, the Administrative Agent may require such
indemnities and collateral security as they shedlspnably deem necessary or appropriate to pribiect
Secured Parties against (x) loss on account ofitsr@teviously applied to the Obligations that may
subsequently be reversed or revoked and (y) anig&tdns that may thereafter arise under Sectiod 10
thereof.

10.12 Severability. If any provision of this Agreement or the othavaln Documents is held to be
illegal, invalid or unenforceable, (a) the legaliglidity and enforceability of the remaining pisiens of
this Agreement and the other Loan Documents stallbe affected or impaired thereby and (b) the
parties shall endeavor in good faith negotiatianseplace the illegal, invalid or unenforceableysmns
with valid provisions the economic effect of whichimes as close as possible to that of the illégedid
or unenforceable provisions. The invalidity of awsion in a particular jurisdiction shall not idiate
or render unenforceable such provision in any gtrésdiction.

10.13 [Reserved].

10.14 Governing Law; Jurisdiction; Etc.

(@) GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BYAND
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATEBF NEW YORK.

(b) SUBMISSION TO JURISDICTION. EACH LOAN PARTY IRREVOABLY

AND UNCONDITIONALLY SUBMITS, FOR ITSELF AND ITS PR®ERTY, TO THE
NONEXCLUSIVE JURISDICTION OF THE COURTS OF THE STATOF NEW YORK
SITTING IN NEW YORK COUNTY AND OF THE UNITED STATE®ISTRICT COURT OF
THE SOUTHERN DISTRICT OF NEW YORK, AND ANY APPELLAE COURT FROM
ANY THEREOF, IN ANY ACTION OR PROCEEDING ARISING OUOF OR RELATING
TO THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT, OR AO RECOGNITION
OR ENFORCEMENT OF ANY JUDGMENT, AND EACH OF THE LW PARTIES
HERETO IRREVOCABLY AND UNCONDITIONALLY AGREES THATALL CLAIMS IN

RESPECT OF ANY SUCH ACTION OR PROCEEDING MAY BE HRA AND
DETERMINED IN SUCH NEW YORK STATE COURT OR, TO THEULLEST EXTENT
PERMITTED BY APPLICABLE LAW, IN SUCH FEDERAL COURTEACH OF THE LOAN
PARTIES HERETO AGREES THAT A FINAL JUDGMENT IN ANYSUCH ACTION OR
PROCEEDING SHALL BE CONCLUSIVE AND MAY BE ENFORCEDN OTHER
JURISDICTIONS BY SUIT ON THE JUDGMENT OR IN ANY OTER MANNER
PROVIDED BY LAW. NOTHING IN THIS AGREEMENT OR IN AN OTHER LOAN
DOCUMENT SHALL AFFECT ANY RIGHT THAT ANY SECURED PRTY MAY

OTHERWISE HAVE TO BRING ANY ACTION OR PROCEEDING RRATING TO THIS
AGREEMENT OR ANY OTHER LOAN DOCUMENT AGAINST ANY L@N PARTY OR
ITS PROPERTIES IN THE COURTS OF ANY JURISDICTIONOYWITHSTANDING ANY
OTHER PROVISION OF THIS_SECTION 10.14, THE BANKRUEBY COURT SHALL
HAVE EXCLUSIVE JURISDICTION OVER ANY ACTION OR DISBTE INVOLVING,

RELATING TO OR ARISING OUT OF THIS AGREEMENT OR THEOTHER LOAN
DOCUMENTS.

(©) WAIVER OF VENUE. EACH LOAN PARTY IRREVOCABLY AND
UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT PERMITED BY
APPLICABLE LAW, ANY OBJECTION THAT IT MAY NOW OR HEREAFTER HAVE TO
THE LAYING OF VENUE OF ANY ACTION OR PROCEEDING ARING OUT OF OR
RELATING TO THIS AGREEMENT OR ANY OTHER LOAN DOCUMHT IN ANY
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COURT REFERRED TO IN PARAGRAPH (B) OF THIS SECTIOEACH OF THE LOAN
PARTIES HERETO HEREBY IRREVOCABLY WAIVES, TO THE RUWEST EXTENT
PERMITTED BY APPLICABLE LAW, THE DEFENSE OF AN INCRVENIENT FORUM
TO THE MAINTENANCE OF SUCH ACTION OR PROCEEDING INNY SUCH COURT.

(d) SERVICE OF PROCESS. EACH LOAN PARTY IRREVOCABLY
CONSENTS TO SERVICE OF PROCESS IN THE MANNER PROKEIDFOR NOTICES IN
SECTION 10.2. NOTHING IN THIS AGREEMENT WILL AFFECTHE RIGHT OF ANY
PARTY HERETO TO SERVE PROCESS IN ANY OTHER MANNERERMITTED BY
APPLICABLE LAW.

(e ACTIONS COMMENCED BY LOAN PARTIES. EACH LOAN PARTY
AGREES THAT ANY ACTION COMMENCED BY ANY LOAN PARTYASSERTING ANY
CLAIM OR COUNTERCLAIM ARISING UNDER OR IN CONNECTI® WITH THIS
AGREEMENT OR ANY OTHER LOAN DOCUMENT SHALL BE BROUBT SOLELY IN A
COURT OF THE STATE OF NEW YORK SITTING IN NEW YORIKOUNTY OR ANY
FEDERAL COURT SITTING THEREIN AS THE ADMINISTRATIVEAGENT MAY ELECT
IN ITS SOLE DISCRETION AND CONSENTS TO THE EXCLUSE/JURISDICTION OF
SUCH COURTS WITH RESPECT TO ANY SUCH ACTION.

10.15 Waiver of Jury Trial. EACH PARTY HERETO HEREBY IRRE VOCABLY WAIVES,
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY

HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIR ECTLY OR INDIRECTLY

ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OTHER LOAN
DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY
(WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEOR Y). EACH PARTY
HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY
OTHER PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH
OTHER PERSON WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE
THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT A ND THE OTHER
PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND THE
OTHER LOAN DOCUMENTS BY, AMONG OTHER THINGS, THE MU TUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION.

10.16 No Advisory or Fiduciary Responsibility. In connection with all aspects of each transactio
contemplated hereby, the Loan Parties each ackdgeland agree that: (i) the credit facilities pded
for hereunder and any related arranging or oth@ices in connection therewith (including in contiec
with any amendment, waiver or other modificationdoé or of any other Loan Document) are an arm’s-
length commercial transaction between the Loand%arn the one hand, and the Secured Partiebeon t
other hand, and each of the Loan Parties is capdldealuating and understanding and understands an
accepts the terms, risks and conditions of theszretions contemplated hereby and by the other Loan
Documents (including any amendment, waiver or othedification hereof or thereof); (ii) in conneatio
with the process leading to such transaction, é@tured Party is and has been acting solely as a
principal and is not the financial advisor, agentiduciary, for the Loan Parties or any of thespective
Affiliates, stockholders, creditors or employeesaay other Person; (iii) none of the Secured Pahaes
assumed or will assume an advisory, agency or iidyaesponsibility in favor of the Loan Partiesthvi
respect to any of the transactions contemplatedblyeor the process leading thereto, including with
respect to any amendment, waiver or other modifinatereof or of any other Loan Document
(irrespective of whether any of the Secured Pahi#ssadvised or is currently advising any LoanyPairt
any of its Affiliates on other matters) and nonetloé Secured Parties has any obligation to any Loan
Party or any of its Affiliates with respect to ttransactions contemplated hereby except thoseatluits
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expressly set forth herein and in the other Loanudeents; (iv) the Secured Parties and their resfgect
Lender Affiliates may be engaged in a broad rarfgieamsactions that involve interests that diffieynh
those of the Loan Parties and their respective eeAdfiliates, and none of the Secured Partiesdas
obligation to disclose any of such interests byuerof any advisory, agency or fiduciary relatiagpsiand

(v) the Secured Parties have not provided and il provide any legal, accounting, regulatory or ta
advice with respect to any of the transactions@opiated hereby (including any amendment, waiver or
other modification hereof or of any other Loan Dm&nt) and each of the Loan Parties has consufted it
own legal, accounting, regulatory and tax advidorthe extent it has deemed appropriate. Eacheof th
Loan Parties hereby waives and releases, to thesfudxtent permitted by law, any claims that ityma
have against each of the Secured Parties with cedpeany breach or alleged breach of agency or
fiduciary duty.

10.17 USA PATRIOT Act Notice. Each Lender that is subject to the Patriot Act ahe
Administrative Agent (for itself and not on behalf any Lender) hereby notifies the Loan Partieg tha
pursuant to the requirements of the Patriot Atiy fequired to obtain, verify and record inforioatthat
identifies each Loan Party, which information ird#s the name and address of each Loan Party and
other information that will allow such Lender oetAdministrative Agent to identify each Loan Party
accordance with the Act. Each Loan Party is in danpe, in all material respects, with the PatAct
No part of the proceeds of the Loans will be usgdhe Loan Parties, directly or indirectly, for any
payments to any governmental official or employmsitical party, official of a political party, caidate
for political office, or anyone else acting in affigal capacity, in order to obtain, retain or efit
business or obtain any improper advantage, in tiwleof the United States Foreign Corrupt Practices
Act of 1977, as amended. The Loan Parties shafimptly following a request in writing by the
Administrative Agent or any other Lender (througk Administrative Agent), provide all documentation
and other information that the Administrative Agentsuch Lender requests in order to comply wih it
ongoing obligations under applicable “know your tonser” and anti-money laundering rules and
regulations, including the Patriot Act.

10.18 Foreign Asset Control Requlations Neither of the advance of the Loans nor the usthe®
proceeds of any thereof will violate the TradingtNthe Enemy Act (50 U.S.C. § 1 et seq., as amgnded
(the “Trading With the Enemy Act”) or any of theréagn assets control regulations of the UnitedeStat
Treasury Department (31 CFR, Subtitle B, Chaptera¥, amended) (the_“Foreign Assets Control
Regulations”) or any enabling legislation or exemiorder relating thereto (which for the avoidande
doubt shall include, but shall not be limited tg Executive Order 13224 of September 21, 2001
Blocking Property and Prohibiting Transactions WRkrsons Who Commit, Threaten to Commit, or
Support Terrorism (66 Fed. Reg. 49079 (2001)) (tBgecutive Order”) and (b) the Uniting and
Strengthening America by Providing Appropriate T0Blequired to Intercept and Obstruct Terrorism Act
of 2001 (Public Law 107-56)). Furthermore, nonetttg Loan Parties or their Affiliates (a) is or will
become a “blocked person” as described in the BEkecOrder, the Trading With the Enemy Act or the
Foreign Assets Control Regulations or (b) engagesilb engage in any dealings or transactions, er b
otherwise associated, with any such “blocked péreoim any manner violative of any such order.

10.19 [Reserved]

10.20 Time of the EssenceTime is of the essence of the Loan Documents.

10.21 Foreign Subsidiaries Notwithstanding any provision of any Loan Docuingnthe contrary,
(including any provision that would otherwise applgtwithstanding other provisions or that is the
beneficiary of other overriding language), (i) nor&égn Subsidiary shall guarantee or support any
Obligation of the Loan Parties, and (ii) no seguat similar interest shall be granted in the assétany
Foreign Subsidiary, which security or similar irsr guarantees or supports any Obligation of trenLo
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Parties. The parties agree that any pledge, gueoasimilar interest made or granted in contraienof
this Section 10.21 shall be void ab initio. Forpgmses of this Section 10.21, a Foreign Subsidizhed
include a Domestic Subsidiary substantially altref assets of which consist of Equity Interestsna or
more Foreign Subsidiaries.

10.22 Press Releases

(@) Each Secured Party executing this Agreement agineéseither it nor its Lender
Affiliates will in the future issue any press redea or other public disclosure using the name of
any Lender or any Agent or such Person’s Lendeilidtiés or referring to this Agreement or the
other Loan Documents without at least two (2) BasgDays’ prior notice to such Lender or the
Administrative Agent and without the prior writtennsent of such Lender or such Agent unless
(and only to the extent that) such Secured Partiyemder Affiliate is required to do so under
applicable Law and then, in any event, such SecBagtly or Lender Affiliate will consult with
such Lender or such Agent before issuing such petsase or other public disclosure.

(b) Each Secured Party agrees that neither it nor etsdér Affiliates will in the
future issue any press releases or other publidodisre using the name of the Parent or its
Subsidiaries without at least two (2) Business Dpyisr notice to the Administrative Agent and
without the prior written consent of the Adminigive Agent unless (and only to the extent that)
such Secured Party or Lender Affiliate is requitedio so under applicable Law and then, in any
event, such Secured Party or Lender Affiliate wilhsult with the Borrower before issuing such
press release or other public disclosure. Subgettie foregoing, each Loan Party consents to the
publication by Administrative Agent or any Lendef a@dvertising material relating to the
financing transactions contemplated by this Agregmesing any Loan Party’'s name, product
photographs, logo or trademark. The Administrathgeent or such Lender shall provide a draft
reasonably in advance of any advertising matevidh¢ Borrower for review and comment prior
to the publication thereof and reasonably coopenatie the Borrower in connection with any
modifications requested by the Borrower. The Adsthaitive Agent reserves the right to provide

to industry trade organizations information necessad customary for inclusion in league table
measurements.

10.23 Additional Waivers.

(a) Except as provided herein or in any other Loan Duent or pursuant to any
amendment or waiver executed pursuant to Sectidh e Obligations are the joint and several
obligation of each Loan Party. To the fullest exteermitted by applicable Law, the obligations
of each Loan Party shall not be affected by (i)fthieire of any Secured Party to assert any claim
or demand or to enforce or exercise any right oregy against any other Loan Party under the
provisions of this Agreement, any other Loan Docoimar otherwise, (ii) any release of any
other Loan Party from any of the terms or provisiad, this Agreement or any other Loan
Document, or (iii) the failure to perfect any segutinterest in, or the release of, any of the
Collateral or other security held by or on beh&lfhe Administrative Agent or any other Secured
Party.

(b) Except as provided herein or in any other Loan Duent or pursuant to any
amendment or waiver executed pursuant to Sectidh fite Obligations of each Loan Party shall
not be subject to any reduction, limitation, impa@nt or termination for any reason (other than
the indefeasible Payment in Full), including argirl of waiver, release, surrender, alteration or
compromise of any of the Obligations, and shall bet subject to any defense or setoff,
counterclaim, recoupment or termination whatsodwerreason of the invalidity, illegality or
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unenforceability of any of the Obligations or othiexe. Without limiting the generality of the
foregoing, the Obligations of each Loan Party shatl be discharged or impaired or otherwise
affected by the failure of the Administrative Agemtany other Secured Party to assert any claim
or demand or to enforce any remedy under this Agee¢, any other Loan Document or any
other agreement, by any waiver or modification oy grovision of any thereof, any default,
failure or delay, willful or otherwise, in the perfmance of any of the Obligations, or by any
other act or omission that may or might in any n&ror to any extent vary the risk of any Loan
Party or that would otherwise operate as a disehafgany Loan Party as a matter of law or
equity (other than the indefeasible Payment in)Full

(c) To the fullest extent permitted by applicable Laach Loan Party waives any
defense based on or arising out of any defenseyobther Loan Party or the unenforceability of
the Obligations or any part thereof from any caovsehe cessation from any cause of the liability
of any other Loan Party, other than the indefeasitdyment in Full. The Administrative Agent
and the other Secured Parties may, at their efedboeclose on any security held by one or more
of them by one or more judicial or non-judicialesglaccept an assignment of any such security
in lieu of foreclosure, compromise or adjust anytpaf the Obligations, make any other
accommodation with any other Loan Party, or exereisy other right or remedy available to
them against any other Loan Party, without affectin impairing in any way the liability of any
Loan Party hereunder except to the extent thahallObligations have been indefeasibly Paid in
Full. Each Loan Party waives any defense arisingablany such election even though such
election operates, pursuant to applicable Law, rigpair or to extinguish any right of
reimbursement or subrogation or other right or myra such Loan Party against any other Loan
Party, as the case may be, or any security.

(d) The Borrower is obligated to repay the Obligatiassjoint and several obligors
under this Agreement. Upon payment by any LoanyRarany Obligations, all rights of such
Loan Party against any other Loan Party arising eesult thereof by way of right of subrogation,
contribution, reimbursement, indemnity or otherwswll in all respects be subordinate and
junior in right of payment to the prior indefeagifPayment in Full. Any Indebtedness of any
Loan Party now or hereafter held by any other L&anty is hereby subordinated in right of
payment to the prior indefeasible Payment in Full lmay be paid in the ordinary course of
business or as permitted pursuant to Section #&ohdf any amount shall be paid to any Loan
Party erroneously or in violation of the provisiook this Agreement on account of (i) such
subrogation, contribution, reimbursement, indemaoitgimilar right or (ii) any such Indebtedness
of any Loan Party, such amount shall be held isttfor the benefit of the Secured Parties and
shall forthwith be paid to the Administrative Agetiat be credited against the payment of the
applicable Obligations, whether matured or unmatuie accordance with the terms of this
Agreement and the other Loan Documents.

Without limiting the generality of the foregoingr of any other waiver or other provision set

forth in this Agreement, each Loan Party herebyohibsly, knowingly, unconditionally, and expressly
waives any and all claim, defense or benefit agisdirectly or indirectly under any one or more of
Sections 2787 to 2855 inclusive of the CalifornigilCode or any similar law of California.

10.24 [Reserved]

10.25 No Strict Construction. The parties hereto have participated jointly e thegotiation and
drafting of this Agreement. In the event an amhigair question of intent or interpretation aristsgs
Agreement shall be construed as if drafted joibththe parties hereto and no presumption or buofien
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proof shall arise favoring or disfavoring any pably virtue of the authorship of any provisions bist
Agreement.

10.26 Attachments. The exhibits and schedules attached to this Ageeé are incorporated herein
and shall be considered a part of this Agreementhi® purposes stated herein, except that in thetef
any conflict between any of the provisions of seghibits (other than the Intercreditor Agreememijl a
the provisions of this Agreement, the provisionshis Agreement shall prevail.

10.27 Conflict of Terms; Intercreditor Agreement. Except as otherwise provided in this Agreement
or any of the other Loan Documents by specificreiee to the applicable provisions of this Agreetnen
if any provision contained in this Agreement cartfli with any provision in any of the other Loan
Documents (other than the Intercreditor Agreemethig, provision contained in this Agreement shall
govern and control. If any provision contained mstAgreement conflicts with any provision of the
Intercreditor Agreement, the provision containethia Intercreditor Agreement shall govern and cantr

10.28 Electronic Execution of Assignments and Certain Otr Documents The words “execute,”
“execution,” “signed,” “signature,” and words okdi import in any Assignment and Assumption or in
any amendment or other modification hereof (inatgdivaivers and consents) shall be deemed to include
electronic signatures, the electronic matchingssignment terms and contract formations on eletron
platforms approved by the Administrative Agent,tioe keeping of records in electronic form, each of
which shall be of the same legal effect, validityeoforceability as a manually executed signaturéhe
use of a paper-based recordkeeping system, asiseencay be, to the extent and as provided for yn an
applicable law, including the Federal Electronigr&itures in Global and National Commerce Act, the
New York State Electronic Signatures and Records @i any other similar state laws based on the
Uniform Electronic Transactions Act.

[SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement tlulyeexecuted by
their respective authorized officers as of the fiaseabove written.

QUIKSILVER, INC. ,
as the Parent

By:
Name:
Title:

QS WHOLESALE, INC.,
as the Borrower

By:
Name:
Title:

DC SHOES, INC,
as a Guarantor

By:
Name:
Title:

QS RETAIL, INC.,
as a Guarantor

By:
Name:
Title:

QS OPTICS, INC,,
as a Guarantor

By:
Name:
Title:

QUIKSILVER WETSUITS, INC. ,
as a Guarantor

By:
Name:
Title:

Signature Page to DIP Credit Agreement
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MT. WAIMEA, INC. ,
as a Guarantor

By:

Name:
Title:

QUIKSILVER ENTERTAINMENT,
INC.,
as a Guarantor

By:

Name:
Title:

DC DIRECT, INC.,
as a Guarantor

By:

Name:
Title:

FIDRA, INC.,
as a Guarantor

By:

Name:
Title:

HAWK DESIGNS, INC.,
as a Guarantor

Name:
Title:

Signature Page to DIP Credit Agreement
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OCM FIE, LLC,
as Administrative Agent

By:

Name:
Title:

Signature Page to DIP Credit Agreement
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OCM BIG WAVE LLC ,
as a Lender

By:

Name:
Title:

Signature Page to DIP Credit Agreement
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Schedule 1.2

Commitments and Applicable Percentages

Lender Commitment Applicable Percentag:

OCM Big Wave LLC $115,000,00 100%
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Exhibit C

Backstop Term Sheet
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QUIKSILVER, INC,, et al.,
BACKSTOP TERM SHEET

SEPTEMBER 8, 2015

This term sheet (this “Backstop Term Sheet”) summarizes certain material terms and
conditions of certain transactions to take place in connection with the proposed restructuring of
the capital structure and financial obligations of Quiksilver, Inc. and certain of its U.S.
subsidiaries (collectively, the “Debtors”)* pursuant and subject to, among other things, the terms
and conditions described in this Backstop Term Sheet, the Plan Sponsor Term Sheet, the DIP
Term Sheet, and the Plan Sponsor Support Agreement. This Backstop Term Sheet is intended
solely as a basis for further discussion and is not intended to be and does not constitute a
commitment, offer to purchase, or any legally binding obligation. This Backstop Term Sheet
does not include all of the conditions, covenants, closing conditions, representations, warranties,
or other terms that would be contained in a definitive backstop commitment letter or agreement
or the Agreed Plan (as defined below).

This Backstop Term Sheet is a settlement proposal in furtherance of settlement
discussions, and is subject to all existing confidentiality agreements. This Backstop Term
Sheet is not a commitment to lend or to agree to the terms of any restructuring.
Accordingly, this term sheet is protected by rule 408 of the Federal Rules of Evidence and
any other applicable statutes or doctrines protecting the use or disclosure of confidential
settlement discussions. This Backstop Term Sheet is subject to ongoing review and
approval by all parties and is not binding, is subject to material change, and is being
distributed for discussion purposes only. Furthermore, this Backstop Term Sheet is
subject to definitive documentation acceptable to Oaktree (as defined below) in its sole
discretion.

OVERVIEW
Restructuring Prior to the commencement date of the chapter 11 cases (the “Petition
Summary Date”), certain funds managed by affiliates of Oaktree Capital Management,

L.P. (collectively, “Oaktree”) and the Quiksilver Entities shall have
executed the plan sponsor agreement to which this Backstop Term Sheet is
attached (the “PSA”) pursuant to which the Debtors will agree to pursue and
implement a restructuring process consistent with this Term Sheet in order to
consummate a chapter 11 plan of reorganization (the “Agreed Plan™).

The “Debtors” are Quiksilver, Inc. (“Quiksilver Parent”), and each of its domestic direct and indirect
subsidiaries, including QS Wholesale, Inc., QS Optics, Inc., Quiksilver Wetsuits, Inc., Mt. Waimea, Inc.,
Quiksilver Entertainment, Inc., DC Shoes, Inc., DC Direct, Inc., Fidra, Inc., Hawk Designs, Inc., QS Retail, Inc.
For the avoidance of doubt, all direct and indirect foreign subsidiaries of Quiksilver Parent (collectively, the
“Non-Debtor Foreign Subsidiaries™) shall not be debtors in the Chapter 11 Cases. The Debtors and the Non-
Debtor Foreign Subsidiaries shall be referred to herein collectively as the “Quiksilver Entities.”

KE 37625608.8
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The plan sponsor term sheet (the “PSA Term Sheet™)? outlines the terms of
a balance-sheet restructuring of the Quiksilver Entities (each of the Debtors
as reorganized, a “Reorganized Debtor” and, collectively,
the “Reorganized Debtors”).

Backstop Commitments

Oaktree shall backstop the Exit Rights Offering and the Euro Notes Rights
Offering (collectively, the “Backstop Commitments”) in accordance with a
backstop commitment letter to be negotiated between the Quiksilver Entities
and Oaktree (the “Backstop Commitment L etter”) that includes the terms
and conditions set forth herein and such other terms that are acceptable to
Oaktree and to the Quiksilver Entities in their respective sole discretions.

Specifically, in the Backstop Commitment Letter, Oaktree will commit to
provide cash up to the following amounts to fund each of the Backstop
Commitments:

e Exit Rights Offering: up to $122.5 million

e FEuro Notes Rights Offering: up to €50.0 million

Commitment Fees

The following commitment fees (collectively, the “Commitment Fees”) for
the Backstop Commitments shall be earned once the Bankruptcy Court has
entered orders approving each of (a) the Backstop Commitment Letter (the
“Backstop Approval Order”), and such order becomes a Final Order, and
(b) the disclosure statement in respect of the Agreed Plan (the “Disclosure
Statement Order™):

e Exit Rights Offering: $6.125 million, which is 5% of the Exit Rights
Offering Backstop Commitment

e Euro Notes Rights Offering: €2.5 million, which is 5% of the Euro
Notes Rights Offering Backstop Commitment

The Commitment Fees shall be payable in New Common Stock on the
Effective Date consistent with the Agreed Plan; provided, however, that the
Commitment Fees shall be payable in cash in the event the Agreed Plan is
not consummated for any reason within 120 days of the Petition Date.

Conditions to
Backstop Commitment

The Backstop Commitments will be subject to the following conditions
precedent:

o the Backstop Approval Order becomes a Final Order;

e the Disclosure Statement Order, which shall be in form and substance
acceptable to Oaktree, has been entered by the Bankruptcy Court;

2

KE 37625608.8
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the Commitment Fees shall be earned and payable;

a Final Order, which shall be in form and substance acceptable to
Oaktree, confirming the Agreed Plan is entered by the Bankruptcy Court;

no event of defaults under the DIP ABL Facility or DIP Term Facility
have occurred;

the PSA shall be effective;

the Debtors have paid the expense reimbursements outlined in the PSA
on a timely basis;

all documents arising from or related to the Debtors’ Chapter 11 Cases
have been executed, the form of which documents must be reasonably
satisfactory to Oaktree; and

all other conditions as set forth in the Backstop Commitment Letter.

Termination

Oaktree may terminate its obligations or commitments contemplated by the
Backstop Commitment Letter by written notice to the Debtors’ counsel upon
the earliest occurrence of any of the following termination events:

the Debtors do not file a motion seeking approval of the Backstop
Commitment Letter (the “Backstop Approval Motion™) within 30 days
of the Petition Date;

the Bankruptcy Court does not enter the Backstop Approval Order
within 75 days of the Petition Date;

the occurrence of any default or event of default arising under the ABL
Facility or the DIP Term Facility; or

the occurrence of any Plan Sponsor Termination Event under the PSA.

Representations,
Warranties, Conditions,
and Covenants

The Backstop Commitment Letter shall contain customary representations,
warranties, conditions, and covenants for transactions of this type, which are
mutually acceptable to Oaktree and the Quiksilver Entities.

KE 37625608.8
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

_________________________________ X

Inre: Chapter 11

QUIKSILVER, INC., etal., . Case No. 15-11880 ()
Debtors. (Jointly Administered)

_________________________________ X Related Docket No.

ORDER AUTHORIZING AND APPROVING (1) THE DEBTORS> ASSUMPTION OF
THE PLAN SPONSOR AGREEMENT; AND (I1) THE PAYMENT OF THE BREAK-UP
FEE AND RELATED TRANSACTION EXPENSES

Upon the motion (the “Motion™)? of the Debtors for entry of an order (this
“Qrder”), pursuant to Bankruptcy Code sections 105(a), 363 and 365(a), and Bankruptcy Rules
6004 and 6006, authorizing, but not directing the Debtors to (i) assume the PSA between the
Debtors and the Plan Sponsor, and (ii) pay the Break-Up Fee and related Transaction Expenses,
as necessary, in accordance with the terms of the PSA; and upon consideration of the First Day
Declaration; and due and sufficient notice of the Motion having been given under the particular
circumstances; and it appearing that no other or further notice is necessary; and it appearing that
the relief requested in the Motion is in the best interests of the Debtors, their estates, their
creditors, and other parties in interest; and after due deliberation thereon; and good and sufficient

cause appearing therefor; it is hereby

! The Debtors and the last four digits of their respective taxpayer identification numbers are as follows:

Quiksilver, Inc. (9426), QS Wholesale, Inc. (8795), DC Direct, Inc. (8364), DC Shoes, Inc. (0965), Fidra, Inc.
(8945), Hawk Designs, Inc. (1121), Mt. Waimea, Inc. (5846), Q.S. Optics, Inc. (2493), QS Retail, Inc. (0505),
Quiksilver Entertainment, Inc. (9667), and Quiksilver Wetsuits, Inc. (9599). The address of the Debtors’
corporate headquarters is 5600 Argosy Circle, Huntington Beach, California 92649.

Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Motion or
the First Day Declaration.
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FOUND, CONCLUDED AND DETERMINED that:*

A. This Court has jurisdiction to consider this Motion under 28 U.S.C. 88 157
and 1334. This is a core proceeding under 28 U.S.C. § 157(b). Venue of these cases and this
Motion in this District is proper under 28 U.S.C. 8§ 1408 and 1409. The legal predicates for the
relief requested in the Motion are Bankruptcy Code sections 105(a), 363 and 365(a), and such
relief is also warranted under Bankruptcy Rules 6004 and 6006.

B. The Debtors’ assumption of the PSA and the payment of the Break-Up
Fee and Transaction Expenses in connection therewith are within their sound business judgment.

ORDERED, ADJUDGED AND DECREED that:

1. The Motion is GRANTED as set forth herein.

2. The Debtors are authorized to assume the PSA and the PSA shall be
assumed as of the date hereof.

3. The failure to describe specifically or include any particular provision of
the PSA in this Order shall not diminish or impair the effectiveness of such provision, it being
the intent of this Court that the PSA be assumed by the Debtors in its entirety.

4. The Debtors shall pay the Break-Up Fee in accordance with the terms of
the PSA, and the Transaction Expenses and Break-Up Fee shall constitute administrative
expense obligations of the Debtors pursuant to section 503 of the Bankruptcy Code. To the
extent any Transaction Expenses were incurred prepetition and remain unpaid as of the date
hereof, the Debtors shall pay such Transaction Expenses in the ordinary course of business.

Notwithstanding anything to the contrary provided in the PSA or in the DIP Credit Agreement,

The findings and conclusions set forth herein constitute this Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To
the extent any of the following findings of fact constitute conclusions of law, they are adopted as such. To the
extent any of the following conclusions of law constitute findings of fact, they are adopted as such.
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the reimbursement of the Transaction Expenses payable in connection with the PSA or the DIP
Credit Agreement, combined, shall not exceed the amount set forth in the approved budget
accompanying the final order approving the DIP Credit Agreement for the line items under
“Bond Holder Professionals,” which line item may be used to reimburse fees and expenses in
connection with either the PSA or the DIP Credit Agreement, and which budgeted amount shall
not be increased without the consent of the Official Committee of Unsecured Creditors (the
“Committee”). The Plan Sponsor’s professionals shall provide summary fee statements to the
Committee on a monthly basis, but shall not be required to separately allocate its accrued fees
and expenses between work performed in connection with the PSA and work performed in
connection with the DIP Credit Agreement.

5. The PSA shall be solely for the benefit of the parties thereto and no other
person or entity shall be a third party beneficiary hereof. No entity, other than the Plan Sponsor
and the Debtors, shall have any right to seek or enforce specific performance of the PSA.

6. Notwithstanding anything to the contrary herein, nothing in this Order
shall prevent the Debtors from taking or failing to take any action that it is obligated to take (or
not take, as the case may be) in the performance of any fiduciary duty under applicable law.

7. For the avoidance of doubt, this Order shall not constitute Court approval
of the terms of any plan of reorganization of the Debtors.

8. Notice of the Motion as provided therein shall be deemed good and
sufficient and such notice satisfies the requirements of Bankruptcy Rule 6004(a) and the Local
Bankruptcy Rules.

9. Notwithstanding the possible applicability of Bankruptcy Rules 6004(h)

and 6006, this Order shall be immediately effective and enforceable upon its entry.
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10.  The requirements set forth in Local Bankruptcy Rule 9013-1(b) are
satisfied by the contents of the Motion.

11.  The Debtors are authorized and empowered to take all actions necessary to
implement the relief granted in this Order.

12.  This Court shall retain jurisdiction with respect to all matters arising from

or related to the implementation, interpretation, or enforcement of this Order.

Dated: Wilmington, Delaware
, 2015

UNITED STATES BANKRUPTCY JUDGE
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