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GABOR & MAROTTA LLC 

Richard M. Gabor, Esq. 

1878 Victory Blvd. 

Staten Island, NY 10314 

Telephone 718-390-0555  

Facsimile: 718-390-9886 

 
Attorneys for Debtor 3073 Emmons Avenue Corp. 

 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 

-------------------------------------------------------------x 

In re:         Case No.: 17-40284-ess 

         

3073 EMMONS AVENUE CORP.,    Chapter 11  

 

    Debtor.   NOTICE OF MOTION 

-------------------------------------------------------------x 

To the Honorable Elizabeth S. Stong  

United States Bankruptcy Judge  

and other Parties in Interest:   

 

PLEASE TAKE NOTICE THAT:   

 

Upon the application of the Debtor, 3073 Emmons Avenue Corp., a hearing will be held 

before the Honorable Elizabeth S. Stong, United States Bankruptcy Judge of the United States 

Bankruptcy Court, Eastern District of New York, at the Conrad B. Duberstein Courthouse, 

located at 271-C Cadman Plaza East, Brooklyn, New York 11201, on April 20, 2017 at 10:30 

a.m. or as soon thereafter as counsel may be heard for an order: 

(1) finding that the Debtor is not a Small Business as defined in 11 U.S.C. §101(51D);  

(2) the Automatic Stay was in effect on March 2, 2017;  

(3) Stabilis Master Fund III, LLC violated the automatic stay when it auctioned the 

Debtor’s real property located at 3073 Emmons Avenue, Brooklyn, New York on March 

2, 2017;  

(4) restraining Stabilis Master Fund III, LLC and its agents from transferring and 

otherwise conveying the property located at 3073 Emmons Avenue, Brooklyn, New York 

until further order of this Court;  
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(5) awarding Debtor damages sustained as a result of Stabilis Master Fund III, LLC 

violation of the Automatic Stay;  

(6) authorizing the Debtor to convey its right, title, and interest in the real property 

located at 3070 Emmons Avenue, Brooklyn, NY pursuant to 11 U.S.C. §363; and  

(7) such other, further, and different relief this Court deems just and proper. 

 

PLEASE TAKE FURTHER NOTICE, that the terms of the sale are fully set forth in 

detail in the Debtor’s application and as set forth in detail in the sale agreement annexed thereto.  

PLEASE TAKE FURTHER NOTICE, that objections, if any, to the relief sought in the 

Debtor’s application mist be filed with the Clerk of the Court, and served upon Debtor’s counsel, 

the Office of the United States Trustee, all parties who filed notices of appearances, no later than 

one (1) week prior to the return date.  

PLEASE TAKE FURTHER NOTICE., that unless objections are timely interposed, the 

relief sought in the application may be granted.  

  Dated:  Staten Island, New York 

    March 16, 2017 

 

 

        GABOR & MAROTTA LLC 
       

   /S/          .         

    Richard M. Gabor, Esq. (RG8746)   

    Attorneys for Debtor  

 1878 Victory Boulevard 

  Staten Island, NY 10314 

  TEL: (718) 390-0555 

  Email: rgabor@gaborassociates.com 
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GABOR & MAROTTA LLC 

Richard M. Gabor, Esq. 

1878 Victory Blvd. 

Staten Island, NY 10314 

Telephone 718-390-0555  

Facsimile: 718-390-9886 

 
Attorneys for Debtor 3073 Emmons Avenue Corp 

 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 

-------------------------------------------------------------x 

In re:  

        Case No.: 17-40284-ess 

3073 EMMONS AVENUE CORP., 

 

    Debtor.   Chapter 11 

-------------------------------------------------------------x 

DEBTOR’S MOTION FOR A DETERMINATION:  THAT IT IS NOT A SMALL 

BUSINESS PURSUANT TO 11 U.S.C. §101 (51D); THAT STABILIS MASTER FUND III, 

LLC VIOLATED THE AUTOMATIC STAY PURSUANT TO 11 U.S.C. §362, 

AWARDING DEBTOR DAMAGES AND RESTRAINING STABILIS FROM 

CONVEYING OR ENCUMBERING THE PROPERTY WITHOUT FURTHER ORDER 

OF THIS COURT; AUTHORIZING THE DEBTOR TO CONVEY ITS RIGHT, TITLE, 

AND INTEREST IN REAL PROPERTY PURSUANT TO 11 U.S.C. §363. 

 

 

 3073 EMMONS AVENUE CORP., Debtor and Debtor-in-Possession herein (“Debtor” or 

“DIP”), by and through undersigned counsel, hereby submits the within motion for an order:  (1) 

finding that the Debtor is not a Small Business as defined in 11 U.S.C. §101(51D); (2) the 

Automatic Stay was in effect on March 2, 2017; (3) Stabilis Master Fund III, LLC violated the 

automatic stay when it auctioned the Debtor’s real property located at 3073 Emmons Avenue, 

Brooklyn, New York on March 2, 2017; (4) restraining Stabilis Master Fund III, LLC and its 

agents from transferring and otherwise conveying the property located at 3073 Emmons Avenue, 

Brooklyn, New York until further order of this Court; (5) awarding Debtor damages sustained as 

a result of Stabilis Master Fund III, LLC violation of the Automatic Stay; (6) authorizing the 

Debtor to convey its right, title, and interest in the real property located at 3070 Emmons 
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Avenue, Brooklyn, NY pursuant to 11 U.S.C. §363 (7) together with such other, further, and 

different relief this Court deems just and proper. 

In support of its motion, the Debtor respectfully represents and alleges as follows: 

SUMMARY AND BACKGROUND 

 

1. The Debtor filed for Chapter 11 relief on January 25, 2017. 

2. The Debtor manages, maintains and operates an Italian Restaurant doing business 

under the name Maria's in the Sheepshead Bay section of Brooklyn. 

3. Maria's has been family owned and operated since 1932, although it has been 

reformatted over the years as family transformed. 

4. The Debtor also owns the property that the restaurant operates in, located at 3073 

Emmons Avenue, Brooklyn, NY (hereinafter the “Property”). 

5. The property is a small commercial property with the restaurant on the ground floor 

and two (2) residential tenants upstairs. 

6. The Debtor had previously filed a Chapter 11 petition on July 24, 2015.  That case 

was filed as a small business Debtor. The petition was dismissed on October 17, 2016. 

7. The reason for the Debtor’s filings was due to a default in its mortgage payments with 

National Bank of New York City (hereinafter “National”).  

8. The Debtor had been current in its mortgage payments until October 15, 2012, and 

then Super Storm Sandy struck, causing devastating damage.   

9. The Sheepshead Bay section of Brooklyn, being surrounded by water, was devastated 

more so than other areas of New York. The Debtor was closed and unable to operate from 

October 2012 to May 2013 – when it opened for full operations.   
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10. Furthermore, since this was a neighborhood restaurant, the customers were unable to 

patronize the restaurant as they were also out of their homes and economically devastated due to 

the storm damage. 

11. It took many months for the neighborhood to rebuild and to remove all the street 

closures preventing access to the Debtor’s restaurant. 

12. The subject mortgage was held by National, before it was assigned on May 7, 2014 to 

Stabilis Master Funds III, LLC (“Stabilis”).  

13. Stabilis is a hedge fund that purchases troubled debt for a fraction of the outstanding 

liability. That’s what happened with the Debtor’s mortgage in this case.   

14. The Debtor missed its first mortgage payment in October, 2012, when Sandy 

devastated New York and Debtor was unable to operate.   A mere five (5) months later, on 

March 27, 2013, before the Debtor was able to fully recover from the damage from Superstorm 

Sandy, National (Stabilis’ predecessor in interest), declared the Debtor in default of its 

obligations under the mortgage and served a notice of default.   

15. National assigned the mortgage to Stabilis on or about May 7, 2014.  

16. Thereafter in 2014, Stabilis commenced a foreclosure action in the Supreme Court, 

Kings County styled, Stabilis Master Fund III, LLC v. 3073 Emmons Ave. Corp., Index No. 

013428/2014.   

17. Stabilis obtained a default judgment against the Debtor in the foreclosure action, and 

subsequently obtained an order of reference and judgment of foreclosure and sale in 2016.  

18. On January 25, 2017, the Debtor filed its second bankruptcy petition with the Court.  

19. On March 1, 2017, the Debtor amended its bankruptcy petition correcting an 

erroneous “small business debtor” designation.  
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20. On March 2, 2017, the Debtor’s Property was auctioned by Stabilis at a judicial 

auction held in the Supreme Court, Kings County and a bid was accepted.  

21. Despite Stabilis and its legal counsel being notified of the Debtor’s second 

bankruptcy filing and the applicability of the automatic stay, it proceeded with the auction of the 

Property.  

22. Stabilis did not file for relief from the automatic stay pursuant to 11 U.S.C. §362(d), 

nor did it seek judicial intervention objecting to the Debtor’s status, thereby necessitating the 

instant motion.  

DEBTOR’S SMALL BUSINESS STATUS 

23. When preparing the instant petition for filing, this office used the first petition as a 

model, utilizing basic information from it for inclusion in the second filing.   

24. Erroneously, the box for “small business debtor” was checked in the second petition.  

This was a clerical error which was immediately corrected upon discovery.  

25. As evidenced by the schedules submitted with the second petition, the Debtor does 

not qualify as a small business.  

26. The Debtor’s liabilities exceed that required to be a small business, hence there was 

never an intention to file the second petition as a small business.    

27. Debtor amended its petition on March 1, 2017, removing the small business 

designation.   

28. Notwithstanding the fact that the automatic stay was in effect, and that Stabilis was 

notified both verbally and in writing from your affirmant not to move forward with the auction of 

the Property, Stabilis – over Debtor’s objections, proceeded to auction the Property on March 2, 

2017 at 2:30 p.m. and accepted a bid for the purchase of the property.  Annexed hereto as Exhibit 
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“A” is the Supreme Court Case Appearance report confirming the auction was held on March 2, 

2017.   

29. Notably prior to the auction, your affirmant and counsel to Stabilis exchanged 

numerous letters on the issue of the Debtor’s status and the applicability of the automatic stay.  

Notwithstanding the Debtor’s good faith amendment to the second petition before the auction 

was held, Stabilis alleged that the Debtor’s amendment “is of no effect and there remains no stay 

in this Chapter 11 case.”  Annexed hereto as Exhibit “B” are true copies of correspondence dated 

March 1, 2017 and March 2, 2017 between counsel for the parties.   

30. Stabilis alleges that the automatic stay was not in effect under 11 U.S. C. §362, 

arguing that the Debtor was a small business case and not entitled to same.  

31. The issues before this Court are (i) the Debtor’s status as a small business debtor, and 

(ii) whether the automatic stay was in effect on March 2, 2017, thereby precluding Stabilis from 

auctioning Debtor’s Property.  

32. As of March 2, 2017, the 341 meeting of creditors, the initial debtor interview, nor 

the initial case conference had been held on Debtor’s second petition.  Remarkably, despite these 

facts, Stabilis never filed a motion for relief from the automatic stay or objected to the Debtor’s 

status, nor sought Court intervention before auctioning the Debtor’s Property.  Stabilis merely 

asserted that it had the authority to do so and alleged that the Debtor was acting in bad faith and 

proceeded with the auction in total disregard of the Debtor’s rights and applicable law.  

APPLICABLE LAW & ARGUMENT  

33. Under 11 U.S.C. §101(51D), a small business debtor is defined as “… a person 

engaged in a commercial or business activities … that has aggregate noncontingent liquidated 

secured and unsecured debts as of the date of the petition… in an amount not more than 
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$2,566,050.00... for a case in which the United States Trustee has not appointed a committee of 

unsecured creditors or where the court has determined that the committee is not sufficiently 

active…”  See 11 U.S.C. §101(51D) (as amended). 

34. The Bankruptcy Abuse and Prevention and Consumer Protection Act of 2005 

(“BAPCPA”), amended former Bankruptcy Code §101 (51C) by eliminating a Chapter 11 debtor 

discretion to elect to be treated as a small business.  See generally, In re Roots Rents Inc., 420 

B.R. 28 (Bankr. D. Idaho 2009).  The reference to such election was deleted from Chapter 11 and 

therefore the debtor no longer had the discretion to proceed or not proceed as a small business 

debtor.   

35. Accordingly, under Fed. R. Bank. Pro. 1020(a) a Chapter 11 debtor “shall state in the 

petition whether the debtor is a small business debtor”.  If the debtor satisfies this requirement 

then it will be treated as such pursuant to the BAPCPA as amended.  See also, In Re Roots Rents 

Inc., supra.  

36. Fed. R. Bank. Pro. 1020 (b) provides that, the United States Trustee or other party in 

interest may file an objection to the debtor’s statement under subdivision (a) no later than 30 

days after the conclusion of the meeting of creditors held under 11 U.S.C. §341.   Fed. R. Bank. 

Pro 1020(d) states in part, that, “Any objection or request for a determination under this rule 

shall be governed by Rule 9014 and served on: the debtor; the debtor's attorney; the United 

States trustee; the trustee; any committee appointed under §1102 or its authorized agent, or, if no 

committee of unsecured creditors has been appointed under §1102, the creditors included on the 

list filed under Rule 1007(d); and any other entity as the court directs.”  See, Fed. R. Bank. Pro 

1020(d). 
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The Debtor Requests a Determination  

that it is Not a Small Business  

37. There are few cases on point that fit the Debtor’s circumstances concerning the 

erroneous designation of a debtor as a small business in a voluntary Chapter 11 petition, as is the 

case in the instant proceeding.  

38. In the reported cases which pertain to the small business designation, the issue of 

whether the debtor was a small business arose because the debtor in those cases, failed to meet 

the time constraints of a small business debtor under 11 U.S.C. §1121(e). If those cases were 

indeed small business cases, the petitions had to be dismissed or converted to a chapter 7 due to 

the debtor’s noncompliance with 11 U.S.C §1121(e). 

39. Prior to the passage of BAPCPA, a debtor could elect to proceed as a small business 

debtor.   See, In re Roots Rents Inc., 420 B.R. 28, 34-35 (Bankr. D. Idaho 2009). Since that time, 

however, the small business debtor status is not voluntary, but mandatory if the debtor fits within 

the enumerated qualifications. Those qualifications include (1) not having more than $2,566,050 

in aggregate noncontingent liquidated secured and unsecured debt or (2) being engaged in 

commercial or business activities that are not primarily the owning or operating of real property. 

See, 11 U.S.C. §101(51D).  

40. Either a debtor qualifies as a small business or it does not. It is not a status that can be 

chosen, but rather a status imposed upon the debtor based upon the requirements of 11 U.S.C. 

§101(51D).  To indicate its qualification as a small business debtor, a debtor must state such "in 

the petition." See, In re Childs, Bank. No. 09-33970. (Bankr. D. Utah 12/9/2010). 

41. A party in interest or the U.S. Trustee may object to the debtor's designation within 

30 days of the later of the 341 meeting or the latest amendment of the small business 

statement. [emphasis added]. See, Fed. R. Bank. Pro. 1020 (b).   The deadline for objection is, 
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however, subject to enlargement, even after the original time limit has passed, upon a finding by 

a court of excusable neglect.  See, Fed. R. Bankr. Pro. 9006(b)(1).  

42. An erroneous election to be a small business debtor is not binding upon the Court.  If 

the Debtor does not qualify as a small business debtor, then “debtors” designation in their 

petitions and election [is] incorrect and should be extinguished.  See, In re Childs, supra.   

43. This is consistent with the rules governing the amendments of pleadings.  See, Fed. R. 

Bankr. Pro. 7015.  Courts are given guidance as to allowing amendments to pleadings ‘freely… 

when justice so requires’ and to ‘freely permit an amendment when doing so will aid in 

presenting the merits, and the objecting party fails to satisfy the court that the evidence would 

prejudice that party's action or defense on the merits.”. See, In re Childs, supra; see also, 

F.R.C.P. 15(a). 

44. Debtors may amend their petitions and other filings as a matter of course at any time 

prior to the closing of the case. This includes amending the designation as a small business 

debtor. Courts have unanimously agreed that the designation by the debtor is not the determining 

factor; either the debtor qualifies as a small business, or it does not. 

45. The secondary issue in the reported cases was the retroactivity of the removal of the 

small business designation from the Debtor’s petition.   

46. In the case In re Childs, the Debtor originally elected small business status, and 

proceeded with its case as such.  Thereafter, the applicable small business case time limitations 

passed without proper action by the debtor.  The debtor in Childs could not survive in Chapter 

11, so it moved to have its status changed from small business, thereby eliminating the 1121(e) 

deadlines and allowing it to continue. 
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47. After determining that the Childs’ debtor was not a small business, the Court allowed 

the change and determined the change was retroactive.  In Childs, the Court concluded that the 

debtor’s designation in their petition and election was incorrect and should be extinguished. The 

court held that its determination was consistent with the rules governing amendments to 

pleadings and that there was little or no prejudice to any creditors.   

48. The Court also went on to say that “the Court does not find it prudent to require a 

debtor to be bound by rules that by definition are not applicable to that debtor.”  See, In re 

Childs, supra.  Therefore, if by definition a debtor is not a small business, then the small business 

rules cannot apply, as is the case in the instant bankruptcy action.  

49. Accordingly, pursuant to the holding in Childs, the Debtor in the instant action should 

not be bound by the rules of 11 U.S.C. §101(51D) pertaining to a “small business debtor” 

inasmuch as the Debtor properly amended its petition and corrected its erroneous designation as 

a small business and such amendment did not prejudice any creditor nor was done in bad faith.  

Consistent with the holding in Childs, the change to the petition should be deemed retroactive to 

the initial filing date of the petition, to wit, January 25, 2017.  

50. Similarly, the debtor in the case In re Coleman Enterprises Inc., filed its petition as a 

small business debtor.  It was subsequently determined that the election was incorrect as the 

debtor’s liabilities exceeded the amount allowable. It was determined that the Coleman debtor 

could not file a confirmable plan because it missed the small business deadlines, therefore the 

debtor moved to change its status so it was no longer considered a small business debtor. See, In 

re Coleman Enterprises Inc., 275 B.R. 533 (B.A.P. 8th Cir. 2002). 

51. The Court in Coleman, and confirmed by the Eight Circuit BAP, determined 

“Debtors, by definition, were not small business at the time they filed their Chapter 11 petitions. 
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They, therefore, did not satisfy the condition precedent to making a small business election, 

making the election void ab initio.”  The Court “nullified” the small business election in that 

action and permitted the case to proceed as a standard Chapter 11.  The Childs Court also cited 

the Coleman case for this proposition.  

52. In another case, In re Barnes, the court determined that 11 U.S.C. § 105(a) permitted 

the Court, sua sponte, to grant a withdrawal of the small business debtor election as none of the 

creditors in that case would be prejudiced by a withdrawal, and the debtor did not appear to be 

abusing the system by requesting the withdrawal.”  See, In re Barnes, 310 B.R. 209 (Bankr. D. 

Colo. 2004). 

53. In Barnes, the debtor sought to change its status away from that of a small business 

debtor as it was facing a Chapter 7 conversion, due to its failure to meet the small business 

deadlines.  The Court invoked its powers under 11 U.S.C. § 105(a) and changed the debtor’s 

status retroactively [removing the small business designation] and allowed the debtor to proceed 

as a regular Chapter 11 case. 

54. The Barnes Court stated 11 USC § 105 is an omnibus statute which provided the 

basis for a broad exercise of power by the courts in the administration of a bankruptcy case. The 

provision provides the court with expansive equitable powers to ‘issue any order, process or 

judgment that is necessary or appropriate to carry out the provisions of this title.”  See, In re 

Barnes, 310 B.R. 209 (Bankr. D. Colo. 2004).  Since the debtor in the Barnes case did not wait 

nearly a a year before filing a plan of reorganization and seeking an exit from the small business 

election, the court did not find any evidence that any prejudice to the creditors would occur if the 

debtor is allowed to continue and operate in Chapter 11. Id.  
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55. In Re Dal-Jones Investments, LLC, nine (9) months after the petition was filed, the 

debtor moved to rescind its small business designation, claiming it determined it did not qualify 

as such. The Court allowed the change retroactive to the petition date acknowledging that “it is 

evident that the debtor made the small business election in error and sought to correct it through 

… amendment.”  See, In Re Dal-Jones Investments, LLC,        11-05971-8 E.D. U.S.B.C., E.D. 

North Carolina, Wilmington Division 7/9/2012.   

56. The Honorable Alan S. Trust also had occasion to rule on the issue of when the 

change in designation takes effect. In re Display Group, the debtor did not designate itself as a 

small business. The Trustee objected to debtor’s failure to designate itself as a small business. 

Judge Trust ruled that the change in designation was effective retroactively to the initial filing of 

debtor’s petition. 

57. In that same case, Judge Trust compared Rule 1020(a) with 1020(c).  Rule 1020(c) 

involves a small business that also has a committee of unsecured creditors appointed. Judge 

Trust pointed out that under 1020(c), the debtor proceeds as a small business “from the time 

when” the Court makes its determination.  However, Rule 1020(a) does not contain the words 

“from the time when” and therefore the change in status proceeds from the initial filing of the 

petition. The Court concluded that the deadlines applicable in a small business case take effect as 

of the petition date, and therefore the changes in the debtor’s status are retroactive.  See, In re 

Display Group, Inc., 10-75502-ast, U.S.B.C., EDNY, 11/16/2012.        

58. Judge Trust goes on to say that Rule 1020(a) provides that the “status of the case as a  

small business case shall be in accordance with the debtor’s statement under this subdivision, 

unless and until the court enters an order finding that the debtor’s statement is incorrect.” Id.   In 

the instant case, the Debtor’s statement was that it was not a small business.  
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59. In every reported case cited hereinabove, the debtor intended to file initially as a 

small business, which is the contrary here.  

60. In the instant case, the Debtor never intended to file as a small business, as the 

Debtor’s liabilities would not permit it to qualify as such. The petition was submitted with a 

clerical error [which designated the Debtor as a small business case] which is inconsistent with 

the Debtor’s statement submitted in support thereof evidencing debts in excess of $2,566,050.00.  

61. The checking of the box on the second petition [designating it as a small business] 

was merely a clerical error and should not deprive the Debtor of the protections afforded to it 

under a regular Chapter 11 bankruptcy.  

62. The Court should also take note that the Debtor’s filing is in the early stages, and any 

amendment thereto was completed prior to any official action taking place or any court 

appearance.   

63. In other cases, the small business deadlines set forth in 11 U.S.C. §1121(e) had 

passed and therefore those debtors could not survive in chapter 11 as a small debtor, thereby 

requiring a change in their status in order to continue.  See for example, In re Castle Horizon 

Real Estate, LLC, 2010 Bankr. LEXIS 2900 (Bankr. E.D.N.C. 9/10/2010); In re WIN Trucking 

Inc., 236 B.R.774 (Bankr. D. Utah 1999); In re Western Steel Metals, Inc., 200 B.R. 873 (Bankr. 

S.D. 1996).  These cases denied the change retroactively as the Court determined that the debtors 

in those cases had proceeded too far and enjoyed the benefits of being a small business for too 

long to allow the change at that stage of the case. However, even those courts recognize that a 

debtor can change its designation after the initial filings and that the proper designation can be 

retroactive to the initial filing.   
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64. As of this date, there is no reported case where the debtor removed its designation a  

small business at the initial stage of the case, as exists here.  

65. Until a court determines otherwise, it is the Debtor’s statement that governs the 

applicability of the small business proceedings. According, to Judge Trust in the In re Display 

Group case, a determination under Rule 1020(a) is retroactive to the filing of the petition.   

66. Pursuant to Rule 1020(a), “In a voluntary chapter 11 case, the debtor shall state in the 

petition whether the debtor is a small business debtor. … the status of the case as a small 

business case shall be in accordance with the debtor's statement under this subdivision, unless 

and until the court enters an order finding that the debtor's statement is incorrect.”   See, Rule 

1020(a).  

67. Since amendments are freely granted by the court, the Debtor’s amendment to the   

initial petition and/or statement is proper and should be freely granted.  Upon the filing of the 

amendment, the status of the instant case shall be in accordance with [that] statement that the 

Debtor is NOT a small business and should proceed as a regular Chapter 11 case.   Rule 1020 

clearly allows an amendment to the small business statement.  

68. Accordingly, based upon the foregoing, the Debtor requests that the Court make a 

determination that the Debtor is not a small business debtor and that same be retroactively 

applied to the initial filing on January 25, 2017.  

Stabilis Master Fund III, LLC  

Violated the Automatic Stay  

69. Notwithstanding the Debtor’s amended petition [removing the designation as a small 

business], Stabilis took steps to proceed with the foreclosure sale and permitted the Debtor’s 

Property to be auctioned off on March 2, 2017.  
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70. By proceeding with the auction, Stabilis violated the automatic stay, despite having 

clear knowledge of the Debtor’s pending petition, and over the Debtor’s objections.   

71. Even if it is determined that Stabilis did not violate the automatic stay because of the 

Debtor’s initial filing designating it as a small business case, any current decision by this Court 

that the Debtor is not a small business would be retroactive to the initial request for relief, and as 

such, the automatic stay is and always was in effect since the filing of the initial petition on 

January 25, 2017.  

72. Based upon the foregoing, the Debtor requests that the Court determine that Stabilis 

violated the automatic stay and award Debtor damages as a result of same.  Debtor also seeks an 

order restraining Stabilis and its agents from conveying or otherwise encumbering the Property 

until further order of this Court.   

Debtor’s Request For An Order Authorizing  

The Debtor To Convey Its Right, Title, and  

Interest in Real Property  

73. The Debtor also submits the within application for approval of the sale of the 

Debtor’s right, title, and interest in the property located at 3073 Emmons Avenue, Brooklyn, 

New York to a bona fide purchaser for value. 

74. Section 363 of the Bankruptcy Code governs the use, lease or sale of property of the 

estate.  11 U.S.C. §363.  Under §363(b), a debtor in possession, such as the Debtor here, may sell 

property of the estate outside of the ordinary course of business.  11 U.S.C. §363 and §1107.  In 

addition, §363(f) allows a debtor in possession to sell such property free and clear of any interest 

in such property of an entity other than the estate, only if— 

1. applicable nonbankruptcy law permits sale of such property free and clear of  

      such interest.  

2. such entity consents 

3. such interest is a lien and the price at which such property is to be sold is greater  
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      than the aggregate value of all liens on such property;  

4. such interest is in bona fide dispute; or  

5. such entity could be compelled, in a legal or equitable proceeding, to accept a  

      money satisfaction of such interest.  11 U.S.C. §363(f).   

 

75. The language of this section is disjunctive; thus only one of the conditions set forth in 

§363(f) need be satisfied in order to sell the property free and clear of claims and interests.  

Collier on Bankruptcy Par. 363.06 (16th ed.).   

76. The standard for determining whether a sale outside the ordinary course of business 

should be approved is whether there is a good business reason to grant the application and that 

the sale is in the best interests of the estate. See, In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 

1983); see also In re Ionosphere Clubs, 100 B.R. 670, 674-675 (Bankr. S.D.N.Y. 1989).   In 

making its determination, the Court must "consider all salient factors pertaining to the 

proceeding and, accordingly, act to further the diverse interests of the debtor, creditors and 

equity holders." See Lionel, supra. 

77. Under the Lionel standard, there must be some articulated business justification for 

the sale.  Relevant factors in the context of a sale of substantially all of the Debtor's property 

pursuant to 11 U.S.C. 363(b) include: (i) the amount of time that has elapsed since the filing; (ii) 

the proceeds to be obtained in relationship to any valuations of the property to be sold; and (iii) 

whether the assets are decreasing in value. See, In re Betty Owens Schools, Inc., 1997 U.S. Dist. 

LEXIS 5877 (S.D.N,Y. 1997).  See also, In re Medical Software Solutions, 286 B.R. 431 (Bankr. 

D. Utah 2002); In re Ionosphere Clubs, Inc., 100 B.R. 674, 677 (Bankr. S.D.N.Y. 1989). 

78. If the Court finds business justification for the sale, it must then consider whether: 

(A) notice has been given to all creditors and interested parties; (B) the purchaser is proceeding 

Case 1-17-40284-ess    Doc 27-1    Filed 03/16/17    Entered 03/16/17 16:34:08



 

 

16 

in good faith; and (C) the sale contemplates a fair and reasonable Price.  See, Betty Owens 

Schools, Inc., supra at 4. 

79. Notwithstanding the fact that the auction of the Debtor’s Property took place on 

March 2, 2017, and the pending Referee’s sale, the Debtor has located a purchaser and seeks 

approval of this Court to convey the Property to the Purchaser for the sum of $1,300,000.  

80. After several years of marketing the Property, the Debtor finally located a purchaser, 

named Ibrahim Barakat (“Purchaser”) who submitted the highest offer during all the time that the 

property was being marketed.   

81. There is no prior relationship between the Purchaser and the Debtor, and they did not 

know each other prior to this transaction. The agreement is a result of arm’s length negotiations.  

82. The terms of the offer and subsequent contract are as follows:    

a. Sale Price:   $1,300,000  

b. Down Payment:  $65,000  

c. Balance at Closing:  $1,235,000 

83. The sale is not contingent upon the Purchaser receiving a mortgage, and the closing is 

scheduled for on or about May 29, 2017.   

84. There is no broker involved in the sale, thereby reducing closing costs.   

85. Moreover, the Sale Price should be acceptable to the secured creditor, Stabilis.   

86. As discussed at length above, Stabilis violated the automatic stay on March 2, 2017 

(by permitting the Property to be auctioned) causing the Debtor to incur damages, despite having 

received written and verbal notice of Debtor’s amended petition and the protection of the  

automatic stay.  
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87. Incredulously, Stabilis never filed a motion to lift the stay and request permission to 

sell the Property, nor sought any intervention from this Court before it proceeded to auction the 

Property.  

88. Stabilis had a court appointed referee conduct the auction at the Kings County 

Supreme Court, after transmittal of numerous letters to said Referee of the second filing and the 

application of the automatic stay.  

89. The Debtor came to learn that the high bidder at the auction submitted a bid in the 

sum of $1,367,000 which was accepted by Stabilis.   

90. The Purchaser has agreed to pay $1,300,000. 

91. The Debtor believes that $1,300,000 is the current fair market value of the property 

and a fair price sale price.  

92. Jeffrey Brown, the Debtor’s principal, has been trying to sell this property for over 

two years, both with and without brokers. The Purchaser’s offer is the highest offer he has ever 

received. 

93. While this price is $67,000 less than the auction bidding, it is close enough to the 

auction price to be deemed a reasonable sale price by this Court.  

94. The fact that the Debtor incurred damages as a result of Stabilis’ violation of the 

automatic stay, justifies voiding that sale, and authorizing the Debtor to convey its interests in 

the Property to the Purchaser for the benefit of the bankruptcy estate. This would also be a 

reasonable sanction imposed upon Stabilis for violating the automatic stay.  

95. The Property is currently encumbered by a first mortgage in favor of Stabilis in the 

approximate sum of $2,200,000, including accrued interest, escrow, legal fees and late fees. 
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96. The terms as set forth hereinabove are the most significant terms and conditions of 

the sale agreement between the Debtor and Purchaser. A true copy of the sale agreement is 

annexed hereto as Exhibit “C”.  

97. Based upon the Debtor's presentation of an agreement of sale with a bona fide 

purchaser, for market value, the Debtor is hopeful that Stabilis will not object to these proposed 

terms and approve the sale to the Purchaser for $1,300,000.   

98. The proceeds of sale will be used, first to pay any closing costs, and second, to pay 

Stabilis the remaining proceeds in satisfaction of its claim.  

99. Both Debtor and Purchaser have acted in good faith in accordance with 11 U.S.C. 

§363(m).  

100. Accordingly, the Debtor requests that the Court make a factual determination that 

the Purchaser’s acquisition of the Property under the sale agreement are in good faith as defined 

in 11 U.S.C §363(m) and are not subject to avoidance under 11 U.S.C. §363(n) and issue an 

order authrozing the Debtor to convey its right, title, and interest in 3073 Emmons Avenue, 

Brooklyn, New York. 

CONCLUSION 

For the foregoing reasons, the Debtor requests that the instant motion be granted in its entirety, 

together with such other, further, and different relief this Court deems just and proper.  

Dated: New York, New York 

March 16, 2017     GABOR & MAROTTA LLC 

       

   /S/          .         

    Richard M. Gabor, Esq. (RG8746)   

    Attorneys for Debtor  

 1878 Victory Boulevard 

  Staten Island, NY 10314 

  TEL: (718) 390-0555 

  Email: rgabor@gaborassociates.com 
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