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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
AMERICAN APPAREL, INC., et al.,1
Debtors.

:
:
:
:
:
:
:

Chapter 11
Case No. 15-12055
(Joint Administration Requested)

DECLARATION OF MARK WEINSTEN
IN SUPPORT OF FIRST DAY PLEADINGS
I, Mark Weinsten, declare and state as follows:
1.

I am the Chief Restructuring Officer (“CRO”) for American Apparel, Inc.

(“AAI”) and each of its domestic wholly-owned subsidiaries (collectively, the “Debtors”) that
have filed voluntary petitions (the “Chapter 11 Petitions”) under chapter 11 of title 11 of the
United States Code (the “Bankruptcy Code”) commencing these chapter 11 cases (the “Cases”).
The Debtors and their non-debtor foreign affiliates (the “Non-Debtor Affiliates”) are referred to
herein collectively as “American Apparel” or the “Company.”
2.

To minimize the adverse effects of filing the Chapter 11 Petitions while at the

same time maximizing value for the benefit of stakeholders, the Debtors have filed a number of
pleadings requesting various kinds of “first day” relief (collectively, the “First Day Pleadings”).2
I submit this Declaration in support of the Chapter 11 Petitions and the First Day Pleadings. I
1

The Debtors are the following six entities (the last four digits of their respective taxpayer identification
numbers follow in parentheses): American Apparel, Inc. (0601); American Apparel (USA), LLC (8940); American
Apparel Retail, Inc. (7829); American Apparel Dyeing & Finishing, Inc. (0324); KCL Knitting, LLC (9518); and
Fresh Air Freight, Inc. (3870). The address of each of the Debtors, other than American Apparel Dyeing &
Finishing, Inc. and KCL Knitting, LLC, is 747 Warehouse Street, Los Angeles, California, 90021. The address of
American Dyeing & Finishing, Inc. is 12537 Cerise Avenue, Hawthorne, California, 90250. The address of KCL
Knitting, LLC is 1020 E. 59th Street, Los Angeles, California, 90001.
2

Unless otherwise defined herein, capitalized terms in this Declaration shall have the meanings ascribed to
them in the relevant First Day Pleading.
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am familiar with the contents of each First Day Pleading (including the exhibits and other
attachments to such motions) and, to the best of my knowledge, after reasonable inquiry, believe
the relief sought in each First Day Pleading:(a)is necessary to enable the Debtors to operate in
chapter 11 with minimal disruption;(b)is critical to the Debtors' efforts to preserve value and
maximize recoveries; and (c) best serves the Debtors' estates and creditors' interests. Further, it
is my belief that the relief sought in the First Day Pleadings is narrowly tailored and necessary to
achieve the goals ofthese chapter 11 cases.
3.

Except as otherwise indicated, all statements set forth in this Declaration are

based upon:(a) my personal knowledge;(b)information supplied to me by other members of the
Debtors' management or the Debtors' professionals that I believe in good faith to be reliable;
(c) my review of relevant documents; or(d) my opinion based upon my experience and
knowledge of the Debtors' operations and financial condition. If called upon to testify, I could
and would testify competently to the facts set forth in this Declaration. The Debtors have
authorized me to submit this Declaration.
4.

I began serving as CRO of the Debtors upon the filing of the Chapter 11 Petitions,

and immediately prior to that, served as the Chief Strategy Officer("CSO")to AAI beginning on
September 9, 2015. Additionally, I functioned similarly to a chief restructuring officer with
respect to certain of the Debtors from Apri12011 to Apri12012. In these capacities, I have
become familiar with the Debtors' businesses, operations and financial affairs. As pant of my
duties as CRO in these Cases, I will be overseeing and advising the Debtors on their day-to-day
operations, bankruptcy compliance, budgets, cash flows, financial analysis and overall
restructuring and reorganization efforts.
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In addition to being the CRO of the Debtors, I am a senior managing director of
FTI Consulting, Inc., an international financial advisory firm ("FTI"), and my business address is
FTI's Boston office located at 200 State Street, Boston, MA 02109. Over the past 20 years, I
have served as Interim Executive Chairman, CEO,CRO and/or CSO for numerous companies,
including Manischewitz, LodgeNet, Inspiration Bio Pharmaceuticals and Andrew Marc. I have
also been involved in many retail bankruptcy cases, including Ultimate Electronics, DB Mart,
KB Toys, Tower Records, Filene's Basement, Whitehall Jewelers and Sportsman Warehouse.
6.

This Declaration is divided into five parts. Part I sets forth an executive

summary. Part II provides an overview of the Debtors' businesses, their corporate structure and
their prepetition indebtedness. Part III discusses the Debtors' recent financial performance, their
proposed turnaround plan and the circumstances surrounding the commencement ofthese
chapter 11 cases. Part IV provides specific information regarding the Restructuring Support
Agreement, dated as of October 4, 2015, among the Debtors and certain of the Prepetition
Secured Lenders and holders of the Senior Notes(each term as defined below)(the
"Restructurin~Support Agreement," a copy of which is attached as Exhibit A), and describes the
pathway by which the Debtors intend to exit chapter 11 with a substantially de-levered balance
sheet, which will enable them to execute on a comprehensive turnaround plan. Finally, Part V
sets forth relevant facts in support of the First Day Pleadings.
I.
7.

EXECUTIVE SUMMARY

American Apparel is the largest apparel manufacturer in North America. A

vertically-integrated retailer and wholesaler, it employs about 4,600 sewing and manufacturing
workers in five facilities in and around downtown Los Angeles, California(and 8,500 employees
worldwide). The American Apparel brand is about social commentary—a call to action in
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support of important issues like Made in the USA,immigrants' rights, sweatshop-free
manufacturing and LGBTQ rights.
8.

Despite its prominence, American Apparel has struggled in recent years.

Between 2009 and 2014, under the direction offormer management, the Company lost more than
$300 million dollars.
9.

In December 2014, following the termination ofthe Company's former chief

executive officer, Dov Charney, the board of directors (the "Board")installed an entirely new
management team of proven industry veterans.3 Management has developed a turnaround plan,
but the Company—saddled with nearly $300 million of secured debt at an annual cost of nearly
$40 million—is constrained from effectuating that plan by a need for liquidity. Over the past
nine months, as discussed more fully herein, the Company, without success, aggressively
explored many alternatives to raise additional equity or loosen existing liquidity. This forced the
Company to consider more significant restructuring options, including filing chapter 11 cases.
10.

The Company ultimately decided to approach the Prepetition Secured Lenders

and holders of over 95% of the Senior Notes (collectively, the "Committee of Lead Lenders"
and, together with the other Prepetition Secured Lenders and holders of Senior Notes party to the
Restructuring Support Agreement, the "Supportin P~ artier") with the hope of negotiating a
consensual restructuring. These negotiations were hard-fought and contentious at times, but after
many weeks, successfully culminated with the parties' execution ofthe Restructuring Support
Agreement, based on the plan of reorganization the Debtors now propose in these cases (the
"Plan"). The Plan, which has been filed contemporaneous with this declaration, would:

3 By xhis time, the Board was comprised primarily of newly appointed directors.
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• convert over $200 million of Senior Notes into equity interests of the
reorganized American Apparel;
• provide the reorganized American Apparel with up to $40 million in
committed exit capital from the Supporting Parties in the form of a minimum
$10 million of equity capital pursuant to an equity commitment agreement and
up to an additional $30 million under a exit credit facility; and
• provide distributions to general unsecured creditors in the form of units in a
litigation trust and, if the Plan is accepted by such class of creditors, a $1
million cash payment.
11.

If confirmed, the Plan will result in a revitalized American Apparel with a

significantly deleveraged balance sheet. It will infuse the Company with much needed operating
capital, and free it from a significant litigation overhang resulting from its former chief executive
officer's misconduct and lawsuits he has brought against the Company. The Plan will provide
management with the liquidity necessary to implement and execute a turnaround plan. And in
doing these things, the Plan will save thousands of American manufacturing jobs and will
preserve a true American apparel manufacturer.
II.
A.

OVERVIEW OF THE DEBTORS'BUSINESSES

Historical Overview
12.

American Apparel is an iconic, household brand, known around the world for its

commitment to making its goods in the United States in a "Sweatshop Free" environment and its
dedication to social causes, such as equal rights for immigrants and the LGBTQ community,
high quality clothing and cutting edge designs. Founded in 1989 in Los Angeles, California,
American Apparel initially focused its operations on the manufacture and wholesale distribution
of blank and screen-printed t-shirts. The Company later expanded its operations to include retail
and online stores, and broadened its manufacturing and marketing operations to include an array
of clothing and apparel basics. American Apparel now operates a vertically integrated
manufacturing, distribution and retail business focused on branded fashion apparel, employing
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about 8,500 employees across six manufacturing facilities and approximately 230 retail stores
worldwide. American Apparel is the largest apparel manufacturer in North America, and in
2014, American Apparel generated more than $600 million in net sales.
13.

The Debtors' parent, AAI, became a publicly traded company in December 2007,

and, as of the Petition Date, traded on the New York Stock Exchange's MKT market under the
stock symbol "APP."
B.

The Debtors' Business Operations
1.
14.

Business Segments

American Apparel operates in three symbiotic segments: manufacturing, retail

and wholesale. Each segment is discussed below.
15.

Manufacturing. The Company's manufacturing business is operated exclusively

in the United States. To that end, the Debtors operate five manufacturing facilities and one
distribution facility in and around the downtown Los Angeles area, employing more than 4,600
individuals. The table below reflects basic information regarding the Debtors' manufacturing
and distribution facilities:
_
_
...............
::.
747 Warehouse Street
Los Angeles, CA 90021
1020 East 59t Street
Los Angeles, CA 90001
12537 Cerise Avenue
Hawthorne, CA 90250
2654 Sequoia Drive
South Gate, CA 90280
12641 Industry Street
Garden Grove, CA 92841
16322-16400 Trojan Way
La Mirada. CA 90638

__
II

~P
e~

;:;:: ~
800,000

2,700

111,000

48

Corporate headquarters,
sewing, cutting, knitting and
distribution
Knitting

95,000

84

Dyeing

73,000

755

Cutting and sewing

102,000

528

220,000

547

Knitting, dyeing, cutting and
sewing
Distribution
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The Company's manufacturing segment produces substantially all ofthe apparel

sold in the retail and wholesale businesses discussed below, deriving 59% of its revenue from
product sold in its retail stores, 29% of its revenue from product sold wholesale, and 12% of its
revenue from product sold online. The manufacturing process is vertically integrated, such that
the Company makes almost everything—short of thread, yarn, buttons, zippers, and other raw
materials and ancillary inputs—that goes into a finished product. This vertically integrated
model provides the Company with the capability to respond quickly to changes in market
demand. It also allows the Company to exercise maximum control and certainty regarding the
quality and methods used for garment inputs.
17.

The manufacturing business utilizes astate-of-the-art distribution center in La

Mirada, California. The distribution center, which the Company designed and built out in 2012,
has the capacity to handle shipments of up to 65 million units of apparel per year. The La
Mirada facility is the primary source for distributing the Debtors' goods to their retail stores and
online and wholesale customers. In 2014, the Debtors' manufacturing segment produced and
shipped more than 50 million units of apparel.
18.

Retail. The Company owns and operates approximately 230 retail and outlet

stores in 30 states and 18 countries. In addition, the Company operates an online store, located at
www.americanapparel.net, that ships directly to over 29 countries. The retail business employs
approximately 4,000 people: 2,200 people in the United States and approximately 1,800 people
abroad.
19.

In 2014,the Company's retail business generated net sales totaling approximately

$420 million, including approximately $190 million in net sales generated in the United States.
The Company's retail business competes in the highly competitive "fast fashion industry." Some
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of the primary competitors for the Company's retail business are The Gap, Urban Outfitters,
H&M,Uniqlo, Forever 21 and Brandy Melville.
20.

Wholesale. The Company's wholesale business, which employs 47 individuals,

markets and sells undecorated apparel products to distributors and third party screen printers.
The customer base for the wholesale business has historically been centered in the United States.
In 2014, the Company's wholesale business generated net sales totaling approximately $186
million, almost all of which was generated in the United States. Some ofthe primary
competitors for the wholesale business are Gildan Activewear, HanesBrands, Russell Athletic
and Fruit of the Loom.
2.
21.

In-House Marketing and Advertising Teams

In tandem with its vertically-integrated manufacturing model, the Company also

maintains a staff of about 45 professionals dedicated to marketing and advertising. These
individuals are based in the Company's Los Angeles headquarters and are responsible for
devising and implementing strategies for selling and advertising products sold through both the
retail and wholesale businesses. The Company's advertising campaigns have historically
centered on edgy, high-impact and visual advertising campaigns, which use print, outdoor, instore and electronic communication vehicles. The Company's in-house capabilities significantly
reduce its need for outside advertising firms and ensure that the Company's branding remains
consistent throughout the organization.
3.
22.

Foreign Operations

American Apparel's global corporate headquarters is located in Los Angeles,

California. In fiscal year 2014(which ended December 31, 2014),66% ofthe Company's
revenue was generated by the Debtors inside the United States, and the remaining 34% of
revenue was generated largely by Non-Debtor Affiliates abroad. The Company anticipates and
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intends that its business outside of the United States, conducted largely through the Non-Debtor
Affiliates, will remain unaffected by these Chapter 11 Cases. The Non-Debtor Affiliates are
almost entirely cash flow self-sufficient. The Debtors do, however, seek certain limited relief
from the Bankruptcy Court in order to support the ongoing operation of its entire global
enterprise, which in turn will preserve value on a global basis for the benefit ofthe Debtors and
their stakeholders.4
4.
23.

Intellectual Prope~~ty Partfolio

The Company has invested heavily in developing and maintaining a large

portfolio of trademark registrations in the U.S. and internationally. Among other things, the
Company own registrations in the U.S. and certain foreign countries of the following trademarks:
"American Apparel," "Classic Girl," "Standard American," "Classic Baby" and "Sustainable
Edition." In total, the Company's trademark portfolio includes more than 120 registrations
worldwide.
5.
24.

Employees

As discussed, the Company employs approximately 8,500 employees worldwide,

7,000 of whom work in the United States. The table below summarizes how this population is
distributed across the Company's operations.

4 The Debtors are requesting to fund two discrete payments to Non-Debtor Affiliates during the Cases. First,
with respect to Non-Debtor Affiliate American Apparel Brasil Comercio de Roupas Ltda., the DIP budget
contemplates that the Debtors will fund approximately $250,000 during the Cases toward the Company's ongoing
winddown of its Brazilian operations. Second, with respect to Non-Debtor Affiliate American Apparel(Carnaby)
Ltd.("Carnabv"), the DIP budget contemplates that the Debtors may be required to loan Carnaby $1.2 million
during the Cases to enable Carnaby to satisfy certain lease guarantee obligations. Carnaby's failure to satisfy such
claims would jeopardize the Company's operations in the United Kingdom and possibly deprive the Debtors ofthe
certain annual revenue and distributions they receive from Carnaby each year. The Debtors are attempting to
consensually resolve this claim.

9
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t~~~tiu%~~~te
Y~ree€a~e
51%
25%
20%
<1%

American Apparel(USA),LLC
American Apparel Retail, Inc.
Non-Debtor Affiliates
American Apparel(USA), LLC

3%

American Apparel(USA),LLC

Ttie Debtors' Corporate Organizational Structure
25.

AAI,the direct or indirect parent of each of the Debtors and the Non-Debtor

Affiliates, is a Delaware corporation. Each ofthe other Debtors is organized under the laws of
California. The Debtors' foreign operations are owned and operated through several affiliates
that are organized under the laws of various foreign countries. A corporate organization chart
depicting the ownership structure of the Debtors and their Non-Debtor Affiliates is attached as
Exhibit B.
26.

The Debtors' day-to-day operations are operated primarily through five entities.

Debtors American Apparel(USA),LLC, American Apparel Dyeing &Finishing, Inc., Fresh Air
Freight, Inc., and KCL Knitting, LLC,collectively operate the Company's manufacturing and
wholesale businesses. Additionally, Debtor American Apparel Retail, Inc., operates the
Company's domestic retail business and owns some ofthe Company's international subsidiaries.
D.

Tt~e Debtors' Pi-epetition Indebtedness
27.

As of the Petition Date, the Debtors had outstanding long term debt in the

aggregate principal amount of approximately $295 million, which can be summarized as follows
and is described in more detail below:
(a) $60 million of debt under an asset-based revolving credit facility;
(b) $209.9 million of secured notes due April 15, 2020; and
(c) a $9.9 million unsecured note due April 15, 2021.

10
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Additionally, AAI has guaranteed Carnaby's obligations under a $15 million unsecured note due
October 15, 2020.
1.
28.

Secured Debt

The Debtors are obligated under a $90 million asset-based, secured credit facility

and have issued or guaranteed over $200 million in secured notes. These obligations, and the
priorities of liens between and among the Debtors' prepetition secured lenders, are discussed
below.
29.

ABL Facility. On Apri14, 2013, American Apparel(USA),LLC entered into a

secured $35 million asset-based, revolving credit facility (as amended, the "Capital One Credit
Facility") pursuant to that certain Credit Agreement(as amended from time to time, the "Capital
One Credit Agreement"), among American Apparel(USA), LLC, American Apparel Retail, Inc.,
American Apparel Dyeing &Finishing, Inc., and KCL Knitting, LLC, as borrowers (the "ABL
Borrowers"), AAI and Fresh Air Freight, Inc. as guarantors (the "ABL Guarantors" and, together
with the ABL Borrowers, the "ABL Obligors"), Capital One Business Credit Corp.("Capital
One")as administrative agent(the "Capital One Agent")and the lenders party thereto (the
"Capital One Lenders"). Subject to the terms of the Intercreditor Agreement(as discussed and
defined below), the Capital One Credit Facility was secured by a lien on substantially all of the
Debtors' assets. On July 5, 2014,the Capital One Credit Agreement was amended to increase
the Capital One Lenders' initial commitment to $50 million.
30.

In early August 2015, the Debtors' limited liquidity caused them to violate certain

performance covenants under the Capital One Credit Facility. The Debtors approached certain
major existing bondholders about the possibility of replacing Capital One and providing
additional liquidity to stabilize the business or to provide debtor in possession financing. As a
result of such discussions, on August 17, 2015, the Capital One Lenders assigned their rights and
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obligations as lenders to a syndicate of lenders that included certain of the Company's existing
creditors, including funds associated with Standard General L.P., and then-existing bondholders
Monarch Alternative Capital L.P., Coliseum Capital LLC and Goldman Sachs Asset
Management, L.P.(collectively, the "Prepetition Secured Lenders"), and Capital One was
replaced by Wilmington Trust, National Association ("Wilmington Trust") as administrative
agent(such transactions, the "ABL Assi~").
31.

To prevent further value erosion that would be caused by an ill-prepared chapter

11 filing, in lieu of debtor in possession financing, immediately following this assignment, the
Capital One Credit Facility was amended and restated pursuant to an amended and restated credit
agreement among the Company,the Prepetition Secured Lenders and Wilmington Trust(the
"Prepetition ABL Facility"), pursuant to which among other things,(a)the total commitment
thereunder was increased from $50 million to $90 million, and (b)the borrowing base was
increased by $15 million (provided that such increase would not apply to the extent the
borrowing base exceeds $60 million) to provide a liquidity bridge so that the Company could
prepare for an orderly and value maximizing transition into chapter 11. Additionally, certain
covenant violations existing as of June 30, 2015, under the Capital One Credit Facility were
waived under the Prepetition ABL Facility. Certain ofthe Debtors' other financing agreements,
including the Secured Notes and the Lion Credit Facility (each as defined below), were also
amended with the assistance and at the direction of the Prepetition Secured Parties to permit the
incurrence of additional indebtedness evidenced by the Prepetition ABL Facility.
32.

The Prepetition ABL Facility, like the Capital One Credit Facility before it,

continues to be secured by a lien on substantially all of the Debtors' assets, subject to the terms
of the Intercreditor Agreement. The borrowings that were outstanding under the Capital One
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Credit Facility at the time of the ABL Assignment remain outstanding under the Prepetition ABL
Facility. As ofthe Petition Date, $60 million remains outstanding under the Prepetition ABL
Facility.
33.

Senior Notes due 2020. Pursuant to an Indenture dated Apri14, 2013, among U.S.

Bank National Association ("U.S. Bank"), as trustee and collateral agent, AAI as issuer, and the
remaining Debtors as guarantors (the "Guarantors," and together with AAI, the "Notes
Obli oars"), AAI issued Senior Notes totaling $206 million, due April 15, 2020(the "Senior
Notes"). The Senior Notes issued with an initial interest rate of 13%per annum, subject to
adjustment. That adjustment has triggered, such that interest now accrues at the rate of 15%per
annum, with the interest in excess of 13%per annum treated as paid-in-kind for interest
payments due before April 15, 2018. Subject to the terms of the Intercreditor Agreement,the
Senior Notes are secured by a lien on substantially all ofthe Debtors' assets.
34.

As of the Petition Date, an aggregate principal balance of approximately $209.9

million remains outstanding under the Senior Notes.
35.

Collateral and the Intercreditor Agreement. U.S. Bank, as Collateral Agent for

the Secured Notes, and Wilmington Trust, as administrative agent under the Prepetition ABL
Facility (as successor administrative agent under the Prepetition ABL Facility to Capital One
Business Credit Corp.), are parties to that certain Intercreditor Agreement dated as of Apri14,
2013 (as amended, the "Intercreditor Agreement"), which sets forth the relative lien priorities
between the Prepetition Secured Lenders and the noteholders. The Intercreditor Agreement
provides that the Prepetition ABL Facility is secured by (i) a lien on the Credit Facility Priority
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Collaterals that is contractually senior to the lien on the Credit Facility Priority Collateral that
secures the Senior Notes and (ii) a lien on the Notes Priority Collateral6 that is contractually
subordinated to the lien on the Note Priority Collateral that secures the Senior Notes, in each
case subject to certain permitted liens. The Intercreditor Agreement also provides that the Senior
Notes are secured by (i) a lien on the Notes Priority Collateral that will be contractually senior to
a lien on the Notes Priority Collateral that secures the obligations under the Prepetition ABL
Facility and (ii) a lien on the Credit Facility Priority Collateral that is contractually subordinated
to the lien on the Credit Facility Priority Coll~.teral that secures the obligations under the
Prepetition ABL Facility, again in each case subject to certain permitted liens.
2.
36.

Unsecured Debt

The Company is obligated under two unsecured credit facilities, discussed below,

in the aggregate principal amount(as ofthe Petition Date) of approximately $25 million.
37.

Lion Credit Facility. On May 22, 2013, AAI, as borrower, and American Apparel

(USA),LLC, American Apparel Retail, Inc., American Apparel Dyeing &Finishing, Inc., KCL
Knitting, LLC,and Fresh Air Freight, Inc., as guarantors, entered into an agreement with

As defined in the Intercreditor Agreement,"Credit Facility Priority Collateral" consists of all of the
Company's and each Guarantor's existing and future assets, consisting of:(i) accounts,(ii) inventory,(iii) cash,(iv)
deposit accounts and all cash, checks and other instruments on deposit therein or credited thereto,(v) securities
accounts and all investment property,(vi)tax refunds,(vii) intercompany notes and obligations,(viii) proceeds of
business interruption insurance,(ix) royalties and contract and license rights,(x)instruments, documents, chattel
paper (whether tangible or electronic), drafts and acceptances, payment intangibles and all supporting obligations
and general intangibles to the extent they arise out of or relate to the foregoing in clauses (i) through (ix), and (xi)
books, records and the proceeds of the foregoing (including insurance proceeds ofthe foregoing). The following
specifically does not constitute Credit Facility Priority Collateral:(w)trademarks, licenses, trade names, patents,
trade secrets, domain names, and copyrights of the Company or any Guarantor, and general intangibles necessary for
the operation of the equipment, machinery and motor vehicles, including warranties and operational manuals and
similar items,(x)any Capital Stock of any direct or indirect Subsidiary of the Company,(y)any general intangibles
relating to any of the foregoing, and (z)the identifiable proceeds of each of the foregoing.
° As defined in the Intercreditor Agreement,"Notes Priority Collateral" means all existing and future
property and assets owned by the Company and the Guarantors, whether real, personal or mixed (other than any
Excluded Assets or Credit Facility Priority Collateral).
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Lion/Hollywood L.L.C.("Lion"), to borrow $4.5 million on an unsecured basis with interest
accruing at 18%per annum, subject to increase to 20%per annum in the event of certain trigger
events (as amended,the "Lion Credit Facility"). On November 29, 2013, Lion and the Debtors
amended the Lion Credit Facility to, among other things, increase borrowings thereunder by $5
million. The Lion Credit Facility matures on April 15, 2021.
38.

The Debtors defaulted under the Lion Credit Facility when the Company

suspended Mr. Charney from his position as chief executive officer in June 2014. This default
was waived and cured when, on July 16, 2014, Lion assigned its rights and obligations under the
Lion Credit Facility to Standard General Master Fund L.P.("SGMF")
39.

Later, in conjunction with ABL Assignment,the Lion Credit Facility was

amended to permit the Debtors to enter into the Prepetition ABL Facility. In exchange for this
amendment,the Debtors agreed to provide the payment of consent fees and equity registration
rights in favor of SGMF,and the Debtors released potential claims against SGMF and other
parties.
40.

The Company failed to make an interest payment due on the Lion Credit Facility

on September 30, 2015. On October, 1, 2015, SGMF provided notice to the Debtors that a
default had occurred and was continuing on account of the missed payment, and that an event of
default would occur to the extent the interest payment was not received by October 5, 2015.
41.

As of the Petition Date, an aggregate principal balance of approximately 9.9

million remains outstanding under the Lion Credit Facility.
42.

Standard General Credit Facility. On March 25, 2015, one of the Debtors' foreign

subsidiaries, Carnaby, entered into a credit agreement to borrow $15 million from Standard
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General L.P., with interest accruing at 14%per annum (the "Standard General Credit Facility").
The Standard General Credit Facility, which is guaranteed by AAI, matures on October 15, 2020.
43.

As ofthe Petition Date, an aggregate principal balance of approximately $15

million remains outstanding under the Standard General Credit Facility, which amount is
guaranteed by AAI.
3.
44.

Other Material Unsecured Debt

The Debtors owe material amounts, on an unsecured basis, to vendors critical to

their manufacturing process, including vendors of yarn, trim and zippers. These vendors
typically provide material to the Debtors on an order-by-order basis, without long term
contractual agreements.
't.
45.

Equity Interests

AAI is publicly owned, with one class of common stock. The stock is traded on

NYSE MKT. As of September 30, 2015, the number of shares outstanding, par value $.0001,
totaled approximately 182 million shares.
III. RECENT FINANCIAL PERFORMANCE
AND EVENTS LEADING TO THE CHAPTER 11 CASES
46.

American Apparel is in the early stages of an operational turnaround. After years

of operating losses, mounting debt and poor leadership, the Company has in the past year
replaced its management team, made new hires in key leadership positions and devised a
comprehensive turnaround plan. Unfortunately, continuing and significant operating losses—
coupled with a heavy overhang of debt and an accumulation of excess inventory—has left the
Company with inadequate liquidity to implement its turnaround plan. As discussed herein, over

~ The Company has authorized one million shares of preferred stock, but as ofthe Petition Date no preferred
stock was outstanding.
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the past nine months, the Company has aggressively explored many alternatives to raise
additional or loosen existing liquidity, without success. Ultimately, the Company approached its
secured noteholders to negotiate a restructuring, which negotiations culminated with a
restructuring support agreement and the plan of reorganization the Debtors now propose in these
cases.
A.

The Company's Business in Recent Years
47.

American Apparel enjoyed significant growth and profitability (albeit decreasing

profitability)from its inception through 2009. During that period, it opened more than 280
stores in 19 countries, opened five manufacturing facilities in Southern California and increased
its sales revenue to $559 million. American Apparel financed its growth—and,for that matter,
its general operations—largely with a combination of borrowings from related and unrelated
parties, bank and other debt, lease financing and proceeds from the exercise of purchase rights
and issuance of common stock. As a result, the Company was for years saddled with a "high
level of indebtedness""uncommon for companies involved in the retail apparel business,"8
forcing the Company to dedicate a substantial portion of its cash flow to pay interest and
principal on its debt. In turn, the Company has been plagued with reduced liquidity, increased
vulnerability to downturns in the business, industry or the general economy, and limited
flexibility in planning for or reacting to changes or disruptions in the business and the retail
industry.
48.

The Company's particular vulnerability to business disruptions came to the

forefront in 2009. In 2009, the Company began a growth initiative under which it opened (on a
~ See American Apparel, Annual Report(Form 10-K), at 11 (Mar. 31, 2010); id. at 17(Mar. 31, 2011); id. at
13 (Mar. 14, 2012); id. at 12(Mar. 5, 2013)(describing "substantial indebtedness" that is "not common for
companies involved in the retail apparel business"); id, at 13(Apr. 1, 2014)(same); icl. at 11-12(Mar. 25, 2015)
(same).
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net basis) 23 additional stores and began to manufacture a significant number of new and
additional styles, including denim, sweaters,jackets and other products. This expansion was
financed with a combination of debt, lease financing and proceeds from the exercise of purchase
rights and issuance of common stock. In the midst of this massive campaign, Immigration and
Customs Enforcement conducted a raid of American Apparel's facilities, resulting in the loss of
more than 1,500 experienced manufacturing employees on very short notice. This unforeseen
personnel loss caused significant manufacturing and other delays, caused the Company to burn
through its cash availability and negatively impacted the Company's ability to successfully roll
out its new stores and products. For the year ended December 31, 2009, the Company reported
just $1.1 million in net income, as compared to $14.1 million in net income a year earlier.
49.

The Company's problems worsened in 2010. For the year ended December 31,

2010,the Company reported a 4.6% decrease in net sales and a 4.8%decrease in gross margin.
The Company attributed the decreases in both sales and gross margin primarily to (a) an increase
in production costs caused by increases in yarn and fabric prices and manufacturing labor
inefficiencies associated with training of newly added sewing operators, and(b)a continued shift
in production mix towards more complex retail styles. These operational and market challenges,
coupled with the Company's very significant debt obligations(by this time, the Company was
carrying approximately $81 million in term debt and approximately $57 million in debt under
revolving credit facilities, with a yearly interest expense of approximately $23 million),9 caused
the Company to experience a severe liquidity crisis.

7 Yearly interest expenses, as reported herein, only include amounts actually paid and, as such, do not
include accrued paid in kind ("PIK") interest. In 2009, for example, the Company accrued $6.1 million in PIK
interest on its then outstanding $65.6 million term loan with Lion Capital, LLP("Lion Capital"). See American
Apparel, Annual Report(Form 10-K), at 81 (Mar. 31, 2010).
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The Company's troubles came to a head in the spring of 2011, when it included a

"going concern" qualification with respect to its 2010 financials in its Form 10-K and warned of
a potential bankruptcy. The "going concern" qualification was a breach of covenant under the
Company's then-existing credit facilities with Bank of America, N.A.("Bank of America") and
Bank of Montreal, requiring the Company to obtain waivers from those lenders, or refinance
those facilities, to avoid default, as well as to avoid a potential cross default under a third facility
funded by Lion Capital.
51.

Thus, in early 2011, the Company began exploring alternative sources of capital

for its ongoing cash needs. The Company faced significant challenges in this regard. Not only
was the Company in a precarious financial condition, but the Company's auditor, Deloitte &
Touche LLP, had also recently resigned and, in doing so, stated that its report on the Company's
previously issued 2009 financial statements should not be relied upon. At the same time, the
Company was also under subpoenas from the United States Attorney's Office for the Central
District of California and the United States Securities and Exchange Commission("SEC")for
documents relating to investigations by the Federal Bureau of Investigation and the SEC into the
change in its registered independent accounting firm and its financial reporting and internal
controls. These circumstances seriously damaged the Company's credibility in the credit
markets.
52.

Through significant efforts, the Company was able to amend its existing credit

facilities with Bank of America, Bank of Montreal and Lion Capital. These amendments came
with some important conditions, including(among others) that:
• the Company was required to retain FTI and create an Office of Special
Programs (the "OSP")comprised of me (as chairman), Thomas Casey and
John Luttrell;
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• the OSP was required to develop and had power to implement business
operating plans for 2011 and 2012, which plans were to be approved by the
Company's Audit Committee and acceptable to one or both of Bank of
America or Lion Capital;
• the OSP controlled and approved all disbursements;
• the OSP was to develop thirteen week cash flow budgets reasonably
acceptable to BofA on an ongoing basis; and
• the Company was to raise equity in the amount of $10.5 million.
53.

Thus, the Company engaged FTI and formed the OSP to develop and implement a

plan to improve both its operating performance and its cash, liquidity and financial position. The
plan that the OSP developed included, among other things, reducing seasonal volatility in
production levels at manufacturing facilities in order to reduce direct labor costs and increase
production efficiency; streamlining the Company's logistics operations; rationalizing
merchandise pricing in the Company's wholesale and retail channels; renegotiating the terms of
a number of the Company's retail real estate leases, including possible store closures;
lengthening the cycle of payables to certain vendors and landlords; improving merchandise
allocation procedures; and rationalizing staffing levels at the retail stores. In addition, the
Company worked with its advisors to develop other initiatives intended to increase sales, reduce
costs and improve liquidity.
54.

As a result of these changes—and a much needed $10.5 million equity infusion—

the Company stabilized. Net sales for 2011 increased $14.3 million, or 2.7%, to $547.3 million
due primarily to sales improvements in the Company's wholesale and international segments.
The improvement at the wholesale segment, which included the domestic online sales business,
was due to a focused effort on maintaining stock of key items. The Company also introduced a
new wholesale catalog and new wholesale products, which attracted a more diversified customer
base, and made functional improvements to its website and fulfillment processes. International
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sales increased as a result of improvements at the retail and online sales channels, as well as
favorable foreign exchange rates.
55.

The Company's gross margin for 2011 increased to 53.9% compared to 52.5% for

the year ended December 31, 2010. The increase in gross margin was primarily due to an
increase in sales prices across sales channels and improvement in manufacturing labor
efficiencies beginning in the second half of 2010. Operating expenses decreased $11.8 million,
or 3.6%, to $318.2 million, as compared to 2010. The decrease in operating expenses was
attributable primarily to lower rent expenses due to the closure of 29 retail stores during 2011
and a 50% reduction to impairment charges on long-lived assets.
56.

The Company continued, however, to carry more than $145 million in legacy,

long term debt at an annual interest expense of $33 million (again, not including accrued PIK
interest). And despite its incremental improvements, the Company still suffered an overall loss
in 2011. Loss from operations was $23.3 million for the year ended December 31, 2011, an
improvement of $26.8 million, or 53.5% as compared to 2010. Net loss for 2011 was $39.3
million, an improvement of $47.0 million, or 54.5%,from the net loss of $86.3 million reported
for 2010.
57.

The Company, under the OSP's 2012 business plan, continued to see incremental

gains in 2012. These gains were due to—among other things—improvements in distribution
operations and allocation efforts, a reduction in corporate overhead expenses and better
inventory planning. Net sales increased by 12.8% over those reported in 2011, due to higher
sales across all ofthe Company's segments. The Company generated income from operations of
$962,000, as compared to a loss from operations of approximately $23 million for 2011. And
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while the Company still experienced a net loss of about $37 million in 2012, the loss was a $2
million improvement over the prior year.
58.

The Company, however, remained highly leveraged with its historical debt load,

and thus vulnerable to operational disruptions. And its lagging performance required it to add
more expensive debt to increase its existing debt load. To that end on March 13, 2012, the
Company replaced its soon-to-expire $75 million revolving credit facility with Bank of
America—which carried interest of LIBOR plus 4.5%—with an $80.0 million senior secured
credit facility with Crystal Financial LLC ("Crystal").10 The Crystal credit facility had onerous
terms. Interest under the agreement was set at the 90-day LIBOR plus 9.0% and included an
unused facility fee of up to one percent on the unused portion of the revolving credit facility.
Additionally, the Crystal credit facility, like the Bank of America facility before it, had
subjective acceleration clauses and permitted Crystal, at its discretion, to adjust the advance
restriction and criteria for eligible inventory and accounts receivable. The Company saw an
increase in interest expense of about $8 million in 2012 on account of the Crystal credit facility.
59.

Notably, Crystal did not require that the OSP remain in place (and, as a result, it

was disbanded). Crystal did, however, require that I remain involved in the Company in an
advisory capacity. My advisory role ended in Apri12013, when the Company refinanced the
Crystal credit facility.
60.

On Apri14, 2013, the Company closed a private offering of the Senior Notes and

also entered into the Capital One Credit Facility. The Company used the net proceeds from the
offering of the Senior Notes, together with borrowings under the Capital One Credit Facility, to

to

The Company continued to carry at this point its $109 million credit facility with Lion Capital, which was
accruing PIK interest at a rate of 18%.
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repay and terminate its credit agreement with Crystal and its then-existing loan agreement with
Lion Capital (under which the Company had borrowings of approximately $66 million and $144
million, respectively). Thereafter, on May 22, 2013 the Company entered into the Lion Credit
Facility in a principal amount of $4.5 million. On November 29,2013, the Lion Credit Facility
was amended to increase the borrowings by $5 million and to make certain other technical
amendments. By the end of 2013, the Company was carrying approximately $260 million in
long-term debt at an annual expense of approximately $39 million.
61.

Also in 2013, the Company transitioned to a new distribution center in La Mirada,

California. The transition, completed by the end of 2013, was fraught with difficulties that
caused processing inefficiencies which required the Company to employ additional staff in order
to meet customer demand. These issues had a significant negative impact on the Company's
earnings and cash flow in 2013. The Company ultimately incurred incremental distribution costs
and recorded additional cost of sales of approximately $3 million and selling expenses of
approximately $11.8 million. The Company also reported that the disruption caused by the cutover to the new distribution center had a negative impact on sales. The Company, as highly
leveraged as it was, could bear neither the increased costs nor the declines in sales. Its 2013
financial results were very poor. The overall net loss for 2013 exceeded $106 million.
62.

Things did not improve in 2014. Unexpected operating expenses continued to

mount. For example, after conducting a lengthy audit of the Company's German subsidiary,
German authorities concluded in September 2014 that the Company had not been paying all
requisite import taxes. German authorities assessed, and the Company was forced to pay, $4.5
million in customs penalties. Around the same time, the Company was forced to pay about $7
million to resolve certain sexual harassment, sexual assault and battery, racial discrimination and
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other claims against Dov Charney as well as severance claims and a claim relating to a 2011
employee fatality. These two events significantly impacted the Company's liquidity.
63.

Additionally, in early 2014, the Board launched an investigation after becoming

aware of growing evidence that Mr. Charney had engaged in a pattern of misappropriation of
Company funds for personal use, extreme verbal and physical abuse of employees, sexual
harassment, sexual assault and misconduct and other illicit and unlawful behavior. This conduct
exposed the Company to millions of dollars of legal liabilities, an SEC investigation (not
targeting the Company), an untold amount of financial harm, disruption to operations and
significant negative publicity. Following the investigation, Mr. Charney was terminated for
cause in December 2014. See Exhibit C (listing litigations brought against the Company on
account of Mr. Charney's conduct)
64.

Overall sales declined more than $8 million in the first half of 2014(compared

with the same period in 2013). The Company ended 2014 with nearly $250 million in long term
debt and reported a $68.8 million loss, bringing its total losses in the prior five year period to
$300 million.
B.

The Can~pany Installs New Management
65.

Following Mr. Charney's removal, the Board recruited a new management team

to professionalize the Debtors' operations, identify and address operational challenges, and
return the Company to profitability. Specifically, the Debtors' management has undergone a
top-to-bottom revitalization, including a new Chief Executive Officer, Chief Financial Officer,
General Counsel, Chief Information Officer, Chief Digital Officer, Senior Vice President of
Marketing, President of Wholesale, General Manager of Global Retail and Senior Vice President
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of Human Resources.l l Collectively, the new management team has significant retail
experience, with companies like the Gores Group, Warnaco Swimwear Group, BCBG Max
Azria, Laundry by Shelli Segal, Bauer Nike Hockey, Inc., Jones Soda Company, DirecTV,
Verizon, Fox Network Group, Beachbody, Perry Ellis International, Express, Indigo Books
Music, Inc. and Club Monaco, Inc.
The Company's New Management Team Develops a Turnaround Pian

C.

66.

At the start of 2015,the Company's newly appointed management(later assisted

by myself and FTI) assessed the Company's finances and operations and crafted a turnaround
plan based around, among other things,(a) designing product lifecycles that fully exploit
domestic capabilities,(b) meeting industry averages for e-commerce,(c) monetizing brand value,
(d) building the brand to embrace future marketing initiatives and (e) evaluating and
rationalizing the company's store footprint. Each of these initiatives is summarized below.
67.

Designing Product Lifecvcles to Exploit Domestic Capabilities. The Company

historically lacked a formal process for determining what items would be manufactured, when
they should be in the stores, and what the Company should do with items that do not sell. This
had a series of negative impacts. First, the Company had an ever-growing amount of slow
moving inventory that was never fully liquidated and gave stores a stale appeal to customers. To
that end, as of June 2014, the Company estimates that it had three million units of slow moving
inventory. Secosztl, of the Company's more than 5,000 styles, only a small fraction accounted
for the large majority of sales; as such, the Company was incurring the significant cost and
inefficiency of manufacturing, distributing and maintaining significant style diversity without

11

Upon its installation, the new management team adopted a Code ofBusiness Conduct and Ethic to avoid
future claims against the Company based upon inappropriate employee conduct.
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any real benefit. Tliirtl, the lack of any seasonal deadlines or calendars resulted in the
manufacture of product when the Company least needed it—the production, for example, of a
bathing suit in September. Finally, the Company did not change its product from season to
season or year to year, such that the Company's stores had the same offerings year round.
To address these challenges, the Company's new management team has devised

68.

and begun to implement a series of new overhauls, including the following:
• The design and merchandizing of a new cohesive product line for wholesale and
retail.
• Implementation of a new data management system to begin collecting and
tracking important sales-related data and trends. The Company can now begin to
track which styles are the most successful in different regions and demographics,
and seasonality for each product and style.
• Cessation of production of underperforming styles, with a new focus on the
production and sale of bestselling items.
• Creation and maintenance of a design calendar, to ensure that materials are
ordered and production commenced at the right times in order to stock stores with
clearly defined seasonal lines, giving the Company's operations a fresh look
tailored to shifting, seasonal demand.
• Improvements to quality control in the manufacturing process, thereby reducing
overtime hours and ensuring a more efficient production method.
69.

Meeting Industr~vera~;es for e-Commerce. The Company's competition

generates, on average, 20% oftheir sales from e-commerce. The Company's e-commerce
platform, however, accounts for 11% of sales. Similarly, ofthe visits to a retail e-commerce site,
the industry norm is to expect that 2.5% ofthe visits will result in a purchase. In contrast, the
Company has a "conversion rate" of 1.6%. This relative disadvantage has resulted from, among
other things, a poor website experience, problems with inventory allocation, stale product
offerings, lack of a meaningful mobile app and poor use of online marketing options. To address
these challenges, management(including the Company's first Chief Digital Officer) has begun
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to, among other things, develop and build a new state-of-the art mobile app, improve user
experience with the Company's website and implement better options for accepting payments
internationally.
70.

Monetizing Brand Value. Since the fourth quarter of 2013, same store sales

comparables have declined virtually every month at an average rate of7%. To address these
challenges, management has, among other things,(a) placed greater emphasis on new designs
that emphasize quality and fit,(b)commenced the process of creating new and viable products
for wholesale, retail, and e-commerce,(c)launched a new marketing campaign to increase store
traffic and rejuvenate store branding,(d)begun to improve the Company's training, onboarding
procedures and communications between management and retail staff,(e)identified new markets
that might be exploited through new store openings, as well as current stores that are unprofitable
and should be closed,(~ hired a new design and merchandising team and a new buying team and
(g)created a planning and forecasting division. On the wholesale side, management has, among
other things, developed plans for(a) new research and development for innovative fabrics,(b)an
increased focus on international wholesale sales, with strategic expansion into new geographic
regions and (c)launching a new website and mobile experience for the wholesale business.
71.

Building the Brand to Embrace Future Marketing Initiatives. While retaining its

classic image and culture, the new management team (including the Company's new Senior Vice
President of Marketing) has developed a marketing plan to cast the Company in a positive,
socially conscious light. The plan involves, among other things,(a) new product launches
aligned with digital promotions,(b)a strong collaboration with visual merchandising to create a
compelling retail experience,(c) launching new in-store events and partnerships with
personalities, celebrities and music bands to increase store traffic, and (d)a new focus on digital
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advertising with less emphasis on traditional print and outdoor marketing. In addition, the
Company has bolstered its dedication to important social and political issues such as immigration
rights and equality for the LGBTQ community.
Evaluating and Rationalizin~`the Company's Store Footprint. Over time, some

72.

stores have become unprofitable due to economic conditions in a particular area, rental trends for
a particular location or the Company's inability to adequately invest in the location due to a lack
of capital resources. Additionally, chronic cash shortages have limited the Company's ability to
identify and expand into areas of proven performance or potential. In August 2015, the
Company retained DJM Realty Services, LLC("DJM")to serve as real estate consultants and
professionals. On the Company's behalf, DJM has begun to analyze the Company's leases and
to negotiate with landlords regarding potential lease concessions and the terms of new,long-term
relationships. At the same time, DJM and management have begun to identify new potential
areas for future expansion. In these Cases, the Debtors intend to reject leases for some of their
unprofitable stores and to assume leases for their currently profitable stores. They will also
assume leases for those stores they believe will become profitable with adequate investment and
increased management attention. Ultimately; the Debtors have as their goal emerging with a
strong lease portfolio .that is built to capitalize on strong geographic demand for their products.
The Debtors' assessment of the leases it intends to assume and to reject is ongoing.
D.

Attempts to Secure New Financing Sources to Deploy the Turnaround Plan
73.

In order to implement its turnaround plan, the Company took aggressive measures

to raise capital and to address projected tight liquidity. Those measures included the following:
• Explorifag potential tra~zs~rctiosas: In late December 2014, the Company retained
Moelis &Company ("Moelis") as investment bankers to explore and solicit
interest in a wide variety of potential transactions, including a sale transaction or a
transaction involving new debt, equity interests, hybrid capital, or options,
warrants or other rights to acquire equity interests in the Company. Moelis
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contacted and engaged with more than 92 parties with an interest in the retail
sector or experience with the Company's operations. Of those, 18 parties signed a
non-disclosure agreement with the Company and gained access to due diligence
regarding the Company's operations and financial conditions. Ultimately, none of
those parties chose to engage with Moelis regarding a transaction with the
Company.
• Obtaining additio~tal credit: On March 25, 2015, allon-Debtor Affiliate entered
into the $15 million Standard General Credit Facility, providing a loan for $15
million in principal, the proceeds of which were used for general corporate
purposes of the Company. AAI guaranteed the Standard General Credit Facility.
• Raising equity: On May 11, 2015,the Company entered into a Sales Agreement
to sell up to 15 million shares of common stock for an aggregate sales price up to
$10 million, through an "at-the-market" transaction. This transaction generated
approximately $2.2 million in sale proceeds, over aone-month period and
involved the sale of more than 3.5 million shares.
Attersipti~zg to iracrec~se ar~ttzorized shares: In June 2015, the Board and
management submitted a proposal for ratification at the Annual Shareholders'
Meeting that would have increased authorized shares of common stock from 230
million to 460 million in order to provide the Company with greater flexibility to
generate capital through things like future equity financings and potential strategic
transactions.
• Seekiyag co~asent to release share reserves: In July 2015, after shareholders
rejected the Board and management's proposal to increase the number of
authorized shares, management approached Lion Capital to ask that it waive the
requirement that the Company reserve shares in connection with its warrants.
Releasing the Lion Capital share reserves would have freed up 24.5 million
shares, which the Company could have sold to raise additional liquidity. Lion
Capital declined to permit the release ofthe reserves.
74.

Ultimately, despite its efforts, the Company could not generate additional

liquidity sufficient to fully support management's turnaround plan. At the same time, the
Company's sales continued their downward projection. For the three month period ending June
30, 2015, the Company's net sales totaled approximately $134 million (representing a 17%
decrease compared with the same period in 2014), resulting in a net loss totaling approximately
$19 million and adjusted EBITDA of approximately $4.1 million(compared with $15.9 million
of adjusted EBITDA for the same period in 2014). As of June 30, 2015, the Company had an
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estimated $7 million in cash and its capacity for additional borrowings under the Capital One
Credit Facility totaled $6 million,
E.

The Company Begins Exploring a Financial Restructuring
75.

With dwindling options for raising capital, in July 2015 the Company deployed a

plan to drastically reduce costs in an effort of giving themselves a runway to execute their
turnaround plan. The Company aimed to reduce short-term costs by $30 million through, among
other things,(a) organization-wide layoffs across all three business operations,(b) negotiations
with landlords of significant stores and warehouse facilities to reduce rent obligations, and
(c) sourcing fabric and other production inputs from less expensive suppliers. Despite these
efforts, management projected that absent a turnaround in sales, the Company may not have
sufficient cash for the near term.
76.

Thus,the Company began exploring alternatives, including restructuring

contingencies. The Company retained Jones Day as restructuring counsel and FTI Consulting,
Inc. as financial advisors and asked Moelis to scour the market for interest in any type ofin-court
or out-of-court transaction. The Company also approached Standard General and holders of the
Secured Notes to assess options for restructuring its onerous debt obligations. In early August
2015, certain of the senior noteholders executed non-disclosure agreements and began reviewing
confidential information regarding the Debtors' financial condition.
77.

Early in the noteholders' diligence process, on August 11, 2015, AAI filed a

notice with the Securities and Exchange Commission that its quarterly report for the Second
Quarter of 2015 would be delayed. Therein, the Company disclosed, among other things,
potential non-compliance with certain ofthe covenants for the Capital One Credit Facility, and
referenced ongoing discussions with the Company's lenders regarding potential waivers of any
potential defaults thereunder. Those discussions were ultimately successful, and on August 17,
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2015,the Prepetition Secured Lenders assumed all of Capital One's rights and obligations under
the Capital One Credit Facility with the intent of providing critical bridge financing. As
discussed in Part II.B, immediately following the purchase, the Company entered into a series of
agreements whereby, among other things,(1) existing defaults or potential defaults under the
ABL were waived,(2)the total principal amount allowed under the Wilmington Trust Credit
Facility was increased from $50 million to $90 million, and(3) Wilmington Trust assumed the
role as administrative agent under the Prepetition ABL Facility. The Prepetition ABL Facility
contained a $15 million permitted over-advance to provide a borrowing base of $60 million, the
value of which was supported by Credit Facility Priority Collateral. As a result of the ABL
Amendment, and the willingness ofthe Prepetition Secured Lenders to step in, the Company
obtained access to much-needed liquidity and capital, providing the Company breathing room to
further assess its options and attempt to negotiate a reorganization framework with its primary
creditor constituencies.
F.

The Debtors Negotiate with the Supporting Parties
78.

Concurrently with the negotiations over the ABL Amendment, and after having

received tepid interest from potential investors in exploring a distressed or restructuring
transaction, the Debtors and their advisors entered into extensive arms'-length negotiations with
the Committee of Lead Lenders and Standard General, L.P.("Standard General")regarding
(a)the terms of potential debtor in possession financing sufficient to provide the Debtors with
the liquidity necessary to sustain operations without material disruption to their businesses, while
in a bankruptcy proceeding, and (b)the terms of a potential chapter 11 plan of reorganization.
79.

The Debtors' discussions with these parties regarding debtor-in-possession

financing proceeded along a parallel track with separate marketing efforts, conducted by Moelis,
to obtain such financing from other sources, as described in Declaration ofRobert Flachs in
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Support ofMotionfoN Entry ofInteNim And Final Orders (I) Authorizing the Debtors to (A)
Obtain Postpetition SenioN Secured Superpriority Financing Pursuant To 11 U.S.C. ~~ 361, 362,
363(c), 363(e), 364(c), 364(d)(1), 364(e) And 507 and(B) Utilize Cash Collateral, (II)
Authorizing the Repayment in Full ofAmounts Awed Under the Prepetition ABL Credit Facility,
(III) Granting Priming Liens, Priority Liens And Superpriority Claims to the DIP Lenders, (IV)
Granting Adequate Protection to Certain P~epetition Secured FaNties, (V)Scheduling a Final
Hearing Pursuant to Bankruptcy Rules 4001(b) And (c) And (VI) Granting Related Relief(the
"Flachs Declaration" in support of the "DIP Motion"). The negotiations on both fronts were
active and, at times, contentious.
THE DIP FACILITY,RESTRUCTURING
IV.
SUPPORT AGREEMENT AND PROPOSED PLAN
80.

Ultimately, on October 4, 2015, the Debtors entered into an agreement(the

"Restructuring Support Agreement") with the Committee of Lead Lenders in their respective
capacities as Prepetition Secured Lenders and holders of Senior Notes, to effectuate a holistic
restructuring of the Company's capital structure to be implemented in these Cases through the
Plan. The parties' agreement was memorialized in the Restructuring Support Agreement. In
connection with the Restructuring Support Agreement, the Supporting Parties (collectively, in
such capacity, the "DIP Lenders")committed to provide the Debtors with a $90 million in debtor
in possession financing (the "DIP Credit Facility"), the terms of which are set forth in the DIP
Credit Agreement dated October 4, 2015. The Supporting Parties have also agreed to convert the
DIP Credit Facility into an Exit Term Loan and provide an additional $40 million of liquidity to
fund exit costs and capitalize the business.
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The principal terms of the DIP Credit Facility, which are described in more detail

81.

lZ
in the Flachs Declaration and the DIP Motion, are as follows:
• American Apparel(USA), LLC, American Apparel Retail, Inc., American
Apparel Dyeing &Finishing, Inc., and KCL Knitting, LLC are borrowers. Each
ofthe borrowers, along with American Apparel, Inc. and Fresh Air Freight, Inc.,
is a guarantor.
• Wilmington Trust, N.A. shall serve as administrative agent.
The DIP Lenders are Standard General Master Fund L.P.,P Standard General
Ltd., Monarch Master Funding Ltd., Coliseum Capital Partners, L.P., Coliseum
Capital Partners II, L.P., Blackwell Partners, LLC, Series A, Goldman Sachs
Trust -Goldman Sachs High Yield Floating Rate Fund, Goldman Sachs Lux
Investment Funds -Goldman Sachs High Yield Floating Rate Portfolio(LUX),
Goldman Sachs Lux Investment Funds -Global Multi-Sector Credit Portfolio
(LUX), Global Opportunities LLC, Global Opportunities Offshore Ltd., Oceana
Master Fund Ltd., and PWCM Master Fund Ltd.
• The DIP Lenders will provide $90 million in senior secured postpetition financing
in the form of $30 million in new money and a $60 million roll-up of the
Prepetition ABL Facility. Interest shall accrue at Libor plus 7.00% per annum.
The Debtors' use of cash collateral and the loan proceeds shall be used for
working capital and other general corporate purposes, to pay administrative costs
of the chapter 11 cases, to repay all amounts owing under the Prepetition ABL
Facility, to pay transaction costs, fees, and expenses with respect to the DIP
Credit Facility, to make "Permitted Adequate Protection Payments" as defined in
the DIP Agreement, to fund fees owed to the clerk of the Court and the United
States Trustee under 28 U.S.C. § 1930(a), to pay fees incurred by a trustee under
section 726(b)of the Bankruptcy Code up to $100,000, and certain professional
fees and expenses allowed by the Court. The foregoing, however, is governed by
a budget as agreed upon by the parties to the DIP Credit Facility.
• The DIP Lenders will be granted certain liens and claims, including priming liens
and superpriority claims on property ofthe estate.
• The parties will make representations and warranties substantially the same as
those made with respect to the Prepetition ABL Facility.
Events of default under the DIP Agreement are standard for a facility of this type.

12

The following is only a summary ofthe relevant terms and the terms of the DIP Credit Facility and any
related documents shall definitely govern the relationship between the parties thereto.
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The DIP Credit Facility shall terminate on the earlier of(a) Apri15, 2016,(b)the
date on which the Court orders the chapter 11 cases converted to cases under
chapter 7 of the Bankruptcy Code,(c)the acceleration ofthe loans and
termination of commitments under section 8.02 of the DIP Credit Agreement,
(d)the sale of all or substantially all ofthe Debtors' assets, and (e)the
consummation of a confirmed plan of reorganization for the Debtors.
The Restructuring Support Agreement provides the Debtors with a strong and

82.

immediately actionable path to address their capital structure, fully deploy their turnaround plan
in the near-term and successfully emerge from bankruptcy as a strong competitor in the
manufacturing, retail and wholesale markets. The Plan at the heart ofthe Restructuring Support
Agreement contemplates:
• the conversion of over $200 million of Senior Notes into equity interests of
the reorganized American Apparel;
• the infusion into the reorganized American Apparel of up to $40 million in
committed exit capital from the Supporting Parties in the form of a minimum
of$10 million of equity capital pursuant to an equity commitment agreement
and up to an additional $30 million under a exit credit facility; and
• distributions to general unsecured creditors in the form of units in a litigation
trust and, if the Plan is accepted by such class of creditors, a $1 million cash
payment.
If confirmed, I believe that the Plan will provide American Apparel with a significantly
deleveraged balance sheet and will infuse the Company much needed operating capital necessary
to implement and execute on its turnaround plan. The Plan will leave American Apparel on
much stronger footing to compete in the marketplace, saving thousands of American
manufacturing jobs in the process.
83.

In addition to outlining the main terms of the Plan, the Restructuring Support

Agreement, together with the DIP Credit Agreement, also provides a number of relevant
milestones that must be satisfied, including:
• not later than 10 days after the Petition Date, the Debtors shall have filed the Plan,
Disclosure Statement and a motion seeking approval ofthe Disclosure Statement;
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• not later than 45 days after the entry of the interim order approving the DIP Credit
Facility, the Bankruptcy Court must have entered a final order approving the DIP
Credit Facility;
• not later than 60 days from the Petition Date, the Bankruptcy Court must have
held the Confirmation Hearing;
• not later than 120 days from the Petition Date, the Bankruptcy Court must have
entered the Confirmation Order; and
• not later than 180 days from the Petition Date, the Effective Date must have
occurred.
In the event that any ofthese milestones are not satisfied, then each of the Supporting Parties
may terminate its support of the Plan and terminate the Restructuring Support Agreement.
84.

The Restructuring Support Agreement obligates the Debtors to, among other

things, take all necessary action to propose and seek confirmation of the Plan in accordance with
the foregoing milestones. At the same time, the proposed DIP Credit Facility will provide the
Debtors with adequate liquidity to accomplish confirmation of the Plan on a reasonable timeline.
85.

Through the Restructuring Support Agreement and the Supporting Parties'

commitments thereunder, the Debtors intend to emerge from bankruptcy quickly, with drastically
reduced debt, with at least $40 million in new equity and debt capital and with viable and
competitive business operations. Moreover, the Debtors believe that the Plan, by enabling the
Debtors to emerge quickly as a going concern, is in the best interest of their estates and will
otherwise permit the Debtors to avoid liquidation.
V.
86.

FIRST DAY MOTIONS

To enable the Debtors to minimize the adverse effects of these cases, the Debtors

are requesting various types of relief in their First Day Pleadings. Generally, the First Day
Pleadings are designed to meet the Debtors goals of(a) continuing their operations in chapter 11
with as little disruption and loss of productivity as possible,(b) maintaining the confidence and
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support of their customers, employees, vendors, suppliers, and service providers during the
Debtors' reorganization process, and (c) establishing procedures for the smooth and efficient
administration ofthese chapter 11 cases.
87.

I have reviewed each ofthe First Day Pleadings. I believe that the relief sought in

each of the First Day Pleadings is narrowly tailored to meet the goals described above and,
ultimately, will enhance the Debtors' ability to achieve a successful reorganization.
Furthermore, I believe that with respect to those First Day Pleadings requesting the authority to
pay discrete prepetition claims or to continue selected prepetition programs, the relief requested
is essential to the Debtors reorganization and granting the relief within the first twenty-one days
of the chapter 11 cases is necessary to avoid immediate and irreparable harm to the Debtors and
their_ employees, customers, vendors, and creditors.
88.

The Debtors have an immediate need to continue the orderly operation of their

business by securing goods and paying employees in the normal course of business. The
Debtors' continued operations will enable them to preserve the going concern value of their
estates and main vendor and customer confidence.
Administrative and Procedural Motions

A.

89.

The Debtors will present several purely administrative or procedural First Day

Pleadings:(a) a motion to jointly administer the Debtors' bankruptcy cases,(b)a motion to
establish procedures to resolve claims arising under section 503(b)(9) of the Bankruptcy Code,
and (c) an application to employ the Garden City Group, LLC("GCG")as claims and noticing
13
agent under 28 U.S.C. § 156.

13

The GCG application is supported by a separate declaration of Angela Ferrante submitted therewith.
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Consolidated Creditor List and Notice Procedures
90.

As in many large chapter 11 cases that are jointly administered, the Debtors do

not maintain lists of the names and addresses of their respective creditors on adebtor-specific
basis. The Debtors have prepared a consolidated creditor matrix that includes over 30,000
parties that may receive certain notices during these cases. Requiring the Debtors to segregate
and convert their records to provide six separate Debtor-specific creditor matrices would be
unnecessarily burdensome and would result in duplicate filings.
91.

Similarly, the Debtors have proposed certain notice procedures that are designed

to (a) provide service of most documents only to those parties in interest on a "Master Service
List," with any party in interest eligible to be put on the Master Service List upon request, and
(b) with several exceptions, provide electronic service of documents whenever possible to reduce
costs and to speed up the service process. The Debtors believe that these procedures are fair,
will provide adequate service to all relevant parties of all pleadings and documents, and will save
significant amounts in administrative costs that would otherwise detract from potential
recoveries in these cases.
C.

Employee Wages and Benefits
92.

The Debtors and their affiliates employ over 8,500 people, with approximately

7,000 employed directly by the Debtors. The continued and uninterrupted support of the
Debtors; employees is essential to the success ofthe Debtors' business. Maintaining the
goodwill ofthe Debtors' employees and ensuring the uninterrupted availability of their services
will protect the going concern value of the estates and maximize the value ultimately available to
creditors by assisting the Debtors in maintaining the necessary "business as usual" atmosphere
and preserving the Debtors' relationships with customers and vendors. Interruptions in payment
of prepetition employee-related obligations, including wages, health and other benefits, and
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reimbursement of business expenses, will impose hardship on the employees and is certain to
jeopardize their continued performance during this critical time.
93.

To minimize the personal hardship that employees will-suffer if prepetition

employee-related obligations are not paid when due, and to maintain the employees' morale
during this critical time, it is important that the Debtors be permitted to pay and/or perform, as
applicable, employee-related obligations, including:(a)employee wages, salaries, vacation
(where applicable) and holiday pay, and other accrued compensation,(b) prepetition business
expenses, including airfare, hotels, meals during travel, other transportation expenses, postage
and packaging, office supplies, fuel, small equipment, and merchandise samples,(c) prepetition
contributions to, and benefits under, employees' benefit plans,(d) ordinary course bonus
payments to the Debtors' manufacturing workforce,(e) payments to a small group of
supplemental workers that provide information technology services, accounting, and clerical and
other services,(~ carrying forward accrued vacation time, and (g)all costs and expenses incident
to the foregoing.
94.

The Debtors are seeking authority to pay (a) prepetition compensation,

deductions, benefits, and costs in an amount not to exceed $5.5 million in the aggregate,
(b) prepetition business expenses in an amount not to exceed $140,000,(c) manufacturing
bonuses in an amount not to exceed $1.1 million, and (d) obligations to supplemental workers in
an amount not to exceed $500,000.
D.

Customer Programs
95.

The Debtors, in the ordinary course of their business, engage in certain marketing

and sales practices that are designed to maximize profitability by attracting new customers and
enhancing loyalty and sales among their existing customer base. These customer-targeted
practices (collectively, the "Customer Pro r~ ams")include industry standard return and exchange
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policies, a customer loyalty program that allows customers to earn "points" that entitle the
customer to discounts and promotions, gift cards, and various sales promotions. As of the
Petition Date, the Debtors estimate that outstanding gift card balances totaled approximately $5.1
million.
96.

The Debtors operate in a very competitive sector, and much of the success and

viability of the Debtors' businesses are dependent upon brand loyalty, the Debtors' reputation
and confidence of their customers. Continued customer support is essential to the success ofthe
Debtors' businesses and the preservation of the value oftheir estates. The failure to honor the
Customer Obligations in the ordinary course and without interruption would almost certainly
cause the Debtors to suffer an irreparable loss of customer support and confidence, and those
customers might in the future make their purchases elsewhere as a result. The loss of customers
would, without a doubt, detrimentally affect the Debtors' business and the recoveries to
creditors.
E.

Critical Vendors
97.

The Debtors operate one ofthe largest garment manufacturing operations in the

United States. They rely on numerous suppliers, service providers, and vendors for the delivery
of goods and/or services in support of the Debtors' operations. Their operations require
domestic capacity of certain products and services that would be difficult, if not impossible, to
replace without significant disruption to the company's ability to manufacture. The Debtors have
reviewed their outstanding accounts payable and consulted with appropriate members oftheir
management team to identify those vendors that are essential to the Debtors' ongoing operations,
including, yarn and fabric suppliers, contract knitters, accessory and beauty product suppliers,
repair/parts suppliers, specialty services providers, finished goods providers, component and raw
materials suppliers collectively,(the "Critical Vendors").
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To avoid catastrophic disruptions in the Debtors' ability to produce high-quality

products in a timely fashion, it is of the utmost importance that the Debtors' supply chain
remains intact. The Debtors are very concerned, however, that certain Critical Vendors may
refuse to deliver goods and services without payment of at least some portion of their prepetition
claims, or that the failure to pay may otherwise negatively impact the Debtors' existing
relationships with the Critical Vendors. For these reasons, the Debtors seek to minimize the
adverse business effects—as well as the cash flow impact—oftheir chapter 11 filing to the
fullest extent possible by obtaining authority to pay, in the ordinary course of business and in the
Debtors' discretion, subject to the Critical Vendors' agreement to trade terms, at least some
portion of the prepetition claims of certain Critical Vendors.
99.

The Debtors seek to pay Critical Vendors on an interim basis up to an aggregate

amount of$4 million and up to an aggregate amount of $5 million on a final basis.
F.

Prepetition Taxes
100.

The Debtors, in the ordinary course of their business, incur various tax liabilities,

including, among other things, sales and use taxes, franchise taxes, business license fees, and
personal property taxes, as well as other taxes, fees and governmental obligations (the
"Prepetition Taxes"). The Debtors have reviewed their books and records and believe that
accrued but unpaid prepetition taxes incurred in the ordinary course of business total
approximately $1 million as of the Petition Date.
101.

The Debtors seek entry of an order authorizing them to pay the Prepetition Taxes.

The Debtors have ample business justification to pay the Prepetition Taxes because it is my
understanding that(a) many,if not all, of the Prepetition Taxes would be priority claims under
the Bankruptcy Code that likely would be paid in full under a chapter 11 plan,(b)certain ofthe
Prepetition Taxes may not constitute property ofthe Debtors' estates,(c)the Debtors are
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required to pay the Prepetition Taxes to maintain their good standing in the jurisdictions in which
they do business,(d)failure to pay certain Prepetition Taxes could give rise to liens on certain of
the Debtors' property, and (e)the Debtors' directors and officers could face personal liability if
certain Prepetition Taxes are not paid. Therefore, to prevent immediate and irreparable harm that
would result from such disruptions and distractions, the Debtors seek authority to pay these
claims on a first day basis up to a maximum amount of$1 million in the aggregate.
G.

Insurance and Workers' Compensation
102.

In the ordinary course of their business, the Debtors maintain numerous insurance

policies that provide coverage for, among other categories, the following types of liability:
property, terrorism, marine cargo, general liability, automobile, umbrella, pollution, foreign
liability, directors and officers, employment practices, trade credit, and surety bonds. The
Debtors estimate that the aggregate yearly premiums for all of its insurance policies is
approximately $5.4 million.
103.

The Debtors' insurance policies are essential to preserve the value of the Debtors'

businesses, and are, in some cases, required by various laws, regulations or contracts that govern
the Debtors' businesses. It is critical that the insurance policies be maintained and renewed on
an ongoing and uninterrupted basis.
104.

The Debtors are also required to maintain workers' compensation policies in each

of the states in which they do business and provide employees with workers' compensation
coverage for claims arising in any jurisdiction related to their employment. The Debtors
maintain high-deductible workers' compensation insurance policies with New Hampshire
Insurance Company("NHIC"). The current policies with NHIC, which cover all ofthe Debtors'
domestic employees, run from July 14, 2015 to October 14, 2015.
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While the NHIC policies carry a high deductible, the NHIC policies also require

NHIC to satisfy any claims made against the policies if the Debtors do not or cannot do so. As
such, the NHIC policies require the Debtors to post cash collateral to secure those potential
obligations; failure to post required collateral gives NHIC the right to terminate the policies. The
Debtors have recently experienced an increase in their workers' compensation claims activity,
prompting NHIC to demand additional collateral. For instance, to secure athree-month renewal
of the NHIC policies, in July 2015 NHIC required the Debtors to make three monthly collateral
payments of $518,208, which the Debtors did. Thereafter, in August 2015, NHIC requested that
the Debtors pay an additional $5.1 million in collateral by September 28, 2015. The Debtors
made a partial payment of $1.25 million on September 28, 2015; the remaining $3.8 million
request remains outstanding and subject to further actuarial analysis. Finally, in their discussions
with NHIC regarding a renewal of the current policies, NHIC has stated that the terms of such
renewal —which will again be for three months —will require the Debtors to pay a premium of
$325,000 and to post collateral of $2.5 million. A further three-month extension beyond January
2016 will likely require the Debtors to post additional cash collateral. As of the Petition Date,
the Debtors had provided approximately $22.4 million in cash collateral to NHIC or its affiliates.
106.

As of the Petition Date, approximately 310 open workers' compensation claims

were pending against the Debtors under the Workers' Compensation Program. In addition, there
may be other claims by employees relating to prepetition injuries that have not yet been
processed. The Debtors estimate that the aggregate amount of workers' compensation claims
accrued, but not yet paid by the Debtors or their plan administrators or insurer, is approximately
$22.4 million (the "Prepetition Workers' Compensation Claims"). Due to the high deductibles
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on the workers' compensation claims, the Debtors estimate that they are responsible for the
entire $22.4 million in accrued but unpaid claims.
107.

Because the Debtors are required under the laws of most states do maintain

workers' compensation coverage (including California, where the Debtors face the majority of
their workers' compensation claims), with drastic remedies if the Debtors fail to comply with
those laws, the Debtors are seeking authorization to continue the workers' compensation
programs in all applicable states, including the payment of all premiums and additional cash
collateral, as well as outstanding and future administrative fees and costs.
108.

Altogether, the Debtors are seeking to pay prepetition insurance obligations in an

amount not to exceed $26.5 million in the aggregate, which amount includes the $22.4 million in
Prepetition Workers' Compensation Claims, up to $3.8 million in unresolved collateral demands,
and $30,000 in past due administrative fees.
H.

Con~rnzing Administrative Expense Priority Status for Pastpetition Delivery of
Goads and Provision of Services.
109.

The Debtors obtain the goods and services integral to their ongoing business

operations from many vendors and service providers ("Su~liers"). When they filed these cases,
the Debtors had outstanding prepetition purchase orders (collectively, the "Outstanding Orders")
with many of these Suppliers. They will continue to order and receive goods and services from
Suppliers on a postpetition basis during these cases ("Future Orders").
110.

The Debtors believe that Suppliers may, as a result ofthe commencement of these

cases, refuse to perform on Outstanding Orders. Specifically, the Debtors believe that Suppliers
may be concerned that they will be treated as prepetition general unsecured creditors for the cost
of any goods and services they provide to the Debtors after the Petition Date pursuant to the
Outstanding Orders. As a result, Suppliers may require the Debtors to issue substitute
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postpetition purchase orders or provide other assurances of payment before providing the
requested goods and services. Issuing substitute purchase orders or providing other forms of
assurance of payment would be administratively burdensome, time consuming, and
counterproductive, and inevitably would lead to delays in the Debtors' receipt of goods and
services. This could disrupt the Debtors' operations.
111.

Additionally, some Suppliers may not understand the impact of the Debtors'

bankruptcy filing on Future Orders. Such Suppliers may be hesitant to make shipments to the
Debtors due to their uncertainty over the status of these chapter 11 cases. This uncertainty could
impact the Debtors' ability to obtain the goods and services that they need on the best available
terms and pricing.
112.

Under these circumstances, the Debtors believe that relief is necessary to permit

the Debtors to obtain the timely delivery of goods and uninterrupted provision of services from
their Suppliers. Accordingly, the Debtors will seek entry of an order confirming that the
Debtors' undisputed obligations to the Suppliers under Outstanding Orders or Future Orders for
(i) shipments of goods delivered to and accepted by the Debtors on and after the Petition Date
and (ii) the provision of services to the Debtors at the Debtors' request on and after the Petition
Date, will be entitled to administrative expense priority status.
I.

Utilities
113.

The Debtors utilize various utility services provided by numerous utility

companies (collectively, the "Utility Companies"). Because the Utility Companies provide
essential services to the Debtors and their retail operations, any significant interruption in utility
services would be highly problematic. In fact, the temporary or permanent discontinuation of
utilities services at any of the Debtors' locations could irreparably disrupt business operations,
and, as a result, fundamentally undermine the Debtors' restructuring efforts.
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The Debtors will propose procedures to protect the rights of Utility Companies by

providing such Utility Companies with a deposit in an amount equal to approximately two weeks
of the Debtors' aggregate utility expenses. The Debtors submit that the deposit(which will be in
the amount of approximately $500,000), in conjunction with the Debtors' ability to pay for future
utility services in the ordinary course of business and their existing security deposits constitutes
sufficient adequate assurance of future payment to the Utility Companies.
J.

Procedures for Trading in Equity Securities
115.

The Debtors have experienced losses from the operation of their business. As a

result, the Debtors estimate that their federal income tax net operating losses("NOLs") were
approximately $207 million of the December 31, 2014, and they expect to have incurred in
excess of $50 million additional NOLs since then through the Petition Date, which amount could
be even higher when the Debtors emerge from chapter 11. These NOLs are valuable tax
attributes, and to preserve the NOLs the Debtors will seek to (a) establish notice and objection
procedures regarding certain transfers of beneficial interests in equity securities in American
Apparel, Inc. and (b)establish a record date for notice and potential sell-down procedures for
trading in claims against the Debtors. The relief sought will enable the Debtors to closely
monitor certain transfers of equity securities and thereby preserve the Debtors' ability to seek the
necessary relief at the appropriate time if it appears that such transfers may jeopardize the
Debtors' use oftheir NOLs. In addition, establishing a record date with respect to trading in
claims against the Debtors will ensure that claimholders receive sufficient notice that any claims
purchased after such date may ultimately be subject to certain sell-down procedures in the event
an order approving such procedures is sought by the Debtors and entered by the Court in order to
preserve the Debtors' ability to use their NOLs.
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Shipping and Processor Charges
116.

In connection with the day-to-day operation oftheir business, the Debtors rely on

a vast network of third party shippers, haulers, common carriers, truckers, other transporters,
freight forwarders, related shipping services, and logistics management companies (collectively,
the "Shippers")to coordinate transportation of products between and among (a)the Debtors'
manufacturing facilities and distribution center,(b)the Debtors' and their Non-Debtor affiliates'
retail store locations, and (c)the Debtors and their customers.
117.

Additionally, the Debtors rely on certain third party processors (the "Processors")

to perform services during the manufacturing and distribution process. These Processors have
certain capabilities (special dyes, specific types of knitting) that the Debtors do not have inhouse. Other Processors are key because of their high capacity. To perform their services, the
Processors will temporarily take possession of and store large quantities of the Debtors' products
and materials in their own warehouses at various points during the manufacturing and
distribution process.
118.

It is essential to the Debtors' business that they maintain a reliable and efficient

supply of products for sale to customers through their retail and wholesale operations. If the
Debtors fail to pay the claims of Shippers and Processors (collectively, the "Distribution
Vendors"), the Debtors believe that many of the Distribution Vendors may assert possessory
liens against the Debtors' property and may stop providing essential services to the Debtors.
119.

The Debtors have reviewed their books and records and estimate that as ofthe

Petition Date approximately $350,000 is owed in prepetition charges to the Distribution Vendors.
If the Distribution Vendors assert possessory liens and refuse to release the Debtors' products, or
even just delay shipments of those products or materials, the disruption to the Debtors' supply
chain, manufacturing and distribution operations could result in significant adverse consequences

46
DOGS DE:202221.1

Case 15-12055

Doc 3

Filed 10/05/15

Page 47 of 50

to the Debtors' businesses. If raw materials and supplies are withheld by the Shippers, this will
severely impact the Debtors' manufacturing operations and potentially cause the Debtors to
cease manufacturing certain products. Likewise, if finished products that are stored with the
Processors are lost in transit or shipments are delayed, the Debtors will not be able to timely
fulfill customer orders or stock their stores. If the Debtors' business operations are to continue,
and the Debtors are to efficiently administer their estates, the Debtors must be able to maintain
their manufacturing and distribution network in which the payment ofthe Distribution Vendors
comprises a vital link. The Debtors will seek to pay Distribution Vendors up to an aggregate
amount of $350,000.
L.

Cash Management
120.

In the ordinary course of business, the Debtors operate a cash management system

(the "Cash Management S s~")involving 156 domestic bank accounts (collectively, the
"Bank Accounts"). The Cash Management System provides awell-established mechanism for
the collection, management, and disbursement offunds used in the Debtors' business.
121.

The Debtors' ability to continue their Cash Management System in the ordinary

course oftheir business is essential to their operations. Absent the ability to maintain their Cash
Management System, the Debtors would have to significantly alter their business operations to
comply with United States Trustee established guidelines (the "UST Guidelines"). The Cash
Management System provides benefits to the Debtors, such as enabling them to:(a) control and
monitor corporate funds;(b)ensure cash availability; and (c)reduce costs and administrative
expenses by facilitating the movement offunds.
122.

In light of the substantial size and complexity ofthe Debtors' operations, any

disruption in the Debtors' cash management procedures will- hamper the Debtors' efforts to
preserve and enhance the value of their estates. Altering the Cash Management System could
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disrupt payments to employees and key vendors. Therefore, it is essential that the Debtors be
permitted to continue to use their Cash Management System in accordance with their existing
cash management procedures.
123.

The Debtors will also seek authority to implement ordinary course changes to

their Cash Management System that the Debtors determine are beneficial to their business,
provided that such changes shall only be made to the extent permitted under the DIP Credit
Facility or as otherwise ordered by the Court. In addition, the Debtors will seek authority to
make certain changes to their Cash Management System as required by any order approving the
Debtors' entry into the DIP Credit Facility.
124.

In addition, in the ordinary course of their business, the Debtors engage in

intercompany transactions with each other and with certain Non-Debtor Affiliates. The majority
of the Intercompany Transactions involve the purchase and sale of apparel and other
merchandise manufactured by certain of the Debtors and then sold to other Debtors and the NonDebtor Affiliates. Certain Debtors and Non-Debtor Affiliates also submit remittances to
American Apparel(USA), LLC on account of certain expenses incurred by American Apparel
(USA),LLC in employing the Debtors' management and administrative personnel and
maintaining facilities for substantially all of the Debtors' and Non-Debtor Affiliates'
administrative functions. Although Debtors manage their expenses and revenues through a
consolidated Cash Management System, the Debtors maintain records sufficient to track
Intercompany Transactions
125.

The continuation ofthese ordinary course transactions will permit the Debtors to

conduct business as usual, to continue to implement their vertical integration strategy and avoid
any disruption to the detriment ofthe Debtors and their non-Debtor affiliates. The Debtors
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request that the Court accord administrative expense status to all intercompany claims against a
Debtor by another Debtor or allon-Debtor Affiliate arising after the Petition Date as a result of
inter-Debtor and intercompany transactions.
M.

Confirming tl~e Protections of Section 362,365, and 525 of the Bankruptcy Code
126.

Given the global reach of the Debtors' businesses, the Debtors transact with

vendors and suppliers of goods and services located outside the United States. These foreign
creditors and counterparties are not likely to be familiar with the Bankruptcy Code, particularly
with respect to the various protections it affords to chapter 11 debtors, including the automatic
stay. As such, the Debtors believe that there is risk that certain foreign creditors and
counterparties will not adhere to, or respect, the automatic stay or the orders of a court in the
United States. Any such act by a foreign creditor or counterparty in contravention ofthe
Bankruptcy Code could disrupt the Debtors' ability to operate their businesses.
127.

Accordingly, to aid in the administration ofthe Debtors' bankruptcy cases and

avoid disruptions to the Debtors' businesses, the Debtors will seek entry of an order confirming
the application ofthe automatic stay provisions of section 362 ofthe Bankruptcy Code, the antitermination and anti-modification provisions of section 365 of the Bankruptcy Code, and the
anti-discrimination provisions of section 525 of the Bankruptcy Code.
128.

The Debtors believe that, absent an order enforcing the automatic stay protections

of Bankruptcy Code section 362 and the bankruptcy termination provisions of Bankruptcy Code
section 365, parties may take precipitous action against the Debtors or the property of the estates.
The Debtors believe that the existence of such an order, which the Debtors will be able to
transmit to affected parties, will maximize the protections afforded by sections 362, 365 and 525
of the Bankruptcy Code.
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C~N~L~7SIOT~
129.

For all ofthe reasons set forth herein and in the First Day Pleadings, I respectfi~lly

z•egizest that the Court grant the relief requested in each of the First Day Pleadings.

I dectare udder penalty of perjury under the

of the United States of America that the

foregoing is #~~ue and correct.
Dated: t~ctot~er 5, 2015
At: Los An;eles, California

NAI-I50O567~34~~ i I

Wei~~ster~
Chief Restr~~cturing officer
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EXECUTION VERSION

RESTRUCTURING SUPPORT AGREEMENT
This RESTRUCTiJRING SUPPORT AGREEMENT (together with all exhibits,
schedules and attachments hereto, as amended, supplemented or otherwise modified from
time to time in accordance with the terms hereof, this "Agreemei~Y'), dated as of October
4, 2015, is entered into by and among (a) American Apparel, Inc., a Delaware
corporation ("American Apparel"), and its undersigned subsidiaries (each an
"Con~~~any Party" and, collectively with American Apparel, the "Coi~~p~ny");(b)each
ofthe creditor parties identified on the signature pages hereto (such Persons (as defined
below) described in this clause (b), together with their respective successors and
permitted assigns under this Agreement, each, a "Supporting Party" and, collectively,
the "Supporting Parties"). The Company and the Supporting Parties are referred to
herein as the "Parties" and each individually as a "Party". Capitalized terms used herein
and not defined herein shall have the meanings ascribed to such terms in the Plan (as
defined below).
PRELIMINARY STATEMENTS
WHEREAS,as ofthe date"hereof, the Supporting Parties collectively own or
control in excess of95% ofthe aggregate outstanding principal amount of the 13%
Senior Secured Notes due 2020(the "Notes") issued pursuant to an indenture, dated as of
Apri14, 2013,(as amended, supplemented or otherwise modified from time to time, the
"Indenture") by and among the American Apparel, the subsidiary guarantors listed on
the signatures pages thereto and U.S. Bank National Association, as trustee and collateral
agent(the "Indenture Trustee");
WHEREAS,as ofthe date hereof, the Supporting Parties collectively comprise
100% of the lenders under the Amended and Restated Credit Agreement, dated as of
August 17, 2015 (the "ABL Credit Agreement") among American Apparel(USA),
LLC, as a borrower and as borrower representative, American Apparel Retail, Inc.,
American Apparel Dyeing &Finishing, Inc., KCL Knitting, LLC, as the other borrowers
party thereto, the other credit parties thereto, the lenders party thereto and Wilmington
Trust, National Association, as Administrative Agent;
WHEREAS,Standard General (as defined below) is party to that certain Credit
Agreement dated as of March 25, ZO 15 among American Apparel(Carnaby) Limited
("AA Carnaby"), as the initial borrower, certain additional borrowers party thereto,
American Apparel, as guarantor, Standard General L.P., on behalf of one or more of its
controlled funds and the lenders from time to time party thereto (the "U.K. Loan
Agreement");
~~HEREAS,the Company and the Supporting Parties have agreed to implement
a restructuring transaction for the Company in accordance with, and subject to the terms
and. conditions set forth in, this Agreement, the Plan, the DIP Credit Agreement, the Exit
Facility Term Sheet, the Equity Commitment Agreement, and the Governance Term
Sheet(each such document as defined below and including any schedules, annexes and
exhibits attached thereto, each as may be modified in accordance with the terms hereof
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and, collectively, the "Operative Documents" and, such restructuring transaction, the
"Restructuring Transaction");
WHEREAS,the Operative Documents are the product of arm's-length, good
faith negotiations among the Company and the Supporting Parties and sets forth the
material terms and conditions of the Restructuring Transaction, as supplemented by the
terms and conditions of this Agreement;
WHEREAS,the Company plans to commence voluntary reorganization cases
"Chapter
11 Cases") under chapter 11 of title 11 ofthe United States Code (as
(the
amended, the `Bankruptcy Code"), in the United States Bankruptcy Court far the
District of Delaware (the "Bankruptcy Court");
WHEREAS,the Company and the Supporting Parties have agreed to implement
the Restructuring Transaction through the Plan, any modification, supplement or
amendment of which shall be in form and substance acceptable to the Company and the
Requisite Supporting Parties; and
WHEREAS,the Parties desire to express to one another their mutual support and
commitment in respect of the matters discussed herein.
NOW,THEREFORE,in consideration ofthe promises and the mutual
covenants and agreements set forth herein, and for other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged, the Parties agree as
follows:
Section 1. OpeNative Documents. The Qperative Documents are expressly
incorporated herein by reference and made part of this Agreement as if fully set forth
herein. The Operative Documents set forth the material terms and conditions of the Plan
and the Restructuring Transaction;provided, however, that the Operative Documents are
supplemented by the terms and conditions of this Agreement.
Section 2. CeNtain Definitions; Rules ofConstruction. As used in this
Agreement, the following terms have the following meanings:
(a) "ABL Credit Agreement Lenders" means lenders under the ABL Credit
Agreement as ofthe date hereof.
(b) "Alternati~~e Transaction" means any dissolution, winding up, liquidation,
reorganization, assignment for the benefit of creditors, merger, transaction, consolidation,
business combination,joint venture, partnership, sale of assets, financing (debt or equity)
or restructuring of or by the Company, other than the Restructuring Transaction.
(c) "Business Day" means a day other than a Saturday, Sunday or other day on
which the Federal Reserve Bank of New York is closed.
(d) "Claims and Interests" means, as applicable, Note Claims, Other Claims,
SG U.K. Loan Claims, Lion Loan Claims, and Equity Interests.
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(e) "Committee of Lead Lenders' Advisors" means (i) Milbank, Tweed,
Hadley and McCloy LLP ("Milbank"), as lead counsel for the Committee of Lead
Lenders,(ii) Fox Rothschild LLP, as local counsel for the Committee of Lead Lenders'
Advisors,(iii) Ducera Partners LLC, as financial advisor to the Committee of Lead
Lenders, and (iv) any successor counsel or advisor to any of the foregoing.
(fl "Committee of Lead Lenders" that certain group of holders of Notes and
ABL Credit Agreement Lenders comprised of certain funds associated with Monarch
Alternative Capital LP, Coliseum Capital Management, LLC, Goldman Sachs Asset
Management, L.P., and Pentwater Capital Management LP.
(g) "Confirmation Order" means an order of the Bankruptcy Court
confirming the Plan pursuant to section 1129 of the Bankruptcy Code.
(h) "DIP Credit Agreement" means that certain superpriority debtor-inpossession credit agreement entered into among American Apparel(USA)LLC,the
lenders from time to time parties thereto and Wilmington Trust, National Association, as
it may be amended from time to time in accordance with the terms thereof and attached
hereto as E~chibit B.
(i) "DIP Facility" means term loan credit facility evidenced by the DIP Credit
Agreement.
(j) "DIP Order" means, as applicable,(i) an interim order in the proposed
form annexed hereto as E~ibit F and to be entered by the Bankruptcy Court approving,
inter alia, the Company's entry into the DIP Credit Agreement or (ii) the Final DIP
Order.
(k) "Disclosure Statement" means the disclosure statement for the Plan. that is
prepared and distributed in accordance with, among other things, sections 1125, 1126(b),
and 1145 of the Bankruptcy Code, Rule 3018 of the Federal Rules of Bankruptcy
Procedure (the "Bankruptcy Rules") and other applicable law, and all exhibits,
schedules, supplements, modifications and amendments thereto.
(1) "Disclosure Statement Order" means an order of the Bankruptcy Court
approving the Disclosure Statement and the Solicitation (as defined below).
(m) "Effective Date" means the date upon which all conditions precedent to the
effectiveness of the Plan have either been satisfied or expressly waived in accordance
with the terms thereof, and on which the transactions to occur on the Effective Date
pursuant to the Plan occur or are consummated.
(n) "Equity ComniitiYient Agreen~eut" means the agreement setting forth the
material terms for the New Equity Investment and related commitment, attached hereto
as Exhibit D, and any modification, supplement or amendment thereto, which shall be in
form and substance acceptable to the Company and the Requisite Supporting Parties.
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(o) "Equity Interests" means any capital stock, limited liability company
interests, partnership interests or other equity, ownership or profits interests in American
Apparel or in any of its subsidiaries, and any options, warrants, conversion privileges or
rights of any kind to acquire any capital stock, limited liability company interests,
partnership interests or other equity, ownership or profits interests in American Apparel
or any of its undersigned subsidiaries.
(p) "Exit Facility Term Sheet" means the term sheet setting forth the material
terms for the exit financing facility attached hereto as Exhibit C and any modification,
supplement or amendment thereto, which shall be in form and substance acceptable to the
Company and the Requisite Supporting Parties.
(q) "Final DIP Order" means the Final Order approving, inter alia, the
Company's entry into the DIP Credit Agreement.
(r) "Final Order" means an order or judgment ofthe Bankruptcy Court(or
any other court of competentjurisdiction) entered by the Bankruptcy Court(or such other
court) on the docket in the Chapter 11 Cases (or the docket of such other court) that is not
subject to a stay and has not been modified, amended, reversed or vacated without the
consent ofthe Company and the Requisite Supporting Parties.
(s) "Governance Term Sheet" means the term sheet attached hereto as E~ibit
E, setting forth the material terms for the governance and organization of the restructured
Debtors on the effective date of the Plan (including the terms of the New LLC Agreement
and the Registration Rights Agreement) and any modification, supplement or amendment
to such term sheet, which shall be in form and substance acceptable to the Company and
the Requisite Supporting Parties.
(t) "Lion Loan" means that certain Credit Agreement, dated as of May 22,
2013, by and between American Apparel, Inc. and Lion/Hollywood LLC as further
amended and in respect of which the loans held by and other rights and obligation
thereunder of Lion/Hollywood LLC were assigned to and assumed by Standard General.
(u)

"Lion Loan Claims" means any and all claims arising under the Lion

Loan.
(v) "Nomination Agreement" means that certain Nomination, Standstill and
Support Agreement, dated July 9, 2014 among Standard General, the Company, and Dov
Charney.
(w) "Note Claims" means any and all claims arising under the Indenture or in
respect of the Notes.
(x) "Other Claims" means any "claims"(as such term is defined in section
101(5) ofthe Bankruptcy Code) against the Company and/or any of its undersigned
subsidiaries other than Note Claims.
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(y) "Person" means an individual, a partnership, a joint venture, a limited
liability company, a corporation, a trust, an unincorporated organization, a group, a
governmental or regulatory authority, or any legal entity or association.
(z) "Plan" means the plan of reorganization to be confirmed in the Chapter 11
Cases attached hereto as E~ibit A,together with all exhibits, schedules and attachments
thereto, as amended, supplemented or otherwise modified from time to time.
(aa) "Requisite Supporting Parties" means, as of any date of determination,
the Support Parties who own or control as of such date at least 66 and two-thirds percent
in principal amount of the Notes.
(bb) "Restructuring Documents" means all agreements, instruments or orders
(including all exhibits, schedules, supplements, appendices, annexes and attachments
thereto) that are utilized to implement or effectuate, or that otherwise relate to, this
Agreement, the Operative Documents, the Plan and/or the Restructuring Transaction,
each in form and substance acceptable or reasonably acceptable (as applicable according
to the specific provisions of this Agreement)to the Company and the Requisite
Supporting Parties, including (i) the Plan Supplement,(ii) the Disclosure Statement and
'any motion seeking the approval thereof,(iii) the Disclosure Statement Order,(iv)the
Confirmation Order,(v)the ballots, the motion to approve the form of the ballots and the
Solicitation, and the order of the Bankruptcy Court approving the form of the ballots and
the Solicitation,(vi) any documentation relating to the DIP Facility, the Exit Term Loan
Facility, and the New Equity Interests, and (vii) any documentation relating to exit
financing, post-emergence organizational documents, equityholder-related agreements or
other related documents to be executed on the Effective Date.
(cc) "Restructuring Sapport Period" means, with reference to any Party, the
period commencing on the Restructuring Support Effective Date and ending on the
earlier of(i) the Effective Date and (ii) the date on which this Agreement is terminated
with respect to such Party in accordance with Section 7 hereof.
(dd) "~G U.K. Loan Claims" means any and all claims arising under the SG
U.K. Loan.
(ee) "Solicitation" means the solicitation of votes to accept or reject the Plan
pursuant to sections 1125 and 1126 ofthe Bankruptcy Code.
(ffl "Standard General" means Standard General L.P., Standard General
Master Fund L.P., P Standard General Ltd., and any affiliate or subsidiary of such
entities.
(gg) "Standard General Advisors" means Debevoise &Plimpton LLP, counsel
General, and one local counsel to Standard General.
Standard
to
(hh) "Transaction Expenses" means all reasonable and documented fees and
expenses of the Committee of Lead Lenders' Advisors and Standard General's Advisors
in connection with the negotiation, formulation, preparation, execution, delivery,
5
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implementation, consummation and enforcement of this Agreement, the Plan, the
Restructuring Documents, and the transactions contemplated thereby, in each case as
provided in the DIP Order, but shall not include, among other things, fees and expenses
relating to any litigation commenced against Standard General or any challenges to
Standard General's Claims (other than fees and expenses incurred as a result of(x) any
such litigation or challenges asserted by another Party or(y)the commencement against
Standard General of any litigation related to this Agreement, the Plan, the Restructuring
Documents and the transactions contemplated thereby).
Unless otherwise specified, references in this Agreement to any Section or clause
to
refer such Section or clause as contained in this Agreement. The words "herein,"
"hereof" and "hereunder" and other words of similar import in this Agreement refer to
this Agreement as a whole, and not to any particular Section or clause contained in this
Agreement. Wherever from the context it appears appropriate, each term stated in either
the singular or plural shall include the singular and the plural, and pronouns stated in the
masculine, feminine or neuter gender shall include the masculine, feminine and neuter
genders. The words "including,""includes" and "include" shall each be deemed to be
followed by the words "without limitation".
Section 3.

BankNuptcy PNocess; Plan ofReoNganization

(a) Commencement ofthe Chapter I1 Cases. The Company hereby agrees that,
as soon as reasonably practicable, but in no event later than October 5, 2015 (the date on
which such filing occurs, the "Commencement Date"), the Company shall file with the
Bankruptcy Court voluntary petitions for relief under chapter 11 of the Bankruptcy Code
and any and all other documents necessary to commence the Chapter 11 Case of each
Company Party.
(b) Filing ofPlan and Disclosure Statement: The Company shall file with the
Bankruptcy Court (i) the Plan and (ii) the Disclosure Statement. Any modifications,
supplements or amendments ofthe Plan or Disclosure Statement shall be in form and
substance acceptable to the Company and the Requisite Supporting Parties.
(c) Filing ofSolicitation Motion: The Company shall file with the Bankruptcy
Court a motion seeking approval ofthe Disclosure Statement and related solicitation
procedures, which shall be in form and substance acceptable to the Company and
reasonably acceptable to the Requisite Supporting Parties.
(d) Confirmation ofthe Plan: The Company shall use its commercially
reasonable efforts to obtain confirmation of the Plan as soon as reasonably practicable
following the Commencement Date in accordance with the Bankruptcy Code and on
terms consistent with this Agreement and the DIP Credit Agreement, and each
Supporting Party shall use its commercially reasonable efforts to cooperate fully in
connection therewith.
(e) Approval ofthe DIP Facility: On the Commencement Date, the Company
shall file a motion seeking entry of the DIP Order that shall authorize the Company's
6
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entry into the DIP Credit Agreement and DIP Facility, which motion shall be in form and
substance acceptable to the Company and reasonably acceptable to the Requisite
Supporting Parties (the "DIP Motion").
(fl Restructuring Documents: All Restructuring Documents shall be in form
and substance acceptable or reasonably acceptable (as applicable according to the
specific provisions ofthis Agreement)to the Company and the Requisite Supporting
Parties.
Section 4.

AgNeements ofthe SuppoNting Parties.

(a) Support ofRestNuctuNing Transaction. Each of the Supporting Parties agrees
that, for the duration ofthe Restructuring Support Period, such Supporting Party shall:
(i) subject to receipt of a Disclosure Statement approved by the
Bankruptcy Court soliciting the Plan, timely vote or cause to be voted its Claims
and Interests, as applicable, to accept the Plan, by delivering its duly executed and
completed ballots accepting the Plan on a timely basis following the
commencement of the Solicitation, which ballots shall not indicate that the
Supporting Party opts out of third-party releases provided under the Plan;
provided that such vote shall be immediately revoked and deemed void ab initio
upon termination of this Agreement pursuant to the terms hereof(except any
termination pursuant to Section 7(d) hereofl;
(ii)
such vote;

not change or withdraw (or cause to be changed or withdrawn) any

(iii) not(x) object to, delay, impede or take any other action to interfere
with acceptance or implementation of the Plan,(y) directly or indirectly solicit,
encourage, propose, file, support, participate in the formulation of or vote for, any
restructuring, sale of assets, merger, workout or plan of reorganization for the
Company or any of its affiliates or subsidiaries other than the Plan or (z)
otherwise take any action that would in any material respect interfere with, delay
or postpone the consummation of the Restructuring Transaction;
(iv) support, and take all reasonable actions necessary to facilitate the
implementation and consummation of, the Restructuring Transaction (including
the Bankruptcy Court's approval of the Restructuring Documents, the Solicitation
and confirmation of the Plan and the consummation of the Restructuring
Transaction pursuant to the Plan);
(v) not(A)directly or indirectly propose, support, assist, encourage,
solicit, or vote for, any Alternative Transaction,(B)support or encourage the
termination or modification of the Company's exclusive period for the filing of a
plan or the Company's exclusive period to solicit votes on a plan,(C)take any
other action, including initiating any legal proceedings or enforcing rights as a
holder of Claims and Interests, as applicable, that is inconsistent with this
Agreement or the Restructuring Documents, or that would reasonably be expected
7
NAI-1500568643v5

Case 15-12055

Doc 3-1

Filed 10/05/15

Page 9 of 30

to prevent, interfere with, delay or impede the implementation or consummation
ofthe Restructuring Transaction (including the Bankruptcy Court's approval of
the Restructuring Documents, the Solicitation and confirmation ofthe Plan and
the consummation of the Restructuring Transaction pursuant to the Plan); and(D)
oppose or object to, or support any other Person's efforts to oppose or object to,
any motions filed by the Company that are not inconsistent with this Agreement;
(vi) support, and not object to, the Company's establishment(including
the Company's motion seeking approval ofl and the Bankruptcy Court's approval
of a customary key employee retention plan and key employee incentive plan for
certain employees of the Company on terms and conditions reasonably acceptable
to the Supporting Parties;
(vii) timely vote or cause to be voted its Claims and Interests, as
applicable, against any Alternative Transaction; and
(viii) concurrently with the delivery to the Debtors of executed signature
pages to this Agreement, deliver to the Company its executed signature pages to
the DIP Credit Agreement and the Equity Commitment Agreement.
(b) Rights ofSupporting Parties Unaffected. Nothing contained herein shall
limit (i) the rights of a Supporting Party under any applicable bankruptcy, insolvency,
foreclosure or similar proceeding, including, without limitation, appearing as a party in
interest in any matter to be adjudicated in order to be heard concerning any matter arising
in the Chapter 11 Cases, in each case, so long as the exercise of any such right is
consistent with such Supporting Party's obligations hereunder;(ii) subject to Section 4(e)
and Section 6 hereof, any right of a Supporting Party under(x)the Indenture, or
constituting a waiver or amendment of any provision of the Indenture, and (y) any other
applicable agreement, instrument or document that gives rise to a Supporting Party's
Claims and Interests, as applicable, or constituting a waiver or amendment of any
provision of any such agreement, instrument or document;(iii) the ability of a Supporting
Party to consult with other Supporting Parties or the Company; or (iv) the ability of a
Supporting Party to enforce any right, remedy, condition, consent or approval
requirement under this Agreement or any of the Restructuring Documents.
(c) TransfeNs. Each Supporting Party agrees that, for the duration of the
Restructuring Support Period, such Supporting Party shall not sell, transfer, loan, issue,
pledge, hypothecate, assign, grant, or otherwise dispose of(including by participation),
directly or indirectly, in whole or in part, any of its Claims and Interests, as applicable, or
any option thereon or any right or interest therein (including granting any proxies,
depositing any Claims and Interests into a voting trust or entering into a voting agreement
with respect to any Claims and Interests)(collectively, a "Transfer"), unless(A)after
providing 10 days' notice of such proposed transfer to the Supporting Parties, the
Requisite Supporting Parties do not object to such transfer; and(B)the transferee of such
Claims and Interests (the "Transferee") either (i) is a Supporting Party or,(ii) if such
Transferee is not a Supporting Party and there is no objection pursuant to subsection (A),
prior to the effectiveness of such Transfer, such Transferee agrees in writing, for the
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benefit ofthe Parties, to become a Supporting Party and to be bound by all of the terms of
this Agreement applicable to a Supporting Party (including with respect to any and all
Claims and Interests the Transferee already may then or subsequently own or control) by
executing a joinder agreement, substantially in the form attached hereto as Exhibit G
(each, a "Joinder Agreement"), and by delivering an executed copy thereof to Milbank,
Standard General Advisors, and the Company (in accordance with the notice provisions
set forth in Section 23 hereof and prior to the effectiveness of such Transfer), in which
event(x)the Transferee shall be deemed to be a Supporting Party hereunder with respect
to all of its owned or controlled Claims and Interests and (y)the transferor Supporting
Party shall be deemed to relinquish its rights, and be released from its obligations, under
this Agreement to the extent of the transferred Claims and Interests. Each Supporting
Party agrees that any Transfer of any Claims and Interests that does not comply with the
terms and procedures set forth herein shall be deemed void ab initio, and the Company
and each other Supporting Party shall have the right to enforce the voiding of such
Transfer. The restrictions ofthis paragraph shall not apply to any Transfers from a
Supporting Parry to a Person that controls, is controlled by, or is under common control
with such Supporting Party, whether such control is derived from equity ownership,
contractual authority or otherwise. For the avoidance of doubt, and notwithstanding
anything to the contrary contained in this Agreement, any Transfer shall be subject to any
order governing trading of Claims and/or Interests entered by the Bankruptcy Court
pursuant to a customary "NOL motion" filed by the Company.
(d) Additional Claims and Interests. In the event that any Supporting Party
acquires additional Claims and Interests, as applicable, such Supporting Party agrees that
all such Claims and Interests shall automatically become subject to the provisions of this
Agreement.
(e) Forbearance. During the Restructuring Support Period, each Supporting
agrees to (i) forbear from the exercise of any rights or remedies it may have
hereby
Party
against the Company, AA Carnaby or any Supporting Party under any agreement with the
Company or AA Carnaby, including, without limitation, the ABL Credit Agreement, the
Indenture (including any collateral documents referenced therein), the Nomination
Agreement, the U.K. Loan Agreement, and the Lion Loan Agreement, and under
applicable United States or foreign law or otherwise, in each case, with respect to any
defaults or events of default which may arise under any such agreements or such
applicable law at any time on or before the termination of this Agreement and (ii) not
commence any legal action or assert a claim against any other Party or object to any of
the Prepetition ABL Claims, Note Claims, SG U.K. Loan Claims, Lion Loan Claims or
DIP Claims of any other Party in the Chapter 11 Cases. For the avoidance of doubt,
except as provided in this Agreement, the forbearance set forth in this Section 4(e) shall
not constitute a waiver with respect to any defaults or any events of default under any of
the foregoing agreements and shall not bar any Supporting Party from filing a proof of
claim or taking action to establish the amount of such claim. Except as expressly
provided in this Agreement, nothing herein is intended to, or does, in any manner waive,
limit, impair, or restrict any right of any Supporting Party, the ability of each of the
Supporting Parties to protect and preserve its rights, remedies and interests, including its
claims, against the Company. If the transactions contemplated hereby are not
9
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consummated, or if this Agreement is terminated for any reason, the Parties fully reserve
any and all oftheir rights.
Section 5. Agreements ofthe Company. (a)Affirmative Covenants. Subject to
Section 25(a) hereof, the Company,jointly and severally, agrees that, for the duration of
the Restructuring Support Period, unless otherwise consented to or waived in writing by
the Requisite Supporting Parties, the Company shall use commercially reasonable efforts
to:
(i) (A)support and take all reasonable actions necessary to facilitate
the implementation and consummation ofthe Restructuring Transaction
(including, without limitation, seeking the Bankruptcy Court's approval of the
Restructuring Documents and DIP Credit Agreement, adequate protection, and
other relief set forth in the DIP Order, as applicable, the Solicitation, confirmation
of the Plan and the consummation of the Restructuring Transaction pursuant to
the Plan); and(B)not take any action that is inconsistent with the implementation
or consummation of the Restructuring Transaction;
(ii) comply with each of the deadlines provided in the DIP Order or the
DIP Credit Agreement;
(iii) timely file an objection to any motion filed with the Bankruptcy
Court by any Person seeking an order(A)directing the appointment in the
Chapter 11 Cases of an examiner with expanded powers or a trustee,(B)
converting the Chapter 11 Cases to cases under chapter 7 ofthe Bankruptcy Code,
(C) dismissing the Chapter 11 Cases or(D)granting any relief that is inconsistent
with this Agreement in any material respect;
(iv) timely file an objection to any motion filed with the Bankruptcy
Court by any Person seeking an order modifying or terminating the Company's
exclusive right to file and/or solicit acceptances of a plan;
(v) provide to the Committee of Lead Lenders' Advisors, and direct
their employees, officers, advisors and other representatives to provide the
Supporting Parties' Advisors,(A)reasonable access (without any material
disruption to the conduct of the Company's businesses) during normal business
hours to the Company's books and records,(B)reasonable access to the
management and advisors ofthe Company for the purposes of evaluating the
Company's assets, liabilities, operations, businesses, finances, strategies,
prospects and affairs and(C)timely and reasonable responses to all reasonable
diligence requests;
(vi) promptly notify the Supporting Parties of any newly commenced
material governmental or third party litigations, investigations or hearings;
(vii) promptly notify the Supporting Parties of any breach by the
Company of which the Company has knowledge in respect of any ofthe
obligations, representations, warranties, or covenants set forth in this Agreement
10
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by furnishing written notice to Milbank within three(3)Business Days of actual
knowledge of such breach;
(viii) distribute any and all material pleadings to be filed with the
Bankruptcy Court to Milbank as promptly as practicable in advance of any filing
thereof; and
(ix) to obtain any and all required governmental, regulatory and/or
third party approvals necessary or required for the implementation or
consummation ofthe Restructuring Transaction or the approval by the
Bankruptcy Court of the Restructuring Documents, as applicable.
(b) Negative Covenants. Subject to Section 25(a) hereof, the Company,jointly
and severally, agrees that, for the duration of the Restructuring Support Period, unless
otherwise consented to in writing by the Requisite Supporting Parties, the Company shall
not, directly or indirectly, do any of the following:
(i)

seek, solicit, propose or support an Alternative Transaction;

(ii) (A)publicly announce its intention not to pursue the Restructuring
Transaction;(B)suspend or revoke the Restructuring Transaction; or(C)execute,
file or agree to file any Restructuring Documents (including any modifications or
amendments thereofl that are inconsistent in any material respect with this
Agreement or the Operative Documents;
(iii) commence an avoidance action or other legal proceeding that
challenges the validity, enforceability or priority of the Indenture, the Notes, or
any Claim or Interest held by any Supporting Party;
(iv) enter into any commitment or agreement with respect to debtor-inpossession financing, use of cash collateral, adequate protection, exit financing
and/or any other financing arrangements other than the DIP Facility; or
(v) file any motion, pleading or other Restructuring Document with
the Bankruptcy Court(including any modifications or amendments thereofl, or
publicly announce that it intends to take or has taken any action, in each case, that
is inconsistent in any material respect with this Agreement or the Documents.
Section 6. Additional Agreements ofStandaNd General: Standard General,
jointly and severally, agrees, on or before the Effective Date, to waive any defaults under
the U.K. Loan Agreement(other than defaults arising from AA Carnaby's failure to pay
principal and interest thereunder) necessary to implement the treatment ofthe SG U.K.
Loan Claims under the Plan and to make reasonable modifications to the U.K. Loan
Agreement, in each case, so long as(a) no Party or AA Carnaby takes any action that
materially adversely affects the rights of Standard General under the U.K. Loan
Agreement and (b)the Plan provides for the reinstatement ofthe SG U.K. Loan Claims.
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Section 7. Termination ofAgreement. (a)Supporting Party Termination
Events. Upon written notice (the "Supporting Party Termination Notice") from the
Requisite Supporting Parties delivered in accordance with Section 23 hereof, the
Requisite Supporting Parties may terminate this Agreement at any time after the
occurrence, and during the continuation, of any ofthe following events (each, a
"Supporting Party Termination E~~eut"):
(i) the breach in any material respect by the Company of any of its
covenants, obligations, representations or warranties contained in this Agreement,
and such breach remains uncured for a period of five (5) Business Days from the
date the Company receives a Supporting Party Termination Notice;
(ii) the acceleration of the DIP Facility after the occurrence of an
"Event of Default" under the DIP Facility;
(iii) on October 5, 2015, unless the Company has commenced the
Chapter 11 Cases;
(iv) the issuance by any governmental authority, including any
regulatory authority or court of competent jurisdiction, of any ruling,judgment or
order enjoining the consummation of a material portion of the Restructuring
Transaction, unless such ruling,judgment or order has not been stayed, reversed
or vacated within five(5) Business Days after the date of such issuance; provided,
however, that if such issuance has been made at the request of any of the
Supporting Parties, then the Supporting Parties shall not be entitled to exercise the
Supporting Party Termination Event with respect to such issuance;
(v) the Company files any motion or pleading with the Bankruptcy
Court that is not consistent with this Agreement or the Operative Documents and
such motion or pleading has not been withdrawn prior to the earlier of(i) two(2)
Business Days after the Company receives written notice from the Requisite
Supporting Parties (in accordance with Section 23)that such motion or pleading is
inconsistent with this Agreement or the Operative Documents and (ii) entry of an
order of the Bankruptcy Court approving such motion or pleading;
(vi) the Bankruptcy Court grants relief that is inconsistent with this
Agreement in any material respect;
(vii)

the Company proposes or supports an Alternative Transaction;

(viii) the Company(A) withdraws the Plan or publicly announces its
intention to withdraw the Plan or to pursue an Alternative Transaction,(B)files a
Restructuring Document in form and substance that has not been consented to by
the Requisite Supporting Parties,(C) moves voluntarily to dismiss any of the
Chapter 11 Cases,(D)moves for conversion of any of the Chapter 11 Cases to
chapter 7 under the Bankruptcy Code, or(E)moves for the appointment of an
examiner with expanded powers or a chapter 11 trustee;
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(ix) the waiver, amendment or modification of the Plan or any of the
other Restructuring Documents, in a manner inconsistent with this Agreement or
the Plan without the consent the Requisite Supporting Parties;
(x) the Plan, the Disclosure Statement and motion seeking entry ofthe
Disclosure Statement Order are not filed with the Bankruptcy Court by the date
that is 10 days after the Commencement Date; and
(xi) the Bankruptcy Court enters an order(A)directing the
appointment of an examiner with expanded powers or a chapter 11 trustee,(B)
converting the Chapter 11 Cases to cases under chapter 7 ofthe Bankruptcy Code,
or(C)dismissing the Chapter 11 Cases.
(b) Company Termination Events. The Company may terminate this Agreement
as to all Parties (unless otherwise provided below in this Section 7(b)), upon written
notice (the "Company Termination Notice") delivered in accordance with Section 23
hereof, upon the occurrence of any ofthe following events (each, a"Company
Termination EvenY'):
(i) the breach in any material respect by a Supporting Party of their
covenants, obligations, representations or warranties contained in this Agreement,
which breach remains uncured for a period of five(5)Business Days from the
date the Supporting Party receives the Company Termination Notice (except for
any breach of Section 4(a)(viii), for which there shall be no cure period), but such
termination only shall be with respect to such Supporting Party; provided,
however, that ifthe termination ofthis Agreement with respect to such
Supporting Party is based on a breach of Section 4(a)(viii) or causes the
remaining Supporting Parties to hold less than 66 and 2/3rds of the thenoutstanding principal amount of the Notes, then the Company shall have the right
to terminate this Agreement with respect to all Parties;
(ii) the issuance by any governmental authority, including any
regulatory authority or court of competentjurisdiction, of any ruling,judgment or
order enjoining the consummation of a material portion of the Restructuring
Transaction, unless, in each case, such ruling,judgment or order has been issued
at the request ofthe Company, or, in all other circumstances, such ruling,
judgment or order has not been stayed, reversed or vacated within three Business
Days after such issuance; and
(iii) the board of directors of any Company Party, after consultation
counsel, determines in good faith that continued performance under
outside
with
this Agreement would be inconsistent with the exercise of its fiduciary duties
under applicable law, including because such board's fiduciary obligations require
it to direct such Company Party to accept a proposal for an Alternative
Transaction.
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(c) Mutual Termination. This Agreement may be terminated by mutual written
agreement among the Company and the Requisite Supporting Parties.
(d) Automatic Termination. This Agreement shall automatically terminate upon
the Effective Date.
(e) Effect ofTermination. Upon the termination ofthis Agreement in
accordance with Section 5(a), 5(b), or 5(c), and except as provided in Section 17 herein,
this Agreement shall become void and of no further force or effect, and each Party shall,
except as otherwise expressly provided in this Agreement, be immediately released from
its liabilities, obligations, commitments, undertakings and agreements under or related to
this Agreement and shall have all the rights and remedies that it would have had and shall
be entitled to take all actions, whether with respect to the Claims and Interests, the
Restructuring Transaction or otherwise, that it would have been entitled to take had it not
entered into this Agreement, including all rights and remedies available to it under
applicable law, the Indenture and the ABL Credit Agreement and/or any ancillary
documents or agreements thereto; provided, however, that in no event shall any such
termination relieve a Party hereto from (i) liability for its breach or non-performance of
its obligations hereunder prior to the date of such termination and (ii) obligations under
this Agreement that by their express terms expressly survive termination of this
Agreement. If this Agreement has been terminated at a time when permission of the
Bankruptcy Court shall be required for a Supporting Party to change or withdraw (or
cause to change or withdraw) its vote to accept the Plan, the Company shall not oppose
any attempt by such Supporting Party to change or withdraw (or cause to change or
withdraw) such vote at such time.
(fl Automatic Stay. The Company acknowledges and agrees, and shall not
dispute, that the giving of a Supporting Party Termination Notice by any of the
Supporting Parties or the Indenture Trustee pursuant to this Agreement shall not be a
violation of the automatic stay under section 362 of the Bankruptcy Code (and the
Company hereby waives, to the greatest extent possible, the applicability of the automatic
stay to the giving of such notice), and no cure period contained in this Agreement shall be
extended pursuant to sections 108 or 365 of the Bankruptcy Code or any other applicable
law without the prior written consent of the Requisite Supporting Parties.
Section 8. Good Faith Cooperation; FurtherA.ssurances; Acknowledgement.
The Parties shall cooperate with one another in good faith and shall coordinate their
activities with one another (to the extent practicable and subject to the terms hereofl in
respect of(a) all matters concerning the implementation of the Restructuring Transaction,
and (b)the pursuit and support of the Restructuring Transaction (including confirmation
of the Plan). Without limiting the foregoing, upon the reasonable request ofthe Standard
General Advisors, the Committee of Lead Lenders' Advisors shall consult with the
Standard General Advisors with respect to the matters contemplated hereby, including
any consent required of the Requisite Supporting Parties. Furthermore, subject to the
terms hereof, each ofthe Parties shall take such actions as may be reasonably necessary
to carry out the purposes and intent ofthis Agreement and the Restructuring Transaction,
including making and filing any required governmental or regulatory filings and voting
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any Claims and Interests in favor of the Plan, and shall refrain from taking any action that
would frustrate the purposes and intent of this Agreement. This Agreement is not, and
shall not be deemed, a solicitation of votes for the acceptance of a chapter 11 plan or a
solicitation to tender or exchange any securities. The acceptance ofthe Plan by the
Supporting Parties will not be solicited until the Supporting Parties have received the
Disclosure Statement and related ballots, as approved by the Bankruptcy Court.
Section 9. Representations and Warranties. (a)Each Party, severally (and not
jointly), represents and warrants to the other Parties that the following statements are true
and correct as of the date hereof(or as of the date a Supporting Party becomes a party
hereto):
(i) such Party is validly existing and in good standing under the laws
of its jurisdiction of incorporation or organization, has all requisite corporate,
partnership, limited liability company or similar authority to enter into this
Agreement and perform its obligations under, and carry out the transactions
contemplated in, this Agreement, and the execution and delivery ofthis
Agreement by such Party and the performance of such Party's obligations under
this Agreement have been duly authorized by all necessary corporate, limited
liability company, partnership or other similar action on its part;
(ii) the execution, delivery and performance by such Party of this
Agreement does not and will not(A)violate any provision of law, rule or
regulation applicable to it or any of its subsidiaries or its charter or bylaws (or
other similar governing documents) or those of any of its subsidiaries, or(B)
conflict with, result in a breach of or constitute (with due notice or lapse oftime
or both) a default under any material contractual obligation to which it or any of
its subsidiaries is a party, other than breaches that arise from (1)the
commencement or filing of a voluntary or involuntary petition under any
bankruptcy, insolvency or debtor relief laws of any jurisdiction or(2) any
agreement to enter into or commence any bankruptcy, insolvency proceeding or
any proceeding under any debtor relief laws, in each case, of any jurisdiction;
(iii) the execution, delivery and performance by such Party of this
Agreement does not and will not require any registration or filing with, consent or
approval of, or notice to, or other action of, with or by, any federal, state or
governmental authority, regulatory body or commission, except such filings as
may be necessary or required under the Securities Act of 1933, as amended, the
Securities Exchange Act of 1934, as amended or any rule or regulation
promulgated thereunder (the "Exchange Act"),"blue sky" laws or the
Bankruptcy Code; and
(iv) this Agreement is the legally valid and binding obligation of such
Party, enforceable in accordance with its terms, except as enforcement may be
limited by bankruptcy, insolvency, reorganization, moratorium or other similar
laws relating to or limiting creditors' rights generally or by equitable principles
relating to enforceability or a ruling of the Bankruptcy Court.
15
NAI-1500568643v5

Case 15-12055

Doc 3-1

Filed 10/05/15

Page 17 of 30

(b) Each Supporting Party severally (and not jointly) represents and warrants
that, as ofthe date hereof(or as ofthe date such Supporting Party becomes a party
hereto):
(i) it is the beneficial owner of the principal or notional (as applicable)
amount(which amount shall be denominated in the applicable currency) or
number of Claims and Interests, as applicable, set forth below its name on the
signature page hereof(or below its name on the signature page of a Joinder
Agreement for any Supporting Party that becomes a party hereto after the date
hereofl, and/or has, with respect to the beneficial owners of such Claims and
Interests,(A)full power and authority to vote on, and consent to, matters
concerning such Claims and Interests, or to exchange, assign and Transfer such
Claims and Interests, or(B)full power and authority to bind, or act on behalf of,
such beneficial owners with respect to such Claims and Interests;
it has made no prior assignment, sale, participation, grant,
(ii)
conveyance or other Transfer of, and has not entered into any other agreement to
assign, sell, participate, grant, convey or otherwise Transfer, in whole or in part,
any portion of its right, title, or interests in any Claims and Interests that is
inconsistent with the representations and warranties of such Supporting Party
herein or would render such Supporting Party otherwise unable to comply with
this Agreement and perform its obligations hereunder; and
(iii)
the Claims and Interests owned by such Supporting Party are free
and clear of any option, proxy, voting restriction, right of first refusal or other
limitation on disposition of any kind, that would reasonably be expected to
adversely affect in any way the performance by such Supporting Party of its
obligations contained in this Agreement at the time such obligations are required
to be performed.
(c) It is understood and agreed that the representations and warranties made by
a Supporting Party that is an investment manager of a beneficial owner of Claims and
Interests are made with respect to, and on behalf of, such beneficial owner and not such
investment manager, and, if applicable, are made severally (and not jointly) with respect
to the investment funds, accounts and other investment vehicles managed by such
investment manager.
Section 10. Amendments and WaiveNs. This Agreement, including any e~chibits
or schedules hereto, and the Operative Documents may not be modified, amended or
supplemented except in a writing signed by the Company and the Requisite Supporting
Parties;pNovided, however, that, notwithstanding any provision herein to the contrary, if
any such amendment, modification, waiver or supplement would adversely affect any of
the rights or obligations (as applicable) of any Supporting Party in a manner that is
different or disproportionate in any material respect from the effect on the rights or
obligations (as applicable) of Supporting Parties generally other than in proportion to the
amount of such Note Claims, or if any such amendment, modification, waiver or
supplement would impose any cost or liability upon any Supporting Party, such
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amendment, modification, waiver or supplement shall also require the written consent of
such affected Supporting Party. In determining whether any consent or approval has
been given or obtained by the Requisite Supporting Parties, any then-existing Supporting
Party that is in material breach of its covenants, obligations or representations under this
Agreement(and the Notes held by such Supporting Party) shall be excluded from such
determination, and the Notes held by such Supporting Party shall be treated as ifthey
were not outstanding.
Section 11. Transaction Expenses. Subject to the terms of the DIP Order, the
Company hereby agrees to pay in cash the Transaction Expenses incurred prior to the
termination of this Agreement or following such termination for Transaction Expenses
that result from litigation commenced by a third party related to this Agreement. The
Company hereby acknowledges and agrees that the Transaction Expenses incurred prior
to the termination of this Agreement are ofthe type that should be entitled to treatment as
administrative expense claims pursuant to sections 503(b) and 507(a)(2) ofthe
Bankruptcy Code.
Section 12. Effectiveness. This Agreement shall become effective and binding
upon each Party upon the execution and delivery by such Party of an executed signature
page hereto; provided that signature pages executed by Supporting Parties shall be
delivered to (a) other Supporting Parties in a redacted form that removes such Supporting
Party's holdings of the Notes and (b)the Company, Jones Day and the Company's other
advisors in an unredacted form (to be held by Jones Day and such other advisors on a
professionals' eyes only basis)(the "Restructuring Support Effective Date").
Section 13. Conflicts. In the event the terms and conditions set forth in the
Operative Documents and in this Agreement are inconsistent, the Operative Documents
shall control. In the event any ofthe terms and conditions set forth in any ofthe
Operative Documents is inconsistent with the terms and conditions of another Operative
Document, the Plan shall control. In the event of any conflict among the terms and
provisions of the Confirmation Order, the Plan, this Agreement and the Operative
Documents, the terms of the Confirmation Order shall control. Notwithstanding the
foregoing, nothing contained in this Section 13 shall affect, in any way, the requirements
set forth. herein for the amendment ofthis Agreement.
Section 14. GOVERNING LAW;JURISDICTION; WAIVER OF JURY TRIAL.
THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE INTERNAL LAWS OF THE STATE OF NEW YORK,
WITHOUT REGARD TO ANY CONFLICTS OF LAW PROVISIONS WHICH
WOULD REQUIRE THE APPLICATION OF THE LAW OF ANY OTHER
JURISDICTION. BY EXECUTION AND DELIVERY OF THIS AGREEMENT,EACH
OF THE PARTIES HEREBY IRREVOCABLY AND UNCONDITIONALLY AGREES
THAT ANY LEGAL ACTION, SUIT, DISPUTE OR PROCEEDING ARISING
UNDER,OUT OF OR IN CONNECTION WITH THIS AGREEMENT SHALL BE
BROUGHT IN THE FEDERAL OR STATE COURTS LOCATED IN THE STATE OF
NEW YORK,COUNTY OF NEW YORK,AND THE PARTIES HERETO
IRREVOCABLY CONSENT TO THE JURISDICTION OF SUCH COURTS AND
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NAI-1500568643v5

Case 15-12055

Doc 3-1

Filed 10/05/15

Page 19 of 30

WAIVE ANY OBJECTIONS AS TO VENUE OR INCONVENIENT FORUM.
NOTWITHSTANDING THE FOREGOING CONSENT TO JURISDICTION, SO
LONG AS THE BANKRUPTCY COURT HAS JURISDICTION OVER THE
COMPANY,EACH OF THE PARTIES AGREES THAT THE BANKRUPTCY
COURT SHALL HAVE EXCLUSIVE JURISDICTION WITH RESPECT TO ANY
MATTER UNDER OR ARISING OUT OF OR IN CONNECTION WITH THIS
AGREEMENT,AND HEREBY SUBMITS TO THE JURISDICTION OF THE
BANKRUPTCY COURT.EACH PARTY IRREVOCABLY WAIVES ANY AND ALL
RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR
RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED
.;
Section 15. Specific Performance/Remedies. It is understood and agreed that if
any Party seeks specific performance and injunctive or other equitable relief(including
attorney's fees and costs) as a remedy of any such breach, in addition to any other
remedy to which such nonbreaching Party may be entitled, at law or in equity, the other
Party will not raise the adequacy of money damages as a defense. Each Party agrees to
waive any requirement for the securing or posting of a bond in connection with such
remedy.
Section 16. Disclosure; Pzrblicity. The Company shall submit drafts to each
counsel of each Supporting Party of any press releases, public documents and any and all
filings with the SEC that(i) constitute disclosure of the existence or terms of this
Agreement or any amendment to the terms of this Agreement at least 2 Business Days
prior to making any such disclosure, or (ii) any other disclosure that includes descriptions
of the Restructuring Transaction or any Supporting Party. Except as required by
applicable law or otherwise permitted under the terms of any other agreement between
the Company and any Supporting Party, no Party or its advisors shall disclose to any
person or entity (including, for the avoidance of doubt, any other Supporting Party), other
than advisors to the Company,the principal amount or percentage of any Notes held by
any Supporting Party, in each case, without such Supporting Party's prior written
consent; provided that(a) if such disclosure is required by law, subpoena, or other legal
process or regulation, the disclosing Party shall afford the relevant Supporting Party a
reasonable opportunity to review and comment in advance of such disclosure and shall
take all reasonable measures to limit such disclosure (the expense of which, if any, shall
be borne by the Company),(b)the foregoing shall not prohibit the disclosure of the
aggregate percentage or aggregate principal amount of Notes (including any series of
Notes) held by all the Supporting Party collectively and (c) any Party may disclose
information requested by a regulatory authority with jurisdiction over its operations to
such authority without limitation or notice to any Party or other person. Notwithstanding
the provisions in this Section 16, any Party may disclose, to the extent consented to in
writing by a Supporting Party, such Supporting Party's individual holdings. Any public
filing of this Agreement, with the Bankruptcy Court or otherwise, which includes
executed signature pages to this Agreement shall include such signature pages only in
redacted form with respect to the holdings of each Supporting Party (provided that the
holdings disclosed in such signature pages may be filed in unredacted form with the
Bankruptcy Court under seal).
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Section 17. Survival. Notwithstanding the termination of this Agreement
pursuant to Section 7 hereof, the agreements and obligations ofthe Parties in this Section
17 and Sections 7(e), 7(fl, 11, 14, 15, 18, 19, 20, 23, 24, 25, 26 and 27 hereof and the last
paragraph of Section 2 shall survive such termination and shall continue in full force and
effect in accordance with the terms hereof.
Section 18. Headings. The headings ofthe sections, paragraphs and subsections
of this Agreement are inserted for convenience only and shall not affect the interpretation
hereof or, for any purpose, be deemed a part of this Agreement.
Section 19. Successors and Assigns; Severability; Several Obligations. This
Agreement is intended to bind and inure to the benefit of the Parties and their respective
successors, assigns, heirs, executors, administrators and representatives; provided,
however, that nothing contained in this Section 19 shall be deemed to permit sales,
assignments or other Transfers of the Claims and Interests other than in accordance with
Section 4(c) ofthis Agreement. If any provision of this Agreement, or the application of
any such provision to any Person or circumstance, shall be held invalid or unenforceable
in whole or in part, such invalidity or unenforceability shall attach only to such provision
or part thereof and the remaining part of such provision hereof and this Agreement shall
continue in full force and effect; provided, however, that nothing in this Section 19 shall
be deemed to amend, supplement or otherwise modify, or constitute a waiver of, any
Supporting Party Termination Event or any Company Termination Event.
Section 20. No Third-Party BeneficiaNies. Unless expressly stated herein, this
Agreement shall be solely for the benefit of the Parties and no other Person shall be a
third-party beneficiary hereof.
Section 21. PNior Negotiations; Entire Agreement. This Agreement, including
the exhibits and schedules hereto, constitutes the entire agreement ofthe Parties, and
supersedes all other prior negotiations, with respect to the subject matter hereof, except
that the Parties acknowledge that any confidentiality agreements (if any) heretofore
executed between the Company and any Supporting Party shall continue in full force and
effect.
Section 22. CounteNpaNts. This Agreement may be executed in several
counterparts, each of which shall be deemed to be an original, and all of which together
shall be deemed to be one and the same agreement. Execution copies ofthis Agreement
may be delivered by facsimile, e-mail or otherwise, which shall be deemed to be an
original for the purposes of this Section 22.
Section 23. Notices. All notices, requests, demands, document deliveries and
other communications under this Agreement shall be in writing and shall be deemed to
have been duly given, provided or made(a) when delivered personally,(b) when sent by
electronic mail ("e-mail") or (c) one Business Day after deposit with an overnight courier
service, with postage prepaid to the Parties at the following addresses or e-mail addresses
(or at such other addresses or e-mail addresses for a Party as shall be specified by like
notice):
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If to the Compa~iy:
American Apparel, Inc.
747 Warehouse Street
Los Angeles, California 90021-1106
Attention: Chelsea Grayson, Esq.(cgrayson@americanapparel.net)

with a copy to (which shall not constitute notice):
Jones Day
222 East 41st Street
New York, New York 10017
Attention: Scott J. Greenberg (sgreenberg@jonesday.com)
Michael J. Cohen (mcohen@jonesday.com)
If to the Supporting Parties:
To each Supporting Party at the addresses or e-mail addresses set
forth below the Supporting Parties' signature page to this
Agreement(or to the signature page to a Joinder Agreement in the
case of any Supporting Party that becomes a party hereto after the
Restructuring Support Effective Date)
with a copy to (which shall not constitute notice):
Milbank, Tweed, Hadley & McCloy LLP
28 Liberty Street
New York, New York 10005
Attention: Gerard Uzzi(guzzi@milbank.com)
Alexander M.Kaye(akaye@milbank.com), and
Bradley Scott Friedman (bfriedman@milbank.com)
with a copy to (which shall not constitute notice):
Debevoise &Plimpton LLP
919 Third Avenue
New York, New York 10022
Attention: Natasha Labovitz(nlabovitz@debevoise.com)
Section 24. Reservation ofRights; No Admission. Except as expressly provided
in this Agreement or in any amendment thereof agreed upon by the Parties pursuant to
the terms hereof, nothing herein is intended to, or does, in any manner waive, limit,
impair or restrict the ability of each of the Parties to protect and preserve its rights,
remedies and interests, including its claims against any of the other Parties (or their
respective affiliates or subsidiaries) or its full participation in the Chapter 11 Cases.
Without limiting the foregoing sentence in any way, if the Restructuring Transaction is
not consummated, or if this Agreement is terminated for any reason, nothing in this
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Agreement shall be construed as a waiver by any Party of any or all of such Party's
rights, remedies, claims and defenses, and the Parties expressly reserve any and all of
their respective rights, remedies, claims and defenses. This Agreement is part of a
proposed settlement of matters that could otherwise be the subject of litigation among the
Parties. Pursuant to Rule 408 ofthe Federal Rules of Evidence, any applicable state rules
of evidence and any other applicable law, foreign or domestic, this Agreement and all
negotiations relating thereto shall not be admissible into evidence in any proceeding other
than a proceeding to enforce its terms. This Agreement shall in no event be construed as,
or be deemed to be, evidence of an admission or concession on the part of any Party of
any claim or fault or liability or damages whatsoever. Each of the Parties denies any and
all wrongdoing or liability of any kind and does not concede any infirmity in the claims
or defenses which it has asserted or could assert.
Section 25. FiduczaNy Duties.
(a) Notwithstanding anything to the contrary herein,(i) nothing in this
Agreement shall require any Company Party or any directors or officers of any Company
Party to take any action, or to refrain from taking any action, that would breach, or be
inconsistent with, its or their fiduciary obligations under applicable law, and (ii) to the
extent that such fiduciary obligations require any Company Party or any directors or
officers of any Company Party to take any such action, or refrain from taking any such
action, they may do so without incurring any liability to any Party under this Agreement;
pNovided, however, that nothing in this Section 25 shall be deemed to amend, supplement
or otherwise modify, or constitute a waiver of, any Termination Event that may arise as a
result of any such action or omission.
(b) Notwithstanding anything to the contrary herein, nothing in this Agreement
shall create any additional fiduciary obligations on the part of the Company or any
directors or officers ofthe Company that did not exist prior to the execution of this
Agreement.
Section 26. Representation by Counsel. Each Party acknowledges that it has
been represented by counsel with respect to this Agreement and the Restructuring
Transaction. Accordingly, any rule of law or any legal decision that would provide any
Party with a defense to the enforcement of the terms of this Agreement against such Party
based upon lack of legal counsel shall have no application and is expressly waived.
Neither Party shall be considered to be the drafter of this Agreement or any of its
provisions for the purpose of any statute, decision or rule of interpretation or construction
that would, or might cause, any provision to be construed against such Party.
Section 27. Relationship Amorzg PaNties. Notwithstanding anything herein to the
contrary, the duties and obligations ofthe Supporting Parties under this Agreement shall
be several, not joint. It is understood and agreed that no Supporting Party has any duty of
trust or confidence of any kind or form with respect to any other Supporting Farty or the
Company, and, except as expressly provided in this Agreement, there are no
commitments between or among them. In this regard, it is understood and agreed that any
Supporting Parry may trade in the Claims and Interests without the consent of the
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Company or any other Supporting Party, subject to applicable securities laws and the
terms of this Agreement;provided, however, that no Supporting Party shall have any
responsibility for any such trading to any other Person by virtue of this Agreement. No
prior history, pattern or practice of sharing confidences between or among the Supporting
Parties or the Company shall in any way affect or negate this Agreement.
[SignatuNe pagesfollow)
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Its; Advisor•
-~-"

,.
~ .~_~ ~~'~
r-~
,

Notice Information:
C/O Monarch Alternative Capital LP
535 Madison Avenue
New York NY 10022
Attn: Michael Gillin
Phone:(212)554-1743
Fax: 1-(866)-741-3564
Email: Michael;gillin@monarchlp.com; fundops@monarchlp.com
P~~onc~pal Amount nfNc~te C;l~itns;

[S`a~nQttgre 1'~~~rc3 to 126SA~
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COLISEUM CAPITAL PARTNERS,L.P,
By:

Coliseum Capital, LLC, General Partner

By; ~~~w. ~ ~~.~;
BLACKWELL PARTNERS,LLC,SERIES A
By: Coliseum Capital Management, I~LC,
Attorney-in-fact

COLISEUM CAPITAL PARTNERS TI, L.P.
By:

Coliseum Capital, LI,C, General Partner
.. ~

~.

Notice Information:
Adam Gray
Coiiseurn Capital Management, LLC
One Station Place
7th Floor South
Stamford, CT 06902

Principal Amount of Note Claims:

(Signature Page !o RSA]
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GOL~MAN SACHS TRUS'~',an I~eha[f of the
GOLDIVIAN SACHS ~~GH YIELD
FLOATING RATE FUND
By;

Go an Sachs sset Management, L.P.,
as testment visor and not as principal

By: ~
~I
Naive: c~~v CTrr (~(f
Tide•
~~~ ,~~ ~j
GOLDMAN SACS LUX INVESTMENT
FUNDS for the benefit of
GOLDMAN SACHS HIGH YIELD T+LOATYIVG
RATE PORTFOLIO (T.UX)
By:

Gnld} an Sachs Asset Management, L.P.,
soleX~as its investment advisor and not as
-

By:
Title:

f~l. ~
H~-

.~.—
'/j

GpLDMAN SACHS L~CJX INVESTMENT
FUNDS for the benefit of
GOLDIVCAI~T SACHS GLOBAL MULTIS~CT012 C1t~DXT PURTFQLZO(LUX)
~y:

Galdmarc Sachs Asset Management, I .P.,
sol y as its inves ent advisor and not as
pripal

sy: ~
Natne:
Title:

~jp rgyJ ~'~
yy~Qo~,i~

GLOBAL OPPORTUNITIES,LLC
By:

By:
Naive:
Title:

Goldman Sachs Asset Management, L.P,,
not its individu~capacity, but solely as
n
inv ment advi~t~
~~ ~~
vt
0
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~r.o~AL orro~~vrrrTrEs o~sxo~,
LTD.
By:

Goldman Sachs Asset iVlanagement, L,.P.,
nnxjn its individ~i capacity, but solely as

By:!'
Name:
r r~
Notice Information:

M i c~a el /~~q~~marco
~D ~NaSon ~~'~ ~~~` F')nor

S~,~s~,y C.+y,NS a~73oZ
urY1~ ~S ~jan ~ ~a4nS~jgS. ~orv~
i'rincipal Amount ofNotc Claims:

[Signalure Page to RS~I]
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Pentrvatex• Caprtal Management LP,as investment
advisor to;
Oceans Master Fund ~.td.
PWCM M~stca~ Fund I.td.
AAI Pentwater I~and public Limited CompAny
LMA SPC for and on behalf of Map 98 Segregated
Portfolio
Penhvatex• Credit Opportunities NS3stei• Fund I.td,
Pentwatea~ went Driven Cayman I+und Ltd.

Name:
Title:

~~~~ Nan~dovlC
~hir~f f=i~7~r~ri~~l nific~r

_

c. ...

Notice Information:
Attention:
.-or~i~x}t F r ~~~~~Yu~.a'~;~'
r
~'"~~'W~"~c" fi

.
~a~~ ~.~~E~ S~t-'

Principal AmauntafNote Caaims;

jSignatrrre Page to RSAj
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y

~~; 5tanda~~s1 ~r~~ I,.F., ~.~ i.nve5~~~ent ~nan~gcr
B~`:
Name ~
T'itl~:

__
p ~v v~ ~rCJ,~-

~y:

Notice Itsiuz~i~ation;

~s`[~~~~

~'-~.~ ~.. ~•

~

d

°~~~~ ~~~ ~~°~t~~
~~ ~ ~)~~°~- ~~~ ~ 6
P~rincipaZ ~.tnou~at of mate

~~S'z~acrtrar e Page to X~Sf1]
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.;American Appaz~el
do
':~rasii Comercio de
Roupas Ltda.
(Brazil)
.~merican Apparel
Aiexico, S. de R.L.
de C.~'.
(Diexico)

f

;lmerican Apparel
~~uieiican <~pparel
New ZealandLItl.
n4exico Labor,S. de
(New Zealand)
R.L, de C,~'.
Note: Enrih~ "Struck
(R4exico)
Off`

~;s

..... f.,

AinericanAp~arel
Iceland elf
(Iceland)

~~~

?.merican Apparel
(Camaby)Ltd.

(Canada)

?,uierican Apparel
Canada ~1~holesale

American Appazel
Hong Kong

s

Amencan ~~pparel
Canada Retail Hic.
(Canada)

:~nerican;lpparel
Ireland Ltd.
(Ireland)

`,

~

..........................................

Autericazl Apparel
ltalia SRL
(Itah`)

,ameri~an~pparel
Korea Co., Ltd.
(S. Korea)

Ameris`an Apparel
Deutschland
GmUH
~Germam')

tlmerican Apparel
5paa1,S.L.
(SFain)

American;~pparel
Retail(Israel), Ltd.
(Israel)

~UK~

American Agpazel
(UK)Ltd.

Filed 10/05/15

:~ulerican Apparel
Shanghai Qtina
Ltd.
(Qiina)

Amencan apparel
Australia Pty- Ltd
(;~ustralia)

Doc 3-2

Ameri<'an Apparel ~ '~
Ja~an Yugen
.~
ICaisha
UaPan)
~~

C~a"

American Apparel
(beijmg) Trading
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EXHIBIT C
CLAIMS AGAINST AMERICAN APPAREL ARISING FROM ALLEGED CONDUCT
OF DOV CHARNEY

Selected Employment Claims
~.'<i~C ~ ~!II1 C
I

(,i3SE'
x
it (fit £~~'

~ i1 ~1IC~1ttT2

.'., ~
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~).~~~ ~~I~E,€~

`.:i::.' <:"..'r'~~>' :':.<.:;::':f;
::::..:..:: :.:.:.:: ::::.:: ::::::.::

_. .....

YusefFarrell v.
American Apparel,
Inc., and Dov ChaNne
Spencer Longo v.
Arraerican A czNel, Inc.
Michael Bumblis v.
American AppaNel
Retail, Inc.
Matt Ladewski adv.
American Apparel, Inc.
and Dov ChaNne
Wilson v. American
Apparel, Inc., and Dov
ChaNne
Morales v. American
AppaNel, Inc., Dov
Charney, and Kyung
Chung

BC573219

Los Angeles
Superior Court

2015

Pending in
arbitration

480-201402800
BC496498

EEOC

2014

Los Angeles
Superior Court

2014

Settled Jan. 201S
$50,000
Settled Dec. 2014
$500,000

17706274588

DFEH

2013

Settled July 2014
$6,000

BC457920

Los Angeles
Superior Court

2011

Settled Feb. 20l 5
$2,000,000

Index Nos.
5018/2011
and
5122/2011

New York
Supreme Court,
County of Kings

2011

Fergafson v. AmeNican
Apparel, Inc., Dov
Chaney, and Kyung
Chun
Lubans-DeHaven v.
American Apparel,
Inc., Dov Charney, and
K un Chun
Lo v. American
Apparel, Inc. and Dov
ChaNne
Laura Barry v.
American Apparel
Retail, Inc. and Dov
Cha~ne
Jeneleen Floyd v.
American A aNel,

BC460331

Los Angeles
Superior Court

2011

Judgment
June 2014
$1,559,159.87
($759,159.87 after
offset
Judgment Oct. 2014
$1,819,178.89

BC457920

Los Angeles
Superior Court

2011

Settled May 2014
(confidential)

BC457920

Los Angeles
Superior Court

2011

Settled Feb. 2013
(confidential)

101.2542CA11

1 lth Judicial
Circuit Court of
Miami-Dade
Count
Los Angeles
Su erior Court

2010

Settled Dec. 2010
$20,000

2008

Settled Jan. 201.0
$43,250

BC391765

Case 15-12055

Inc., and Dov Charne
Roberto Hernandez v.
American Apparel,
Inc., and Dov Charne
Heather Pithie,
Rebecca B~inegaN v.
American Apparel,
Inc., American Apparel
Retail, Inc., and Dov

Doc 3-3
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BC401547

Los Angeles
Superior Court

2008

(confidential)

BC334169

Los Angeles
Superior Court

2005

Settled 2005
$212,000

Select Shareholder Derivative Lawsuits
t_~ 15~ ti _llil~.

~~~~ ~I~~'£~

~'~t3~IiS

14-cv-05230 ~ C.D. Cal.

2014

2:14-cv05699

C.D. Cal.

2014

CV 1.06576
GAF JCx
CV 107518
RSWL
FFMx
BC 443763

C.D. Cal.

2010

Dismissed without
prejudice in July
2015
Dismissed without
prejudice in July
2015
On appeal

C.D. Cal.

2010

On appeal

Los Angeles
Su erior Court
Los Angeles
Su erior Court
Los Angeles
Su erior Court
Los Angeles
Superior Court

2010

Stayed

2010

Stayed

2010

Stayed

2010

Stayed

`',

~ «~'~~

~tii'~~C~IC~Ii1t1

>:
~kTt12~3~~'

Federman v. Dov
ChaNney, et al.
Rendelman v. Dov
Charney, et al.
Nikolai Grigoriev v.
Dov Charne , et al.
Andrew Smukler v. Dov
Charney, et al.
John L. Smith v. Dov
Charne , et al.
Lisa Kim v. Dov
Cha~ne , et al.
Teresa Lankford v. Dov
Charne , et al.
Wesley Norris v. Dov
Charney, et al.

BC 443902
BC 445094
BC 447890

_~

Select Employment Claims Without Formal Suit

2

