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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

)
)
MALIBU LIGHTING CORPORATION, etal,! ) Case No. 15-12080 (KG)
: )
)

Debtors. (Jointly Administered)

Re: Docket No. 8

INTERIM ORDER AS TO DEBTOR NATIONAL CONSUMER
OUTDOORS CORPORATION F/K/A DALLAS MANUFACTURING
COMPANY, INC. (A) AUTHORIZING POST-PETITION FINANCING
AND USE OF CASH COLLATERAL, (B) GRANTING §§ 363(c) AND
364(d) LIENS, A SUPERPRIORITY ADMINISTRATIVE CLAIM, AND
ADEQUATE PROTECTION, (C) APPROVING AGREEMENTS WITH
COMERICA BANK, AND (D) SETTING A FINAL HEARING

Upon consideration of the Motion (the “Motion™) filed by National Consumer Outdoors
Corporation f/k/a Dallas Manufacturing Company, Inc. (the “Debtor™), one of the above-
captioned debtors and debtors in possession, seeking, inter alia, (a) authority pursuant to sections
105, 363, and 364(c)(1), (c)(2), (c)(3) & (d) of the title 11 of the United States Code (the

“Bankruptcy Code™) and Rules 4001 and 9014 of the Federal Rules of Bankruptcy Procedure, for

the Debtor to obtain post-petition loans, advances and other credit accommodations from
Comerica Bank (the “Lender™), on a roll-up basis, and to use Cash Collateral (as defined below),
pursuant to which the Lender will be granted, subject to the Carve-Out (as defined in paragraph
23 below), (i) a superpriority administrative claim pursuant to 11 U.S.C. § 364(c)(1); and (it}

first priority security interests in and liens upon substantially all property of the Debtor’s estate

! The Debtors, together with the last four digits of each Debtor’s tax identification nurnber, are; Malibu Lighting
Corporation (8205); Outdoor Direct Corporation (9246) f/k/a The Brinkmann Corporation; National Consumer
Outdoors Corporation (1153) f/k/a Dallas Manufacturing Company, Inc.; Q-Beam Corporation (1560); Smoke ‘N
Pit Corporation (9951); Treasure Sensor Corporation (9938); and Stubbs Collections, Inc. (6615). The location of
the Debtors’ headquarters and service address is 4215 McEwen Road, Dallas, TX 75244.

2 Capitalized terms not defined in this Interim Order shall have the same meaning as set forth in the Motion.
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pursuant to 11 U.S.C. §§ 364(c)2) and 364(d); (b) approval of the terms and conditions of the
Senior Secured Revolving Note by and between the Lender and the Debtor dated October 7,
2015 (the “DIP Loan Note™) and the Senior Secured, Superpriority Debtor-in-Possession Credit
Agreement by and between the Lender and the Debtor dated October 7, 2015 (the “DIP
Financing Agreement™), and (¢) modification of the automatic stay solely to the extent necessary
to enter into the proposed financing and effectuate the terms thereof (and for other purposes
described herein); and the Lender and the Debtor having agreed and stipulated as follows, which
stipulations this Court hereby approves and adopts:

A. Filing of Petition. On October 7, 2015 (the “Petition Date™), the Debtor, along

with certain affiliates, filed its voluntary chapter 11 petition under the Code. Pursuant to sections
1107 and 1108 of the Code, the Debtor is authorized to operate its business as debtor in
possession. To date, no official committee of unsecured creditors has been appointed in this
case.

B. Jurisdiction: Core Proceeding. Consideration of the Motion constitutes a “core

proceeding” as defined in 28 U.S.C. § 157(b)(2)(A), (D), (G), (K), (M) and (O). This Court has
jurisdiction over this proceeding and the parties and property affected hereby pursuant to 28
U.S.C. §§ 157 and 1334, Venue is proper in this District.

C. Need for Funding. The Debtor has requested immediate entry of this Interim
Order (as defined below) pursuant to Bankruptey Rule 4001(c)(2) and Local Rule 4001-2(c).
The relief sought in the Motion is necessary and in the best interests of the Debtor’s estate in
order to prevent immediate and irreparable harm to the Debtor’s estate which would result in the
absence of the proposed financing. The Debtor believes that, without the proposed financing, the

Debtor will not have the funds necessary (a) to pay overhead and other expenses necessary for
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the continued operation of the Debtor’s business, including the administrative costs associated
with the case, (b) to implement a sale process that will maximize recovery by creditors, and (c)
to manage and preserve the Debtor’s assets and properties. The Debtor has requested that the
Lender make loans and advances to the Debtor in order to provide funds to be used by the Debtor
for its general operating, working capital and other business purposes in the ordinary course of
the Debtor’s business.

D. Good Cause. All such loans, advances and other financial accommodations by
the Lender will benefit the Debtor, its creditors and its estate. The Lender is willing to make
such loans and advances and provide such other credit accommodations pursuant to section
364(c) of the Bankruptcy Code during the interim period, as more particularly described herein
and in the DIP Financing Agreement. Among other things, entry of this Interim Order will: (i)
minimize disruption of the Debtor’s business, (ii) preserve and maintain the assets of this estate,
(iii) increase the possibility of a successful conclusion of the case through the proposed sale
process or otherwise, and (iv) avoid immediate and irreparable harm to, and is in the best
interests of, the Debtor, its creditors and its estate.

E. Unavailability of Alternative Financing. Despite diligent efforts, the Debtor has

been unable to procure financing other than the proposed financing by the Lender from any
alternative prospective lender or group of lenders on more favorable terms and conditions than
those for which approval is sought herein. The interest rate under the DIP Financing Agreement
is at or below the range of market rates for entities having a credit profile similar to the Debtor
and is fair and reasonable given the risks associated with the Debtor’s chapter 11 case. The DIP

Financing Agreement reflects the proper exercise of sound business judgment by the Debtor.
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F. Notice. The Debtor has provided notice of the terms of the Motion and the relief
requested to (i) the United States Trustee, (ii) all creditors known to Debtor who may have liens
against the Debtor’s assets, (iii) the United States Internal Revenue Service, (iv) the thirty-five
(35) largest unsecured creditors of the Debtor and its jointly administered affiliates, and (v) all
other creditors and parties in interest requesting notice under Bankruptcy Rule 2002(i). The
expedited notice pursuant to Bankruptcy Rule 4001(c) to such parties in interest is necessary to
avoid immediate and irreparable harm to the Debtor’s estate pending a final hearing for

permanent financing.

G. Business Judgment and Good Faith Under Section 364(e). The terms of the DIP

Financing Agreement and this Interim Order between the Debtor and the Lender pursuant to
which post-petition loans, advances and other credit accommodations may be made or provided
to the Debtor by the Lender have been negotiated in good faith and at arms’ length within the
meaning of section 364(e) of the Bankruptcy Code, are in the best interests of the Debtor, its
creditors and the estate, are fair and equitable under the circumstances, and are enforceable
pursuant to their terms. The relief granted by this Court pursuant to this Interim Order is
necessary to avoid immediate and irreparable harm to the Debtor and its bankruptcy estate. The
terms of the proposed financing are (i) fair and reasonable; (ii) reflect prudent exercise of
business judgment consistent with the Debtor’s fiduciary duties; (iii) constitute reasonably
equivalent value and fair consideration; and (iv) are essential and appropriate for the continued
operation and management of the Debtor’s business and the preservation of its assets and
properties. This Interim Order is subject to, and the Lender is entitled to the benefits of, the

provisions of section 364(e) of the Bankruptcy Code.
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H. Without prejudice to the rights of any other party (but subject to the limitations
thereon described herein in paragraph 21 and subject to entry of the Final Order), the Debtor
hereby forever waives and releases any and all Claims (as defined in section 101(5) of the
Bankruptcy Code), counterclaims, causes of action, defenses or setoff rights against the Lender,
whether arising at law or in equity, including, without limitation, any recharacterization,
subordination, avoidance or other claim arising under or pursuant to section 105 or Chapter 5 of
the Bankruptcy Code or under any other similar provisions of applicable state or federal law. The
admissions, stipulations, agreements and releases set forth in paragraph 21 of this Interim Order
are based upon and consistent with the Debtor’s investigation of the Lender’s liens and claims
and determination that subject to the rights reserved in paragraph 21 of this Interim Order, the
Debtor has no Claims (as defined in section 101(5) of the Bankruptcy Code), defenses or
counterclaims with respect thereto.

L. The Debtor represents that the Lender is a secured creditor of the Debtor and its
estate in connection with the Lender Pre-Petition Debt (as defined below in paragraph 7),
holding valid, enforceable, perfected and unavoidable security interests and liens (collectively,

the “Lender Pre-Petition Liens™) in substantially all of the Debtor’s assets (collectively, the “Pre-

Petition Collateral™).

I The Debtor represents that the Pre-Petition Collateral secures the Lender Pre-
Petition Debt, which is not less than $25,801,582.89 in principal obligations as of October 5,
2015.> The Debtor represents that the Lender Pre-Petition Debt arises from and is secured by,

among other things, the following documents and instruments (all such documents and

3 This amount excludes interest, fees, and expenses. The Debtor and the Lender reserve their respective rights with
respect to the Lender’s entitlement to default rate interest.
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instruments evidencing the Lender Pre-Petition Debt, including all amendments thereto, are

referred to as the “Lender Pre-Petition Loan Documents"’):

(1) Amended and Restated Credit Agreement dated June 30, 2013, executed
by and between the Debtor and the Lender;

(ii)  First Amendment to Amended and Restated Credit Agreement dated
September 30, 2014, executed by and between the Debtor and the Lender;

(i)  Second Amendment to Amended and Restated Credit Agreement dated
December 31, 2014, executed by and between the Debtor and the Lender;

(iv)  Forbearance Agreement and Third Amendment dated June 26, 2015 by
and between the Debtor and the Lender;

(v)  Amended and Restated Master Revolving Note dated September 30, 2014,
executed by the Debtor and payable to the order of the Lender, in the maximum principal
amount of $30,000,000;

(vi)  Security Agreement dated July 21, 1995, executed by the Debtor for the
benefit of the Lender;

(vii)  First Amendment to Security Agreement dated October 1, 2002, executed
by and between the Debtor and the Lender; and

(viii) Amended and Restated Advance Formula Agreement dated September 30,
2014, executed by and between the Debtor and the Lender.

K. The Debtor represents that all proceeds of the Collateral, and all Cash from the
product, offspring, rents or profits from such Collateral, constitute cash collateral as defined 11

U.S.C. § 363 (the “Cash Collateral”). The Debtor represents that it has no cash other than Cash

Collateral.
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L. Guaranty Agent. The Debtor represents that Bank of America, N.A,, as
Administrative Agent for the Guaranty Lenders identified in paragraph N below (the “Guaranty
Agent™), is a secured creditor of the Debtor and its estate, holding valid, enforceable, perfected
and una_voidable security interests and liens in, substantially all of the Debtor’s assets

(collectively, the “Guaranty Collateral™).

M.  Guaranty Indebtedness. The Debtor represents that the Guaranty Collateral
secures all indebtedness owed by the Debtor to the Agent and the Lenders under the Guaranty
Loan Documents (as defined below) as of the Petition Date. Such indebtedness is referred to as
the “Guaranty Indebtedness.” The Debtor represents that the Guaranty Indebtedness, as of
October 7, 2015, is not less than $44,413,950.20, consisting of principal in the amount of
$44,060,185.37 and accrued and unpaid interest in the amount of $353,764.83.

N. Guaranty Loan Documents. The Debtor represents that the Guaranty
Indebtedness arises from and is secured by, among other things, the following documents (all
documents and instruments evidencing the Guaranty Indebtedness, including all amendments
thereto, are referred to as the “Guaranty Loan Documents™):

i. That certain Amended and Restated Guaranty dated as of March 9, 2012,
executed by the Debtor and certain of its affiliates in favor of Bank of America, N.A., as
Administrative Agent, and Bank of Ameriéa, N.A., Comerica Bank, and Texas Capital
Bank, N.A., as Lenders (the “Guaranty Lenders”);

ii. That certain Amended and Restated Pledge and Security Agreement dated as
of March 9, 2012, executed by the Debtor and certain of its affiliates; and

iii. That certain Amended and Restated Intellectual Property Security Interest

Agreement dated as of March 9, 2012, executed by the Debtor and certain of its affiliates.
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0. No Claims or Defenses. Without prejudice to the rights of any other party (but

subject to the limitations described in paragraph 21 and subject to entry of the Final Order), the
Debtor hereby admits, stipulates and agrees to the amount of the Guaranty Indebtedness and
Lender Pre-Petition Debt as set forth in paragraphs M and J above and forever waives and
releases any and all Claims (as defined in section 101(5) of the Bankruptcy Code),
counterclaims, causes of action, defenses or setoff rights against (i) the Guaranty Agent and the
Guaranty Lenders, the Guaranty Indebtedness, or the Guaranty Agent’s security interests in and
liens upon the Guaranty Collateral, and (ii) the Lender, the Lender Pre-Petition Debt, Lender
Pre-Petition Liens, or the Pre-Petition Collateral, whether arising at law or in equity, including,
without limitation, any recharacterization, subordination, avoidance or other claim arising under
or pursuant to section 105 or Chapter 5 of the Bankruptcy Code or under any other similar
provisions of applicable state or federal law. The admissions, stipulations, agreements and
releases set forth in paragraphs I, J, and L through O of this Interim Order are based upon and
consistent with the Debtor’s investigation of the Lender’s liens and claims and the Guaranty
Agent’s liens and claims and determination that, subject to the rights reserved in paragraph 21 of
this Interim Order, the Debtor has no Claims (as defined in section 101(5) of the Bankruptcy
Code), defenses or counterclaims with respect thereto.

P. Factual Findings/Legal Conclusions. Each of the foregoing findings by the Court

will be deemed a finding of fact if and to the full extent that it makes and contains factual
findings and a conclusion of law if and to the full extent that it makes and contains legal

conclusions.

THEREFOQRE, IT IS HEREBY ORDERED THAT:

1. Authorization to Incur Indebtedness and Enter Into DIP Loan Note and DIP

Financing Agreement. The Motion is hereby granted and approved as set forth herein on an



Case 15-12080-KG Doc 49 Filed 10/09/15 Page 9 of 27

interim basis pending the Final Hearing (as defined below). This order is referred to herein as
the “Interim Order”. Pursuant to sections 364(c) and (d) of the Bankruptcy Code, the Debtor is
hereby authorized and empowered to borrow from the Lender, pursuant to the terms of this
Interim Order and the terms and conditions set forth in the DIP Loan Note and DIP Financing
Agreement, up to $11,000,000.00 in original principal obligations on an interim basis. The
Debtor is authorized to execute, deliver, perform and comply with the terms and covenants of the
DIP Loan Note, the DIP Financing Agreement and this Interim Order. The terms and conditions
of the DIP Loan Note and the DIP Financing Agreement are approved pending entry of the Final
Order, and, together with this Interim Order, shall be sufficient and conclusive evidence of the
borrowing arrangements between the Debtor and the Lender and of the terms and conditions of
the DIP Loan Note and DIP Financing Agreement, for all purposes pending entry of the Final
Order. Notwithstanding anything to the contrary in this Interim Order or the DIP Loan Note or
DIP Financing Agreement, the DIP Loan fee payable to the Lender shall be $50,000 upon entry
of this Interim Qrder and the remaining $50,000 shall be subject to entry of the Final Order.

2. DIP Loan Advance Formula. Advances under the DIP Loan Note shall be made

pursuant to the following formula after including all indebtedness owed by the Debtor to the
Lender as of the Petition Date:

85% of eligible accounts receivable

100% of accounts receivable backed by letters of credit from reputable
financial institutions

60% of eligible inventory

$5,000,000.00 over formula

3. Use of Advances Made Under this Interim Order/Use of Cash Cotlateral. The
Debtor is authorized to use proceeds of the loans and advances made, and other credit

accommodations provided, by the Lender to the Debtor, and to use Cash Collateral, for the
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payment of its actual and necessary post-petition obligations including, without limitation, actual
and necessary general operating and working capital expenses incurred in the ordinary course of
the Debtor’s business and in accordance with the terms and conditions of the DIP Loan Note, the
DIP Financing Agreement and the budget attached hereto as Exhibit A (the “Budget”), subject
to the Permitted Variances (as defined below). The Budget may be modified or amended with
the written approval of the Lender. The Budget includes specified amounts to fund an escrow to
pay the édministrative costs associated with the case, including, without limitation, to pay the
budgeted fees of the Debtor’s attorneys, accountants, and other professionals employed by the
Debtor in this case and, if one is formed, to pay the budgeted fees of the Committee’s (as defined
below) professionals. In addition, the Debtor is hereby authorized to use the proceeds of the
loans and advances made, and other financial accommeodations provided by Lender to Debtor,
and fo use Cash Collateral, to pay the fees and expenses of the United States Trustee pursuant to

28 U.S.C. § 1930(a)(6). The “Permitted Variances™ are defined as the aggregate of the Debtor’s

actual cash disbursements (excluding interest and professional fees) during any consecutive four-
week period that is less than or equal to 110% of the Debtor’s budgeted cash disbursements on a
line item basis (excluding interest and professional fees) during the same four-week period as set
forth in the Budget.

4, Grant of Liens and Superpriority Administrative Claim. Effective on and after the
date of this Interim Order, to secure the prompt payment and performance of any and all post-

petition obligations, liabilities and indebtedness (the “DIP Facility Obligations”) of the Debtor to

the Lender of whatever kind or nature or description arising under the DIP Loan Note and DIP
Financing Agreement and any related post-petition documents and instruments (collectively, the

“Lender DIP Loan Documents”), Lender shall have and is hereby granted: (y) a superpriority

10
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administrative claim pursuant to 11 U.S.C. § 364(c)(1) (the “DIP Facility Superpriority Claim”);

and (z) valid and perfected security interests and liens, senior to all other creditors of the
Debtor’s estate, excluding all liens (if any) that were existing, duly perfected and otherwise
unavoidable as of the Petition Date and that were senior to the Lender Pre-Petition Liens as of
the Petition Date, in and upon all now existing and hereafter acquired personal and real property
and fixtures of the Debtor and its bankruptcy estate, of whatever kind or nature, whether
acquired prior to or subsequent to the Petition Date (collectively, the “Post-Petition Collateral”
and together with the Pre-Petition Collateral, the “Collateral™), pursuant to 11 U.S.C. §§

364(c)(2) and 364(d); (clause (z) is referred to as the “DIP Facility Liens”); provided, however,

that the DIP Facility Superpriority Claim and the DIP Facility Liens shall be subject to the
payment of the Carve-Out and shall not include any claims or causes of action arising under
chapter S of the Bankruptcy Code or applicable state fraudulent transfer law and any proceeds
thereof (together, “Avoidance Actions™) until the entry of the final order on the Motion (the
“Final Order”). For the avoidance of doubt, in the event of the occurrence of an event of default

or similar event under the DIP Loan Note or DIP Financing Agreement (an “Event of Default™),

or an event that would constitute an Event of Default with the giving of notice or lapse of time or
both (a “Default™), the DIP Facility Superpriority Claim and the DIP Facility Liens shall be
subject to the payment of the Carve-Out.

5. Limitation on Use of DIP Loan Proceeds. Notwithstanding the foregoing, no funds

shall be paid or made available, whether from the DIP Facility or the Carve-Out, for any fees,
disbursements or expenses of any party, including the Debtor or any official committee in this
case (the “Committee™), or any professional employed by any party, in connection with (i) the

initiation or prosecution of (but excluding any investigation into) any claims, causes of action,

1
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adversary proceedings, or other litigation against the Lender or the Guaranty Agent (directly or
indirectly), including, without limitation, challenging the amount, validity, extent, perfection,
priority, or enforceability of, or asserting any defense, counterclaim, or offset to the Lender Pre-
Petition Liens, the Lender Pre-Petition Debt, the DIP Facility Obligations, the DIP Facility
Superpriority Claim, the DIP Facility Liens, the Guaranty Indebtedness, or the Guaranty Agent’s
security interests in the Guaranty Collateral; provided, however, that the Committee shall be
permitted to use such funds in an amount not to exceed $20,000.00 to investigate the factual and
legal matters relevant to the Debtor’s admissions and releases contained in paragraphs H throygh
0O, and (ii) after a Default or an Event of Defauit, asserting any claims or causes of action against
the Lender or the Guaranty Agent, including, without limitation, claims or actions to hinder or
delay the Lender’s assertion, enforcement or realization on the Collateral in accordance with the
Lender DIP Loan Documents or this Interim Order.

6. Limitation on Charging Expenses Against Collateral. Subject to entry of the Final

Order, all rights to surcharge any Collateral or Guaranty Collateral under section 506(c) of the
Bankruptcy Code or any other applicable principle or equity or law is irrevocably waived, and
such waiver shall be binding upon the Debtor and all parties in interest in this case and any
subsequent Chapter 7 case.

7. Application of Collateral Proceeds/Roll-Up. All proceeds of the Lender’s pre-

petition collateral and post-petition collateral, including without limitation ordinary receipts from
the operation of the Debtor’s business, shall be applied first to the indebtedness owed by the
Debtor to the Lender as of the Petition Date under that certain Amended and Restated Credit

Agreement dated as of June 30, 2013, as amended (the “Lender Pre-Petition Debt”). After

payment in full of the Lender Pre-Petition Debt, the remaining proceeds of the Lender’s

12
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Collateral, including without limitation ordinary receipts from the operation of the Debtor’s
business, shall next be applied to the DIP Facility Obligations until they are paid in full. The
Debtor may re-borrow under the DIP facility to the extent of any repayments, subject to the
terms of the DIP Loan Note and DIP Financing Agreement.

8. Adequate Protection.

(@  The Lender is hereby granted the following forms of adequate protection
for the Lender’s Pre-Petition Debt and the Lender Pre-Petition Liens, solely to the extent there is
diminution in value of the Pre-Petition Collateral from and after the Petition Date which is as a
result of, or arises from, or is attributable to, the imposition of the automatic stay, borrowings or
advances under the DIP Loan Note or DIP Financing Agreement or imposition of the DIP

Facility Liens or DIP Facility Superpriority Claim, or the use, sale, lease or grant of such Pre-

Petition Collateral (the “Lender Adequate Protection™): (i) replacement liens and security
interests on the Collateral, and the proceeds, income and profits and offspring of the Collateral;
(ii) super-priority claims pursuant to 11 U.S.C. § 507(b); (iii) monthly payments of interest on
the Lender Pre-Petition Debt in the amounts set forth in the Budget, and (iv) payment of all of
the Lender’s pre-petition and post-petition reasonable costs, fees (including reasonable attorneys’
fees), charges and expenses incurred in connection with this case.

(b)  The Guaranty Agent is hereby granted the following forms of adequate
protection of its interests in the Guaranty Collateral, solely to the extent there is diminution in
value of the Guaranty Collateral from and after the Petition Date which is as a result of, or arises
from, or is attributable to, the imposition of the automatic stay, borrowings or advances under the
DIP Loan Note or DIP Financing Agreement or imposition of the DIP Facility Liens or DIP

Facility Superpriority Claim, or the use, sale, lease or grant of such Guaranty Collateral (the

13
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“Guaranty Agent Adequate Protection™): (i) replacement liens and security interests on the
Collateral, and the proceeds, income and profits and offspring of the Collateral junior to the
Lender Adequate Protection; (ii) super-priority claims pursuant to 11 U.S.C. § 507(b) junior to
the Lender Adequate Protection; (iii) the Debtor shall timely deposit all post-petition taxes
(whether federal, state or local) with the appropriate taxing authorities and timely file appropriate
tax returns; (iv) the Debtor shall timely pay all U.S. Trustee fees; (v) the Debtor shall pay all
reasonable fees, costs and expenses for the professionals of the Guaranty Agent and the Guaranty
Lenders incurred in connection with the Debtor’s case (whether incurred before or after the
Petition Date); and (vi) the Debtor shall maintain insurance with respect to all of the Collateral
for all the purposes and in the amounts maintained by the Debtor in accordance with the
requirements of the Guaranty Loan Documents, as is currently in place. The Guaranty Agent
Adequate Protection shall secure the Guaranty Agent and the Guaranty Lenders against the
subordination of the Guaranty Agent’s liens on and security interests in the Guaranty Collateral
to the DIP Facility Liens, the Debtor’s use of Cash Collateral, and any other diminution in the
value of the Guaranty Agent’s interest in the Guaranty Collateral from and afier the Petition
Date.

(c) The Lender Adequate Protection and the Guaranty Agent Adequate
Protection granted herein (i) are subordinate only to the Carve-Out (as defined below), the DIP
Facility Superpriority Claim, the DIP Facility Liens, and any prior existing and validly perfected
liens and security interests in the Debtor’s assets, (ﬁ) shall attach in the same order of priority
that existed with respect to the Lender Pre-Petition Debt and the Guaranty Indebtedness under
applicable non-bankruptcy law as of the Petition Date, (iii) are automatically perfected, and (iv)

until entry of the Final Order, exclude any Avoidance Actions.

14
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9. Fees and Expenses of the Lender. The Debtor shall reimburse the Lender for its
reasonable costs, fees (including reasonable attorneys’ fees), charges, and expenses incurred in
connection with the case whether incurred pre-petition or post-petition. In this connection, the
Lender shall transmit summary invoices (subject to confidentiality and applicable claims of
privilege) to the Debtor, counsel to any Committee and the United States Trustee, each of whom
shall have ten (10} calendar days from receipt thereof to review and object to such invoices. At
the expiration of such ten (10) calendar day period, the Debtor shall promptly pay such invoices,
except those costs, fees, charges and/or expenses as to which an objection has been timely made
in writing. In the event of an objection, the parties shall confer with one another and attempt to
reach agreement regarding the payment to be made. If agreement cannot be reached between the
parties, the matter shall be promptly submitted to this Court in the form of a written objection
setting forth the precise nature of the objection and the monetary amount at issue. Thereafter,
this Court will consider and rule on the objection. Absent a timely written objection to any
summary invoice, none of the Lender’s costs, fees, charges or expenses reflected in the
applicable invoice shall be subject to Court approval, and the Lender shall not be required to file
any interim or final fee application(s) with the Court, provided that the Court shall have
jurisdiction to determine any disputes concerning the Lender’s summary invoices.

10.  Automatic Perfection. With respect to the debt incurred by the Debtor under the

DIP Loan Note and DIP Financing Agreement, this Interim Order shall be sufficient and
conclusive evidence of the priority, perfection and validity of all of the security interests in and
liens upon the property of the Debtor’s estate granted to the Lender as set forth herein, without
the necessity of filing, recording or serving any financing statements, or other documents which

may otherwise be required under federal or state law in any jurisdiction or the taking of any other

15
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action to validate or perfect the security interests and liens granted to the Lender in this Interim
Order and the DIP Financing Agreement. If the Lender shall, in its discretion, elect for any
reason to file any such financing statements or other documents with respect to such security
interests and liens, the Debtor is authorized to execute, or cause to be executed, all such
financing statements or other documents upon the Lender’s reasonable request and the filing,
recording or service thereof (as the case may be) of such financing statements or similar
documents shall be deemed to have been made at the time of and on the Petition Date. The
Lender may, in its discretion, file a certified copy of this Interim Order in any filing or recording
office in any county or other jurisdiction in which the Debtor has real or personal property and,
in such event, the subject filing or recording officer is authorized and directed to file or record
such certified copy of this Interim Order.

11.  Further Acts by the Debtor. The Debtor is hereby authorized to perform all acts,
and execute and comply with the terms of such other documents, instruments, and agreements in
addition to the above DIP Financing Agreement as the Lender may reasonably require and as
evidence of and for the protection of the DIP Facility Obligations and the Collateral or which
may be otherwise deemed necessary by the Lender to effectuate the terms and conditions of this
Interim Order, the DIP Loan Note and the DIP Financing Agreement.

12, No Control of the Debtor. In determining to make any extensions of credit under

the DIP Financing Agreement, and in negotiating and consummating the transactions authorized
by this Interim Order, the Lender shall not be deemed to have been in control of the operation of
the Debtor solely by virtue of making the DIP loans.

13.  Limited Modification of Automatic Stay. The automatic stay provisions of

section 362 of the Bankruptcy Code are vacated and modified solely to the extent necessary to

16
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permit the Lender to exercise, upon the occurrence and during the continvance of any Event of
Default, all rights and remedies provided for in the Lender DIP Loan Documents, subject to

payment of the Carve-Out; provided, however, that prior to the exercise of any enforcement or

liquidation remedies against the Collateral, the Lender shall be required to give five (5) business
days written notice to the Debtor, its bankruptey counsel, the Committee’s counsel, if any, and
the U.S. Trustee (the “Default Notice”). Notwithstanding the occurrence of an Event of Default
or the Commitment Termination Date (as defined below), all of the rights, remedies, benefits,
and protections provided to the Lender under the Lender DIP Loan Documents and this Interim
Order shall survive the Commitment Termination Date.

14.  Access to the Debtor. Without limiting the rights of access and information

afforded the Lender under the Lender DIP Loan Documents, the Debtor shall permit
representatives, agents and/or employees of the Lender to have reasonable access to its premises
and records during normal business hours (without unreasonable interference with the proper
operation of the Debtor’s business) and shall cooperate, consult with, and provide to such
representatives, agents and/or employees all such non-privileged information as they may
reasonably request.

15. Reporting. On a weekly basis, the Debtor shall provide to the Lender the
following: (i) a rolling 13 week cash flow statement, (i) a budget to actual comparison, due each
Tuesday for the prior week, (iii) a borrowing base report (combining the Lender Pre-Petition
Debt and the DIP Facility Obligations) in a form reasonably acceptable to the Lender, and (iv)
any other financial information reasonably requested by the Lender to be provided within 3 days
of receipt by the Debtor following a written request for same. Items (i) — (iii) herein shall be

certified as true and correct by an officer of the Debtor.
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16.  Insurance Policies. Upon entry of this Interim Order, the Lender shall be, and
shall be deemed to be, without any further action or notice, named as an additional insured and
loss payee on each insurance policy maintained by the Debtor which in any way relates to the
Collateral. The Debtor is authorized and directed to take any action necessary to have the
Lender added as an additional insured and loss payee on each insurance policy.

17.  Survival of Provisions, The provisions of this Interim Order and any actions

taken pursuant hereto shall survive entry of any order which may be entered dismissing the case,
converting the Debtor’s Chapter 11 case to a Chapter 7 case, or any order which may be entered
confirming or consummating any Chapter 11 plan, and the terms and provisions of this Interim
Order as well as the priorities in payment, liens, and security interests granted pursuant to this
Interim Order and the DIP Financing Agreement shall continue in this or any superseding case
under the Bankruptcy Code, and such priorities in payment, liens and security interests shall
maintain their priority as provided by this Interim Order until all DIP Facility Obligations are
indefeasibly satisfied and discharged; provided, that, all obligations and duties of the Lender
hereunder, under the DIP Loan Note, the DIP Financing Agreement or otherwise with respect to
any future loans and advances shall terminate immediately upon the earlier of any of the
following (“Commitment Termination Date™): (a) any Event of Default, (b) the date thata
Chapter 11 plan of the Debtor becomes effective, (c) the date of dismissal of this Chapter 11 case
or conversion of this Chapter 11 case to a case under Chapter 7, (d) the appointment in this case
of a Chapter 11 trustee or an examiner with expanded powers, (¢) the entry of any order granting
relief under section 506(c) of the Bankruptcy Code with respect to any of the Collateral, (f) the
filing by the Debtor, without Lender’s prior written consent, of any motion to obtain financing

under section 364 of the Bankruptcy Code from any other person or entity other than the Lender,
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or otherwise to grant a lien or security interest on any of the Collateral in favor of any person or
entity other than the Lender, (g) the Debtor’s failure to comply with any provision of this Interim
Order, (h) the closing and funding of a sale of all or substantially all of the Debtor’s assets, or (i)
December 31, 2015; provided, however, that if the Lender has given its express prior written
consent to a different date (no such consent will be implied from any other action, inaction or
acquiescence by the Lender) then that different date shall apply; and provided further that the
Lender shal! be required to provide written notice to the Debtor of the occurrence of item (g)
above and the Debtor shall have five (5) business days to cure any such default.

18.  Automatic Stay Termination. Following the Commitment Termination Date, and
upon five (5) business days’ written notice (which may be delivered by electronic mail} to the
Debtor, its counsel, the United States Trustee, and counsel for the Committee, unless the Debtor
obtains an order from the Court maintaining the automatic stay in effect within such five (5)
business day notice period, the automatic stay of section 362(a) of the Bankruptcy Code shall be
deemed terminated (and the fourteen (14) day stay provided by Federal Rule of Bankruptcy
Procedure 4001(a)(3) shall be deemed waived) without the necessity of any further action by the
Lender or any further authorization by this Court in order to permit the Lender to exercise all
rights and remedies provided for in this Interim Order, the DIP Loan Documents, the Lender Pre-
Petition Loan Documents, and applicable law, including but not limited to the Lender’s right to
apply the Cash Collateral and any other proceeds of the Collateral first to the Lender Pre-Petition
Debt (in accordance with the terms of the Lender Pre-Petition Loan Documents) and next to the
DIP Facility Obligation (in accordance with the Lender DIP Loan Documents) and applicabie

law, subject to amounts eligible to be paid from the Carve-Out that are in excess of any pre-
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petition retainers or trust account funds or the Expense Reserve Account otherwise available to
pay such eligible amounts.

19.  Resolution of Any Conflicting Terms. To the extent the terms and conditions of
the DIP Loan Note or the DIP Financing Agreement are in conflict with the terms and conditions
of this Interim Order, the terms and conditions of this Interim Order shall control.

20.  Order Binding on Successors. The provisions of this Interim Order shall be

binding upon and inure to the benefit of the Lender, the Guaranty Agent, the Guaranty Lenders,
the Debtor, and their respective successors and assigns (including any trustee or other estate
representative appointed as a representative of the Debtor’s estates or of any estate in any
successor case). Except as otherwise explicitly set forth in this Interim Order, no third parties are
intended to be or shall be deemed to be third party beneficiaries of this Interim Order, the DIP
Loan Note or the DIP Financing Agreement.

21. Reservation of Certain Third Party Rights and Bar of Challenge and Claims. The

Debtor’s admissions contained in paragraphs H through O of this Interim Order: (i) shall be
binding upon the Debtor for all purposes; and (ii) shall be binding upon all other parties in
interest, including any committee appointed, for all purposes unless (1) a party (subject in all
respects to any agreement or applicable law which may limit or affect such entity’s right or
ability to do so) has properly filed an adversary proceeding or contested matter (a “Challenge™)
by no later than the date that is seventy-five (75) days from the date of entry of this Interim
Order (and, in the case of any committee appointed within such 75-day period, sixty (60) days

from the appointment of the committee (the “Challenge Period”), (x) challenging the amount,

validity, enforceability, priority or extent of the Lender Pre-Petition Debt, the Lender’s security

interests in and liens upon the Collateral, the Guaranty Indebtedness, or the Guaranty Agent’s
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security interests in the Guaranty Collateral, or (y) otherwise asserting any claims or causes of
action against the Lender or the Guaranty Agent on behalf of the Debtor’s estate, and (2) the
Court rules in favor of the plaintiff in any such timely and properly filed adversary proceeding or
contested matter. If no such adversary proceeding or contested matter is properly filed as of such
dates or the Court does not rule in favor of the plaintiff in any such proceeding, then: (a) the
Debtors’ admissions and releases contained in paragraphs H through O of this Interim Order
shall be binding on all parties in interest, including any committee; (b) the obligations of the
Debtor under loan documents relating to the Lender Pre-Petition Debt and the obligations of the
Debtor under the Guaranty Loan Documents shall constitute allowed claims for all purposes in
this case, and any subsequent Chapter 7 case; (¢) the Lender’s security interests in and liens upon
the Collateral shall be deemed to have been, as of the Petition Date, legal, valid, binding, and
perfected first priority security interests and liens, not subject to recharacterization, subordination
or otherwise avoidable; and (d) the Guaranty Agent’s security interests in and liens upon the
Guaranty Collateral shall be deemed to have been, as of the Petition Date, legal, valid, binding,
and perfected second-priority security interests and liens, not subject to recharacterization,
subordination (except as to the Lender Pre-Petition Debt and the DIP Facility Liens) or otherwise
avoidable; () the Lender Pre-Petition Debt and the Guaranty Indebtedness shall not be subject to
any other or further Challenge by any committee or any other party in interest seeking to exercise
the rights of the Debtor’s estate, including, without limitation, any successor thereto. If any such
adversary proceeding or contested matter is properly filed as of such dates, the Debtor’s
admissions and releases contained in paragraphs H through O of this Interim Order shall
nonetheless remain binding and preclusive (as provided in the second sentence of this paragraph)

except to the extent that such admissions and releases were expressly challenged in such

21



Case 15-12080-KG Doc 49 Filed 10/09/15 Page 22 of 27

adversary proceeding or contested matter. Nothing contained in this Interim Order shall be
deemed to grant standing to any committee or any other party to commence any such adversary
proceeding or contested matter. For the avoidance or doubt, in the .event the case is converted to
chapter 7 or a chapter 11 trustee is appointed prior to the expiration of the Challenge Period
described in this Paragraph 21, the Challenge Period shall not expire until 60 days after the
trustee’s appointment. In the event the Committee or any other party in interest has commenced
a Challenge prior to the conversion to chapter 7 or appointment of a chapter 11 trustee, the
trustee shall be entitled to assume the prosecution of any pending Challenge. In either event,
until the later of the expiration of the Challenge Period without commencement of a challenge or
the entry of a final, non-appealable order or judgment on account of any Challenge, the trustee
shall not be bound by the Debtor’s acknowledgments, admissions, confirmations, stipulations
and waivers in this Interim Order. In the event of a successful Challenge as determined by final
order of a court of competent jurisdiction, any amounts distributed to the Lender or the Guaranty
Agent on account of prepetition obligations will be subject to disgorgement and refund to the
Debtor’s estate in an amount to be determined.

22.  Subsequent Reversal. If any or all of the provisions of this Interim Order, the DIP
Loan Note or the DIP Financing Agreement are hereafter modified, vacated, amended, or stayed
by subsequent order of this Court or any other court without the consent of the Lender: (i) such
modification, vacatur, amendment, or stay shall not affect the validity of any obligation of the
Debtor to the Lender that is or was incurred prior to the effective date of such modification,
vacatur, amendment, or stay (the “Effective Date™), or the DIP Facility Superpriority Claim and
DIP Facility Liens authorized or created by this Interim Order and the Lender DIP Loan

Documents; and (ii) the DIP Facility Obligations arising prior to the Effective Date shall be
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governed in all respects by the original provisions of this Interim Order and. the Lender DIP Loan
Documents, and the validity of any such credit extended or security interest granted pursuant to
this Interim Order and the Lender DIP Loan Documents is and shall be protected by section
364(¢) of the Bankruptcy Code.
23, Carve-Out.
(a)  The DIP Facility Superpriority Claim, the DIP Facility Liens, the Lender
Pre-Petition Debt, the DIP Facility Obligations, the Collateral, the Guaranty Indebtedness, the
Guaranty Collateral, the Lender Adequate Protection, and the Guaranty Agent Adequate
Protection shall be subject in all cases to payment of the following expenses (the “Carve-Out™):
(1) unpaid post-petition fees and expenses of the Clerk of the Court and the
U.S. Trustee pursuant to 28 U.S.C. § 1930 as determined by agreement of the U.S. Trustee
or by final order of the Court, together with the statutory rate of interest;
(i)  accrued, but unpaid post-petition obligations of the Debtor up to the
amounts set forth in the Budget (prorated on a daily basis) through the date of the Default
Notice (as defined in paragraph 13 above), plus any accrued but unpaid prepetition paid
time off owed to the Debtor’s employees as of such date;
(iii)  the Debtor’s obligation, if any, to pay the Break-Up Fee and Expense
Reimbursement (as such terms are defined in the Asset Purchase Agreement dated October
7, 2015, by and between the Debtor, as seller, and DMC Acquisition Holdings, LLC, as
purchaser), which obligation is subject to approval of this Court and, once approved, shall
be pari passu with the payment of estate professional fees as contemplated by paragraph

23(a)(1v) and (v) below;
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(iv)  unpaid post-petition fees and expenses of professionals of the Debtor and
professionals of any Committee, which are retained by an order of the Court pursuant to
sections 327, 328, 363 or 1103(a) of the Bankruptcy Code (the “Professionals™), but only
to the extent such fees and expenses are (1) reflected in the Budget, (2) incurred prior to
the giving of the Default thice by the Lender, (3) allowed by the Bankruptcy Court
under sections 330, 331, or 363 of the Bankruptcy Code, and (4) not otherwise paid from
retainers or the Expense Reserve Account (as defined below); and

(v)  post-petition fees and expenses of the Professionals incurred after service
of the Default Notice in an aggregate amount not to exceed $100,000.00, to the extent
such fees and expenses are (i) allowed by the Bankruptcy Court under sections 330, 331,
or 363 of the Bankruptcy Code, and (ii) not otherwise paid from retainers or the Expense
Reserve Account.

(b)  Following entry of this Interim Order, so long as the Debtor is entitled to make
draws under the DIP facility and no Event of Default or Commitment Termination Date shall
have occurred, the Debtor shall be authorized to transfer funds to the Pachulski Stang Ziehl &
Jones LLP Client Trust Account (the “Expense Reserve Account”) on a weekly basis, the
amounts that the Professionals may be paid pursuant to the Budget for such week. Such funds
shall be held for the benefit of the Professionals, to be applied to the fees and expenses of such
Professionals that are approved for payment pursuant to one or more orders of this Court. Any
fees and expenses payable to Professionals shall be paid first out of the Expense Reserve
Account, and all amounts deposited in the Expense Reserve Account shall reduce, on a dollar-

for-dollar basis, the Carve-Out. Any excess amounts in the Expense Reserve Account after
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payment of Professional Fees, and the obligations, if any, owed to the purchaser under paragraph

23(a)(iii), shall be remitted to the Lender. |
24,  Credit Bidding and Sale Proceeds. In the event of the sale of any of the Collateral

pursuant to section 363 of the Bankruptcy Code or under a plan of reorganization or liquidation,

the Lender shall have the right (at an auction or otherwise) to credit-bid an amount equal to all or

any portion of the Lender Pre-Petition Debt and the DIP Facility Obligations; provided however

that the Lender shall not have the right to Credit Bid for any salerin an amount that will result in

payment in full of the Lender Pre-Petition Debt and the DIP Facility Obligations. Upon the

closing of the sale of any of the Collateral, the net proceeds (i.e., net of the costs associated with

such closing that the Debtor is obligated to pay) of such sale shall be paid to the Lender for

immediate application to the Lender Pre-Petition Debt and the DIP Facility Obligations up to the

full amount outstanding, subject to the Carve-Out. Mot wiTh S:hh)”j ‘f'kc, f«sﬂso: 1 L W.S

- of- U¥C

25.  Section 506(c) Waiver. Subject to entry of the Final Order, the Debtor, on behalf;;mﬁl 71095]""”

of itself and its bankruptcy estate, waives any and all claims, rights and powers to surcharge the [y . T

NN S
Lender, the Guaranty Agent, the Guaranty Lenders, the Collateral, the Guaranty Collateral and okéjb n

any other property or assets of the Debtor subject in any manner whatsoever to any of the liens Lmi)—f b FV)W
o ) . -bgrc)"f’!ﬁ‘am‘”*
and security interests of the Lender, pursuant to section 506(c) or section 105(a) of the J"j) A5 s ab

Bankruptcy Code. The foregoing waiver shall be binding upon any trustee or examiner with 1» f"‘b‘) P“"r
. Orteber U, A0\, ot s
expanded powers appointed for the Debtor’s estate or with respect to its property. G0 bl fi'T'> »

26.  Automatic Stay Enabling Waiver. The automatic stay of section 362(a) of the

Bankruptcy Code is hereby vacated and modified to the extent necessary to permit the Lender
and the Guaranty Agent to take all actions necessary to implement this Interim Order prior to the

occurrence of the Commitment Termination Date.
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27. Miscellaneous. The Debtor and the Lender shall in good faith negotiate the terms
of a wind-down budget for the period following the going concern disposition of the Debtor’s
operating assets. Notwithstanding anything to the contrary herein or in the Budget, to the extent
that Piper Jaffray & Co., as investment banker, becomes entitled to a sale fee under its Court-
approved engagement agreement with the Debtor in connection with a sale of the Debtor’s
assets, then such fee shall be payable at closing of the sale, subject to allowance of such fee by
this Court, notwithstanding any liens, claims, or interests of the Lender or the Guaranty Agent.

28. Subsequent Hearing: Procedure for Objections and Entry of Final Order., The

Motion is set for a final hearing before this Courtat {€@:00 A .m. onD(l Mﬁf 2 7 ,

2015 (the “Final Hearing™), at which time any party in interest may present any timely filed
objections to the entry of a final order approving the DIP Loan Note and DIP Financing
Agreement. The Debtor shall promptly serve a copy of this Interim Order and notice of the Final
Hearing as set forth therein, by regular mail, upon (a) the United States Trustee, (b) all creditors
known to Debtor who may have liens against the Debtor’s assets, (c) the United States Internal
Revenue Service, (d) the thirty-five (35) largest unsecured creditors of the Debtor and its jointly
administered affiliates, and (e) all other creditors and parties in interest requesting notice under
Bankruptcy Rule 2002(i). Objections to the entry of the Final Order on the Motion shall be in
writing and shall be filed with the United States Bankruptcy Clerk for the District of Delaware,
824 Market Street, 3rd Floor, Wilmington, DE 19801, no later than /e . 22 , 2015, a} & ™
which objections shall be served so that the same are received on or before 4:00 p.m. EST of
such date by (i) counsel to the Debtor, Pachulski Stang Ziehl & Jones LLP, 919 N. Market St.,

17th Floor, P.O. Box 8705, Wilmington, DE 19899 (Attn: Jeffrey N. Pomerantz,

jpomerantz@pszjlaw.com and Michael R. Seidl, mseidl@pszjlaw.com)), (ii) counsel to the
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Lender, Buchanan Ingersoll & Rooney, PC, 919 N. Market St., Suite 1500, Wilmington, DE

19801 (Attn: Peter J. Duhig, peter.duhig@bipe.com), (iii) counsel to the Guaranty Agent,
Buchanan Ingersoll & Rooney, PC, 919 N. Market St., Suite 1500, Wilmington, DE 19801

(Attn: Kathleen A. Murphy, kathleen. murphy@bipec.com), (iv) counsel to any official committee

that has been appointed, and (v) the Office of the United States Trustee, Attn., J. Caleb Boggs
Building, 844 King Street, Suite 2207, Lockbox 35, Wilmington, DE 19801 (Attn: Linda Casey,
linda.casey(@usdoj.gov). Any objections by creditors or other parties in interest to any of the
provisions of this Interim Order may be deemed waived unless filed and served in accordance
with this paragraph.

29.  Objections Overruled. All objections to the entry of this Interim Order are hereby

overruled.

30.  Order Effective. This Interim Order shall be effective as of the date of signature

by the Court. This Court has and will retain jurisdiction to enforce this Interim Order according

to its terms.

IT IS SO ORDERED.

Dated: Octobcrg, 2015

Honorable Kevin Gross
United States Bankruptcy Judge

27



Case 15-12080-KG Doc 49-1 Filed 10/09/15 Page 1 of5

EXHIBIT A
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