
UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF INDIANA 

SOUTH BEND DIVISION 

 

IN RE:      )  

      ) 

5 STAR INVESTMENT GROUP, LLC, ) CASE NO. 16-30078-hcd 

5 STAR PORTLAND HOLDINGS, LLC, )    

5 STAR INVESTMENT GROUP V, LLC, ) SUBSTANTIVELY CONSOLIDATED   

5 STAR COMMERICAL, LLC,  ) CHAPTER 11s   

5 STAR INVESTMENT GROUP VII, LLC, )    

5 STAR HOLDINGS, LLC,   )    

5 STAR INVESTMENT GROUP III, LLC, )    

5 STAR INDIANA HOLDINGS, LLC, )    

5 STAR INVESTMENTGROUP II, LLC, )    

5 STAR INVESTMENT GROUP IV, LLC, )    

and 5 STAR CAPITAL FUND, LLC  )       

      ) 

 Debtors.    ) 

 

TRUSTEE’S MOTION TO SELL AT PRIVATE SALE REAL ESTATE FREE  

AND CLEAR OF ALL LIENS, ENCUMBRANCES, CLAIMS AND INTERESTS 

 

 Douglas R. Adelsperger, as Trustee (the “Trustee”), by counsel, for the above-entitled 

motion (this “Motion”), hereby moves for an entry of an Order, pursuant to 11 U.S.C. §§ 105 and 

363(b), (f) and (m), Rule 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”) and Local Rule B-6004-1, authorizing the sale of certain real estate, as described below, 

free and clear of all liens, encumbrances, claims and interests.  In support of this Motion, the 

Trustee states as follows: 

I.  Background 

1. On January 25, 2016 (the “Petition Date”), 5 Star Investment Group, LLC, 5 Star 

Portland Holdings, LLC, 5 Star Investment Group V, LLC, 5 Star Commercial, LLC, 5 Star 

Investment Group VII, LLC, 5 Star Holdings, LLC, 5 Star Investment Group III, LLC, 5 Star 

Indiana Holdings, LLC, 5 Star Investment Group II, LLC, 5 Star Investment Group IV, LLC and 

5 Star Capital Fund, LLC (collectively, the “Debtors”) filed voluntary petitions for relief under 
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Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”), in the United States 

Bankruptcy Court for the Northern District of Indiana, South Bend Division initiating eleven 

(11) separate bankruptcy cases (the “Bankruptcy Cases”). 

2. On February 9, 2016, the United States Trustee (the “UST”) filed her Emergency 

Motion for an Order Directing the Appointment of a Trustee or, in the Alternative, Conversion to 

Chapter 7, and Request for an Expedited Hearing on the Motion (the “UST Motion”).   

3. Following a February 16, 2016 hearing on the UST Motion, the Court entered an 

Agreed Order for the Appointment of a Chapter 11 Trustee. 

4. On February 29, 2016, the Trustee was appointed as the Chapter 11 Trustee in 

each of the Bankruptcy Cases. 

5. On March 23, 2016, the Court entered its Order Granting Motion for Joint 

Administration, consolidating the Bankruptcy Cases for purposes of administration only. 

6. On April 21, 2016, the UST filed her Appointment and Notice Appointing 

Unsecured Creditors’ Committee, appointing an Official Committee for Unsecured Creditors 

(the “Committee”) in these Bankruptcy Cases. 

7. On June 24, 2016, the Court entered its Agreed Order Granting Trustee’s Motion 

for Substantive Consolidation, substantively consolidating the Bankruptcy Cases for all 

postpetition matters and purposes, effective as of the Petition Date, and deeming that all assets 

and liabilities of the Bankruptcy Cases to be consolidated into one (1) bankruptcy estate, to be 

administered in accordance with the Bankruptcy Code under the jurisdiction of the Court (the 

“Consolidated Bankruptcy Estate”). 

8. Prior to the Petition Date, on November 5, 2015, the United States Securities 

Exchange Commission (the “SEC”) filed a complaint against the Debtors’ sole owner, Earl D. 
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Miller (“Miller”), 5 Star Capital Fund, LLC and 5 Star Commercial, LLC, in the United States 

District Court for the Northern District of Indiana, Hammond Division, under Case No. 3:15-cv-

00519 (the “SEC Action”).  In its complaint, the SEC alleged that Miller, 5 Star Capital Fund, 

LLC and 5 Star Commercial, LLC defrauded at least 70 investors from whom they raised funds 

of at least $3.9 million. 

9. Additionally, on November 5, 2015, the SEC obtained an ex parte Temporary 

Restraining Order, asset freeze and other emergency relief in the SEC Action.   

II.  Jurisdiction 

 10. The Court has jurisdiction over the Bankruptcy Cases under 28 U.S.C. §§ 157 and 

1334.  This matter constitutes a core proceeding under 28 U.S.C. § 157(b)(2)(A), (N), and (O). 

 11. Venue for these Bankruptcy Cases is proper in this district under 28 U.S.C.  

§§ 1408 and 1409. 

III.  The Real Estate, Liens and Lease 

A. The Real Estate 

 12. Pursuant to § 541(a) of the Bankruptcy Code, the Consolidated Bankruptcy Estate 

includes all legal and equitable interests of the Debtors in property as of the commencement of 

the Bankruptcy Cases, including real estate. 

 13. On the Petition Date, the Debtor, 5 Star Investment Group V, LLC, was the sole 

owner of real estate located in Elkhart County (Indiana), more particularly described as follows: 

i. Lot Numbered 153 in Country Acres, Section Fourteen, said Plat being 

recorded in Plat Book 21, page 83 in the Office of the Recorder of Elkhart 

County, Indiana. 

 

Commonly known as:  27654 Cobblestone Way, Elkhart, IN 4651      

(“Cobblestone Way”) 
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ii. Lots Numbered 1 and 2 in Rainbow Minor Subdivision as per plat thereof 

recorded February 21, 2007 as Instrument Number 200704660 in the Office of 

the Recorder of Elkhart County, Indiana. 

 

Commonly known as:  2718 Oakland Avenue, Elkhart, IN 46517 (“Oakland  

Avenue”) 

 

iii. A part of the Northeast Quarter (NE ¼) of Section Thirty-two (32), Township 

Thirty-eight (38) North, Range Five (5) East, more particularly described as 

follows, to-wit: 

 

Commencing at the point of intersection of the center line of the Cassopolis 

Street leading from Elkhart to Cassopolis, with the East and West Quarter 

Section line of said Section Thirty-two (32), the same being the center line of 

Bristol Street in the City of Elkhart; thence East with the center of Bristol 

Street nine hundred forty-one and nine hundred sixty-six thousandths 

(941.966) feet (being the intersection of the center line of Bristol Street with 

the East line of Columbian Avenue extended); thence North along the East 

line of Columbian Avenue one hundred seventy-seven and fourteen 

hundredths (177.14) feet to the beginning point of this description; thence East 

parallel with the center line of Bristol Street one hundred fifty-three and five 

hundred thirty-four thousandths (153.534) feet; thence North parallel with the 

center line of Cassopolis Street sixty-five (65) feet; thence Westwardly 

parallel with the center line of said Bristol Street one hundred fifty-three and 

five hundred thirty-four thousandths (153.534) feet to the East line of said 

Columbian Avenue; thence South along the East line of said Columbian 

Avenue sixty-five (65) feet to the place of beginning. 

 

Commonly known as:  1518 Columbian Drive, Elkhart, IN 46517  

(“Columbian Drive”) 

 

iv. Lot Numbered 5 and Lot Numbered 6, except the South 35 feet thereof, in 

Block 30 in the Plat of City Gardens Addition to the City of Elkhart as per plat 

thereof recorded in Plat Book 2, page 47 in the Office of the Recorder of 

Elkhart County, Indiana. 

 

Commonly known as:  3143 Kelsey Avenue, Elkhart, IN 46517 (“Kelsey  

Avenue”) 

   

(Cobblestone Way, Oakland Avenue, Columbian Drive and Kelsey Avenue are collectively 

referred to herein as the “5 Star V Real Estate”). 
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 14. On the Petition Date, the Debtor, 5 Star Investment Group IV, LLC, was 

the sole owner of real estate located in Elkhart County (Indiana), more particularly 

described as follows: 

Lots Numbered 285 and 287 in McNaughton Park Addition to the City of Elkhart, 

Indiana, as per plat thereof recorded in Deed Record 114, page 404 in the Office 

of the Recorder of Elkhart County, Indiana. 

 

Commonly known as:  509 Massachusetts Avenue, Elkhart, IN 46514 

 (“Massachusetts Avenue”) 

 

(Massachusetts Avenue and the 5 Star V Real Estate is collectively referred to herein as the 

“Real Estate”). 

 15. The Debtors, 5 Star Investment Group IV, LLC and 5 Star Investment Group V, 

LLC, listed the combined value of the Real Estate on their Schedule A at approximately 

$230,200.00, which is based on the combined 2014/2015 tax assessed value of the Real Estate.
1
 

B. The Liens 

 16. The Real Estate is subject to the following tax liens for real estate taxes for 2015 

that are due and payable in 2016: 

  (a) Cobblestone Way in the approximate sum of $1,122.33; 

  (b) Oakland Avenue in the approximate sum of $977.25; 

  (c) Columbian Drive in the approximate sum of $1,010.62; 

  (d) Kelsey Avenue in the approximate sum of $916.64; and 

  (e) Massachusetts Avenue in the approximate sum of $993.91; 

collectively referred to herein as the “Tax Liens”.  Accordingly, the total outstanding balances of 

the Tax Liens is approximately $5.020.75. 

                                                 
1
 Cobblestone Way ($47,600.00), Oakland Avenue ($48,400.00), Columbian Drive ($43,000.00), Kelsey Avenue 

($38,300.00) and Massachusetts Avenue ($52,900.00). 
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 17. The Real Estate is subject to the following liens for storm drain separation fees 

and other assessments for 2015 that are due and payable in 2016: 

(a) Cobblestone Way in the approximate sum of $17.26; 

  (b) Oakland Avenue in the approximate sum of $213.61; 

  (c) Columbian Drive in the approximate sum of $141.58; 

  (d) Kelsey Avenue in the approximate sum of $17.26; and 

  (e) Massachusetts Avenue in the approximate sum of $17.26; 

collectively referred to herein as the “Assessment Liens”.  Accordingly, the total outstanding 

balances of the Assessment Liens is approximately $406.97. 

 18. Columbian Drive is also subject to a judgment lien in favor of Discover Bank 

(“Discover”) for its judgment against the former property owner, Eduardo Abarca, entered on 

December 1, 2008, in the Elkhart County (Indiana) Circuit Court, in Case No. 20D01-0810-CC-

469 (the “Judgment Lien”).  The outstanding balance of the Judgment Lien is approximately 

$15,012.64.
2
 

 19. The Real Estate is also subject to various mortgages as follows: 

  (a) Cobblestone Way:  A first priority mortgage in favor of Glen J.   

   Riegsecker (“Riegsecker”) dated January 27, 2012 (the “Riegsecker  

   Mortgage”).  The Riegsecker Mortgage was recorded on February 10,  

   2012 in the Office of the Recorder for Elkhart County (Indiana), as  

   Instrument No. 2012-002946. 

 

  (b) Oakland Avenue:  A first priority mortgage in favor of John and Janice  

   Swardson (“Swardson”) dated April 30, 2012 (the “Swardson Mortgage”).  

   The Swardson Mortgage was recorded on May 1, 2012 in the Office of the 

   Recorder for Elkhart County (Indiana), as Instrument No. 2012-009636. 

 

 

 

                                                 
2
 The Judgment Lien was entered on December 1, 2008 in the approximate sum of $9,257.98.  The amount listed 

reflects additional interest at 8.0% that has accrued since the Judgment Lien was entered on December 1, 2008. 
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  (c) Columbian Drive:   

   (i)   A first priority mortgage in favor of The Paul and Mary Witmer  

    Revocable Trust (the “Witmer Trust”) dated June 21, 2011 (the  

    “Witmer Trust Mortgage”).  The Witmer Trust Mortgage was  

    recorded on July 1, 2011 in the Office of the Recorder for Elkhart  

    County (Indiana), as Instrument No. 2011-012029 and rerecorded  

    on October 1, 2012 as Instrument No. 2012-023569. 

 

   (ii) A second priority mortgage in favor of Marion Bontrager   

    (“Bontrager”) dated June 21, 2011 (the “Bontrager Mortgage”).   

    The Bontrager Mortgage was recorded on July 1, 2011 in the  

    Office of the Recorder for Elkhart County (Indiana), as Instrument  

    No. 2011-012030. 

 

   (iii) A third priority mortgage in favor of Melvin Kuhns (“M. Kuhns”)  

    dated February 25, 2013 (the “M. Kuhns Mortgage”).  The M.  

    Kuhns Mortgage was recorded on March 22, 2013 in the Office of  

    the Recorder for Elkhart County (Indiana), as Instrument No.  

    2013-06843. 

 

  (d) Kelsey Avenue: 

   (i) A first priority mortgage in favor of Joseph and Joann Miller  

    (“Miller”) dated July 26, 2012 (the “Miller Mortgage”).  The  

    Miller Mortgage as recorded on August 6, 2012 in the Office of the 

    Recorder for Elkhart County (Indiana), as Instrument No. 2012- 

    018952. 

 

   (ii) A second priority mortgage in favor of Amos Eicher (“Eicher”)  

    dated July 31, 2012 (the “Eicher Mortgage”).  The Eicher   

    Mortgage was recoded on August 6, 2012 in the Office of the  

    Recorder for Elkhart County (Indiana), as Instrument No. 2012- 

    018953. 

 

   (iii) A third priority mortgage in favor of The Ervin M. and Anna  

    Bontrager Living Trust (“Bontrager Trust”) dated October 12,  

    2012 (the “Bontrager Trust Mortgage”).  The Bontrager Trust  

    Mortgage was recorded on November 26, 2012 in the Office of the 

    Recorder for Elkhart County (Indiana), as Instrument No. 2012- 

    028412. 

 

  (e) Massachusetts Avenue: 

   (i) A first priority mortgage in favor of Paul Schwartz (“Schwartz”)  

    dated December 15, 2010 (the “Schwartz Mortgage”).  The   

    Schwartz Mortgage was recorded on  December 20, 2010 in the  

    Office of the Recorder for Elkhart County (Indiana), as Instrument  

    No. 2010-25455. 
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   (ii) A second priority mortgage in favor of Paul and Mary Ann Witmer 

    (“Witmer”) dated May 17, 2013 (the “Witmer Mortgage”).  The  

    Witmer Mortgage was recorded on May 24, 2013 in the Office of  

    the Recorder for Elkhart County (Indiana), as Instrument No.  

    2013-12389. 

 

   (iii) A third priority mortgage in favor of Shannon Long (“Long”)  

    dated March 18, 2014 (the “Long Mortgage”).  The Long   

    Mortgage was recorded on March 27, 2014 in the Office of the  

    Recorder for Elkhart County (Indiana), as Instrument No. 2014- 

    05286. 

 

   (iv) A fourth priority mortgage in favor Melvin and Emma Kuhns  

    (“Kuhns”) dated March 18, 2014 (the “Kuhns Mortgage”).  The  

    Kuhns Mortgage was recorded on April 9, 2014 in the Office of  

    the Recorder for Elkhart County (Indiana), as Instrument No.  

    2014-06082. 

 

   (v) A fifth priority mortgage in favor of Andrew Graber (“Graber”)  

    dated June 4, 2014 (the “Graber Mortgage”).  The Graber   

    Mortgage was recorded on June 30, 2014 in the Office of the  

    Recorder for Elkhart County (Indiana), as Instrument No. 2014- 

    11479. 

 

   (vi) A sixth priority mortgage in favor of Iva Mae Raber (“Raber”)  

    dated June 30, 2014 (the “Raber Mortgage”).  The Raber Mortgage 

    was recoded on July 10, 2014 in the Office of the Recorder for  

    Elkhart County (Indiana), as Instrument No. 2014-12272. 

 

The Riegsecker Mortgage, the Swardson Mortgage, Witmer Trust Mortgage, the Bontrager 

Mortgage, the M. Kuhns Mortgage, the Miller Mortgage, the Eicher Mortgage, the Bontrager 

Trust Mortgage, the Schwartz Mortgage, the Witmer Mortgage, the Long Mortgage, the Kuhns 

Mortgage, the Graber Mortgage and the Raber Mortgage are collectively referred to herein as the 

“Investor Mortgages”. 

 20. Upon information and belief, the outstanding balances owed pursuant to 

the Investor Mortgages are as follows: 
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  (a) Riegsecker Mortgage is approximately $92,554.04;
3
 

  (b) Swardson Mortgage is approximately $69,250.38;
4
 

  (c) Witmer Trust Mortgage is approximately $21,145.18;
5
 

  (d) Bontrager Mortgage is approximately $47,576.61;
6
 

  (e) M. Kuhns Mortgage is approximately $14,272.98;
7
 

  (f) Miller Mortgage is approximately $15,858.87;
8
 

  (g) Eicher Mortgage is approximately $50,500.00;
9
 

  (h) Bontrager Trust Mortgage is approximately $19,000.00;
10

 

  (i) Schwartz Mortgage is approximately $15,500.00;
11

 

  (j) Witmer Mortgage is approximately $35,947.00;
12

 

  (k) Long Mortgage is approximately $15,000.00;
13

 

  (l) Kuhns Mortgage is approximately $23,260.00;
14

 

  (m) Graber Mortgage is approximately $21,145.00;
15

 and 

                                                 
3
 Amount listed pursuant to Proof of Claim #14 filed by Riegsecker in Case No. 16-300800 

4
 Amount listed pursuant to Schedule D filed by 5 Star Investment Group V, LLC. 

5
 Amount listed pursuant to Schedule D filed by 5 Star Investment Group V, LLC.  The Witmer Trust did file Proof 

of Claim #32 in Case No. 16-30080, but listed the claim amount as unknown. 
6
 Amount listed pursuant to Schedule D filed by 5 Star Investment Group V, LLC.  Bontrager did file Proof of Claim 

#112 in Case No. 16-30078, but the listed amount of the claim is a combined sum for various claims, including the 

Bontrager Mortgage. 
7
 Amount listed pursuant to Schedule D filed by 5 Star Investment Group V, LLC.  M. Kuhns did file Proof of Claim 

#61 in Case No. 16-30078, but the listed amount of the claim is a combined sum for various claims, including the M. 

Kuhns Mortgage. 
8
 Amount listed pursuant to Schedule D filed by 5 Star Investment Group V, LLC. 

9
 Amount listed pursuant to Proof of Claim #117 filed by Eicher in Case No. 16-30078. 

10
 Amount listed pursuant to Proof of Claim #28 filed by Bontrager Trust in Case No. 16-30080. 

11
 Amount listed pursuant to Proof of Claim #12 filed by Schwartz in Case No. 16-30087. 

12
 Amount listed pursuant to Schedule D filed by 5 Star Investment Group IV, LLC.  Witmer did file Proof of Claim 

#5 in Case No. 16-30087, but listed the claim amount as unknown. 
13

 Amount listed pursuant to Proof of Claim #11 filed by Long in Case No. 16-30087. 
14

 Amount listed pursuant to Schedule D filed by 5 Star Investment Group IV, LLC.  Kuhns did file Proof of Claim 

#61 in Case No. 16-30078, but the listed amount of the claim is a combined sum for various claims, including the 

Kuhns Mortgage. 
15

 Amount listed pursuant to Schedule D filed by 5 Star Investment Group IV, LLC.  Graber did file Proof of Claim 

#81 in Case No. 16-30078, but the listed amount of the claim is a combined sum for various claims, including the 

Graber Mortgage. 
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  (n) Raber Mortgage is approximately $26,960.00
16

 

Accordingly, the total outstanding balances of the Investor Mortgages is approximately 

$467,970.06. 

C. The Lease 

 21. Prior to the Petition Date, Kelsey Avenue was subject to a lease (the 

“Kelsey Avenue Lease”), with an option to purchase, in favor of Kenneth and Petrina 

Donaldson (the “Tenants”).  The Kelsey Avenue Lease, including the option to purchase, 

expired prior to the Petition Date and the Tenants did not exercise their rights pursuant to 

the option to purchase.  Accordingly, the Tenants have no interest in Kelsey Avenue, 

other than their rights as month-to-month tenants pursuant to IND. CODE § 32-31-1-2. 

 22. The Tenants have been renting Kelsey Avenue on a month-to-month basis 

at the monthly rent of $815.00 per month.  As of September 1, 2016, the delinquent rent 

owed by the Tenants is $9,335.00 (the “Delinquent Rent”). 

IV.  The Purchase Agreement 

 23. On July 21, 2016, this Court entered its Order Granting Application to Employ 

Tiffany Group Real Estate Advisors, LLC as the Bankruptcy Estates’ Broker, authorizing the 

employment of Tiffany Group Real Estate Advisors, LLC (“Tiffany Group”), to assist the 

Trustee with the marketing and sale of real estate, including the Real Estate at issue in this 

Motion.  Pursuant to the Listing Agreement approved by the Court, Tiffany Group is entitled to 

receive a commission of 5.0% of the total purchase price for all sales that were obtained solely 

through the efforts of the Tiffany Group. 

                                                 
16

 Amount listed pursuant to Schedule D filed by 5 Star Investment Group IV, LLC. 
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 24. On September 13, 2016, pursuant to the sole efforts of the Tiffany Group, the 

Trustee entered into a purchase agreement for the sale of the Real Estate to Bill Schweinzger or 

an entity to be designated by Bill Schweinzger (the “Purchaser”) for the total sale price of 

$245,000.00 (the “Purchase Agreement”).  A copy of the Purchase Agreement is attached hereto 

and incorporated herein as Exhibit “A”.   

 25. Pursuant to the Purchase Agreement, the Purchaser is purchasing the Real Estate 

“AS IS AND WHERE IS AND WITH ALL FAULTS”. 

 26. Additionally, the Purchase Agreement provides that the Trustee, on behalf of the 

Consolidated Bankruptcy Estate, shall retain the exclusive right and ownership to all monthly 

rent payments due and owing from the Tenants through the date of closing for the sale of Kelsey 

Avenue, including the Delinquent Rents, and all such other rents for the month of the closing 

shall be prorated as of the date of closing.  The Purchaser has agreed to waive any and all rights 

to the monthly rent payments due and owing from the Tenants, including the Delinquent Rents, 

through the date of closing; provided however, the Purchaser shall have the right to the prorated 

portion of the monthly rent payment due and owing after the closing for the month of the closing.  

Following the closing, the Purchaser shall assume responsibility for any security deposit, if any, 

concerning Kelsey Avenue and shall solely be responsible and liable for reimbursement of any 

security deposit, if any, and all applicable laws with respect to such security deposit.
17

   

 27. Pursuant to the Listing Agreement with Tiffany Group, Tiffany Group is entitled 

to receive a commission of 5.0% of the total sale price for the Real Estate, or $12,250.00, to be 

paid at closing. 

 

                                                 
17

 The Trustee and/or the Consolidated Bankruptcy Estate is not holding any security deposit for Kelsey Avenue or 

the other Real Estate and will not turn over any funds to the Purchaser in connection with any potential security 

deposit for Kelsey Avenue and/or the other Real Estate. 

Case 16-30078-hcd    Doc 479    Filed 09/13/16    Page 11 of 22



 

12 

 

V.  Sale of Real Estate Free and Clear of Liens  

A. Free and Clear of Investor Mortgages 

 28. Pursuant to § 363(f)(1) of the Bankruptcy Code, a trustee is permitted to sell 

property free and clear of any interest, if applicable nonbankruptcy law permits such a sale.  The 

case law regarding equitable distribution in securities fraud cases is sufficient “applicable 

nonbankruptcy law” to satisfy § 363(f)(1) of the Bankruptcy Code as it relates to the Investor 

Mortgages.  Moreover, § 510 of the Bankruptcy Code, provides that under principles of equitable 

subordination, the Court may subordinate for purposes of distribution, all or part of an allowed 

claim to all or part of another and transfer the lien securing the subordinated claim to the estate. 

 29. In these Bankruptcy Cases, virtually all of the creditors, including Riegsecker, 

Swardson, Witmer Trust, Bontrager, M. Kuhns, Miller, Eicher, Bontrager Trust, Schwartz, 

Witmer, Long, Kuhns, Graber and Raber, consist of one group—unsophisticated investors who 

entrusted money to the Debtors, believing they would receive high returns secured by first 

priority mortgages on real estate.  Contrary to their expectations, the vast majority of investors 

are left with worthless mortgages. 

 30. Although the Trustee is in the early stages of administering the Consolidated 

Bankruptcy Estate, it appears that the assets will fall short of paying the plethora of claimants.  

Unfortunately, under these circumstances, no distribution method can possibly compensate all 

the investors/creditors fully for their losses.  Courts addressing similar facts, particularly in cases 

involving securities fraud, have treated all investors similarly in the distribution of recovered 

funds. 

 31.  The Indiana Supreme Court has found generally “that all assets of insolvents are 

to be distributed according to the rules of equity; that equality is equity; [and] that the assets of 
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an insolvent are to be distributed pro rata according to the amount due the several creditors.”  

Todd v. Davidson, 19 N.E.2d 236, 238 (Ind. 1939). 

32. Moreover, there are numerous reported securities fraud cases that favor treating 

all investors equally in distributing collected funds.
18

  In particular, S.E.C. v. Sunwest 

Management, Inc., 2009 WL 3245879 (D.C. Ore. 2009), involved a receivership case were the 

principals of the company solicited and sold tenant in common (“TIC”) real property investments 

to investors as part of an alleged fraudulent scheme.  In Sunwest Management, the court 

approved an equitable, pro rata distribution plan to all investors despite the property interests of 

the TIC investors.  In approving the pro rata distribution plan, the court noted that it had the 

power to fashion any distribution plan that was fair and equitable, without restriction from any 

set rules, and must determine the most equitable distribution result for all claimants.  Id. at *8-9.  

Further, the court found that if investors were treated separately, many investors would receive 

no return while others who were fortunate enough to have invested in certain properties could 

receive all of their investments plus interest.  Id. at *9.  The court concluded as follows:  “The 

Court finds and concludes that this result would be inequitable because it would allow greater 

recovery by certain Investors on the arbitrary basis of the actions of the Sunwest Enterprise 

control parties.”  Id. 

33. Similar to the Sunwest Management case, it would be inequitable to treat the 

investors/creditors in these Bankruptcy Cases based on their priority of their mortgages because 

                                                 
18

 See, e.g., SEC v. Capital Consultants, LLC, 397 F.3d 733 (9th Cir. 2005) (pooling and pro rata distribution of 

receivership’s real estate assets, as opposed to the tracing of assets, were appropriate); U.S. v. 13328 & 13324 State 

Hwy. 75 N., 89 F.3d 551 (9th Cir. 1996) (proceeds of sale of real estate distributed pro rata to all fraud victims; court 

rejected argument that fund used to purchase real estate were traceable to single claimant’s investment).  Similarly, 

the majority of non-real estate securities cases appear to favor a pro rata distribution approach.  See Commodity 

Futures Trading Comm’n v. Equity Financial Group, LLC, 2005 WL 2143975 (D.N.J. Sept. 2, 2005) (rejected 

tracing approach as inequitable and approved pro rata distribution of receivership assets); see also, SEC v. Credit 

Bancorp, Ltd., 290 F.3d 80, 88-89 (2nd Cir. 2002) (pro rata distribution plan “especially appropriate for fraud 

victims”); United States v. Durham, 86 F.3d 70, 73 (5th Cir. 1996) (in “the interest of equity,” court distributed 

funds to defrauded consumers pro rata despite the fact that majority of funds could be traced to particular claimant). 
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it would allow greater recovery to those few lucky investors who happen to hold first priority 

mortgages based on the arbitrary decisions of the Debtors’ owners. 

34. In order to ensure the fair and equitable treatment of all investors/creditors in 

these Bankruptcy Cases, the Trustee proposes to sell all real estate free and clear of investor 

mortgages, with the liens to attach to the proceeds until further Order of this Court. 

35. The Trustee anticipates that the resolution of how the funds should be distributed 

will be raised in the future pursuant to either a chapter 11 plan and/or separate actions.  At such 

time, all parties can be heard on how the proceeds from the sale of the Real Estate secured by the 

Investor Mortgages should be distributed. 

36. Accordingly, based on the above-referenced “applicable nonbankruptcy law”,  

§ 363(f)(1) of the Bankruptcy Code has been satisfied as it relates to the Investor Mortgages, and 

any liens held pursuant to the Investor Mortgages shall attach to the sale proceeds until further 

Order of this Court. 

B. Free and Clear of Tax Liens, Assessment Liens and Judgment Lien  

 37. Pursuant to § 363(f)(3) of the Bankruptcy Code, a trustee is permitted to sell 

property free and clear of any interest in such property if such interest is a lien and the price at 

which such property is to be sold is greater than the aggregate value of all liens on such property. 

 38. The total purchase price of $245,000.00 is greater than the aggregate value of the 

Tax Liens ($5,020.75), the Assessment Liens ($406.97) and the Judgment Lien ($15,012.64), 

and therefore, pursuant to § 363(f)(3) of the Bankruptcy Code, the Trustee is permitted to sell the 

Real Estate free and clear of the Tax Liens, the Assessment Liens and the Judgment Lien. 

 39. Accordingly, § 363(f)(3) of the Bankruptcy Code has been satisfied as it relates to 

the Tax Liens, Assessment Liens and the Judgment Lien.  The Tax Liens, Assessment Liens and 
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Judgment Lien will be paid in full from the gross sale proceeds at closing.  Real estate taxes and 

all other assessments that have accrued for 2016 and are due and payable in 2017, shall be 

prorated as of the date immediately prior to the date of closing. 

VI.  Relief Requested 

 40. The Trustee respectfully requests that the Court enter an Order, pursuant to  

§ 363(b), (f) and (m), Bankruptcy Rule 6004, Local Rule B-6004-1, and all other applicable law, 

as follows: 

(a) Authorizing the Trustee/Consolidated Bankruptcy Estate to sell the Real Estate to 

the Purchaser for the total sale price of $245,000.00; 

 

(b) Directing that the sale of the Real Estate be free and clear of all liens, 

encumbrances, claims and interests (including any interest held pursuant to the 

Investor Mortgages, Tax Liens, Assessment Lien and Judgment Lien), with all 

such liens, encumbrances, claims and interests attaching to the sale proceeds in 

the same order, priority and validity that presently exists, subject to all claims of 

the Trustee/Consolidated Bankruptcy Estate; provided however, the Real Estate 

shall be sold subject to all easements, right of ways, leases (recorded or 

unrecorded, including any interest held by the Tenants), covenants, restrictions 

and all other valid exceptions reflected in title commitments prepared for the Real 

Estate; 

 

(c) Directing that the sale of the Real Estate be sold “AS IS WHERE IS AND WITH 

ALL FAULTS”; 

 

(d) Directing that the Trustee, on behalf of the Consolidated Bankruptcy Estate, has 

the exclusive right and ownership to any and all monthly rent payments due and 

owing from the Tenants through the date of closing for the sale of Kelsey Avenue, 

including the Delinquent Rents and all such other rents for the month of the 

closing to be prorated as of the date of closing; 

 

(e) Directing that following the closing for the sale of Kelsey Avenue, that the 

Purchaser has the exclusive right and ownership of all monthly rents arising and 

becoming due and owing from the Tenants arising after the closing, including the 

rents for the month of the closing that have been prorated as of the date of closing; 

 

(f) Directing that the Purchaser shall assume responsibility for any security deposit, if 

any, concerning Kelsey Avenue and shall solely be responsible and liable for the 

reimbursement of any security deposit, if any, and all applicable laws with respect 

to such security deposit; 
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(g) Authorizing the Trustee to execute any documentation necessary to effectuate the 

sale of the Real Estate, including the execution of the Purchase Agreement and a 

Bankruptcy Trustee’s Deed; 

 

(h) Finding that § 363(f)(1) of the Bankruptcy Code has been satisfied as it relates to 

the Investor Mortgages and directing that any liens held pursuant to the Investor 

Mortgages to attach to the sale proceeds until further Order of this Court; 

 

(i) Finding that § 363(f)(3) of the Bankruptcy Code has been satisfied as it relates to 

the Tax Liens, Assessment Liens and Judgment Lien and directing that the Tax 

Liens, Assessment Liens and Judgment Lien be paid in full from the sale proceeds 

at closing; 

 

(j) Authorizing the Trustee, pursuant to Local Rule B-6004-1(d), to disburse from the 

proceeds from the sale of the Real Estate, first to pay the costs and expenses of 

the sale, including the commission owed to Tiffany Group in the approximate 

sum of $12,250.00, second to pay all real estate taxes and assessments 

outstanding and unpaid at the time of the sale, including the Tax Liens and the 

Assessments Liens; third to Discover for the Judgment Lien in the approximate 

sum of $15,012.64; and 

 

(k) Authorizing and directing the Trustee to retain the excess proceeds from the sale 

until further Order of this Court. 

 

VII.  Basis for Requested Relief 

 41. Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee, after notice 

and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of 

the estate.”  11 U.S.C. § 363(b)(2).  For a court to approve the use, sale or lease of property 

outside of the ordinary course of business, the Seventh Circuit has held that there must be “some 

articulated business justification” for the sale, notice must be given to all creditors, and a hearing 

must be held on the sale.  See Fulton State Bank v. Schipper (In re Schipper), 933 F.2d 513, 515 

(7th Cir. 1991) (citing In re Continental Air Lines, 780 F.2d 1223, 1226 (5th Cir. 1986); In re 

Naron & Wagner, Charted, 88 B.R. 85, 88 (Bankr. D. Md. 1988)); see also Stephens Inc. v. 

McClung, 789 F.2d 386, 389 (6th Cir. 1986) (holding that “a bankruptcy court can authorize a 

sale [or other use] of  . . . a Chapter 11 debtor’s asset under § 363(b)(1) when a sound business 
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purpose dictates such action.”  (citing In re Lionel Corporation, 722 F.2d 1063, 1070-71 (2d Cir. 

1983)). 

 42. The Trustee has attempted to fully investigate the marketability and value of the 

Real Estate, and in his business judgment, believes that the proposed private sale of the Real 

Estate to the Purchaser represents the best way to obtain the highest and best offer attainable for 

the sale of the Real Estate.  The Trustee represents that the proposed sale is fair and equitable 

and in the best interests of the Consolidated Bankruptcy Estate, and represents the best way to 

obtain a reasonable recovery for the Consolidated Bankruptcy Estate.  Against this background, 

the Trustee asserts that sound business reasons justify the Trustee’s decision to sell the Real 

Estate to the Purchaser for the total sale price of $245,000.00 and, therefore, requests that the 

Court approve the sale, pursuant to the Purchase Agreement, and that it enter an Order granting 

this Motion. 

 43. Bankruptcy Rule 6004(h) provides that “[a]n order authorizing the sale, use or 

lease of property other than cash collateral is stayed until the expiration of 14 days after entry of 

the order, unless the court orders otherwise.”  The Trustee requests that this Court order that such 

an order be effective immediately upon entry in order to allow the Trustee to timely consummate 

the proposed sale. 

VI.  Notice 

 44. The Trustee shall serve a copy of this Motion upon:  (a) the UST; (b) counsel for 

the Committee; (c) the Chairman for the Committee; (d) all entities that can be discovered 

through a reasonably diligent inquiry holding liens upon or having interests in the Real Estate, 

including Riegsecker, Swardson, Discover, Witmer Trust, Bontrager, M. Kuhns, Miller, Eicher, 

Bontrager Trust, Schwartz, Witmer, Long, Kuhns, Graber, Raber, the Tenants and the Elkhart 
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County (Indiana) Treasurer; and (e) all other parties who have requested notice pursuant to 

Bankruptcy Rule 2002.   

45. Pursuant to Local Rule B-6004-1(b), notice for this Motion must be given to all 

creditors and parties in interest, unless the Court orders otherwise.  On June 24, 2016, this Court 

entered its Order Granting Trustee’s Motion to Limit Notice in Chapter 11 Bankruptcy Cases, 

limiting notice for certain motions, applications and other filings, including sale motions, to the 

UST, counsel for the Committee, the Chairman for the Committee and those parties who have 

requested notice pursuant to Bankruptcy Rule 2002.  Accordingly, the Trustee shall serve the 

notice for this Motion only upon those parties listed above in paragraph 44. 

 WHEREFORE, the Trustee respectfully requests entry of an Order, pursuant to § 363(b), 

(f) and (m) of the Bankruptcy Code, Bankruptcy Rule 6004, Local Rule B-6004-1, and all other 

applicable law:  

(i) Authorizing the Trustee/Consolidated Bankruptcy Estate to sell the Real Estate  

  to the Purchaser for the total sale price of $245,000.00;  

 

(ii) Directing that the sale of the Real Estate be free and clear of all liens,   

  encumbrances, claims and interests (including any interest held pursuant to the  

  Investor Mortgages, the Tax Liens, the Assessment Liens and the Judgment Lien), 

  with all such liens, encumbrances, claims and interests attaching to the sale  

  proceeds in the same order, priority and validity that presently exists, subject to  

  all claims of the Trustee/Consolidated Bankruptcy Estate; provided however, the  

  Real Estate shall be sold subject to all easements, right of ways, leases (recorded  

  or unrecorded, including any interest held by the Tenants), covenants, restrictions  

  and all other valid exceptions reflected in title commitments prepared for the Real 

  Estate; 

 

(iii) Directing that the sale of the Real Estate be sold “AS IS WHERE IS AND WITH  

  ALL FAULTS”;  

 

(iv) Directing that the Trustee, on behalf of the Consolidated Bankruptcy Estate, has 

the exclusive right and ownership to any and all monthly rent payments due and 

owing from the Tenants through the date of closing for the sale of Kelsey Avenue, 

including the Delinquent Rents and all such other rents for the month of the 

closing to be prorated as of the date of closing; 
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(v) Directing that following the closing for the sale of Kelsey Avenue, that the  

  Purchaser has the exclusive right and ownership of all monthly rents arising and  

  becoming due and owing from the Tenants arising after the closing, including the  

  rents for the month of the closing that have been prorated as of the date of closing; 

 

(v) Directing that the Purchaser shall assume responsibility for any security deposit, if 

any, concerning Kelsey Avenue and shall solely be responsible and liable for the 

reimbursement of any security deposit, if any, and all applicable laws with respect 

to such security deposit; 

 

(vi) Authorizing the Trustee to execute any documentation necessary to effectuate the  

  sale of the Real Estate, including the execution of the Purchase Agreement and a  

  Bankruptcy Trustee’s Deed; 

 

(vii) Finding that § 363(f)(1) of the Bankruptcy Code has been satisfied as it relates to  

  the Investor Mortgages and directing that any liens held pursuant to the Investor  

  Mortgages to attach to the sale proceeds until further Order of this Court; 

 

(viii) Finding that § 363(f)(3) of the Bankruptcy Code has been satisfied as it relates to  

  the Tax Liens, the Assessment Liens and the Judgment Lien and directing that the 

  Tax Liens, the Assessment Liens and the Judgment Lien be paid in full from the  

  sale proceeds at closing; 

 

(ix) Authorizing the Trustee, pursuant to Local Rule B-6004-1(d), to disburse from the 

  proceeds from the sale of the Real Estate, first to pay the costs and expenses of  

  the sale, including the commission owed to Tiffany Group in the approximate  

  sum of $12,250.00, second to pay all real estate taxes and assessments   

  outstanding and unpaid at the time of the sale, including the Tax Liens and the  

  Assessment Liens, and third to Discover for the Judgment Lien in the   

  approximate sum of $15,012.64; 

 

(x) Authorizing and directing the Trustee to retain the excess proceeds from the sale  

  of the Real Estate until further Order of this Court; 

 

(xi) Waiving the requirements of Bankruptcy Rule 6004(h); and  

 

(xii) For all other just and proper relief. 
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Respectfully submitted, 

 RUBIN & LEVIN, P.C. 

 

 By: /s/ Meredith R. Theisen    

Meredith R. Theisen 

 

Deborah J. Caruso (Atty. No. 4273-49) 

John C. Hoard (Atty. No. 8024-49) 

James E. Rossow, Jr. (Atty. No. 21063-29) 

Meredith R. Theisen (Atty. No. 28804-49) 

RUBIN & LEVIN, P.C. 

135 N. Pennsylvania Street, Suite 1400 

Indianapolis, Indiana 46204 

Tel: (317) 634-0300 

Fax: (317) 263-9411 

Email:  dcaruso@rubin-levin.net  

             johnh@rubin-levin.net  

             jim@rubin-levin.net  

             mtheisen@rubin-levin.net 

Attorneys for Douglas R. Adelsperger, 

Trustee  
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Sell at Private Sale Real Estate Free and Clear of All Liens, Encumbrances, Claims and 

Interests was filed electronically.  Notice of this filing will be sent to the following parties 

through the Court’s Electronic Case Filing System.  Parties may access this filing through the 

Court’s system. 

 

Douglas R. Adelsperger     dra@adelspergerkleven.com 

Mark J. Adey     madey@btlaw.com 

Deborah J. Caruso     dcaruso@rubin-levin.net, mcruser@rubin-levin.net 

Angela D. Dodd     dodda@sec.gov, janssenj@sec.gov 

Rebecca Hoyt Fischer     rebecca@ladfislaw.com, roberta@ladfislaw.com 

Nancy J. Gargula     USTPRegion10.SO.ECF@usdoj.gov 

John C. Hoard(CMB)     marie@rubin-levin.net, johnh@rubin-levin.net 

Curt D. Hochbein chochbein@rubin-levin.net 

R. William Jonas     rwj.haj@sbcglobal.net, krh.haj@sbcglobal.net 

R. William Jonas(TT)     trt@hajlaw.com 

Jay P. Kennedy     jpk@kgrlaw.com, srosner@kgrlaw.com 

Yvette Gaff Kleven     ygk@adelspergerkleven.com 

Edmund P. Kos     ekos@ekoslaw.com 

James G. Lauck(KW)     kmw@kgrlaw.com, jgl@kgrlaw.com 

Harley K. Means     hkm@kgrlaw.com 
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Kimberly A. Mouratides(TM)     tiffany@kmmglawfirm.com, kim2@kmmglawfirm.com 

David M. Mustard     dmustard@ekoslaw.com, ecfmail.kos@gmail.com 

Katherine C. O'Malley     komalley@cozen.com, akulbeik@cozen.com 

Theora Ohaneson     theora2009@yahoo.com 

Thomas Panowicz     teplaw@att.net, teplawecf@gmail.com 

Susan Jaffe Roberts     susan.j.roberts@usdoj.gov 

James E. Rossow     jim@rubin-levin.net, rjenkins@rubin-levin.net;susan@rubin-

levin.net;atty_jer@trustesolutions.com;robin@rubin-levin.net 

Wesley N. Steury     wsteury@burtblee.com 

J. Samuel Tenenbaum     s-tenenbaum@law.northwestern.edu 

Meredith R. Theisen     mtheisen@rubin-levin.net, mcruser@rubin-levin.net 

Susan E. Trent     strent@rlwlawfirm.com, kmiller@rlwlawfirm.com 

Ellen L. Triebold     Ellen.L.Triebold@usdoj.gov 

Mark E. Wagner     mark_wagner@embarqmail.com 

Thomas G. Wallrich     twallrich@cozen.com, akulbeik@cozen.com; jaudette@cozen.com; 

jnesset@cozen.com 
 

 

I further certify that on September 13, 2016, a copy of the foregoing Trustee’s Motion to 

Sell at Private Sale Real Estate Free and Clear of All Liens, Encumbrances, Claims and 

Interests was mailed by first-class U.S. Mail, postage prepaid, and properly addressed to the 

following: 

 
David W. Criswell 

Ball Janik LLP 

101 SW Main Street, Suite 1100  

Portland, OR 97204 

Jaclyn J. Janssen 

U.S. Securities & Exchange 

Commission 

175 W. Jackson Blvd, Suite 900  

Chicago, IL 60604 

Timothy Leiman 

U.S. Securities & Exchange 

Commission 

175 W. Jackson Blvd, Suite 900  

Chicago, IL 60604 
   

Galen J Graber 

8342 E Old US Hwy 50  

Montgomery, IN 47558 

Charles S Howard 

Kivel & Howard, LLP 

111 SW 5th Ave  

Portland, OR 97204-3604 

Joe Schwartz 

2012 S.E. 33rd St.  

Okeechokee, FL 34974 

   

Dwight Gosser 

1857 Woodland Dr  

Elkhart, IN 46514 

Brad T. Summers 

Ball Janik LLP 

101 SW Main Street, Suite 1100  

Portland, OR 97204 

Christopher Coblentz 

6345 Helena Rd  

Mayslick, KY 41055 

 
   

Committee Chairman 

Grant Swartzentruber 

as Representative for Creditor 

Omar Wagler 

412 E. Flora St., Apt. 1 

Washington, IN 47501 

Jonathan Hochstetler 

12855 County Road 50 

Syracuse, IN 46567 

 

 

Glen J. Riegsecker 

c/o Jeffrey L. Lund 

130 N. Main Street 

P.O. Box 575 

Goshen, IN 46527 

   

Glen J. Riegsecker 

62279 CR 41 

Goshen, IN 46528 

John & Janice Swardson 

1168 Redwood Drive 

Greenfield, IN 46140 

 

 

Discover Bank 

6500 New Albany Road 

New Albany, OH 43054 
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Discover Bank 

c/o Thomas R. Kendall 

Weltman, Weinberg & Reis Co., 

LPA 

525 Vine Street, Suite 800 

Cincinnati, OH 45202 

The Paul & Mary Witmer 

Revocable Trust 

10621 Notestine Road 

Fort Wayne, IN 46835 

Marion Bontrager 

1725 Juniper Place, Apt. 214 

Goshen, IN 46526 

   

Melvin Kuhns 

431 Plymouth Goshen Trail 

Nappanee, IN 46550 

Joseph & Joann Miller 

11331 Roth Road 

Grabill, IN 46741 

Amos Eicher 

26735 Perrin Road 

Sturgis, MI 49091 
   

The Ervin M. & Anna Bontrager 

Living Trust 

10085 W. 250 N. 

Shipshewanna, IN 46565 

Paul Schwartz 

15001 Ehle Road 

New Haven, IN 46774 

Paul & Mary Ann Witmer 

10621 Notestine Road 

Fort Wayne, IN 46835 

   

Shannon Long 

6405 N. 1200 W. 

Middleburry, IN 46540 

Melvin & Emma Kuhns 

431 Plymouth Goshen Trail 

Nappanee, IN 46550 

Andrew Graber 

9101 Graber Road 

Grabill, IN 46741 
   

Iva Mae Raber 

2966 Township Road 

Baltic, OH 43804 

Elkhart County (Indiana) 

Treasurer 

117 N. 2
nd

 Street, #201 

Goshen, IN 46526 

Kenneth & Petrina Donaldson 

3143 Kelsey Avenue 

Elkhart, IN 46517 

 
       

        /s/ Meredith R. Theisen   

       Meredith R. Theisen  
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