
DEBTOR’S MOTION FOR AUTHORITY TO SELL REAL PROPERTY 
PURSUANT TO §363(f). 

1 

Russell W. King 
State Bar No. 11463400     
KING LAW OFFICES, P.C.  
P.O. Box 772 
Stephenville, Texas 76401 
254.968.8777 
254.445.2751Facsimile  
kinglaw@kinglaw.us 
 
Attorneys for Debtor 
 

UNITED STATES BANKRUPTCY COURT  
NORTHERN DISTRICT OF TEXAS  

FORT WORTH DIVISION  
 
IN RE:      § 
      § CASE NO. 17-41785-MXM-11 
5 STAR RECYCLING, LLC   § 
      §  

  §  
  DEBTOR   § 

     §      
      

 
DEBTORS’ MOTION TO SELL 6.925 ACRE TRACT OF REAL ESTATE FREE  

AND CLEAR OF ALL LIENS, CLAIMS AND INTERESTS PURSUANT TO  
SECTION 363(f) OF THE BANKRUPTCY CODE 

 
 

TO THE HONORABLE MARK X. MULLIN, UNITED STATES BANKRUPTCY 
JUDGE: 
 
COME NOWS, 5 Star Recycling, LLC,  the “Debtor”) and file this their Motion to Sell 6.925 

Acre Tract of Real Estate Free and Clear of All Liens, Claims and Interests Pursuant to Section 

363(f) of the Bankruptcy Code (“Motion”). 

 

    I.  JURISDICTION 

1. The Court has jurisdiction over this bankruptcy case pursuant to 28 U.S.C., section 

1334.  This Motion constitutes a “core” proceeding pursuant to 28 U.S.C., section 157(b)(2)(A), 

(N) and (O). 
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II.  CONTRACT OF SALE 

2. Debtor’s estate includes a 6.925 acre tract of land and improvements (“Property”) 

located in Stephenville, Erath County, Texas and having a street address of 3229 N. U.S. Hwy. 377, 

Stephenville, Texas 76401.  The Debtor desires to sell this property for the purpose of providing 

reducing its debt and fulfilling its goal of selling its assets, paying off its debts and allowing it to 

emerge from bankruptcy.  To this end, 5 Star Recycling, LLC, as seller, has entered into a 

Commercial Contract for Sale of Real Property (“Contract”) with Stephenville Iron and Metal, 

LLC.  A true and accurate copy of the Contract, including the Addendum thereto, is attached as 

Exhibit “A” to this Motion. 

3. The material terms of the Contract include the following:1 

a. The Sale Price2 payable at closing is $540,000.00.  The Sale Price is not 

subject to adjustment based on the number of square feet of land included in the Property as 

reflected in the survey ultimately accepted by the Buyer; 

b. Seller will provide a title policy of insurance at its expense.  Debtor will 

also deliver to Buyer Debtor’s  most recent survey of the Property.  However, Buyer has the right 

to obtain, at Buyer’s expense, a new or updated survey if the existing survey is unacceptable to 

Buyer; 

c. There is no real estate commission to be paid in connection with this sale; 

d. Taxes for the year of closing will be pro-rated; 

e. Sale shall close within 30 days of Bankruptcy Court approval; 

4. The Contract reflects the result of significant arm’s length negotiations with Buyer; 

however, Debtor would disclose to the Court and parties in interest that the Buyer is owned by 

                                                
1 The above summary of the material terms of this Contract is qualified in its entirety by 
the terms of the actual Contract, a copy of which is attached to this Motion.  Creditors 
and parties-in-interest are encouraged to carefully review the terms of the Contract. 
2 Capitalized terms in the Contract are given the same meanings in this Motion. 
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Scott Davis who is related by marriage to Nicolle Boyd the manager of 5 Star Recycling, LLC. 

III.  BASIS FOR RELIEF 

5. Pursuant to this Motion, Debtors seek to sell the Property pursuant to the Contract.  

A major premise of the Bankruptcy Code is maximizing the value of the bankruptcy estate.  See, 

e.g., Commodity Futures Trading Com. v. Weintraub, 471 U.S. 343, 353 (1985) (maximizing the 

value of the estate is an “important goal” of the Bankruptcy Code).  The sale will maximize the 

value of the Property, and, thus, the requested relief by the Debtors is consistent with the 

“furtherance of the provisions of the Bankruptcy Code.”  See In re Southmark Corp., 113 B.R. 280, 

281 (Bankr. N.D. Tex. 1990) (stating that the court may “issue any order necessary or appropriate 

to carry out the provisions of the [Bankruptcy] Code”). 

6. Section 363(b) of the Bankruptcy Code provides that a chapter 11 debtor, after 

notice and hearing, may sell property of the estate outside of the ordinary course of business.  

Although Section 363 of the Bankruptcy Code does not set a standard for determining when it is 

appropriate for a court to authorize the sale or disposition of a debtor’s assets pursuant to section 

363(b), the Fifth Circuit Court of Appeals, in construing this provision, has required that it be based 

upon the sound business judgment of the debtor. See generally Institutional Creditors of 

Continental Air Lines, Inc. v. Continental Air Lines, Inc. (In re Continental Air Lines, Inc.), 780 

F.2d 1223 (5th Cir. 1986); In re Braniff Airways, Inc., 700 F.2d 935 (5th Cir. 1983). 

7. Adequate business reasons exist to justify the sale.  See In re Continental Air Lines, 

Inc., 780 F.2d at 1226-27 (stating that the decision to authorize a sale of a debtor’s assets outside 

of the ordinary course of business is a determination based upon the debtor’s business justification).  

Courts have made it clear that a debtor’s showing of a sound business justification need not be 

unduly exhaustive, but rather, a debtor is simply “required to justify the proposed disposition with 

sound business reasons.”  In re Baldwin United Corp., 43 B.R. 888, 906 (Bankr. S.D. Ohio 1984); 

see also In re Continental Air Lines, Inc., 780 F.2d at 1226.     

8. Approval of the Contract is appropriate in this case because the Debtor can 
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demonstrate that there is “some articulated business justification for using, selling, or leasing the 

property....”  In re Continental Air Lines, Inc., 780 F.2d at 1226.  The Contract is the result of good-

faith, arm’s length negotiations and the Debtor believes that the Sale Price constitutes fair market 

value for the Property.  The rights of any other creditor with liens secured by the Property will be 

adequately protected by the attachment of their liens to the proceeds of the sale.  Accordingly, 

approving the sale pursuant to the Contract is justified by sound business reasons and is in the best 

interests of the Debtors’ estate. 

IV.  THE DEBTORS HAVE PROVIDED ADEQUATE NOTICE OF THE PROPOSED 
SALE 

9. Pursuant to Bankruptcy Rule 2002(a)(2), the Bankruptcy Court may, for cause 

shown, shorten or direct another method of giving notice regarding the twenty-one-day period for 

the proposed use, sale or lease of property of the estate other than in the ordinary course of business.  

See FED. R. BANKR. P. 2002(a)(2).  Subject to Bankruptcy Rule 6004, the notice of a proposed use, 

sale, or lease of property required under Bankruptcy Rule 2002(a)(2) must include the time and 

place of any public sale, the terms and conditions of any private sale, and the time fixed for filing 

objections.  See FED. R. BANKR. P. 2002(c)(1).  Moreover, the notice of a proposed use, sale, or 

lease of property is sufficient if it generally describes the property.  See FED. R. BANKR. P. 

2002(c)(1).   

10. To ensure that adequate notice of the sale is provided, the Debtors has served this 

Motion, including all exhibits hereto, by first class mail and/or ECF electronic notification upon 

(a) counsel for the United States Trustee; (b) all parties who have filed a Notice of Appearance 

herein; and (c) all entities holding secured claims against the Property, including ad valorem taxing 

authorities. 

11. The Debtors submit that such notice as set forth herein satisfies the notice 

requirements of Bankruptcy Rules 2002 and 6004 and section 363(f) of the Bankruptcy Code, and 

constitutes good and sufficient notice and that no other or further notice is required.   

Case 17-41785-mxm11 Doc 21 Filed 07/13/17    Entered 07/13/17 16:12:02    Page 4 of 7



DEBTOR’S MOTION FOR AUTHORITY TO SELL REAL PROPERTY 
PURSUANT TO §363(f). 

5 

V.  SALE OF PROPERTY FREE AND CLEAR OF LIENS IS APPROPRIATE 

12. The Debtors request that the Property be sold free and clear of all liens, with all 

valid liens to attach to the proceeds of the sale (after payment of the broker’s fee and other costs of 

sale as provided in the Contract) with the same priority, force, and effect with which they attached 

to the Property.  Section 363(f) of the Bankruptcy Code provides, in part, that a debtor in possession 

may sell property of the estate outside of the ordinary course of business free and clear of any other 

entity’s interest in such property, if such entity consents or if such entity could be compelled, in a 

legal or equitable proceeding, to accept a money satisfaction of such interest.  See 11 U.S.C. § 

363(f)(2), (5). 

13. Based upon the foregoing, Debtors seek the sale of the Property free and clear of 

liens and believe such a sale is appropriate under section 363(f) of the Bankruptcy Code.   

VI.  MOTION TO APPROVE SALE FREE AND CLEAR  
OF LIENS, CLAIMS AND ENCUMBRANCES 

14. Debtor moves the Court to approve the sale of the Property in accordance with the 

terms of the Contract.  Further, Debtor move the Court to authorize Debtors in all respects to close, 

consummate and perform the Contract without further order of the Court as provided in the 

Contract. 

15. In addition, Debtors seek to sell the Property free and clear of all liens, claims and 

interests other than as follows: 

a. Property taxes for 2014 and subsequent tax years; and 

b. a deed of trust lien in favor of F & M Bank, Stephenville. 

This relief is requested out of an abundance of caution as the Debtors believe that no other liens or 

creditors’ claims encumber the Property other than the above-referenced liens.  Property taxes for 

2015 and prior years have been paid.   

16. To the extent that any other liens may exist against the Property, the rights of any 

such creditors will attach to Debtors share of the proceeds, although subject to any defenses by the 
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Debtors to any such claims. 

17. Debtors also request that the Debtors’ share of the Net Proceeds of any arising 

from the sale be paid into escrow pending an appropriate order of the Court regarding the use 

thereof. 

PRAYER FOR RELIEF 

Accordingly, the Debtor, 5 Star Recycling, LLC, prays that the Court grant the above 

Motion, including the following relief: 

a. Approve the Contract and authorize the Debtors to, in all respects, perform and 

consummate the Contract in accordance with its terms; 

b. Provide to enter an appropriate order regarding how the Debtors’ share of Net 

Proceeds, if any, shall be held until further order of the Court authorizing their disposition; and 

c. All such other and further relief to which the Debtors may be entitled. 

Dated:  July 13th, 2017.  

. Respectfully submitted, 

 
/s/  Russell W. King   
Russell W. King 
State Bar No. 11463400 
KING LAW OFFICE, P.C. 
P.O. Box 772 
Stephenville, Texas 76401 
Telephone: (254) 968-8777 
Facsimile: (254) 445-2751 
rking@kinglaw.us 
 
COUNSEL FOR DEBTOR 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document was served upon 
the parties listed on the attached service list via United States Mail, first class postage prepaid, or 
via ECF electronic Notice, if available, on July 13th, 2017. 

 
/s/ Russell W. King 
Russell W. King 
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