
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MARYLAND 

BALTIMORE DIVISION 
 
IN RE: * 
 
MERRY-GO-ROUND ENTERPRISES, INC. * Case No. 94-5-0161-SD 

  
 Debtors. * Chapter 7 
 
  * 

 
* * * * * * * * * * * * *  

EIGHTH AND FINAL APPLICATION BY  
TRUSTEE FOR ALLOWANCE OF COMPENSATION 

 
Deborah Hunt Devan (“Trustee”), Chapter 7 Trustee of Merry-Go-Round Enterprises, 

Inc. (“MGRE”) and its affiliated companies (collectively, the “Debtors”) 1, by her undersigned 

attorneys, files this Eighth and Final Application (“Application”) pursuant to 11 U.S.C. §§ 326, 

330 and 331, for final allowance of compensation for services rendered as Trustee in the above-

captioned case.  The Trustee is requesting final allowance of compensation in the amount of 

$8,833,350.00 on recoveries of $294,395,913.30.  In support of the Application, the Trustee 

states: 

I. INTRODUCTION 

1. Beginning on January 11, 1994 and on subsequent dates thereafter, the Debtors 

filed voluntary petitions under Chapter 11 of the Bankruptcy Code.  This Court has ordered joint 

administration of these cases. 

2. By Order dated March 1, 1996, all of the Debtors’ Chapter 11 cases were 

converted to cases under Chapter 7 of the Bankruptcy Code. 

                                                 
1 A complete list of the Debtors is attached hereto as Exhibit 1. 
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3. On March 2, 1996, Deborah Hunt Devan was appointed Interim Chapter 7 Trustee 

of the Debtors.  The Trustee, having avoided an anticipated contested election at the §341 

meeting and having been duly qualified, continues to serve in the capacity of Chapter 7 Trustee. 

4. Since her appointment, the Trustee has fully administered and has closed all of the 

Debtors’ cases as “no asset” cases except the following: MGR Distribution Corporation, Case 

No. 94-5-0162 (“MGRD”); MGRR, Inc., Case No. 94-5-0163 (“MGRR”); Merry-Go-Round 

Enterprises, Inc., Case No. 94-5-0161 (“MGRE”) and Rosedale Chess King, Inc., Case No. 95-5-

0209 (“Rosedale”).  The cases of MGRD, MGRR and MGRE were substantively consolidated 

under the MGRE case.  In the bankruptcy cases of MGRE and Rosedale, final distributions will 

be made as soon as final fees are allowed.  All adversary proceedings have been concluded and 

closed, and all contested claims matters and objections proceedings have been concluded except 

one contested matter wherein a creditor, who has never filed a request for allowance of an 

administrative expense for the Chapter 11 period, filed such a request on August 1, 2005.    

5. All allowed Chapter 11 administrative claims and priority claims were paid in 

full.  Allowed general unsecured claims have received a 30% distribution.  Assuming that the 

commission requested herein is allowed, and all Chapter 7 professionals are granted final 

approval of their requested fees, the allowed claims of general unsecured creditors will receive 

an additional eight to ten percent distribution, for a total distribution to allowed general 

unsecured claims of 38 to 40%.  This is an extraordinary result in a bankruptcy case where, at the 

time of conversion, evidence showed that the Debtors had only $2.0 million in available cash, the 

Chapter 11 administrative claims were estimated by the Debtors to be $26 million, and the 

majority of the parties in interest were arguing against the appointment of a Chapter 7 Trustee on 

the assumption that a trustee could not improve the grim outlook for creditors.  The presentation 
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by counsel to the Debtor at the hearing on conversion of the Chapter 11 case to Chapter 7 

contained the following: 

MR. FRANKEL: More importantly, Your Honor, we think the 
process of a Chapter 7 trustee is a disaster for this case. …I can 
already see an issue who gets to elect him, is it Fidelity and Bear 
Stearns or is it Swidler and Berlin and Ernst and Young, who are 
the large administrator creditors. . . . That will be an insurance 
policy for the least amount of recovery for the creditors that are 
involved. . .  
And we’re not just talking about professionals that are involved in 
terms of administrative creditors.  There’s vendors out there.  
There’s obviously landlords that we’ve heard from.  And there’s 
many, many employees that are administrative creditors at this 
point.  Those are the people for whom we have a duty to maximize 
the estate.  There are clearly limited assets here.  There is not 
enough cash to pay everybody as we would like to pay everybody.  
But a Chapter 7 trustee does not solve that problem. (Tr. at pp.141-
142)2 

 
 How wrong was that prediction!  A Chapter 7 trustee did solve “that problem” and did 

pay all Chapter 11 allowed administrative expenses. 

II. COMPENSATION PREVIOUSLY REQUESTED AND AWARDED   

6. The Trustee has previously submitted seven interim fee applications which 

requested interim compensation was based upon the Trustee’s normal hourly rate.  Each interim 

request was submitted without waiving the right of the Trustee to claim additional compensation 

at the conclusion of the case.  This Court approved each of the first six interim applications, and 

the amounts sought in each of the applications were paid in full to the Trustee.3  The seventh 

                                                 
2 As used herein, the reference “Tr.”  shall  refer to the transcript of the hearing before this Court on March 1, 1996, 
filed with the Court at Dkt 4584, 3/12/1996. 
3 The Orders granting the Trustee’s First and Second Applications for Interim Compensation each allowed the full 
interim compensation, but imposed a 20% holdback (“the Holdbacks”), and thus authorized the Trustee to pay 
herself only 80% of the compensation allowed.  On February 26, 2004, the Trustee filed an Application for Payment 
of Holdbacks Imposed By Orders Approving First and Second Applications By Trustee For Interim Compensation.  
(Dkt. 9452.)  That Application was granted on March 26, 2004 (Dkt. 9466), and payment of the Holdbacks was 
subsequently made. 
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application, filed on September 13, 2005 is pending before this Court.  The amounts sought and 

approved are set forth below: 

TABLE A 

Application Docket Nos. Period Hours Expended Fees Expenses 

First Application –  6365 
Order – 6431 

March 1, 1996 –  
Jan. 31, 1998 

2869.7 $710,628.75 $3,144.27 

Second Application – 7168 
Order – 7319 

Feb. 1, 1998 –  
July 31, 1999 

1751.9 $447,024.00 $6,983.52 

Third Application – 8954 
Order – 8975    

Aug. 1, 1999 –  
Sept. 30, 2001 

2355.0 $627,955.00 $      0.00 

Fourth Application – 9243 
Order – 9259 

Oct. 1, 2001 –  
Nov. 27, 2002 

 812.9 $233,510.00 $      0.00 

Fifth Application – 9388 
Order – 9402 

Dec. 1, 2002 –   
Sept. 30, 2003 

522.4 $156,690.00 $    20.24 

Sixth Application – 9558 
Order – 9574 

Oct. 1, 2003 –  
Nov. 30, 2004 

 623.8 $208,611.82 $1,243.86 

Seventh Application – 9762 
Order -  

 

Dec. 1, 2004 –  
Aug. 31, 2005 

391.5 $126,573.00 $171.72 

Total   6,457.5  $2,522,556.18   $11,391.89 
 
III. LODESTAR INFORMATION 

7. Throughout her tenure, the Trustee recorded the time she worked on this case on a 

day-by-day basis.  Such work was services typically associated with the duties of a trustee along 

with work that was legal advice and legal research provided to counsel also doing legal work for 

the Debtors’ estates.  

8. Pursuant to an agreement with the United States Trustee for Region Four, the 

Trustee has not sought compensation on an interim basis for her legal services to the estate.  In 

awarding final compensation to the Trustee, the Court is advised that some of the work recorded 

in the time sheets of the Trustee is time for providing legal services to the estate, but no 

compensation is sought for that separately.  

9. Redacted detailed bills set forth on a day-by-day basis the time expended by the 

Trustee in the performance of services for these estates during each of the First through Seventh 
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Application Periods.  The Trustee submitted these bills with the Interim Applications.  They are 

attached herewith, for ease of reference, as Exhibits 2-8.  As can be seen on the invoices for the 

First through Seventh Application Periods, the Trustee expended a total of 6,457.5 hours in the 

performance of services for the estates during those Application Periods, and her normal hourly 

rate during that time ranged from $225.00 to $330.00.  

10. When the requested interim fees for the Seventh Application Period, calculated at 

the Trustee’s normal hourly billing rate, are added to the interim fees already awarded to the 

Trustee based on the First through Sixth Application Periods, total interim compensation at the 

Trustee’s regular hourly billing rate would be $2,522,556.18.  

11. For ease of reference, the hourly billing rates which the Trustee charged the estate 

during her tenure are set forth below: 

TABLE B 

  Trustee’s Billing Rates 
 

 

Time Period Rate Per Hour 

March 1, 1996 – March 31, 1998 $225 

April 1, 2998 – July 31, 1999 $240 

Aug. 1, 1999 – February 28, 2001 $265 

March 1, 2001 – March 31, 2002 $275 

April 1, 2002 – December 31, 2004 $300 

January 1, 2005 – Aug. 30, 2005 $325 

September 1, 2005 - $330 

 
IV. COMPENSATION REQUESTED IN THIS FINAL APPLICATION 

12. The Trustee is, by this Application, requesting final allowance of fees of 

$8,833,350.00 subject to the statutory cap for Trustee compensation. 
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13. Pursuant to 11 U.S.C. § 326, this Court may allow reasonable compensation to the 

Trustee for services performed by the Trustee.  Said compensation cannot exceed certain 

percentages of all monies disbursed or turned over in the case by the Trustee to parties in 

interest, excluding the Debtor, but including holders of secured and administrative claims.  

Specifically, the compensation cannot exceed fifteen percent on the first $1,000 or less, six 

percent on any amount in excess of $1,000 but not in excess of $3,000.   

14. As of September 30, 2005, the Trustee has collected $294,395,913.30 for the 

estate.  That amount will be fully and finally disbursed as part of her Final Distribution that will 

occur as soon as final compensation is determined.  The amount requested herein, $8,833,350.00, 

is the full amount permitted under the formula set forth in 11 U.S.C. § 326.4 

15. The final compensation requested reflects all of the factors discussed herein and 

includes a premium for the exceptional result in this case, but is capped by the statutory cap on 

trustee compensation.   

V.                CASE HISTORY AND OVERVIEW OF RESULTS OBTAINED 

16. Prior to the filing of its bankruptcy petition, MGRE was a leading national 

specialty retailer of contemporary fashion, operating approximately 1,400 retail stores 

throughout the United States. It employed over 16,000 employees during peak seasons of 

operation. 

17. MGRE was the parent corporation of approximately 475 wholly-owned 

subsidiaries, including MGRD, MGRR, Worths Stores Corporation (“Worths”), The Boogies 

Diners (three diners) a few special purpose corporations, and 465 separate Chess King 

corporations.   

                                                 
4 By the time the Final Distribution is made and assuming arguendo that this Application is granted, all of the 
approximately $294,000,000.00 will have been distributed to creditors. 
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18. On February 2, 1996, after 26 months of operating under Chapter 11 of the 

Bankruptcy Code, the Debtors announced that they had run out of cash and lacked sufficient cash 

to continue operations.  The Debtors had suffered losses during the Chapter 11 phase of this case 

of nearly $400 million.  On that same date, the Debtors announced their intent to liquidate, and 

commenced the liquidation process while still in Chapter 11.   

19. On March 1, 1996, upon a motion filed by the United States Trustee and a 

separate motion filed by a creditor, this Court entered an order converting the cases to Chapter 7. 

20. Earlier that same day, March 1, 1996, the Trustee was first contacted by the 

United States Trustee’s office regarding her possible appointment as interim trustee.  She was 

actually appointed interim trustee on March 2, 1996.  She had less than 24 hours notice of being 

appointed to step into this highly contentious situation which required her to operate 

approximately 420 retail stores and supervise the liquidation of a business which at that time 

continued to employ over 2,000 employees. The Debtors operated three restaurants which the 

Trustee had to close in accordance with local health laws. 

21. By order dated March 6, 1996, the Court authorized the Trustee to operate the 

businesses of the Debtors for a six-month period commencing with her appointment.  

22. As is described in full below, this has been a truly remarkable case, with 

exceptional and (at least in this district) unprecedented results.  When the Trustee was appointed, 

it had been projected by the debtors- in-possession that the Chapter 11 administrative claims 

would receive a fractional distribution.  According to the debtors- in-possession, general 

unsecured claimants had no hope of receiving a distribution at all.   

23. The Debtors had achieved the notoriety of becoming the largest failed Chapter 11 

reorganization in Maryland.  Now, by sharp contrast, at the close of the Chapter 7 case, the 
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Chapter 11 administrative claimants and priority claimants have all been paid in full and general 

unsecured claimants have already been paid a 30% distribution.  Further, assuming that this 

request for trustee compensation is granted, the general unsecured creditors will be paid an 

additional 8% to 10% distribution, for a total distribution of 38% to 40%. 

24. At the hearing on conversion of the case, most of the creditors who presented 

argument to the court argued that there were dangers in converting and bringing a Chapter 7 

trustee into the case.  The creditors argued that a Chapter 7 trustee who was appointed as interim 

trustee would face a contested election, which potentially could cause the interim trustee to delay 

needed decisive action in the case. 

25. To quote the Debtor’s chief counsel,  

MR. FRANKEL: More importantly, Your Honor, we think the 
process of a Chapter 7 trustee is a disaster for this case … I can 
already see an issue of who gets to elect him … We do not need 
two trustees over the next 60 to 90 days in this case.  (Tr., at p. 
141.) 
 

26. The attorney for the United States Trustee for Region Four, who had requested 

conversion and the appointment of a trustee, was also concerned that an interim trustee might not 

act decisively. 

 
MS. MOORE: Your Honor, Mr. Frankel is correct. The potential 
downside of a Chapter 7 is and always has been the delay inherent 
with the possibility that significant creditors in this case would 
request an election.  I have been unable to figure a way to get 
around that problem. … Assuming that they decide to do that, 
there is a certain amount of delay inherent in the process … I 
assume there would need to be discovery …  Your Honor would 
have to hold hearings … It’s a definite problem, Your Honor. I 
have no idea as to the time frame it would take. It’s a real 
problem…    
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THE COURT: Now, assuming there is such a person, in a 
[Chapter] 7 apparently there’s a question of whether they can act 
effectively until they’re a permanent trustee? 
 
MS. MOORE:   That’s correct, Your Honor. 
 
THE COURT:  Aren’t they bound to act as an interim trustee until 
they’re replaced? 
 
MS. MOORE: Yes, Your Honor.  But I think practically speaking, 
the fact that there is a pending election out there is going to have 
some impact and is not going to be a positive impact on the 
process if such a request for an election is made. (Tr. at pp. 145 -
50.) 
 

27. The above colloquy demonstrates the concern that the Chapter 7 case would be 

delayed to the detriment of creditors if the creditors demanded an election of the trustee.   

28. In fact, one of the first things that the Trustee did was to personally contact 

representatives of all of the significant parties in interest and invite their confidence in her.  

While all interim trustees face a potential contested election, the parties in MGRE were intensely 

distrustful of each other. Further, intense lobbying had been ongoing for the position of trustee 

and liquidation agent for the trustee prior to the March 1 hearing.  The Trustee was a newcomer 

to the case and had not been involved in the lobbying.  She had a delicate political job to 

complete in order to avoid a contested election and gain the respect and confidence of the parties 

in interest so that she could get started on a forceful trusteeship.  She did just that and the 

predicted contested election never materialized. 

29. Another concern with appointing a “newcomer” trustee was the anticipated lead 

time required for the trustee to understand the problems and issues and take on the necessary 

decisive role.  Again, the Debtor was concerned that a trustee would not benefit creditors, as 

evidenced by the transcript: 
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THE COURT: What’s going to happen with this point that the 
debtor is making in either of these instances with the concept of 
continuity, of negotiations that are ongoing, of a trustee, whoever 
they are, and if they switch coming into the situation and having a 
lead time, a warm up time to understand what’s going on? …   
 
MS. MOORE: I would agree with Mr. Sherman’s statement that, 
as it took him approximately a month to get up to speed, it would 
take someone new approximately a month … It’s my 
understanding in other cases where there have been interim 
trustees and elections pending there have been problems because 
that person has been subject to serious criticism from all sides 
during the wait for the election to be concluded and after the 
election process.  (Tr. at pp. 151–52.) 

30. It did not take the Trustee a month, or anything close to a month, to take charge of 

the case and begin to remedy the complaints of the parties–in- interest about the veracity and non-

responsiveness of the Debtors at the end of the Chapter 11 case.  In fact, before the beginning of 

the next business day after her appointment, the Trustee obtained orders which preserved over  

$325,000 in cash for the estate from checks in float from the Chapter 11 case and which 

prohibited the draw-down of a letter of credit, thus preventing the use of $2.0 million of the 

estate’s cash. 

31. The parties conducting the liquidation sale of the Debtors’ inventory (“GOB 

Sale”), Schottenstein Bernstein Capital Group and Nassi Group (“Schottenstein”), complained at 

the hearing that monies that they were entitled to had been held up by the Debtors.  Schottenstein 

also claimed that the GOB Sale was in disarray because promised stores were not available, 

utilities were cancelled in stores needed for the sale, and personnel promised by the Debtors for 

the sale were not available.  Counsel for Schottenstein summarized it thus: 

MR. WEISMAN: And I feel that there are legitimate serious 
problems … Our money and our conducting the sale is the primary 
basis of money coming into this estate for creditors and to pay the 
other obligations, the landlords and whoever else has to be paid.  If 
we were to walk away and you’ve got merchandise spread around 
500 stores and we wind up fighting on some basis to get our 
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money back, it is going to deteriorate even further and there’s 
going to be less available for anybody in this case. (Tr. at pp. 160-
61.) 
 

32. Under the Trustee’s management, such complaints were not heard again.  In fact, 

Schottenstein was very satisfied with the conduct of the rest of the GOB Sale, and MGRE 

employees that worked on the sale received substantial financial bonuses.  

33. Most of the fears of the parties- in- interest concerning the appointment of a 

Chapter 7 trustee, centered upon future economic recoveries by the estate.  The landlords were 

particularly concerned about that because they were very significant creditors.  Mr. Leanse  

spoke at the hearing on behalf of his clients,  as did Mr. Pollack. 

MR. LEANSE: … and I suggest to the Court, unfortunately the 
confusion that will occur if we move to a Chapter 7 will probably 
be economically devastating.  
 
THE COURT:  Tell me why the [Chapter] 11 is the lesser of evils 
on this? …   
 
MR. LEANSE: Your Honor, I think it’s a matter of timing with 
respect to a comparison to a [Chapter] 7 … Unfortunately, this 
debtor started this case just over two years ago.  My recollection is 
there was approximately $100 million in cash, 1,400 retail 
locations.  What we have today is projections that show us with a 
debtor that has $2 million in cash5, no retail locations, … And I 
believe that we need to focus on what we are going to do to put 
this case unfortunately out of its misery … My clients will support 
the appointment of Mr. Sherman as a Chapter 11 trustee because it 
is the most expeditious way to salvage whatever value remains in 
this estate. (Tr. at pp. 164-66.) 

34. This Court did the right thing in appointing a Chapter 7 trustee in this case.  That 

was the best way to salvage the remaining value.  The recovery from Ernst & Young LLP 

(“E&Y”) would not have been considered by the Chapter 11 professionals because they were too 

close to the case to see it.  

                                                 
5 He was close.  There was about $2.5 million in available cash. 
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35. The bleak picture of the case at that time was finally painted by Mr. Pollack.  

MR. POLLACK:  As we set forth in our response and our various 
objections, it is most unlikely that there will be anything available 
for unsecured creditors.  I think we will need more than a minor 
miracle to see that.  (Tr. at pp. 171-172) 
 

36. The landlords, and all of the parties- in- interest, got more than a minor miracle.  

From fears of a trustee immobilized by an election and spending her days “studying” the 

problem, and merchandise spread around 420 stores and a fight over who gets the money, and 

only $2 million in cash and no stores,  has come  almost $294,395,913.30 in cash recoveries.  

This result is directly attributable to the hard work, creativity and relentlessness of the Trustee.   

37. The Trustee should be compensated for this major miracle through a final fee for 

her work.  That is the maximum fee that this Court is permitted by statute to award to a trustee in 

a case commenced in 1994.  Had the case been commenced after October 16, 2005, her 

compensation would have to be a commission on monies collected for such worthy work, and the 

maximum commission would certainly be awarded. 

38. The Trustee has substantially completed her task.  She operated the business, 

closed and vacated all of the retail locations of the Debtors, liquidated all of the real estate, 

liquidated the tangible personal property of the Debtors, liquidated intangible personal property 

of the Debtors, filed 800 avoidance actions, objected to thousands of claims, and put hundreds of 

millions of dollars into the hands of creditors who had expected nothing.  She did this by 

perseverance, creative thinking, solid strategic decision making, aggressively and diligently 

pursuing recoveries, and opposing claims that were not proved.  She, quite literally, looked under 

every stone to find the last dollar for the creditors. 
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39. The recoveries obtained by the Trustee, which total $294,395,913.30, are 

summarized below.  Because amounts have been rounded for purposes of ease of reference in the 

table, the Recovery Amount in Table C is slightly more than actual cash recoveries. 

TABLE C 
 

Description of Recovery Recovery Amount 

  

Corp.Headqtrs/Distrib Ctr/ Whse-Fashion Way $19,324,000.00 

Townhouse (Bel Air, Maryland) $84,000.00 

NJ Condominium $58,000.00 

 $19,466,000.00 

  

Available Balance -MGRE Main accounts $1,811,000.00 

Available Balance- MGRR, Inc Bank Account $45,000.00 

Available Balance-MGRE Payroll Accounts $2,174,000.00 

 $4,030,000.00 

  

Recovery of Store/ Cash Drawer/ Petty Cash $690,000.00 

Recovery of Retail Store Bank Deposits. $2,119,000.00 

Recovery of Disputed BankCard Balances $4,078,000.00 

Store Theft Criminal Restitution $55,000.00 

 $6,942,000.00 

  

Inventory/ Settlement-Schottenstein/Nassi $18,761,000.00 

 $18,761,000.00 

  
Recovery of Deposits held by Secured Lenders 
and Lessors, etc as collateral $9,926,000.00 

Recovery of Escrow/Deposits held by Utilities $59,000.00 

Recovery of Escrows held for Sales Taxes $428,000.00 

Recovery of Reitman Escrow $54,000.00 

Recovery of Unclaimed Funds $22,000.00 

Recovery-Professional  Escrow $2,000,000.00 

Recovery-Checks in Transit $336,000.00 

 $12,825,000.00 
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Description of Recovery Recovery Amount 

  

Insurance Refunds $1,018,000.00 

Tax Refunds $5,237,000.00 

 $6,255,000.00 

401k Settlement $79,000.00 

Misc. Settlements/ Refunds / Recoveries $421,000.00 

Settlement of Surety Bond Claims $707,000.00 

Preference Settlements $9,775,000.00 

Crystal Settlement $951,000.00 

Ernst & Young Settlement $185,000,000.00 

Swidler Settlement $38,000.00 

Phoenix American Insurance Settlement $279,000.00 

Berkshire Insurance Settlement $54,000.00 

 $197,304,000.00 

  

Interest $23,582,000.00 

 $23,582,000.00 

  

Sale proceeds-Patents, Trade Names $198,000.00 

Sale Proceeds-Autos and Truck $564,000.00 
Sale proceeds-Furniture, Fixtures and Office 
Equipment $1,953,000.00 

Sale proceeds-Heavy Warehouse Equipment $187,000.00 

Sale Proceeds-Inventory - non GOB $420,000.00 

Sale Proceeds-Leaseholds $1,500,000.00 

Sale Proceeds-General Supplies Auction $404,000.00 

Sale Proceeds-Caves Valley Membership $45,000.00 

 $5,271,000.00 

  

Subtotal of Above (Amounts are Rounded) $294,436,000.00 
 

40. The Trustee’s results with respect to claims objections are summarized in Table D 

below.  Almost 9,000 claims were filed in this case, including motions for administrative claims. 

The majority of the claims filed asserted more than one type of claim.  For example, most claims 

included a general unsecured claim and an administrative claim.  The Trustee created and 
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implemented effective procedures for the review and audit of the proofs of claim, and filed 

objections wherever appropriate.  Both personally, and through her counsel, she vigorously, but 

fairly and effectively, prosecuted the objections.  Her results?  She obtained orders sustaining her 

objections and disallowing $565 million dollars in claims.  This translates into a reduction of 

Chapter 11 claims by 80%, secured claims by 46%, priority claims by 94%, and general 

unsecured claims by 61% -- truly exceptional results.   

41. She used computer-based systems to record information concerning the proofs of 

claim and the status of their allowance.  Even though she utilized the services of a state of the art 

bankruptcy-trustee software provider, the software was not sophisticated enough to easily handle 

all of the different types of claims asserted in the case.  The Trustee worked with the software 

provider to develop custom-tailored programs to meet the extraordinary needs of MGRE. 

42. The specific dollar results of the proof of claim allowance process are 

summarized in Table D below. 

TABLE D 
 

 
Class 

Filed Claim 
Amount 

 
Allowed Amount 

Disallowed 
Amount 

Chapter 11 
Administrative Claims 

$140,134,032.27  $28,409,049.57  $112,117,845.79  

Secured Claims $24,327,834.46  $13,908,629.30  $10,419,205.16  

Priority Claims $43,696,031.35  $2,757,961.94  $40,938,355.72  

General Unsecured 
Claims 

$664,927,276.07  $263,673,059.05  $401,783,367.93  

 
Total 

 
$873,085,174.15 

 
$308,748,699.86 

 
$565,258,774.60  
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VI. DETAILED DESCRIPTION OF TRUSTEE’S RECOVERIES   
 

43. Detailed descriptions of the Trustee’s recoveries for these estates are set forth 

below.  The dollar amounts recovered are summarized in Table D above and a narrative 

description fo llows below. 

A. RECOVERY OF ASSETS: THE ERNST & YOUNG LITIGATION 

44. The single largest recovery of assets was accomplished through the malpractice 

action that the Trustee initiated against E&Y, accountants to the Chapter 11 Debtor.  The case 

was unprecedented – neither the Trustee nor, apparently, the press which followed the case, was 

aware of another such suit against a Chapter 11 professional.  In fact, only a few attorneys and 

firms would consider looking at the facts and taking the case.  Ultimately, it was hugely 

successful – reaping $185 million for the estate. 

45. The Trustee’s diligence, perseverance and courage to forge ahead with the 

unpopular and unprecedented cause of action paid extraordinary dividends for the estate.  From 

the time she was appointed, the Trustee was committed to identifying those responsible for the 

failure of the Chapter 11 Debtors.  Indeed, both counsel to the United States Trustee for Region 

Four and counsel to a group of landlords urged upon her the necessity of an investigation into the 

causes of the corporate failure.   

46. She personally conducted an investigation into the causes for the Debtor’s demise. 

From the beginning, her belief was that the work of E&Y had not been up to the standards of a 

qualified turnaround professional. Some of the other professionals assisting her strongly 

recommended that she retain investigative professionals to conduct the investigation.  She met 

with several professionals and obtained estimates of the cost of having such professionals 

conduct the investigation.  
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47. She rejected the proposals she received because the cost of the investigation alone 

would have been anywhere from one quarter to one million dollars.   

48. The United States Trustee for Region Four also urged her to conduct the 

investigation personally.  Having never done such an investigation on the scale of that necessary 

for MGRE, she was reluctant, but decided not to choose the safe and easy path of hiring 

professionals. She decided to conduct the investigation herself, while, at the same time, she was 

working on the allowance of the Chapter 11 administrative expense claims of $140,000,000.00. 

49. After nine months of personally pouring through documents, court records and 

pleadings, personally analyzing financial statements and personally  interviewing the Chapter 11 

professionals, the Trustee concluded that such gathered evidence that she had found proved that 

E&Y had committed professional turnaround malpractice in connection with its representation of 

the Debtors in the Chapter 11 proceeding.  She also concluded that the evidence showed a lack of 

skill of the E&Y personnel working on the case, which in turn caused the reorganization to fail, 

thus making the claims of thousands of claimants totally worthless.   

50. The settlement of the suit proved that her judgment was correct.  The Trustee was 

successful because she had the perception, the acuity, and the perspicacity to look at the same 

facts many other talented and skilled professionals had looked at, and to draw a very different 

conclusion. 

51. After consideration of the results of her investigation, and weighing the possible 

costs against the possible recovery, the Trustee decided that it was appropriate for the estate to 

initiate a lawsuit against E&Y to recover damages for the losses caused to the Debtors by the 

professional malpractice.  
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52. Her request to several top notch attorneys and firms to consider handling the suit 

on a contingency fee basis did nothing to confirm her judgment.  No firm, including her own 

firm, was willing to handle the action on a contingency fee basis, except one.   

53. The Trustee retained the services of Snyder, Weiner, Weltcheck, Vogelstein & 

Brown (“the Snyder Weiner firm”) to pursue the cause of action against E&Y because she had 

faith in them and they agreed to handle the case on terms.  She negotiated a retainer agreement 

that reduced the monetary risk to the estate by structuring payment on a contingency basis, with 

counsel funding out-of-pocket costs such as expert witness fees (which were projected to be very 

high).  When she retained the Snyder Weiner firm, it was the only firm willing to represent the 

estate under this structure.  This structure allowed the estate to avoid totally the monetary risk of 

the litigation.   

54. The Trustee understood her case so well before she retained counsel that the 

application to retain counsel contained amazingly accurate estimates of the expenses and 

potential recoveries.  In the suit, the Trustee had the acuity to see what no one else saw – 

malpractice. 

55. On December 1, 1997, the Trustee filed suit against E&Y, alleging fraud, 

fraudulent concealment and turnaround negligence/malpractice. It alleged, among other matters 

that the team at E&Y assigned to consult with MGRE was inexperienced and incompetent and 

that E&Y had engaged in bait-and-switch tactics when it made its bid for the engagement. The  

suit sought judgment against E&Y in the amount of $1 billion plus punitive damages in the 

amount of $3 billion, and was the subject of national headlines. 

56. E&Y filed an Answer denying the allegations of the Complaint, and filed a 

counterclaim against the Trustee seeking $954,704.00 that, E&Y alleged, was the remaining 
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amount the Debtors owed E&Y for services rendered in connection with the Chapter 11 

proceedings. 

57. This filing of the suit was unpopular, especially among segments of the 

communities of accounting, turnaround, and bankruptcy professionals.  The Trustee’s decisions 

jeopardized her personal, legal, and business relationships among those communities and her 

peers.   As a successful private practice attorney, she had relied on referrals from those 

communities for her livelihood. 

58. The Trustee played a significant role in, and assumed responsibility for, the 

overall direction of the E&Y litigation.  She worked closely with her counsel in preparation of 

pleadings and legal memoranda, document production, depositions and motions.  The litigation 

was rigorous, strenuous and arduous and time consuming.  The Trustee personally expended 

almost 600 hours on the E&Y litigation. 

59. The Trustee demanded of counsel that their efforts be focused on bringing the 

case to trial within 18 months to two years after its commencement.  This meant that both the 

Trustee and counsel would not only have to devote substantially their full time to the case, but 

would also have to work an arduous schedule.  Evening and weekend work was expected and 

demanded. 

60. At the time the lawsuit was commenced, published statements in the press were 

skeptical as to the likelihood of success of the case, and expressed the views that you could not 

sue a consultant for giving you their opinion and that the theory of the case was unprecedented 

and unlikely to be successful.  While the Trustee always viewed the action as a professional 

malpractice action (an area of law which is well established), other observers with experience in 

the area predicted that it would be extremely difficult, if not impossible, for the Trustee to 
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establish a requisite standard of care for a consulting/ restructuring accountant acting in a 

consulting capacity.   If the Trustee could not establish such a standard, she could recover no 

damages and lose the lawsuit.  

61. The litigation was hotly contested.  Commencing with the contest over which 

forum would hear the case, continuing through motions to dismiss and motions for summary 

judgment, and ending with motions seeking to postpone the trial, it was necessary for extensive 

legal papers to be prepared virtually on a weekly basis.  It came to be expected that both the 

Trustee and the trial team would work evenings and weekends to insure that the litigation was 

kept on a fast track.   

62. The Trustee also assumed a significant role in choosing, coordinating, and 

working with the experts in this case, including the damages experts, who played a pivotal role, 

since the issue of damages was integral to the case.  Through it all, the Trustee worked side by 

side with her counsel, assuming responsibility for making strategic decisions and for reviewing 

and understanding all evidence and expert opinions in order to make critical decisions consistent 

with the facts. 

63. Meanwhile, as the case progressed, the Trustee, and her decision to hold E&Y 

accountable for the malpractice, were the subject of widespread criticism.  The resolve of the 

Trustee to bring the suit, emanating from self-confidence in her investigation and conclusions, 

was a necessary factor in bringing the case to trial.   The Trustee would not conduct any 

settlement discussions until the very eve of trial when her strategic position was at its strongest. 

64. Trial was to begin on April 26, 1999 in the Circuit Court for Baltimore City.  On 

the eve of trial, knowing that her tough prosecution of the case had forced E&Y to bring in new 
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trial counsel who had not had sufficient time to prepare, the Trustee was relentless and 

demanding in settlement discussions. 

65. The Trustee personally negotiated the settlement, with her trial counsel at her 

side.  From the commencement of negotiations, an offer of close to $100 million was made by 

E&Y.  As a fiduciary, the Trustee knew that she could be subject to harsh criticism, and more, if 

she refused such a large offer, especially when E&Y indicated that no additional amount would 

be offered, and then lost the case at trial.  It took great courage and strong legal conviction to 

hold out for more.  Despite statements that $100 million was a final offer, several more and 

larger offers were also made and refused by the Trustee.  Because she had involved herself so 

much in trial preparation, she was strong in her convictions that she would prevail at trial and 

that she could prove significant damages. Nevertheless, she took substantial, personal risk in 

continuing to demand a larger settlement. 

66. The negotiations resulted in a record setting cash settlement of $185 million fully 

paid by October 5, 1999.  E&Y also agreed to waive any claim for the balance due for 

accounting services rendered during the Chapter 11 proceeding ($954,704.00), making the 

settlement value almost $1 million more.   

67. The Trustee fashioned a perfect vehicle that completely insulated the estate and its 

creditors from the risk of this litigation, concurrently shouldering for herself the professional risk 

of failure and ignominy.  When a trustee is so successful under the above circumstances, the 

trustee should be rewarded for her creativity, perspicacity, resolve and assumption of risk of 

failure.  Not only was this estate enriched by this case and “the settlement,” but it changed an 

entire industry. 
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68. In an article in Business Week, highlighting the settlement in E&Y, it was noted 

that corporate clients now insist on consulting contracts that name exactly who will be working 

on the consulting team in order to protect themselves from the bait-and-switch that the Trustee 

alleged happened to MGRE in the E&Y arrangement.  Success for the creditors in this case also 

blazed a trail for other businesses and caused the consultant industry to rethink its actions in 

making bids for work and in performing the work.6 

69. Turnaround professionals are now aware that they are liable for over-promising 

and failing to adhere to professional standards and practices adopted by professional 

organizations such as the Turnaround Management Association. 

70. Turnaround specialists no longer work for the large accounting firms. This has 

strengthened the independence of such professionals by severing the ties with the corporate 

auditors. 

B. RECOVERY OF ASSETS:  OTHER ASSETS 

71. During her tenure, the Trustee also worked diligently to successfully recover 

many other assets for the estate.  The task she faced, and the responsibility she assumed, were 

enormous.  It would be impossible in the context of this paper to describe every effort she made, 

every plan she structured, or every instance in which she persevered in negotiations to get the 

last dollar for the creditors.  Set forth below, however, is a description of twenty-five categories 

of recoveries she made for the estate – in some, she obtained results far beyond what was 

expected.  Each, however, demonstrate the tireless perseverance and creativity that she brought 

to her task.  Described below are some of these exceptional results.   

                                                 
6 Unfortunately, the consultants fought back and in an amendment to the Bankruptcy Code, enacted by Congress in 
2005, suits against bankruptcy consultants are to be brought in the Bankruptcy court without a jury. 
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i. Inventory  Recoveries -- $18.7 Million Recovered. 

72. The Trustee has recovered approximately $18.7 million from inventory 

liquidation through the Schottenstein sale.  The total inventory recovery by the estates in Chapter 

7 and Chapter 11 from the GOB Sale with Schottenstein/Nassi Group was approximately 

$21,450,000.00.  Of that, about $18.7 was received by the Trustee from her work in continuing 

the GOB Sale and in a subsequent settlement with Schottenstein. 

73. At the time of the Trustee’s appointment, the Debtors were engaged in a going-

out-of-business sale (“GOB Sale”) utilizing the services of Schottenstein.  Schottenstein had 

filed a motion seeking the appointment of a trustee in this case alleging, inter alia, that the 

Debtors had repeatedly failed to provide information and records to Schottenstein and to comply 

with the agreement and court order concerning the GOB Sale.  Specifically, Schottenstein 

alleged that, contrary to the contract between the Debtors and Schottenstein concerning the sale 

of the inventory of the Debtors (the “GOB Agreement”), the Debtors had collected and retained 

proceeds of sale and were refusing to turn over the proceeds that Schottenstein alleged to be 

approximately $5 million.  The Debtors alleged that Schottenstein had failed to pay them 

amounts required pursuant to the GOB Agreement, and that accordingly, they were justified in 

withholding sale proceeds. They complained that they could not deal with the officers of the 

Debtor.   

MR WEISMAN:  But my client … has put $5 million fresh cash 
into this debtor’s estate at this point in time and has not received 
compliance with the terms of the agreement in terms of the order 
… And we have not had anybody responsible at the debtor level 
who has been able to deal with the issues that we have had. … We 
are having difficulty in dealing with the officers of the company.  
(Tr. at pp. 155-156) 
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74. In order to avoid complete chaos, the Trustee had to resolve  the disputes 

concerning the GOB sale. The success of the entire sale was in peril because there was a failure 

of trust between the MGRE personnel and the Schottenstein personnel.  At that time the principal 

non-real estate asset of the estate was the inventory and the receipts from the sale of the 

inventory were expected to be the largest recovery.  

75.  Schottenstein and the Debtors were embroiled in disputes about the meaning and 

application of many provisions of the GOB Agreement and the payment of funds by 

Schottenstein to the Debtors.  Additionally, the GOB Agreement required that a physical count 

of inventory occur early in the GOB Sale.  Schottenstein was in control of the shipment of 

inventory under the GOB Agreement, so that it could maintain proper inventory levels at the 

stores. While the count did occur, Schottenstein did not stop the shipment of inventory during the 

count, a practice that was contrary to normal industry practice. The Debtors believed that the 

resulting count would be less than it would have been had the shipment of goods been halted 

during the physical count and they disputed the accuracy of the final inventory. 

76. The estate needed immediate cash from the sale to continue in business while the 

sale was being concluded and the other business of MGRE wrapped up.  Under the terms of the 

GOB sale agreement, the Debtor had to pay all of the rent due on a current basis to landlords 

whose stores were needed for the GOB Sale.  Unless advances were received on a current basis 

from Schottenstein, the Debtors did not have enough cash flow to do that and pay their other 

current obligations. The GOB Sale agreement also required MGRE to employ all of the sales 

personnel that Schottenstein needed for the GOB sale, including advancing their wages and 

salaries. Allegations that the Debtor had not performed as required by the GOB Sale agreement 

had prompted threats that the funds needed would not be advanced. The Trustee had to avoid 
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defaulting on the payment of employee payroll if she was to have any chance to complete an 

orderly liquidation. 

77.  Fidelity was owed the balance of its debtors- in-possession financing loan of 

about $6 million and the Debtors had agreed, and been ordered, to repay that.  The estate did not 

have the funds to do that unless it completed the GOB Sale in a prompt and efficient manner.  

Delay in the sale also meant that more store rent would be due to Landlords, decreasing the net 

recovery from the GOB inventory.  Pressure was intense and quick, but wise, action was needed 

to defuse the situation. 

78. Schottenstein was also threatening legal action because the Debtors were unable 

to fulfill certain conditions stated in the GOB agreement with respect to the volume of inventory 

that the Debtors had promised to make available for sale by Schottenstein.  The GOB agreement 

was conditioned on there being $60 million of merchandise at “Retail Value” and $8 million of 

“On Order Inventory at Retail Value”, all as defined in the GOB agreement.   Not the entire 

inventory had been received from vendors at that time, and the Trustee had to oversee the 

delivery of goods from freight companies, the processing of inventory in the distribution center, 

and the shipment of inventory to the stores as directed by Schottenstein.  Disputes broke out 

concerning almost every facet of the GOB Sale.  Keeping the peace necessitated long hours, an 

understanding of business realities, good judgment and the competence to handle large, 

complicated matters.  It also required the constant and continuous availability of the Trustee. 

79.  The Trustee executed a March 5, 1996 agreement between the Trustee and 

Schottenstein to temporarily ease the tensions and allow the GOB Sale to proceed..  After the 

signing of the March 5, 1996 agreement, the Trustee worked with Schottenstein concerning a 

myriad of issues having to do with the sale of fixtures, the closing of stores, the honoring of store 


























































































































