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NATURE OF THE ACTION

Fhis is an appeal frorn 2 $10.1 billion judgment against Philip Morris USA Inc.

*PM USA™), formesrly known as Philip Mormis Incorporated, in 1 clags action tried under the
Ilinois Consurner Fraud and Decentive Business Practices Act (“CFA™), B1S ILCS 505/1 st seq.,
and the Unfair Deceptive Trade Practices Act ("UDTPA™), 815 ILCS 510/1 ef seq. Plaintiffs
glleged that all purchasers of Marlboro Lights and Cambridge Lights ftogether, *Lights™) were
deceived by the words “lghte” and “lowerad tar and nicotine™ into believing that those cigarefies
delivered less tar and nicotine, and were therefore less hazardous, than their full flavor
counterparts. Plaintiffs disavowed recovery for persons] injuries and sought instead “economic™
damages in the form of a 92.3% refund of the cigarettes’ purchase price. Over PM USA's
ohjection, the aireuit eount eartified & alass consisting of pn cstimated 1.14 million consumers
from ariywhere in the world who purchased Lights in Illinois over & 30-vaar period, between 1971
and February 8, 2001, After a bench trial, the trial judge ewarded $7.1 billion in compensstory
damages to the cless (inoluding over 52 billion in prejudgment interest and almost $5 billien for
sales outeide the thres-yeaar limitations period}. The court then imposed an additional $3 billion
in punitive damages.

PM USA secks reversal of the judgment primarily on Baur prounds: (1) the cirouit cowrt
irnproperly cerfified the class and deprived PM USA of due process; (23 plaintiffe’ claime ars
bacred by §§ 2 and 10b of the CFA, the dootrine of feders] preeroption, end the First Amendment,
given the federal government s comprehengive gcheme governing cigarette labsling, advartising,
and tat and nicotine disclosures; (3) plaintiffs failad to astablish liability under the CFA for any
class member, including the claga representatives; and (4) the $10.1 billion damage award lackead

any legal or factual basis. No question is mised on the pleadings.



ISSUES PRESENTED FOR REVIEW
1. Whether the sircuit court committed lagat error, ahused its discration, and

deprived PM UBA of due process by certifying and trying this cese as a class aetion.

2. Wherther plaintiffs* ¢laims are barred ag 2 matter of law by §§ 2 and 10k of the
CFA, federal presmption, end the First Amendment, given the comprebensive faderal mgulstory
scheme govarning labeling, advertising, and far and nicofine disclosurss,

1 Whether the judmmnent in favor of the class repreacntatives and the class showld
be reversed beeguse it in againet the manifeat weight of the evidence.

4, Whether the $10.1 hillion damages award is based on errors of law and fact.

JURISDICTION

PM 1TSA appeals from the final judgment entered March 21, 2003, in favor of the class.
C. 43425-28. PM USA filed a timely notice of appeal on May 12, 2003, after it post-judgment
rmotion was denied on April 24, 2003, and plaintiffs" post-judgment motion was demied on May 9,
2003, C. 45749, C. 46111-13. This Cenert pranted a direct appeal on September 16, 2003, and
has jurisdiction under Suprems Court Fules 303 and 302(b).

STATUTES INVOLVED

Thig appeal involves conatruetion of the CRA, 815 ILCSE 505/1 of sag,) the UDPTA, BLS
ILCRB 505/10 ef seq.; the class action statute, 735 ILCS 5/2-B01 ef seq.; the Federal Trade
Commisalon Act (the “FIT Act™), 13 U.5.C. § 41 o seq.,; and the Federal Cligarette Labeling and
Advertising Act (fre “Labeling Aet™), 15 UL8.C. § 1331 et seq. The pertinent portions of these
statufes are reprodiced in the Separste Appendix.

STATEMENT OF FACTS
BReckground

For the last 35 years, the Feders] Trads Commigsion {“FTC™) has andoresd a

etandsrdized tesiing method besed on smoldng machines (the “ETC Method™) to provide a



consistent benchmark for compering tar and nicotine yields of differert bramds of cigarettes, See,
e.g., Group 8{22).) As described in greater detail below, the FTC's policy bas basn to tequirs
cigaretts manufacturers to report tar and nicatine yields based on the FIC Method. As partof
that policy, the FTC has allowed cigarette manufacturers to use terms such as "liphts™ and
“lowered lar and nicotine” so Jong as they are substantiated by the FTC Method and have yields
of 1§ milligrams of tar or less secotding to the FTC Method. See, e.g., Group L4{3) Group
16(5); Group 9(%%; Group 13(4). From the beginning, the FIC has tecognized that neither its
method nor any olher standardized test method can accurately pradict how mriich tar and nicotine
any individual smoker will receive, See, ¢.g., Group 8{22) at 1-2. This is because inchividnals
smoks cigarettes differemly. Smokers who inhale more deeply, inhele more often, or cover tha
holes that ventilate cigareties engage in hehavior known as compensgtion and may obtain as
rmuch tar and micotine fram a light cigarette a3 from a full flavor cigarette. See, e.g., id. at 2, PX
14 at 39 {deAning compensation).

Lights have always beon labeled and advertized in accordence with federal law, Bvery
FM USA Lights edvertisement included tar and nicotine yields as determined by the FTC Method
and a stetement expressly atirfuting those yields to the FTC Method. See, &.4., Group 501 5);
Group 19(4) at App. C. As required by federal law, Lights have always carried the same Surgeon
Gierieral's warninge ae full flavor clgarettes. 15 U.S.C. § 1333; Group 41(1) et 476. PM UBA
never advertised Lightr as less hazardous than any other clgarette or ¢laimed that the FTC
Method tar and nicotine yields reflected aetnal delivery to the individual emoker. B. 10015,

059495 (PM UUSA's witnesa Lund).

1

“Geup” refers to defense exhibite that were admitted imte evidence as part of 4 callection, “DNX”
refers to alt other defenss exhibits (labeled "MIPM” below), "FX" refers to plaintiffs” exhibits,
Clitations to tha Separate Appendix are to A, _ "



The Compiaint
Pluintilfs filed their indtial complaint in the Cireuit Court for the Third Judiclal Circuit,
Madison County, Dlinois, on February 14, 2000, asserting CFA and unjust enrichment clanns on
behalf of a purported class of Ilinois residents who purchased Lights in Mlineis since the
introduction of Martboro Lights in 1971, C. 3-22, Plaintiffs alleged that the word “lights"
{which appesred on both Martboro Lights and Camivridge Lighta} end the phrase “lowered tar and
nicotine” (which appeared enly on packs of Marlbora Lights) were deceptive. C, 10-12.
Aceording to plaintiffs, thess tems ied cach consumer to bolieve that he or she worald receive
lower tar and nicotine and that smoking Lights would therefore be less hazardous than smaoking
fizll flavor cigareties, C, 14-L5. Plaintiffs further alleged that PM USA hed designed Lights *10
deliver lowered ter and nicotine lovels” when testad by the FTC Methed while knowing that
Lights would not deliver less tar and nicoting — and therefore would not be any iess hazardous —
than full flavor clgareties. C. 11, Plaintiffs aleo alleged that Lighta were “more genotoxic
(sausing genetic and chromosomal damage} per milligram of tar than ‘regular’ cigarettes.” C. 5.
Finally, plaintiffs 2lleged that all clage members purchased Lights because: of & helief that they
were legs bazardous and that no one would have purchased Lights “but for Defendant’s unfair
and/or deceptive acts and/or practices.” C. 12, Plaintiffs sought recovery for economic nss, .
13,15,
Certification of the Class
Plaintiffs moved for class certification on September 8, 2000. C. 205-20. PM USA
argued that plaintiffs failed to satisfy the requirements of the class action statute because, amang
ofher things, individusl quagtions of fact predominatad over any common issucs. C. 791-802.
Baged on expert and other evidence, PM 1S A asserted that plaintiffs’ claims raised a host of
factual ismuen that could be decided only by examining sach class member’s individual smeking

bebaviar, knewledge and beliefs conceming Lighta, and reasens for buying Lights, C, 791-817.



Far example:

o Whether each consumer was deceived becanse he or she belicved that Lights would
daliver lose tar angd nicoting and be less hazardous Ls an individual issug. Polls and
surveys show 1hat a majority of smakers did not believe that Lights are any safex than
full favor cigarettes andt therefore were not deceived. See Group 41(1) at 183, 185,
18994,

»  Whether each consumer was deceived because he ar she In fact failed io get what
was sipporedly promised — less tar and nicoting - is an individual issue. Shadies
show that light cigarettes do in fact deliver lawer far and nicoting to many smokers;
those smokers who received leaa tar and nieatine from Lights were not deceived and
did not suffer injury. See, e.g., C. 805-08; C. 43217-20.

¢ Whether uny alleged deception proximaiely caused each consumer o purchase
Lights and suffer actual domage is an individuai issue. Surveys demonstrate that
many consumers choose to smoke light cigareftea for reasons, such &s taste o1
popularity, that have nothing to do with tar and nicotine yields or health conce=ns.
See, g, DX 3824 8t 13, 15, In addition, despite claiming that they wauld net have
bought Lights had they known about the alleged deception, the two original class
representatives conlinued 1o purchase Lights even after filing this lawsuit. See R,
7917 (Miles); R. 7175 McHatton).

Plaintiffs submitted no expest tostimany, but simply acgued that these individual isgues were
irrelevatit to their claims. For example, plaintiffs argued that the CFA did not require proof that
conBurnets were deceived or that they purchased Liphts bocause of the alleged deception. R. 28,
On Februaary 8, 2001, the court certified the class, agresing with plaintiffs that class members®
reasoms for purchasing Lights were irrelevant: “The Court does not belicve that the issue of
causation pequires a determination as to why eech class member smoked light cigarettes.”
C. 1739. The court approved the two class representatives, Susan Miles and Linda McHatton. 24,
The court later approved the addition of three class representatives, Christine Whitt, Sharan Price,
and Michael Fruth. C. 15459,

The class a5 originally certified was lirnited to Illinods residents who did not have 2 claim
for personal injury. C. 1739-42. Plaintiffs persuaded the circnit court to “preserve(]” class
mambere’ righta to bring fiture personal injury claims. C. 1740, Subsequently, plaintiffs

canvinced the court to expend the class definition to inchxis everyone in the world whe



purchased Lights in Iinais over the course of 30 years, ingluding pecple with personal injury
claima. €. 12030. The “preserv[ation]” of parsonel injury claims remained in effect. Jd.

In June 2002, this Court issued its opinion ln Qiveira v, Amoco Ol Co,, 201 T 2d 134
[2002). PM USA moved fo decertify the class, arguing thel Oliveira made clear that the cireuit
coure’s canclusion that plaintiffs were not required to prove deception and cansation for each
olase member was erroneous. C. 14166-428. The cirenit court denied the motion, holding that ite
prior ruling “stitl is valid, and is not overcome by Gitvelra™ R. 10792

With respect to class notice, PM US A requeated that, whers possible, the circuit court
require plaintiffs to provide absent members with individual notice. PM USA offered to produce
from its own database 2 list of names and addresses of Lights smokers in Ilinofs. Plaintiffs’
counsel opposcd individusl notice becauss, among other things, such notice moi ght lead some
class members to “opt ow” and PM USA could then make “contact with these opt out people™ ta
help defend ageinst plaintiffe’ claims. R. 1223, The circuit court refused to require individual
notice znd instead ordered only notiee by publication, C. 12981, C. 12066-69. No one opted out.

PM USA glso sought pretrial discovery fram abzent cless members in order to illustrate
the individual differences among class members and to challenge plaintiffs’ class-wide Habdlity
and damage theorles. C. 17569650, The circuit courd refused to allow such discovery. R. 1215,
Lese than three months hefore trial, plaintiffs identified 21 additions! class membets who they
“may or may notcall . . . at trial on the subject of their peraonal experience smoldng light
cigarettea.” C. 42162-63; C, 42157-69. PM USA renewsd its mation for abzent elass member

discovery on the ground that it would be unfait to limit evidenoe to the few class members

! Inaddrsseing the motion, the circuit couri questioned whether Oliveira had been proparly

decided: “[T]he clements enumerated in Oliveire [ dldn't ses in Zekmar, and [ certainly don’t ssein
the Act." R. 1074,



handpicked by plaintffy’ counsel. C. 26557-63. The court denied P USA's motion, allowing
depositions only of those abzent class members identified by plaintiffs’ counsel. C, 26614
PM U154 ’s Motion For Summary Judement Based On The Federal Regulntory Scheme

Before trinl, PM USA moved for mmmeary judgment under CRA § 10b and the doctrine
of fxeral presmption based on the comprehensive federal regulatory schame rlating to labeling,
advertising, and tar and nicotine disclosures. C. 5546-634, FM USA argued that Congress in the
Laheling Act had specified the warninge that cigaretis manufacturery must give consumers and
had expressly prohibited states from requiring additional disclosures. C. 5565-67, 5578604, PM
USA also argued that the PTC hed adopted the FTC Method to measure tar and nicatine yields
and had allowed and encouraged manufacrurers to use descriptive torms sach as “lowored tar and
nicoting™ and “lights,” ¢0 long as those terms were substantiated by the FTC Method. Any
inconsistent state-law duty would conflict with the FTC’s policiea regarding tar and nicotine
disclosures. C. 5567-71, 5604-33. In responze, plaintiffa effectively conceded that any claims
based on a failure to warn would he expressly preempted, abandoning all omission, concealment,
frilure to disclose, and Failure to warm claims, as well as any claim that PM USA had deceived the
FIC. See C, 17123-255; ree alro C. 17942-43, 17951.57; C. 20753, Plaintiffs thus linited their
case “exclusively” to allegations based on PM USA's statementa that "its products . . . were
‘light’ and ‘lowered tar® versions of their respective ‘parent” brands ¥ C. 1714344, PM USA
maintained that these remaining allegations were barred. C. 05619-335,

The circuit court denisd PM USA%e motion for summary judgment with respect {2
plaintiffe’ abendoned claims, ruling that it would be “inappropriate for the Court to rule on claims
that are no longer in the case.” C. 20753, With respect to the remaining claims, the eonn
concluded that it would be “premature™ to addrese M US A's defenses becauss there were
“sigmificant disputes about several matarial fanta™ that would require live teglitnony. €. 20734,

The court never identified those disputes,



Trial

Trial began on Janwary 21, 2003, Thet moming, plaintiffe withdrew their unjust
enrichment clain, which plalntiffs contended was the only claim that provided a right to trial by
jury. R, 1815, Trial proceeded on plainfiffs® CEA claim without a jury, Plaintiffs called Price,
Fruth, four ofher class members, and [2 expert witnessed to testify, On the laat day of their case-
in-chiaf, plaintiffs withdeew thres of the fve class represeratives (Miles, MoHatton, and Whilt),
leaving Price and Fruth to represent the class, C. 42443; B 6240. PM UBA offersd the
deposition testimony of 1B class members (Price, the three withdrawn representatives, and 14
wiher class members idertified in plaintiffs’ imterrogatories) and called seven sxpert witnessea, In
rebuttal, plaintiffe recalled two of their experts and called two new axpens,

Mavibero Lights And Cambridge Lights

PM USA hegan seiling Marlbore Lights in 1971 end Carnbridge Lights in 1986, B. 6796
{Morgan); R, 7253-34 {Dudreck). Lights have always bad lower FT'C Method yields than their
full flavor eoumerpants. R. 8490 (PM USA’s expert Peterman). Currently, Marlhoro Lights and
Cambridge Lights have FTC Method tar yislds of 9-11 mg and 10-11 mg respectively verQuE 15-
16 mg for Marlboro and 16 mg for Cambridge. Ses, £.g.. Group 9(45) at 5-6, 16-17. Theee facts
were undisputed,

Class Members® Testimony

All of the class inermters who testified atf trial wers handpicked by plaintiffs’ counsel.
Meverthelena, their testimony revealed major differences in clans members® beliefs about Lighta,
reasons for purchasing Lights, and smoking behavior.

Clazs Repreasgntative Sharon Price. In 1966, Sharon Price began smoking Yiceroys, o
full flavor cigaretts manufactured by Brown & Williamson. R. 5705, In 1977, after “checkling]
the tar and nicotine numbers” meaeired and reported by the FTC, she switched o Vieeray Lights,

R. 5688-89, 5706. Nine veare later, Price swritched to Cambridge Lights. R. 5711-14. She



testified that there were “threa factors™ in hat decision to switch: cost, taste, end the fact that the
FTC Method rexults for Cambridpe Lights wern sirnilar to thosze of Vicaroy Liphts, B 5715,

In the “spring of 2002," Pricalheard a newe report “‘that light cigarettes were not truly
loswet it tat und nicotine."” B, 5698, By the fall of that year, she had concluded that light
cigarettes ware *not truly light,” but she kept buying and smoking Cambridge Lights, even during
trial. R. 5718-1%; Group 43(3) at No. 13, She liked the tagte of Cambrides Lights, enjovad
smoking them, B, 11582-83, and - despite suing PM LISA — saw “no reason fo change.™ R. 5731,
Prige did not kmow whether she changed har smoling bahasior in amy way 8 fter switahing to light
cigarefies. Group 42{4) at Nos. 1, 5 7, 11,13, 17,19, 23, 25,20 3], 25, 37, 41, 43, 47, She alzo
did not know whether she failed to receive lower tar and nicotine from smaking Cambridge
Lights, R, 5718,

Clagp Representntive Michael Fruth. Michael Fruth hegame g “regular emoker” in
1973, smoking non-PM USA brands. K. 136%-70. In 1982, Fruth switched fo BJ. Reynolds'
Salem Lights because they were on sale. B 3372, In 1825, he switched to Matlboro Lights
Menthals, agmin becanse of a sale. R.3373, 3375, Tn 1990, Fruth switched to Marlbore Lights
“to get away from the menthol,” R, 3374-76.

In February 2001, Fruth saw a 60 Adinures If program in which twa of plainti ffs* experte
pagerted thet light cigeretias were no safer than full flavor cigarsties and were possibly more
dangerous. B 3381, 3414, Ad that point, Fruth no longer believed that ligh! cigarelles were suler
than full flavor cigarsttes, R, 3381-82, 3414, but he continmed to smnke Marihoro Lights for the
next two vears anyway. R. 3383-84, 3399, 3400-10; Group 43(5) at Na. 13, Four davs befors he
teatified at trial, Fruth switched to full flaver Camiels; he said he did so because he bad heard one
of plaintiffa’ witneases testify that Lights were more harmful than full flavor cigareties. R. 3410.

Liks Price, Fruth did tiot know whether he changed his smoking bshavier in any way

after ewitching to light vigarsttes, R. 10328-35; Group 42(5} at Mos. 7. 9, 13, 15, 13, 21, 25, 27,



31,33, 37,20, 43, 45, He also did not know whether he in fact Giled to receive Jower tar and
nicotine from Marlboro Lights, B 3394-95, 3397-98, 3407; Group 42(5) at Neo, .
Other Class Members. The testimeony of ather clase members revealed that:

- Out of 23 class members who testifisd (including class ropresentatives), 17
continved to smoke light cigareties despite having learned of the alleged
deception,’

* No class member could sey that he or she in fact falled to receive lower tar and
nieotine from emoking Lights.* Some testifying class membare admited that
they may have received lower ter and nicoting’ and some conceded that they did
not change thelr smoking behavior when smoking Lights.®

. Many of the testifying class members chose Lights for reasons ofhear than
perceived safety. Por example, Ms. Miles — one of the withdrawn class
representatives — chose Cambridge Lighte bocause she “preferred the flavor.” R.

791 7. She explained that she never “consider{sd] buying a non-light cigareite”
because she *dldn't like the flavor. Too strong™ R 79148,

Expert Testimony
As described above, plaintiffs asserted during the olass certification proceedings that they
were not tequired to prove deception, causation, and injury for each — or, inderd, any — class

member, See supra b pS5 At irial, pleintiffs reversed their positlon and purported to prove each

* Fee R, 3284 (Kezios); R. 4528-30 (Izzi); R, 10285 (McHation); R. 720102 fAnderson); R. 7304
[(Webby B 7917 (Milea): B, 10027 (Smith): E. 10075 (M. Notton); R, [0161, 10181-82 (P, Gabhart);
R. 10297, 10302 (Bolm); R. 10344 {Seitzinger); R. 10443 (Reynoids); B. 10869 (G Gobhart); .
10937, 10956-58 (Holsk); R, 10984 (Whiet); K. 11618-21 (1. Norten); K. 5718-1% [(Price); fief Fee B
11475 (Walker) (gradually quit); R, 10400 (Crain] {switched to ultra-lights). One of'these 17 clase
raerabers switched from Marlboro Lights to a different light brand. R. 10448-51 {Reynaids), Two of
the 17 had switched to a different light Braend hefore Jearning of the alleged deception end contirmed to
emoks thoss light cigarettes thereafier. R 0863-70 (3. Gebhart); R, 10159, 10181 [P, Gebhart).
Althcugh ell teatifying class meniberas asserted that they had bought Lights at least initially believing
those cigareties were legs hazardous, they gave This testimony afier watching o 0 Minuter IF program
it which seveml plaintiffa’ experta expreased their views on light cigareties and the aileged deception.
See, e, B, 3381 {Fruth); B. 1005960 (Smith); B. 10342, 10380 (Seitzinger); B. 10879 (G, Gebhart),

Jee, ep, FT230-3] (Anderson); B 7314-16 (Wbl B, 10387 (Beitzinger); B 10452
(Resnmolds).

* See, e, R 10995 (Whitt); B 10452 (Reynolds).
§ R, 7307, 7322 (Wehb); R. 10859 (G. Gebhart); R. 10113 (Norton).

T Sesailso, e.g., R 7168 (McHatfon) (Mariboro Lighta had *Yghter taste,” was “not ag harsh,” and
"4 a arroother clgarciic™).
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of these elemente on 2 clase-wide bagia throngh expert tesfimony. Yet, plaintiffe’ experts never
spoke to, tested, or examined a single member of the class.® None offered a scientific opinion
about any individual claes member. Nevertheless, plaintiffe’ experis offered “class-wide™
taatitnony on the fallowing mhjscts

ge. Flaintiffs introduced the

tesfimony of Dr. Weil Benowitz in an effort to prove that clas members did net reseive lower tar
and nmicotine, Dr. Benowitz teatified that the amount of tar and nicotine theat 4 smoker actually
inhaies depamda npon how the individual sraokes his or har olgaretta. R. 3057-38. For example,
smokers can increase delivery of tar and nicotine by inhaling mere fequently or deeply, covening
ventilation holes, or amolkdng the cigarstie further down the rod. R, 3057-59, 3048, Dr. Betowlte
further tegtifisd that, to obtain 2 cartain daily dosage of nicotine, people who smoke light
cigarsttes “eompensate” — iLe., they amoke move intensely or increase the number of cigaretfes
emoked per day to obtain the same amount of nicotine, regardless of the brand smoked. R, 3058-
59. He explained thai s person who complstely compensates when smaldng Tights ohiaing the
parmie amovnt of tar and nksotine thet he or she would frem their full flavor courtterparts, R, 3058-
62, 307} Dr. Benowitz opined thet compensation on “‘average™ was complete. K. 3103,
Meverthel ess, he acknowledged that for amy particular person cormpensation may be incomplete,
or svan not-existent! *‘sgme people take in less and apme people teke in more™ tar and nicotine
when emeleing Lights, &, Dr, Denowitz adinitied that the only way fo deferinine whether o
particular clags member fEiled 10 receiva lower tar and nicotine would be {0 perform e
“biornarker” test to determine nicotine content in blood — a test that neither he nor any of

plaintiffs’ other experis had conducted for any cless member, R, 3105, 3260,

See, g, R, 874-74 (Farone); R 3097-39 (Benowitz); B 3707 {Commings), R, 4323-24 (Burts);
R. 4302-05 (Cohen); R 5038-39, 5408 (Cisldin]), R. 5240, 6003 (Harrie); R. $585-86 (Deanis)
ipleintiffa’ survey not A survwey of cloas members),
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Plaintiffs also rought (o prove that

the ter from Lights wes more dangerous than the far from full flavor cigareties, Three of
plalntiffs* witnesses — Drs. Peter Bhiclds, William Farone, and Jeffrey Harris — testified that a
ruilligram of tar frorn Lights is more muztagenic (.e., it produses mors mutafions in bacterisd cells
in the laboratory) and has higher levels of some carcinogens than s milligram of tar from a full
flavor ciparette. See, e.2., R. 5330 (Shields); R. 2313 {Farone); R. 5184 (Harriz). Allthree
experts agreed, however, that the evidence did not demonstrate, under the “standards that
apiertists would use,” that “smaoking Martboro Lights is more dangencus than smoking
Merlboros.” R. 5193 (Harris); see alyo R. 1020809, 12121-22 (Farone); R. 30305 (Shields).
What Consumers Believe, Plaintifts offered three witnesses — Dra. Joel Cohen, Robert
Cialdini, end K. Michag]l Cummings — in an attempt to prove that all consumers believed that
Lights are 129z hazardous and that this universal belief resulted from FM USA’s nse of the terrs
"lights” and "lowered tar and nicotine.” 3ee, e g., R. 4653, 4696-7T03 (Cohen, R. 4921
(Cialdind); R, 3574-75, 3580, 3599.1 (Cummings). On crosz sxamination, all three experts
admitred that they did not know of any survey indicating that all light cigarette smokers believed
thet lights are less hazardous. R. 4804, 4830 {Cohen); R. 5031.36 (Cialdini); R. 3774-33
(Cumminge). Tn fact, they all admitted that every survey they had seea conflictad with their
teatimony and that mest of the surveys found that less than 50% of the reapendenta believed that
lights are logs hazardous, See, e.g., R. 4804, 4830 (Coben); R. 5035.60 (Cialdini); R. 3774, 3781
{Cummings). Relving on such surveys, PM USA’s expert, Dr. Kip Viscuai, onined that
consumers have widely diffsring beliafs about light cigareties — some consumers believe they are
less hazardous, and some danot. B 11145-6]; see alse . 6967-77 (P USA™s oxpert Moyer).
Why Consmmers Buy Lights. Plaintiffs aleo offered the testimeny of Dre. Cohen and
Cialdini 1o prove that every class thembet’s supposed beliefs sbout tar and nizatine deliveries

cauged every purchese of Lights in Mlineis betwasn 1971 and 2001, Both witnesses testified theat
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gush beliefs had g general “dirgetional influence™ on purchesing decisions — hut they admitted
they could not quantify that “influence.” R. 4855 (Cohen); see afso R, 505§ (Cialdini).
Furthermors, both witnesses admitted that other factors such ae teste, popularity, snd image also
influenced purchasing decisions, See, e, R 46772, 4757-58, 4781 {Cohen); B 3055-58
(Cialdind). Dr. Cohen stressed that the “key” determinant fs the “weight” that any particular class
member pleced on each factor - something he did not know for any class member. R. 470305,
4718-19, PM USA’s experts, Drs. Viscusi and Meyer, opined that consumers chose light
cigarettes for 2 variety of reasons, some of which, like taate or flavor, had nothing to do with
expected tar and nicotine delivery or the relative hazards of the cigarettes. R, [1145-61 (Viscusi);
R. 6971-73 (Meyer) (discussing Gallup Poll in which 37% of light cigarefte smokers said that
they smoke & light clyarette because they “preferred the taste™).

Public Health And FTC Recommendations. Dr. Puter English, an expert maedical
historian salied by FM USA, provided mdisputed testimony regarding the history of public
health recomrmendations relating to lower yield cigareies.” He testified that, beginning in the
19605 and eomtinuing into the late 1990, the public health community encovraged manufacturers
to reduce tar and nicatine vields and encouraged smokars who would not quit to switch to lower
yield cigarettes. R. 8054; see aiso R. 3135 (plaintiffs’ expert Benowitz), These
recommendations were based on a scientific consanaus that lower yield ¢igarettee ware lesa
hazardous then full flavor cigareties. R. 8033, That conscosus in tumn was based on
epidaminlogical studies that showed that smokers of lower yield cigarettea had a lovrer riak of
disease than smekars of higher vield cigarattes. R. 7983-835, 8051; sz afso R. 4077-78
(plaintiffe’ expert Thun), B. 4275-746, 4466-72 (plaintiffs’ expert Burns). Scicotists were well

awarc that some smokers corrpensated and that amokers who fully compensated might not

¥ Throughout this brief, references to “low" and “lower yield" cigareties refer to low yield

cigarctics a3 measared by the FTC Mefhod.
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benefit from lower vield cigareties. R. 8018-23 {English). Nonstheless, they belicved that the
epidemiviogy showed a real reduction in rigk. R. 8028-29. Dr. Englith sxplained that scientists
halieved that the epidemiology inherently took into account any compensation thal ocourred
because the shidies were based on disease rates actually experienced by smokers grouped try thefr
cigarette yleld, 4. The epidemiclogy, therefore, was considered a relishle indicater of how
mokers, on & population basis, were affected by smoking [ower yield cigarettes. Id., see alvo

R. 3189 (Banowitz}.

Dr. English further testifisd that the scientific consensus did net change until November
2001 {after the end of the class period). R. 8032, At that time, in responss to & request by the
FTC, the National Cancer Institate ("NCI") published Monogragsh 13, in which NCI re-evaluated
the epidemiclogical data and concluded that there was “no Eumiming evidense™ that lower vield
cigaretizs reduced the “disease burden™ on a population basis, PX 14 at 146; CGroup 23{21). As
plaintiffs” expert Dr, Michael Thut admitted, Manograph 13 marked the frst time that a federal
agemcy reached fhat conclusion. R 4050-51,

PM USA also intrnduced the expert testimony of Dt. John Peterman, a former Director of
the FTC"s Bureau of Economics, who opined that PM USA’s marketing of Lights af all times
complied with the palicias and obisctives of, and was specifically autharized by, the FTC's
regulatory program. See gemernify R, 6261-760. Plaintiffs did not offer any expert (o rebut Dir.
Peicrman’s tostitmony.

Inlgry Agd Dameges. Dr. Hamis provided plaintiffs’ only estimate of damages. He
estimated darnages based on a so-called “continpent valuetion analysis,” R. §123-24, which relied
on A 276 person survey conducted in 2002 over the Intemnet by another plaintiffs’ expert, Dr. I
Michzel Dennie. B. 6025-27. The survey did not ask what the respondents would pay for Lights
if they had known aheut PM USA's elleged deception. Rather, the survey aaked respondents to

{1} assurne that Marlboro Lights were more hazardous thes full flaver eipareties, {2) imagine that
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PM 1S A bad invented a truly “safer* Matlboro Lights cigarette that was identical in all other
Tespects to Marlboro Lights, and then (3) say how much of a discount they would have required
befors agreeing to purchase the mote hazardous MarThorm Lights if the “tuly safer” virgion Wers
also on the markst, $ee PX 74-A at 39, Dased on the anewess to this question, Dr. Haryig opined
that class members on average would demand & 92.3% discount from the market price to continue
tuying Lights. R. 6035, He applied this calculation to every purchase of Lights during the class
petiod, added prejudgment interest, and concluded that the class a8 8 whale suffered
approximately $7.1 billion in demages, R. 5023-25, However, Dr. Harris wes unwilling to
taatify that the underlying survey was a:iﬁiﬁcally vulid, R. 6124, and Dr. Dannis himaelf
admitted fhat the survey failed to measure consumers' “true beliefs” about Lights. R. 5581

PM USA's expert, Dr. Viscusi, opined that plaintiffs’ Intemet survey was twt 4
scientificelly valid survey; he further testified that it failed to ask the proper questions. Ses
pencvaliy R, 11199-319. He also testified (among other things) that the price of Lights always
has been the same ap the price of their full Gavor counterparts, notwithstanding amy perceived
differences in tar and nicotine deliveries or safety. R, 11137, He explained that plaintiffs could
not have suffered economic loss becanse PM USA did not charge, and plaintiffs did not pay,
anything extra for the “light™ feature of 2 cigarefte. R. 1113811,

Jredgoient

At the close of the evidence, PM USA maoved to decertify the class and moved for
judgment as a matter of law. C. 42749-800; O, 42814-17; C. 42888-04, Both parties submithed
proposed findings of fact and conclusions of taw. C. 43158-310; C. 43322-70. On March 21,
2003, the trial judge adopied plaintiffs® propased findings of fact and conclusions of law
verbatim, inclnding typographical errors. C. 43378-428. In adopting plaintiffs' propased
findings of fact and conclusioms of law, the trial judge found that:

e All class members interpreted the words *lights” and “lowered tar and nicotine™ as a
represenlation that Tights were safer, and every purchase of Lights in [llinois from
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1971 through February B, 200t was basad “af Ieast in part™ upon this representation.
C42392,

« Ne class member received [owet tar and nicotine from Lights because every class
member at all tines engaged in complete compensation. £, 43395,

* PM USA failed ta disclose that “the *tar” from [Lights was] higher in toxic
submtatices and more mutagenic thart the tar from™ their full flavor counterparts, and
this alleged omission rendered PM UUSA's usc of the descripiors “fraudulert™ sven if
“for gome Class members the represemtation of ‘lowered tar® were true® O, 43384,

e PMUSA%s defenses under CFA §10b and faderal preemption failed because "[n)o
regulatory body has ever required (or even specifically approved) the use” of the
termms “lights” and “lowcred tar and nicotine . 43414,

» Damages for every member of the class could be determined as an “aggregate
average,” amouming 1o 92.3% of each class member’s total purchases. C. 4340304,

The court awarded $7.1005 billien {n compensatory demages (the full amount claimed by
plaintiffe} as well as £2 billion in punitive damages. C. 43418, 43421-22. Of the 37.1004 billion
in compensatory damages, $2.1137 billion is atiributable to prejudgment interest over 8 30-ysar
period, C. 43406, and $4.3 billinn is attributable to sales that eccurred before February 10, 1997,
outside the applicable three-year limitations period. Ses PX 138-1; PX 138-T. Without providing
any natioe to the class, the circuit court ordered that 25% of the compensatory award — or $1.78
billion — be paid to plamtiffe’ counsel as “fair and teasonzble” attormeys fees, €. 43425, The
court also awarded individual demages of $1%,384.77 to Price and £17,811.64 to Fruth. C.
43405-07. The court’s only deviation from plaintiffe’ propossd judgment wag 1o impose & bond
and reduce punitive damages from the requssted $14.201 billion to 52 billion Conpare C. 43365
with . 43421.22,

Drespite entering Snal judgment, the cowrt never addressed how individual class members
would be required to prove their claime or how they could obtain 8 share of the damages. See
C. 42838-94, Apparently assuming that a substantial sum woutd be left nnelaimed, the court
directed that, “under the Doctrine of Cy Pres,” any “unclaimed funds in the compensatory award”

would “be distributed to,” among others, cleven Jaw schools in Missour and Mizweis, “all
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domestic violence programs in the $ate of Dlinois,™ and “all of the Drag Court progerarms
throughout the State of IHinods,™ €, 43426-27. With respoct to punitive damages, the cirowuit
court initially stated — even before closing arguments, sez R, 6084 — that amy punitive damages
wonld be given to the State, C. 4242122, C. 43425, However, whst quostions aross as 1o
whether the Staie's 1995 settlsmant with PM USA barred the State from recsiving punitive
demeges, B. 1293235, the court modified its judgment so that the punitive award would revert to
tha class if the State were barred from racovery, C. 45749, This appeal followed.

ARGUMENT

L THE CIRCUIT COURT ERRED TN CERTIFYING THE CLASS
Under 735 ILCS 5/2-301, % vlaws action 1 proper onty iF (17 []he clase is so numerous

thet joinder of all members is impractical; (2) [tJhere are questions of fact or law common o the
class, which . . . predominata over any questions affecting only individual class members; (3)
[t]he representative partics witl fairly and adequately protect the interests of the cleas; and (4)
{t}he clazs actiom iz an appropriate method for the fair and efficient adjudication of the
vonfroversy.” Ig. Flaintiffe bear the burden of preving each of these atatutory requirernents,
MeCabe v, Burgess, 75 1. 2d 457, 464 (1979). Cless certification must be reversed ifit
constitutes an abuse of discretion. Id.; see alsa Rodmatker v. Johns Holding Co., 20511 App. 3d
520, 522 {4th Dist 199Q) {cireuif count abused its diseretion in certifying claes in light of
predominance of individual issues). However, if “the cireuil court's exercisc of discrction relies
on an erraneous ¢conclusion of law, ieview is de nave.™ Beahn v. Eppard, 321 I, App. 3d 677,
980-81 (Lst Dist. 2001).

A, The Court Erracl Iu Cerﬂf}'[ng The Clasa

The cireuit court committed lagal error in deterrnining that virtually every element of

pleimtiffa* CFA claim was a “common” isme and abuscd its discretion in certifying this case as a

class action. An issue is “common” only if the “successful adjudication of the purported class
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representatives’ individual claims will” resolve the issue for all clase members. Shimack v
Country Life Ing. Co,, 227 111, App. 3d 287, 20393 (Sth Diet. 1992); see afso Socfery of 83,
Francis v. Dudman, 98 1. App. 34 16, 18 (1=t Dist. 1981). As this Court explained in Hagerty v
General Moiors Corp., 39 111, 2d 32 (1974), when a decision in favor of a class representative
“waonild not eptablich 2 right of recavary in any other eustortier . . . the required comman intersst
of the purperied class members in the questions involved ig . ., lacking,” Jd, at 59,

In determining whether common issues predominates, courts look t0 the olements of the
claim asseried and the applicable defenses. See, e.g., Carfana v. dm. Tobacoo Cp., 34 F.3d 734,
744 {5th Cir. 1596) (predominange inquiry requires an “understand[ing]” of the “claims [and)
defenaea™. To prevail on 8 CFA claim, a private plaintif¥ mast prowve not only that the defondant
engaged in deceptive conduct, but also that he or she was daceived and that the deception caused
actual economic damage. See B15 [LOS 505/1 of rag.; see alvn Oliveira, 201 1L, 2d & 148,
Zetanan v. Divect Am. Marketers, Ine., 182 T1. 24 359, 373 (199B8). That plaintiffs chaose to
proceed oo behalf of a clars does nat change the substantive elements of a CFA claim. See Oz
v, Fibreboard, 527 U.8. 813, 845 (1999) (class actions may not “abridge, enlarge or modify any
substantive right”y; Southwestern Ref Co. v. Berngl, 22 8.%.34 425, 437 (Tea. 2000) (samc).

Accordingly, to prove “deception” on behalf of the class, plaintiffa here were required 1o
prove that (1} each ¢lags mernber believed that Lights wauld deliver lower far and nieotine and
therefore be a less hazardous cigaretie, and {2) aach elass member in fact did not get what was
supposedly promised: lower tar and nicotine and & less hazardous cigarette. To prova
“eausation,” plaintiffs had to establish that PM USAa alleped decoption cansed esch class
mermbear {0 purchase each pack of Lighte during the 30-vear clage pericd.  Finally, to prove
“actual damage,” plaintiffs had to establish that each class member pustained an ecanomie [oss as
aresult of the alleged deception, See Qitveira, 201 11 2d af 149; Zelman, 182 T 24 &t 373,
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As get out below, each of these elements — daception, causation, and actual damage —
raises individual issuss that can only be decided based on the specific facts and circumatancea of
each class member. Becanse individual issues predominate over any comrudn ones, ¢ourts in
three other jurisdictions have reected class certification in identical “light cigarette” cases. See
Aspinaliv. Philip Morris Cos., 2003 WL 21297272 (Mass. App. May 27, 2003} (A, 431), feave
granted far firdher appeg! (Mass. App, Aug. 22, 2003) (A, 448); Cocee v. Philip Marris Inc.,
2001 WL 34090200 {Ariz. Super. Ct. July 24, 2001); Qiver v. R.J. Reynolds Tobaeco, 2000 WL
33558654 (Pa. Ct, Com. PL Dec, 19, 20000, These decisions, in turn, are supporied by
overwhelming casc law that bars class certification in smoking and health cases generally,
including those based on conmurer frand statutes.”! We addreas theae three elements — deception,

causation, and aotuel damage — below,

1. Whether Each Consunser Was Decvived Becanse He Or She
F'agled = H el A} 3 n 1] . Ly

Wething is more fundamentz] than the requirement that plaintiffs prove that they did net
racelve what was allegedly promized — lower tar &nd nicotine. To the cxtent pleintiffhy reccived
whai was prermised, they were not deceived and could oot bave been mjured. It is undisputed that

s measured by the FTC Methed — the only standardized method for measuring tar and nicstine

¥ Two courts ouiside of Illinois have certified more limited classes. Both decisiona are on appeeal
See Hiner v. Philip Morvig USA Inc., No. CL-01-1882 (Fla, Cir, Ct.) {only North American residents),
on apeeal, 4D02-541 (Fa, App.) (A. 455); Marrane v, Philip Morris US4, Inc., No. 99-CTV 0954
{Ohio Ct. Comm, Pleas Sept. 24, 2003) (A, 450) (only six Chio countics and & two-year siatute of
limitationz period), on appeal, 03CACL20.M {Ohio Ct. App.). A third trial court certified a similarky
Iimited ¢lass nction, Aspinall v. Phifip Morvis, Cas., C.A. No, 98.6002-H, alip op. (Mass. Super. Cf.,
Suffolk Cry., Oct 3, 2001) (App. 416), but that certification eubseguently was reversed on appeal {and
is now on appeai before the Supreme Judicial Court), Aspinail, 2003 WL 21297272 (Maee, app, May
27, 2003} {A. 431), Jeave granted for further appeal (Mass. App. Ang. 22, 2003) (A, 448).

"' No centification of 4 smoker class action {including consymer frmd cases seeking economic
damsoges) has been affirmed on fmal appellate raview, See, e, gy v, Am. Tobacco O, 132 FR.D,
483 (8.1, IL 1999); Thompean v. dm. Tabaeco Co., 139 ERD. 544 (13, Minn. 1099 Lanrem v Am,
Tobaeeo Co., 1999 ULS, Dist. LEX1S 11277 (E.D. Atk July 21, 1999%: Borreras Ruiz v. dm, Tobgers
Co., 1B0 F.R.D. 194 (D.P R. |988); Smali v. Loriilard Tobagco Co., 720 N.E,2d §9Z (N.Y, 1999):
Casraro v. Am. Tobgoce Co., 84 F.3d 734 {3t Cir. 1996); see alta Liggett Group, Inc. v Engle, 853
S0. 2d 434, 444 (Fla. App. 2003) {collecting cases).
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See R. 66-67, 73; C. 1654 (emphasis in original). Accspting those representations, the court
based its inflial certification decision an & finding that “claims for addiction . . . are nof and cowdd
not he invalved in this action.™ C. 1740 (empheses added). Af triel, however, plaintiffa did a
complete abowt-face, arguing that “addiciion is very important. And the regson is that ¥t asally
relates, first of aff, ay the driving force behind compensafion™ R. 4966 (Mr. Tillery) (smphaais
added).” Bused on plalntiffe” adrmission thet addiction is “the driving force behind
compensation,” the cireuil cowd should have, tuf mfused to, decertify the claze. See B 12426,

Bven apert from addiction, it wes undisputed at trial that (1) not every amoker
compensates, and (2) not every mmoker who compensates does so completely. Therefore, of faast
some spnkers did in fact receive fess tay and nicofine from smoking Lights — and thevefore were
Hot deceived, Howesver, in adopting plaintiffe’ proposed findings verbatim, the ciroult court
acceptad plaintiffs' missteternent of the regord, concluding thet ezch Lights smoker “engsge[s] in
what ia celled compensatory emeking behavior so as to receive 100% of the tar and nigotine that
would be mesived by this emoker from the regular eourierpart cigaretie.™ C. 43393, The record
directly contradicts that conclusion, Dr. Benowitz did not teetify that every individus] smoker
compensates. Instead, he admitted that compensation is “complete” only on an “averape,™
eggregate bagis. . 3103, He expressly acknowledged that some paople do not compensite
completely: “Some people take in fess ftar and picotine] and some people take in more.”” fd.
fernphaeie added). Thus, Dr. Benowitz conceded that “some people probably don 't compensaie
Futhy.” R, 3119 (=mphasis added): see also B 3103-04.

Dr. Benowitz further teatified that the only way to determine which class membners
compensate fully would be to perform a “biomarker™ test on sach class member to measure the

level of niccting in his or her blood. Ses, g, . 3105; . 3260, Plainhiffs, howesvet, offered no

2 Sae aiso, ez, R. 2397-08; B 5138-30; R. 5728 B 2067; B. 4258-50; B 427173 FX 14 a1 39.
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biomarker evidence. Indeed, plaintiffe did not introduce any evidence that the two class
representetives — let alons each class member — failad o recaive lower tar and nicotin,

The cireuit court also cited the testimony of pleiniiffs” expert, Dr. Farone, a5
dsmonstrating that PM TUSA knew that Lights “did net redues the delivery of tar and nicotine
eompared to their regular counterparts.” C. 43393, But Dr. Farone never teetified that every
class member obfained the same amount of tar and nicotine from Lights as frem fuli flavar
cigareties, Indeed, Dr. Farone conceded thet he had not “done any sceantiflc measuremant™ of the
amcunt of tar or nisotine received by any class member. R, 2873-75. At most, Dr. Farane
testified only that Marlbore Lights were “designad” 3o that srnokers could “pef the same ameount
of nieotine as a Marlboro Red.™ R. 244041 fernphasis added). That testirnony was legally and
facually insufficient ta extahlish that every class member reeeived “the same amount of
nigoting. "

The testimony of class members — ignored by the elrondt cowrt — confirme that actuyal tar
and nirotine delivery is an individual issue. Several class members aBfirmatively teatified that
they did ses compensate. R. 7322 (Webb}; R. L0853 (G. Gebhart); R 10297 (Nartan). (thers
acknowledged the pogsibility that they may have received lower tar and nicotine from Lights.

See, eg, B 10998 (Whitt); H. 10452 (Reynolds). Still others. including all fivee individuals who

*  Bwven if Dr. Farone's testimony could be conatrued as somehow suggeating that every class

member fally compensated at all tirnes, such 2n opinion would 1ack sufficient foundation end shonld
have been excluded under Donaldson v. Cent. Jif, Pub, Serv. Co., 199 111 2d 63, T6-77 (2002).
Nowhere did Dr. Farone offer testimony of a4 generally accepted mathod supporting such e conclusion.
Without sach support, Dr. Farene's testimony was nothing mare than ipee dixit testimony, lacking any
fumdaticn or scientific bagis. Indssd, such in opinion would be sontradictsd by Dr. Benowits, who
concedad that not ell smokers fully compensate, B. 3103.04, 3119, And as shown below, such an
opinion alee would be contradicted by the testimony of the class members, several of whom
acknowledged that they did not comipensete after switching to a light cigarette. R, 7322 (Webh): R,
190858 (G, Gebhart]; B. 10297 (Morton),



served as class representatives, admitted that they never have bean tasted and do not lmow how
mueh tar and nicotine they received from Lights, Group 42(1)-42(53.1

The issue is not whether stnokers cosld cornpensate or whether soie smokers did
compensate. The issue is whether alf 2rokers compensaied and compensated conglerely. The
court's conelusion that sl smokers cormensated completely is contradicted by the record.
Whether & clase member “compeneated” Is a oritical individual issue that precludes class
certification. See dapinalf, 2003 WL 21207272, at *1 {reversing cetfification becanse “the mxtent
to which Marlbare Lights actually delivers such lower tar and nicotinie is veriable, dependent on
individualized smoking patternsy; Offver, 2000 WL 33598654, at *& n.8 (“Tt would require
individual triaie to deternine which smokers actually cover the perforations when they smoke,
and which smolkers emolke more cigerattes to achieve the game tar and nisoting lavals [of] regular
cigarettes.™).

3 Whether Each Conanmer Was Decelved Becanse
He Or She Betleved Lipghts Were Lower In Tar And

Nigotine And Therefore Safer Is Au Indjyidual Issue
T recover, plaimmifs had 10 do more than show thef class mambars failed to receive less

tar and nicotine from Lights. Plaintiffs also had to show that clage members befeved they would
receive less tar and nicotine and befieved that Lights were therefore Jess hazardous, Sez Zekman,
18211 2d at 376; Olivaira, 201 11 2d et 156, In Zekman, this Court concluded that a plaintiff
conld not recover where his own “testimony demonstraie{d] that he was not decelved by [the
defendant’s] actlons.™ 182 11 2d at 376, Mare recently, in Olfvefra, this Court rejectad &

“rnarket thaory" of causetion, holding again that & plaintiff must prove that he or she waa

" Other class membors festified the same way. See R, 2048 (Gaylord); R. 4153-55 (Linda
Reynolde); R, 7209-10, 7230-31 (Anderann): R. 7314-16 [Webh): B 10034, L0045 448 {Smith); F.
101134, 10144 (M. Nocton); R. 10174, 10181-82 {P. Gebhart); R 10236, 10243 (P, Baken): R. 10302-
03 (K. Bohm); R. 10345, 10347, 103583 (Seltzinger); R, 10404, 10415, 1044142 (Crain); B. 10452
(Lavry Reynolds); R, [0995-96 {Whitt); R. 11509-10 (Walker); B. 11651~ 52, 11662-63 (1. Nortan).



personally deceived and that the deception caused the injury. 201 1. 2d at 135, Any class
member whe was not deceived by PM USA, i3 just like Mr, Zekman or Mr. Oliveira and 1s not
entitled {0 judgment.

T obtain certification, plaintiffs initislly essured the cireuit court that their cane
presented no igme of actuel dessption: “Whether or not [PM USA s conduet] deseived, very
specifically under the Consurner Fraud Act, is not an elament, | | . [OJur claim is not a case that
theas people were specificelly deceived.” B. 28, 95. After cerfification, plaintiffs did another 150
degres turn, concading that thelr claime did in fhet require such proof, Ses, o.g., C. 43325-26,

Here, deception is an individual issue becanse proef that the class representatives wers
decetved could not estblish that any other clazs member was deceived. Further, nothing in the
recard supports the sourt's assurption that g11 elaes members had & *univerzal[]" belief ag to the
meaning of “lights™ and “lewered tar and nieotine,” C. 43391, Indeed, in light of ample public
informetion available o class members about the FTC Method and compensation, see ihfia ot
LA 6. asvbstantial percentage of ¢lags members \kely underatnod that the wrords )i ghts™ and
*lowared tar and nicotine” referred to FTC Method results and that their own ter and nicotine
intake could differ. Plaintiffs' own survey demmonsirated that 23% of respondents did pox
interpret “lights” aa refemring to the delivery of lower tar and nicotine and 32% did not interpret
“lowerad tar and nicotine™ as meaning less hazardous than full flavor cigarettes. See PX 74-4A at
17-29. As ene Pennsylvanie court held, the queation of "which individusls were deseived by the
term ‘light,’ and which wers not, would need to be deternined on a trial to trial bagis, therehy
precluding eertification of plaintiffs* proposed class.” Gifver, 2000 WL 33598654, at *5.

3. Whether The Alleged Deception Froximn tely Canred
Enzh Capsumer To Purchage Fishits Is Ao Individual Issue

Plaintiffs also had to establish that the slleged deception proximately caused their

purchascs and infuries. Mivelra, 201 Tl 2d at 149; Zekman, 132 1L 2d at 373, Thus, plainiiffs

had to show tha they “would not have engaged in the transaction had the other party made
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tnathful staternents,” Marin v, Heinold Commodities, fnc., 163 111 2d 33, 60 {19%4); see niso
Evans v. Skannon, 201 IIL 2d 424, 435 (2002) (conduct must be & substantial factor).

Ini the class certification proeeesdings, plaintiffs arpued that “individual variations in - . .
reapous for smoking [Lights] are irelevant for determining class certification.™ C. 215, Yol at
trial, plaintiffs changed their position again and argued the opposite — that "the phrase ‘Lowered
Tar end Nicotine' universally communicated a reduced harm message to 211 Clase members™ and
that thie mensags was “af least coe of the deteemining factors for their purchase decigtons.™
. 43335, Tha eirault cowrt adopted plaintiffs® chenged poasition, concluding that causrtion was 8
common issue. See C., 4338152,

The eircuit court’s ruling — thet every class member purchased every pack of Lighte over
tha lagt 30 vears because of the alleged depepiion —is not only inhernily incredihle, but directly
contradicted by the class members’ own testimany. Qut of 23 class members who testified, 17
were still smoking and purchasing light clgarettes despita having learned of the alleged decaption,
including their supposed discovery that Lights were allegedly more dangerous than full flavor
clgareties. See supra at 0.3, For exanple, Miles, one of the original clase representatives
withdrawn af the end of plainiiffs” case-in-chief, admitted that she would have purchased light
ciparetiae #0 merer whay, bacause she “didn't ke the flavor™ of full Aavor cigarettes, which
were “[f]oo strong.™ B, 79156, Despitc everything that she had learned about Lights, including
allepations of lncreased levels of mutagenicity and carcinogens, vhe still would not switch to a
full Aavor cigarstte sven af the close of frial: “[Full flavor cigarettes are] way too strang. . .
Lightr just feel better for your body.™ C. 43104,

Counrts in other jurisdictions have rofised to cortify similar “lights™ class actions because
of the proximste cause requirement. See Offver, 2000 WL 33598654, at ™5 (because “[&]tudies
ghaw . . . that peaple smoke *light’ cigareffes for s mytiad of reasons,” it canmot be inferred that

avery clase member “bought defendant’s ‘light" oipereties for the same rerscn™); Cocea, 20071



WL 34030200, at *1 ("[W]ith respect to liability ismues, thers are significant differances . . . with
respect to the reasoms that individuals bought products.™). Illineis law requires the same
conclusion. See Bass v. Prime Cable af Chicago, Inc., 284 1L App, 3d 118, 127 (1st Dist, 1996)
{consumer's decision to continue purchasing product after leaming sbout the alleged
misrepresentation establishes as 2 matter of Isw that the misrepresantation was not meteeial).
4. Plaimtiffs’ Expert Teamony Lacked

Fonmdatian And Failed To Establlsh That

Balief A n 1

In an effort to present the individual issues of belief and cauzation as common ones,
plaintiffs introduced generalized testimeny from thres expert witnesses — Drs. Coher, Cialdini,
andd Cunmings — none of whom spoke to, examined, or surveyed & single eclass member or,
indesd, surveysd any population for purposes of ths lawsmit. This tastimeny did not and eould
ot canvert the mdividual issues of deception and proximate cause into common irsues and
should nevar heve been admiced in the first place.

First, ihe teslimany of these three witnesses violated the basic pringiple that thave et
be z factual basis for every assumphbion an expet takes and every opinion he ar she offers. See
Leanardi v. Lavela Univ, of Chicdgo, 168 111 2d 83, 96 (1993); Nuvawwa v. Fufl Heavy Indus.,
117 E.3d 1027, 1031 {7th Cir, 1997), As this Court has stated, expert festimony may not be based
on “‘mere conjooturs or guess.’ Dhwboekv Weber, 114101 24 232, 244 (1986). If the experi's
pasutrptions have *no factual support . .., the [expert’s] conclusiane . , . do not create 8 question
of fact.! Wilron v, Bell Fuele, Ine, 214 01, App. 3d 368, 87576 (1 o Dist. 1991); ree also
Modelskt v. Novistar Int'l Trans, Corp., 302 TIL. App. 3d 879, 887 {1t Dist. 1999) (abuse of
discretion to admit expert opinion lacking “factual bagis™y: Reed v. Jaekvon Favk Hosp. Found.,
325 1. App. 3d 835, 844 (1=t Dist. 2001) (“ao evidentiary bagis™ where expert did not exsmine
plaintiff; "[e]xparts cannot base opinions on what mey have occurred or whet the expert beligved
might have happetied in a particular case™).
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Serond, the testimony of these witneases failed the Donaideon test for admissibilify.
Under Donaidson v. Cent. I Fub. Serv, Ca., 199 I, 2d &3 {2002), scientific evidence is
sdmissible oy “if the methodology or scientific prinsiple upon which the opinion is based is
sufficiently entablished to have pained genetal acceptance in the particylar field in whach it
belongs.” 4 at 77 (quotation omitted). Where thers ia inndequate foundafion, the expert
testimony is inadmissible. See Kane v. Motorola, Inc., 335 11, App. 3d 214, 222 (1 st Dist. 2002)
(excluding sxper testimony based on assurnptions, not data); see alse Snelson v, Kamm, 204 111,
2d 1, 24 (2003} (ebuse of discretion review applies to admissibility of sxpent apinion),

The circuis pourt relied on such flawed end inadmissibls testimony to support ite finding
(incredible oo its face) that every one of the estimated 1.14 million class members was deceived
and 1haf every class msrnber purchased every pack of Lights because af the deception.

Dr. Cghen. Dr. Coben opined thet PM USA deceived *all people” by talling consumers
that Lights were “light” and that Marlboro Lights had “iowered tar and niectine.” R, 4633. Dr.
Cohen, however, simply assuned that everyone believed that the waords “light™ and “lowered tar
and nicotine™ meant “safe™

Q. You testified, I balisve, on dirset, that yvou believe every singles congumer

af Marlboro Lights or Cambridge Lights cigeretics would beliove that there is a

heslth or safety attribne, cormeet?

A Yo%, because it is on the package.

Q. And you have done na study of the class on this point, have you?

A Ne. His on the package. T wonld assyms thar anvene who reads the
Package underytonde that,

Q. Thet is dn aSIUMPEOR Of YOurs, you fsve not done any siwdy, nIEVEY, oF
examingtion af the class, have you?

A No, [ haven "t
Q. In fact, you never did any study of any group on this point, have you?
A. [ haven't dope any quantitative study on that peint.
R. 472324 (emphases added). Dr. Coben acknowledged that he could not identify any survey
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evidencs o support his aasumption that 100% of smokers belleved Lights to be safer than their
full flavor counterparts. R. 4804, To the contrary, he admitted that all published surveys
contradicted his agsumyrtion:

Q. Of the surveys we have seen, not a single one says 100% of smakers

belleve that lights are safer, correct? In any form of the questions that were

asked in those surveys?

A, None of thowse nurmbers is 100%.

Q. None of these numbers are even greater then 50%, are they?

A, None af these monbers is groater than 4054,
R. 4830 (emphasis added). Becanse there was no fectual basis for Dr. Cohen’s opinion, hie
testimony provides no support for the eourt's conclusion that deception was a camman isauc.

O, Cohen's “cavsation™ testimony farcs no better. He adroitted that be could not testify
that PM TFSA’s advertising end matketing caused eny class membar'e purchases:

Q. Now, you weuld oot pul 1t that Philip Morris adverti sing and marhefing
for light ¢igarsties caused people to start smaoking, would you?

A No. Iwaon't. ... The way people talk about cause is, makes it sound like
an or/off switch. And in the real world, that is nof hew saugation warks,

R. 4354, He further adrnitted thai smokers have many reasons for choosing a cigarette apart from
what he called the “health aftribute” and eould not say “what weight any individnal class member
assigried to the health attribute.” R, 4718, The most Dr. Cohen would ey is that perceived aafety
had 2 “directional influenee™ on Lighis smokers, K. 4855 — a jargonistic hedge that fails to meat
the proximate causation test, See Martfe, 163 TL. 2d at 60,

D, Cohen's testimony on causation was legally inadequate for other reasons as well His
testirmemy wae based on 2 hypothetical question — another assumption — that lacked any basiz in
the record. Plaintiffs’ counsel asked Dr. Cohen which type of Marlboro Lights class members
watlld choose if presemted with {1) “the Marlbora Lights which Philip Morris acually sold,” and

£2) **a Marlbore Lights cigarette that reatly did deliver meanmingfully less tar to all smokers [and]
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is identical to the Marlboro Lights [that] Philip Morris actually sold . . . in every non-health
respect, including tasta and price.” R. 4596-97; see afso R. 4688-702 (same question for
Cambridge Lights). Dr. Cohet answered that every class mernber would chocse the latter, See
R. 3595.97, 4598-703, 4747, But this hypothetical was legally meaningless, Thera was no
evidence in the record that this ficfional cigaretie — one thet delivered less tar to i emokers
{rreapective of smoking behavior — could be produced in such a way that it remained identical ta
actual Marlboro Lights, “including [in] tasts and price.” In the real world, the cholee Dr. Cohen
addressed never existed.

Indeed, the hypothetical asked the wrang queation. The legally relevant question was
whather clase members would have purchased the real-world Marlbaro Lights (and Cambeidge
Lights) at the same price sven if they had known ahant the supposed deception. On that issue,
there is na need to hypothesize; the real-world evidence eatablishes that the great majority of the
testifying class members (17 out of 23) continned to buy lipht cigarettes even after they
“diseavered” the alleged deception. See supra atn.3. Dr. Cohen himself admitted that amakers
chaose Lighte for reagons ofher than a desire to reduce thefr risk — e.g., taste, popularity, and
image.”* Dr. Cohen's testimony, therefors, cannet support the oourt”s conclusion that the alleged
deception, proximately cansed all purchases of Lights during the 3)-year peniad. dee, e.g,
Branum v. Stezak Constr, Co., 289 Il App. 3d 948, 960 (Let Dist, 1987 (upholding exciusion of
experl testitmony based an hypethetical questions not supportad by the record).

Dr. Cialdigl. The circuit court found that “Dr. Claldind testified that the words *Lights’

end ‘Lowered Tar and Wicotine® on the cigarette products at issue in this case meant ‘less

W See R 4670-72, 4757, 4776.77, 4780.82. Class members confirmed thess differences. See, g,
E. 7918 (Miles); B 7162 (McHetion) (Yazlboro Lights had "lightar taets," were “not ea hersh,” and
“wrag a pmoother cigarette™); B, 4523 (Iz=i) (listed reacons for switching as “teste and prics™); L
10227 (Bubim) (frisads revommendad MaTbors Lights Tecanse Bohm wenld “like it a little bettar™).
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hazardous' to all Class members.” C, 43388-89. But Dr. Cialdini gave no such festimony.
Rather, he mercly testified that some consumers believed Lights to be “safer.” R. 4921; R. 5031-
36. He admitted that he eculd not say that 100% - or any percentage — of class members beliewed
that Lights were safer, R, 5031-36, Indsed, like plainfiffs’ other sxpenta, Dr. Claldini never
conducted aty study of class Tuerribers. If snything, Dr, Cieldini's testimony confirms that
dscention {s an individual issue. Dr. Cialdini conceded thet, of the “[tlen to twelve” studies that
he reviewed, none showed that all smokers believed that lights wete safer — and indeed all bt one
of those stodies showed that less than hoffbelieved that lights were safer. R. 3059-60,

By adopting pleintiffs’ proposed findings, the court also misstated Dr. Cialdini’s
testienony with respect to causation. According to the court, *Dr. Cialdini concluded that
improved health was ot least one of the detarminative reapons for every Class Member to
purchase either Marlbaro Lights ot Cambridge Lights.” C. 43385, On cross exaruination,
however, Dr. Ciaidini admitted that he could not say thet 100% of class mambers purchased
Lights becanse they were deceived into ballsving that those cigarettes were healthier than other
cigarettes. See B 5034-34.

Dr. Cummings. The only other plaintiffs’ witness who purperted 10 eddress these issues
was D, Cumnmings, but the circuit court's judgment did net even cite his teatimony, Like
plaintiffs” other experts, Dr. Canunings never studied any actual class mernber, Neverihelese, he
premumed that all clzes members believed that Lights were less hazardous. See R, 357574,
3590.1, 3640, 3775-76. Dr. Curnmings based this opinien on the avsumpiion that perceived risk
reduction, waa the only reason to buy Lights: “[T]here would be no other reason to emoke
Marlboro Lights unless you thought you were getting less far and that it would bs beiter for you™
E. 3847, As alrcady noted, this ssmamption was contradicted by (1) clasa members, see, ¢.2.

R, 7156860 (McHatton); (2) published aurveys, ree, 2g., B, 3781, and {3) the admissione of Dig.
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Cohen and Claldini. Drr. Cummings’ testimony, therefore, did not establieh that deception and
Gauzation were common issues,

Inn short, the cirguit court's findings that the individual fssues of deception and sausation
WETe COMITIONn UTeE WeIT SITONSOUS as a matter of law and fact. The testimony cited by the cirenit
court was inadmissible becanse it was based ot apecnlation end assnmpions that were directly
eontradicted by the experts’ own admissions and by the testimony of class members.

5 Whether Each Class Member

HEX

To esiablish a CFA, claim, plaintiffs also were required to prove that zach class membaer
suffered “actugl damage” as g resulf of the allaged deception. Thus, plaimtiffs had to prove both
the faet end the amount of demeges for each class member. See Marsino v. MeDonald's Sy,
T, 86 BR.D. 145, 147 {(N.I1. [Tl 1980) (“[Tlhe fact of damage question {s distinet from the
insue of achual damages. . . . Where proot of fact of damage requires evidence conterming
individual class members, the common questions of fact beoome subordinate to the individual
issues, thereby renderng class cartification problematic.™). These issues add to the
overwhelming predominance of individus! fact questions.

If & elass mamber would have purchazed Lights irespective of the alleged deception, the
deception cansed no “actnal damage ” By cantrast, if a class m&nbe:r would heve quit smoking
entirely but for the alleged deception, that class member may conceivably have a elaim for actnal
ecanormic damage resulting from the purchase of cigaraties thet otherwise would not have bean
hougin, Whather a clace member epatained actual damage, therefore, is an individual issue.
Motably, the record conelusively shows that most of the cless members who testified continued to
huy lght clgarettes even after sulng PM USA, See supur at 0.3, Thus, plaintiffs cannot possibly
asscrt that, absent the alleged decoption, sif class membars would have quit or slherwise would

have wcted differently and aveided their alleged injury.
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In an atternpt to salvage the ciass and convert injury and darmages into common Lssues,
plaintiffs concocted & damages thecry diverced from market reality end the conduet of actual
class members, As demonstrated in Seotion IV.A., MfFa, plaintiffs’ demages theory was
fundamentally Hawed. But even under plaintiffs® flawed damapges theary, each class member
would hava by estimate the total emount he or she paid for Lights. Such a showing would require
proof sstablishing when each class member began smoking Lighte, the toftal number of packs
purchased io Illinois, the years of purchage, and the price of tach pack taking into account any
promoticn, discount, or coupon that was offared. See Oliver, 2000 WL 33558654, at *7. Buch
proof would have to account for the fact that people often start and stop smoking or changs
brands and amounts stoked during & lifefime. As the drenit court itazlf recognized, this process
of “administering the judgment” is one that ie “eomplex, indeed.” See R 12269.70. In light of
the hure of a $7.1 billion compensatory damages fund fa be distributed among qualifylng class
members, the process alsa is an invitation for fraud. Ses Ludie v. PRilly Marris Cos,, 2001 WL
1673791 (Minn. Dist. Ct. Nowv. 21, 2001) {refusing to cerfify class where calonlating amount paid
for wigarettes would be an individual issue and an invitation for fraud).

6. Plalndffz’ Invocetion Of The IMscovery Rule To Toll
The Statute OF Limitatlons Relses Individos] Issues

Finally, in determining whethar individual ismues predominate, & court also must consider
applicable defenses, Casiano, 84 F.3d at 742 n.15. Ordinarily, aoy claims atiying from purchares
made more than fhree years before the complaint wag filed (here, bafors Fetwuary 10, 1997)
would ba harred by the CEA's thrae-vaar statuta of limitations, See 815 ILCS 505/10a(e);
Hermitage Corp. v. Confraciors Adiwstment Co., 166 TIL 2d 72, 76 {1995, Her Wox, Inc. v
Warsaw Cham, Co., 45 F. Supp. 2d 635, 647 (N.D. OL. 1999). Bui plaintiffs have invoked the

“diseovery rule”™ to toll the running of the statute. In so doing, they have raised individual fact

questions neonsistent with class treatment.
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Under the discovery rule, each class member must prove that he or she subjeciively did
not know, and could not reesonebly have discovered, information sufficient “to put a reasonable
perserl ofl inquity to determine whether actionabke conduct is involved.” Hermitage Corp,, 166
. 24 at 8%. Because notics depends in part on personal knowlsdge, the invocation of the
discovery rule raises individual fact issues that can be declded only on a person-by-person bagis.

Plaintiffs never denied that, for vears {if not decades) before (his suit, individual class
members were exposed 1o public information abaut compensation and the pogsibility of obtaining
a8 mueh far end nieotine from Lights as from full fAavar clgarettes. In 1979, for example, the
Surgeon General “warned that, in shifling to a less hazardaus cigarette, [smokers] may in fact
inerenge their hazard if they begin smoking more cigarettes or (nhaling more deeply.” DX 7076
at xiv.'* Similarly, in 1976, Consumer Reports discussed the dangers of compensation, See DX
36%0. The record is replete with other examples of public notice of these isanes — including
notice that low yield cigarettes may pose even preater dangers than full flavor clgarettes.”’

Dlespite this svidence, the circuit rourt rejected PM 1'SA s siatute of imitafions defense
a8 to each class member based on its assurmption that no class meyrbar knew that light cigarettas
may be mors harmfil than full flavor cigarettes. Seze C, 43403-09, But plaintitfs failed to satisfy
their burden of proving that this agsumption wae true. In any svant, 89 this Court has held
mumerous bmes, a plaintiff need 1ot be aware of the entiredy of a defendant's alleged misconduet
before the statwis of Umitatlons ie trigmered. Ses, e.2., Hermituwe Carp,, 166 111 2d =t §5-36,
Krox College v, Ceiotex Corp., B8 1L, 2d 407, 415 (1981). In light of the publicly available

information about compensation and the limitations of the FTC Method, many (if not ail) of the

% Reamlso, eg., DX T078 at v-vi, 5-15, 48-40, 52, 80, 86-87, 97-98, 130-81, 185 (1981 Report)
{discussing differences between machine yields and actual delivery 1o smokers when Ikey mmoke
“light” clgarenes); DX 7079 at 216-17 {1982 Report); DX 7081 at 12-13, 341-54 {1984 Report).

T See mlro DX 3964, DX 6915, DX 5917; DX 6514; Group 11(65); DX 6919; Group 3(2); Group
19(19); Group 1H30) i 2; DX 6000, DX 4625; DX 3643, DX 6920; DX 4612; DX 3972; DX 3982
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estimated 1.14 million class members krew or had reason to know of sufficient. information to put
them on notice of their claims before Fehruary 10, 1997, Sze C. 1798-800; C. 1028-31; C, 1104-
07. Indeed, one of the former olass reprecantatives, Miles, admitted that in 1995 or 1996 she saw
a television program discussing the same limitations of the FTC Method at issue hers, See R
7931-32,

Inn ehott, the eirowit sowurt erred in concluding that pleintiffs had cerried their burden of
proving that pot one of the million-phoe slass members was on notice of his or her elaims bafore
February 10, 1997, By invoking the discovery rile, plaintiffs themszelves raisad individual fact
questiona that cannot be determined on a class basis,

B. The Cirenit Couart's Certification Deprived
PM LS4 Of Tie Right To Contest Individual Clalms

Tha preceding dlscussion demonstrates thet class certification was impruper bocause
mdtvidual issues predominsted over — indeed, overwhelned — commmon issues, The circmif conrt
alss errad in concluding that plaintiffs had satisfied another ¢lass sction requirement — that the
“lass action [be] an appropriate method for the fair and efficient adjudication of the
controversy.™ 735 ILCS 5/2-E01(4). From the outset it was apparent that certification of the class
would not be fair to FM USA: the sheer namber and complexity of individual fact issues,
combined with the size and scape of the class (comprising over a million peaple), mnde it
impogaible to provide PM USA with 2 meaningful opportunity to contest individual class
members’ ¢laime, The court made no atterngy to deal with the individual issues through e trial
plen or otherwise, See C. 38208-302 (requesting tral plan); R. 1648-50 (denying trial plan). The
end result was a trial that not only violated the class ection statute, but alzo deprived PM USA of
its right to due process under the [liinois and U.S. Constitutions. Il Const. art. I, § 2; U.8. Const.
amend. XTV: see alre Beekn, 121 L App. 34 at 680-81 (de nove roview applics to questions of

lawr),

1



The ¢lrcuit court erred by allowing plaintiffs to present their cage largely through the
testimony of cxperts who (without sver having falked to or exemined a eingle clags member)
opined about class members “in general” — in other words, hypothetical class tembers who did
not exist and therefore were not subject to cross examination at trial, See sigww af pp. 10-15. The
oourt compoundad this errar by refusing aven to acknowledge the existence of individual issues;
by dettying PW US4 access to individual class members (ather than the fow selected by
plaintiffs" counsal) through discavery ot trial crose examination, C. 17933 C, 26616-18; and by
structuring tha trial to elimingte individual issues from ever being tried. These mulings violated
dug progess hecause PM USA was entitled to test plainfiffs’ specnlative expert “proofs™ with
evidenico of actual class members whoae particular circumstances would have not only
contradieted the experis® generslizsiions, but also disproved class members’ individuoal elaims.
See Galdberg v. Kelly, 337 U5, 254, 269 (1970) (“In almost every setting where importart
decisions turm on questions of fact, due process requires an opportunity o confront and ¢ross-
exemine edverse withesses.™), Arch v. Am. Tobacco Co., 175 F.R.D, 469, 493 [ED. Pa. 1547)
(refusing to defermine individualized issazs such as injuty and darnages “on a class-wide basis”
through expert testimony, statistical axtrapolation, and clgims forme, which “would gbrogate the
constitational rights of defendante™), afd, Barmesv. Am. Tobhaero Co,, 161 F3d 127, 144 (3d
Cir. 1999],

For example, as described abowve, Drs. Oohen, Cialding, and Cumstings teetificd that a1l
clags members were deceived based on theeretical gensralizationg, not based on any examination
of any class members whose supposed beliels PM USA could examine snd challenge, See supro
atLA4 PM USA conld nof directly rebwit this teatimony with cvidence of what real class
menthers belisved besguse it had been precluded from taking diacovery of even a representative
sample of absent clazs rembera. . 17933, C. 26615-18; see fnt re Chewvwon, 108 .2 L0O16, 1020

(5th Cir. 1997 (irial based on sample of plaintiffs sadected by couneel violates due procees).
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Because FM USA had no practical opportunity to dispute plaintiffs’ sxperts’ testimony or the
claims of the overwhelming majority of class members, the cowrt in effect created en frsbutiabie
presurnption thet every class member had a valid claim. That presumption impermissibly
changed the substaniive law and vicleted PM USA’s right to dus process. See, e.g., Sandwick
Chef of Texas, Mnc. v. Reliance Nl Indem, Jns, Co., 319 F.2d 205, 220 (5th Cir. 2003)
{reversing class certification because procedures denied defendants npportunity to dispute
individual irsues on an individual basls); see also Agency for Health Care Admin. v. Assac. Indus.
of Florida, 678 So. 2d 1239, 1254 {Fla. 1996 (de focto irebufable presurnetion that individual
claime were valid violates due process); In re Fibreboard Corp., 893 B.2d 706, 712-13 (5th Cir.
12907 (rajecting trial court’s propoeal to try 3,000 asbestos cases in the aggregate on ground that
trial could achiove *{c]ommonality” “only by lifting the description of the elaime to a tevel of
generlity that tears them from their substamtively required moorings to actual causation and
diserets injury™), Ciming 1. Repmark Indus, fnc, 151 P34 297, 315 (5th Cirn 1998} {defindant
has a right to individualized evidence from plaintiffe).

In Broussard v. Meineke Disc. Muffler Shops Fre., 155 F.3d 331 (4th Cir. 1998), the
Fourth Circnit explained the fandaments] unfairess of proceduras similar to those used below,
I Brouseard, a clase of franchisees brought s fraud action agrinst Meineke., The trial court
permitted the franchisces to obtain & class-wide judginent based on an amalgamation of testimaony
provided by ten franchiseas handplcked by plalmtiffs” counsel. The Fourth Cirouit rejected this
procadure and ordered the class decertified becauee the “plainfiffe enjoyed the practical advantage
of being able to [itigate twot ot behalf of themgelves but on behalf of a ‘perfect plaintiff® pisced
together for Utdpation” 7d. at 344-45. Ag e reqult, “Melneke was often foreed 10 dafend against 2
fictional cormposite withoui the benefit of depesing or cross-sxamining the disparate ind{viduals
behind the composiie aeation,”™ Id, at 343,
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The due process violation hers is even mors sgregions, In Sraussard, although the
evidence was composite, it at least was based on actual tesfitneny from actual class members,
Hezre, by contrast, plaintiffs’ experta did not combine facts obtained from actual class members.
Rarher, they hypothesized a perfect plaintiff based on arm-chair assuwmpticns — many of which
wers contradicted by the testitnony of the few class members handpioked by plaintiffs® counsel
and by surveys of sokers. The effect was to try PM USA’s conduct in the abstract, untethered
ta the facts of any particular class mamber or claim. The result deprived PM USA of ite due
process tight to teat the inharently individual isFues raised by the claims of class members to
determine if their claims are valid.”®

In fta cless certification arder, the cireuit court suggested that & ¢laims administration
process could be used to resolvae individual {smes and thus mitigate any unfafrness created by the
class centification. See C. 1740, Ultimately, however, the court made such an opporunity
imponsible, by finding against PM USA on all essential clements of 8 CFA claim, impoaing
aggregate damages, and providing & formla for awarding damages o individual class mernbers,
C. 43383407, The sole task remaining under the judgment is the alleeafion of damages ameong
clags members, Although such an allogation would be a caomplicated and time-consuming task in
itg own right, any resulting proceedings would pot provide PM T84 with the opperturity to
dizpute the core clements (deception, causation, and actual damage) of amy individual cless
member's claim. See, e, C. 43383-834, 43381, 43403.04; ser also C. 18203-302.

¥ The court erred and heightened the nnfaitness of the proceedings by admitting evidence of PM
UBA's cendust telating to a wide tange of issues other than Lights without 4 showing that sush
conduct had any impect on or eonnection to the claimme of any claee member. See, &.2., B, 242831
(Faronc) (admifting dociments from other tnbacen companica}; B 4580-88 (Caben) (aame); B, 5820
21, 5970-72, 5977 {mdmitting dosuments relating to brand other than Lighte); B 1952-54 (admitting
congressional testimony); R, 2293.84, 2322.26 (Farune) (same); K. 4602-12 (Cohen) (admitting
lobtying evidence); R 45644830 (Cohen) (admitting testimony regarding “disinformation” on
whether amoking canses discane); B 4280-82 (Buma) (admittimg SO Mirwies [T progmm).
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The wnfairness and the resuling due process violatlons sxrend even heyond this case.
Fror the ontzet, plaintiffs’ counse] demonstrated their intention o use a judgment in this class
action a6 & sword 1 latar-filed personal injury actions on behalf of individual clase members.
Thus, in plaintiffs* initial class definition, they specifically requested a resarvation of class
members' personal injury claims — a reservation adopted by the circuit court and repeated in the
judgmoent. C. 43382: C. 1740. Then, when plaintiffs’ eounsel provided publication notice 1o the
clesg, they placed nlongside of the notice a solicitation for Lights emokers with persenal injury
claims. See, e.g., C. 12972-73; C 17744, Following entry of the judgmert, plaintiffs’ counsel
heve filed separste personal injury Jawsults an behalf of individual gbsent class members,
asgerting violations of the CFA and other causes of action bagesd on the xame allegations of
misconduct.””

Although plaitiffs’ couneel's strategy has not yei fully played out, it seemse apparent that
they intend to argue that PM USA is precluded by the judgment from contesting most of the
elenents of any personul infury clatm brought on behalf of any member of the ¢lass. Thus,
members of the clags who claim 1o have suffered pecsonal injuries as a resuif of smoking Lights
would argue thet they &re not required to prove thet they were personally dsceived or thet any
such decepiion setuelly cpused them (o purehase Lights. Rather, these clase members would

claim that the judgtment was preclusive on the issues of deception and caussation and that they are

¥ See Sandrawski v. Philip Marris US4 frne, No. 0311022 (0L Cir, Ct July 18, 2003} (remeved to
S.D. 1L, Mo, 03-CIV-0555 (MIR)) (A, F12%; Relly v, Philip Marris U84, No. 03-1-242 {11, Cir. C1.
Feh. 21, 2003); Smbblefleld v PRifip Morrtr US4, Mo. 03-L-588 (T, Cir. Ct. May 8, 2003); Lowrp
Philip Morviz U84 Inc., Wo. 83-MER-538 (I, Cir, Ct. Oet. 9, 2003) [ramoved to 5.1, I, No, 03-C V-
H61-GEW) (petition to take discovery in anticipation of eomplaint); Gaither v Phifip Moris U554 Ine..
Mo, 03-ME-648 (1L Cir. Ct. Now. 3, 2003) (removed to 5.D. 11, No. 03-CV-750) (petition to take
discovery in anticipation of complaint); Corder v Philip Marrls US4, fac, No. §3-MBE-687 {111 Cir.
Ct. Nev, 21, 2003} (petition to take disoovery in anticipation of complaint}, In addition, plaintiffs*
counsel heve filed a persomal injury action againet retailers of bghe cigarattex. See Sguirar o Mevrin £
Bapim, Ine., No. 03-L-1491 (1. Cir. Cr. Oor, 30, 2003) {4&. 477}, This Court may properly ke
judicial notice of the filing of these lawsuits. See, e, Sundance Homes, Inc. v. Coundy of DuPage,
193 IL 2d 257, 275 (2001).
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required to prove only medical caneation. In this way, class members would seck to use the

. reservation and fudgment to make an ertd-ron around the requirements of Qliveirs and Zekmian —
all withowt giving PM USA an opportunity 10 dispute their individual claims. Such a result would
violate due process. Ses Goldberg, 397 ULS, at 269,

Finally, thete is no question that the cireuit court reserved the pereonal injury claime to
allow clalm splitting by claee membera with personal injury claims, This Court has never
approved a reservation allowing a pleingit! to aplit cisims for purposes of evading the
predominance requirernent of the slass action statite.”® Not should it do so here. The court’s
reservation of personal injury clatma, if allowed, would create the vary s ltiplicity of suits that
the class ection device — and the rule againee cleim splitting — was devigned 1o pravent. See, e.g.,
Ditfon v. Evanston Hogp., 199 111 24 483, 506 (2002) (“[a]n entire claim atising from a gingle tort
cennot be divided and be the subject of scveral actinns™}.

Mor is this mearely a matter of Tlinois law. The cireuit court’s reservation lmplicates the
elpim splitting rules {n numerous other jurisdictions. Because of the worldwide natura of the
class {(which includes anyone who over purchascd a pack of Lighta anywherne in [linois over a 30-
year pericd), class members may bring persanal injury claima anywhere in the country (if not the
world). Furthermore, because a class member*s personal injury tnay result from the enfirety of
hia or her smoking history — not just the Lighia purchased in Illinois — such a claim may be
governed by the law of a state other than Winois, There is simply no way to know wisther the
eircuit eourt'a reservaiion here will be reapacted by other courta sround the country who could be
faced with personal injury claime brought by absent class members, Counts thronghout the
country have often rofused to sartify classes when the anly way to do so i3 to allow claim

This Court previoualy has approved reservations under certain limited circumetences not present
here. See Robimson v. Favaim Mofor Credit Corp,, 207 111 24 403 (2002) (scttlament); Refn v, Dowid
A Neyes & Co., 112 111. 24 32§, 347 (1996) (suggesting in dicta that reservation may be acceptable
where plaini ff voluntarity dismistes cantain elaiips),

1
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splitting. Courts have expressed the concarn that absert class members will be denied their right
to litigare substantiz] individual claims that heve purportedly been reserved. For that reason,
these courts have concluded that class represantatives who seek to split the claime of class
members are not an “adequate representatives” as required for class certification. See, e.g., Smalf,
720 N.B.2d at 897; Thompron, 189 F.R.D. at §50; Stirman +. Exxon Corp., 280 F.34 554, 363
{(5th Cir. 2002); Feinstein v. Firestone Tire & Bubber Ca,, 535 F. Supp. 595, 606-07 (SD.N.Y,
1582); Hopte v Stanfer Chem. Co., 2002 WL 31892830 &t *42 (Fla. Cir, Ct. Nov. 6, 2002); fnre
Methy! Tertiary Buty! Ether (MTBE), 209 FR.D. 123, 338-35 & 0.23 (S D.N.Y. 2002}. These
same concems apply here and require decertification.

o Plaintiffs Failed To Provi Notlce To Absent € bars

The judgment alse muat be reversed becguse the eireuit court did net adequately notify
absent class members of their vight 10 opt out of this lawsuit. The court’s failure to give proper
notice requires that the judgrnent be vacated end class membare proparly notified. See Warers v
City af Chicago, 111 Tll. App. 3d 51, 56 (15t Dat, 1982}, Because the failure to provide
individual and otherwise adequate natice violated state and federal dus proceas, this Court
reviews the error de novo. Molski v Gleich, 318 F.3d 937, 05] (9th Cir, 2003},

Althouph Illinode and federal notice requirernents may not alwaye be identical, Wifrox v
Eguity Funding Life Ins. Co., 51 111, 2d 303, 311 (1975), all class notices rmst comply with due
process. Philfips Petroleur Co. v, Shutis, 472715, 797, 812 (1955) (“Minimal precedurat due
process protection™ requires adequate notice {0 absent class members). Absent class members
“muist receive notice plus an opportunity to be heard and participate in the litigation, whether in
person ar through counsel. The notice must e the best practicable, raagemahly calculated, under
all the circumstances, to apprise nfcrestod partics of the pendency of the action and afford them
an opportunity to present their objections ™ Jd. As this Court has made clear, ‘‘where the ideatity

end address of each ciesa member is readily scceasible by use of defendant’s files, individual
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notice {3 reauired to insure that each ¢lags member's right to pursue his alaim is protected.™
Miner v, Gillefre Co,, 87 0L 24 7, 14 {1981); see alxe Eizsen v. Carlisle & Jacguelin, 417 U5,
156, 175 (1974) (publication notice is & “poor substitute™ for individual notice); Fox v. Mordnwes:
Ins. Brokers, fnc., 113 L. App. 3d 255, 258 (1st Dist. 1985) (sarme}. Proper notice protects a
defandant’s interest in finality and the aveidance of multiple suite, while protecting absent class
members' intereets in not being bound by an setion to which they did not consent, See, £.4.,
Twige v. Sears, Roebtiok & Co., 153 F.3d 1222, 1226-27 (1 1th Cir, [9938); In re Viatran
Comprier Sys. Corp, Litig, 614 F.2d 11, 14 (1st Cir, 1980}, The need for individual netice was
particularly important here, given that plaintiffs have split the claims of class members with
personal injuries, see supra at 1B, jeopardizing their ability to assert future personal injury
cleims in separate procesdings. See, e.g., Frank v, Teachers Ins. & Anmuity Assoc. of gm., 71 ILL
2d %83, 396 {197%) findividual notice important where there are “differing interssts among class
membersT).

Plaintiffs could have provided individusl notice to a substantial pertion of the ¢lags. FM
1/SA maintains a databasc that contains the names and addeesres of lwndreds of thousands of
adult Lights emolcers [iving in Olinois who have consented (o receive prorootional reme and
somnrranications. See C. 4398944001 ; C. AR195-200; see afva B 805; C. 26616, Plaintiffs,
however, refused touse this database to provide ety individual notics. See, e.g, B 1223, Inan
extraonlivary staternent, plaintiffs opposed individual notice because it would inform class
mermbers of their dus process right 10 apt ouf!

I baliewe that the reagon they want to serid out 200,000 notices when we've got

probably 2 couple million smokers involved is in order fo zet 3 group of people

thiat will opt cat. They cen have then contact with thess opt out people under the

mle. Bince they're no longer a part of a class if they opt out, they can then

contact these people to do what this Court has already said they shouldn't do in
the sbaent member class, have this additlonal widespread dlacovery golng on,
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X4 Plaintif®s" gteted rationale for opposing individual notiee confliets with the very reascn that
the best practicable notice is required: to inform cless members of their right fo opt out??

Furthermore, the publication notice was & far ory from the best practicable because it
reached only a minuscule fraction of the class. The court required only a single notice in 1%
regional newspapers and two nofices m the Chicago Tribune and the St Lowis Post-Dispatoh,

See C. 12963-73, C. 14152; R. 838-40; C, 17742-45, The anly other provisions for notics were a
gingle publication in L84 Today, a posting on an Internef website; and a press rglease to PR
Newswine's International Mewslines servics - a gervics that makes pogtings available {o
journalists but provides oo asmmance thet anything will be published anywhers, See C. 17742-44;
C. 43257-50. This limited publication natice was unsupported by any expert and grosely
Inadsquate, Arearding to PM USA'e expart Kent Lancaster, only 0.6% of U8, adults would ses
the netice and only .2% would actually read it. C. 13256-57. Even within Dlinois, only 11% of
class memmbers would see the notice and only 4% would read it. C. 13255.%

Finally, the court erred in providing absolutely no notice to absent class members befors
tzking $1.78 billion from them and giving if to plaintif%® counsel in the form of an aftorneys' fee
award. The court, af the very least, should bave provided absent clazs members with an
cpporiunity (o object to this mamoroth and unemecionable sward. See oz, Chestt Follow-Lip

Co. v Fines, 105 T, App. Ad 8519, 62527 (15t Dist. 1282), In re Fine Paper Antltrust Livg,, 751

* Plainuiffs alee Hled a two pege "report” concerning the database, asserting thet some of the
addresszes in the database were invalid end that the datzbase induded Marlbero Lighis smokers who
were not class mombers (i.2., had never purchased cigarettes in [ilinois). C. E5702-03. The cireuit
conrt, however, did not state that it wap beaing it refisal 1o onder individus] notios on plaing i’
challenge t the accuracy of PM USA s database. Tn fact, the court indicated that if “wasn’t quite az
impregsed with™ plaintiffs” report and believed it to be "very brief and “akstehy.” R.1113-14.

2 This argument refers to the notice given to the ultimats class - all purchasers who bought sven a

single pack of Lighte in [llinois. Before the clase was expanded (o be worldwide in scope, plaintiff
published a simnilzr notice in orly a few “Tlinods eegione] newspapers™ O 2775,
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F.2d 552, 534 (34 Cir. 1984}, fnre U.S. Bancorp Livig., 291 ¥.3d 1035, 1038 (8th Cir. 2002); of.
Fad. B. Civ. P. 23010 (requiting notice be given to the class of counsal's fees).

‘The judgment should be set aside for the falurs to give adequate notice.
IL. TRHE CIRCUIT COURT ERRONEQUSLY REJECTED

PM USA'S DEFENSES ARISING OUT OF THE
FEDERAL ECHEME GOVERNING LABELING,

ADVERTISING, AND TAR AND NICOTINE DISCTOS URES
The circuit court elao committed legal smar i rejecting PM USA's defenses arislng out

of the decades-long comprehensive federal scheme governing clgarette labeling, edvertising, and
tar and micatine disclosures. As demonstrated below, the federal government’s fegulatary scheme
grives tize to fowr defennes that bar plamtiffs" clairms s 4 matter of law: (1) §§ 2 end 10b of the
CFA, (2) express federal precmopiion, (3) implied conflict preemption, and (4) the First
Amendment. This Clourt reviews the questions of law raised by these defenses de novn,  See,

e o Woodsv Cole, 181 T 2d 512, 516 (1998),

A fLi Clgarehes

As a threshofd matter, we surmmarize the historical and regulatory context in which
Lights were developed and marketed, which fortns the basie of PM USA's regulatory defenses.

The FTC’s Tar Anud Nicotine Program, Almost 50 yeara ago, in Septernber 1955, the
FIC isaued its Cigarefie Adventining Guides, which sef forth the FTC's policies on the disclosure
of tar and nicoting yields in sigarettes. See Group 5{2). The 1955 Guides permitted vigurelta
manufachirara to makes claime ragarding tar and nicotine yields — but only if they could
gubstantiate their claims “by competent scientific proof” fd.,

In the late 19508, scentists abserved a dose-response relationship between exposurs to
cigarette tar and tumors in laboratory animals, R, 7969.71 (PM USA's expert English); K. 31131-
32 {plaintiffs’ expert Benowitz). Meny cigaretoe manufaciurers responded by testing the amaunt
of tar prodused by their clpareties and adverilslug the resulte, See R. 6670 (PM UT3A s export

Peterman). Different manufacturers, however, used different test methods, making it difficult to
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compare yields, In 1950, the FTC concluded that the use of different test methods caused
oonsurner cunfusion, See, 2.g., R. 6381 (Peterman); Group 5(7); Group §(7) at 29, The FTC
therefore declared that it would comstrue all such disclosures as per 32 unsubstantiated health
claitrs and per se deceptive — and would file enforcemnent aclions against such disclosures, See,
e.g., Oroup 5(7)% R, 6381-82 (Peterman), The FT'C’s declaration cffectively banned all tar and
nicotine disclosmres, See, e, R. 6383 (Peterman); Group 22{12) at 1-2; Group 6(12).

By 1966, however, a selentific consensus began to emerge that reducing tar and nicotine
vields might reduce the risks of smoking. See, £.g, B. 7370-73, 7976-78 (English); R, 3132
(Benowitz), Group 8(4). The FTC respondad by reversing its position and adapting two policy
goale: (1) to “sugment information availabls to the public on the tar and nicobne content of
cigarettes,” and (2} to “prompt cigaretie manufacturers to develop less hazardous cigareftes.”
Group 2(4) at 17 (1968 FTC Report); ree aise Group 8(4), R. 6385-83 (Peterman). To implement
these goals, the ETC took a series of actions.

First, the FTC sclocied a single, uniform method for testing tor and nicofine yislds. See
R. 6387 (Peterman). From the beginning, PM USA (and others) cautioned the FTC that any
eingle, uniform testing method “cannot measure the] many variations in haroan stnoking hebits,™
Group E{(19) at 3; see aiso Group B{17} &t 4, Group %(18} at 38. The FTC understood that no
utifoem teat could accurately measure how rmich ter and nicotine any ndividual emoker would
receive from any particular cigarsfte. Group B{18) at 38, 40; Group B(22); R. 6342 {Peteriman]),
Likewice, the FT undersiood that any ynifprm test would not account for sampensation by
individual smokers, Group 8(22) Group 8(18) at 38, 40; Group 8(19) at 2-3. The FTC
coneluded, however, that these limitations were outweighed by the need for & uniform test {0
previde a basis for cormarison. See B 6344-48, 638791 [{Paterman); Group 8022 at 1.

In 1967, the FTC adopted the “Cambridge Method” (elso, known g3 the “FIC Method™}

as the 3olc official test for messuring lar and nicotine yields., Group 5{2). The FTC deterrmnined

45



that this test provided & “teasonable standardized method™ that was “cepeble of being presenisd 1o
the public in a manner that is readily understandable.” Group 3022y et 1. The FTC declared that,
if menufactarers® tar and nieotine disclosuras wers based on FTC Method results, they would be
desmed mubstantiated and would not result in any regulatory acticn. B 6340-42, 644041
(Peterman), Group B(4).

Serond, the FTC sought 4o informn consurmets abous tar and nicetine yielde by giving FTC
Method results the “widest possible cirerlation.” Group 2{3) at 1. The FTC published its results
in the Fedaral Register, see R. 6439 (Peterman), and in ennual reperis to Congress. See, e.z.,
Group 22(12) at 2; Group B(A) 2f 1727172, Other goverrumental agencics also protmated lower
yield cigaretics. See, ep, DX 3849 gt 3; Group 37(3); DX 4746, The FTC alsa autherized
manufasturers to include in thelr advertiging a “factual statement of the tar and nicotine content
{expressed in milligramns)™ as measured by the FTC Methad, Group Bid), see also Group 8022} at
1-2, In 1970, the FTC went aven funther, proposing e trade regulation rule requfring
mermfacturers to inchule PTC Method resvits in all cigarette advertising, Ske Group %9). The
rule, however, proved unnecessary after the FTC obtained a voluntary agreement from the
tndustry accomplishing the same objective. Group 19(6) et 13; Group $(10); Group $(11}; Group
9{16); B. 6id42-43 (Peterman). Since then, PM USA% advertisements heve included a legend
informing consumera of the ter and nicotine yiclds ea reporied in the annual FTC Report oras
measured “by FTC method." See, eg., Group 9(15Y; Group 23(3) at 48158, DX 3250,

Third, to provide addifional information to eonsumers, the FTC allowed o garetta
marufacturers to vae descriptors such as “low tar” In 1968, the FTC itself began using the term
“lowy tar,” which it Jater “officielly dafiped” ey 15 milligrums ol w@ar or less secording w the FTC
Method. Group 2(4) af 18-12; Group 13(4) at 11, In 1959, the FTT brought an enforcement
artion against American Brands for stating that eertain brande weere “lowes™ i tar whan the slaim

wag nof mubstantiated by FTC Method resuits. Group 1d4(2), In a 1971 consent decrea resolving



the case, the FTC publicly declared that it would permit the usg of terms auch as “low,” “lower,”
“reduced,” or “like qualifying terms,” provided that their vsc was sbstantiated by FTC Mcthod
resultes, See Group 14(%) st 2-3; B 6467-68 (Petexman). Hy entering info this consent decree, the
PTC intended 10 informn other mannfacturers that such descriptors were permissible so long as
they referred to cigarsties that vieldsd 15 milligrams of tar or loss under the FTC Methed,
B 8458-52 (Pateaman); Group (133} af [9; Group 13(4) at 11. The FTC deemed descriptive
staternents baged on FTC Method results to be par se substantlated, Ses Croup 14(3) at 2-3;
B. 6342 (Petcrman). The FTC cxprossly considered its actions in this respect to ba “regulatory
aclivity.” See, eg., Group 19063 at 13: Group 19{4) et 17-1%; Group (97 et 11-13,

Congress’s Reguiletory Role, Tn 1965, Congress enacted the Labeling Act, mandating

that a specific warning leba] appeer on gll cigaretio packs, Sec Pub, L. 80-82, 79 Star, 283 (1965),
Congress hae twice changed the mandatory waming — in 1969 and 1984, Group 4(1) at 2; Group
4(8} at 3. Befors the 1984 revision, both the FI'C and the Surgeon General recomunended to
Congrese that any new warnings address the possibility of compeneation. See DX TOTE af wii;
DX 7076 at xiv; Group 5(12) at 1-56-1-57; R. 646(-63, 6500 (Peterman}. Congress declined o

inelude any such waming. See, e.g, Group 411(1) at 475, 480-81; R. §50¢ (Peterman).

ad. Inthe 19708, 1980s,
and 1990s, the FTC periodically re-evaluated its method, particalarly in light of concemns that its
amoking machine did not measore semal tar and nicotine deliveries — the aux of plaintiffs’
allegations here. See, e.g., R. 6304-96 (Peterman).” After extensively studying compensation

and consulting with seientisty — including plaintiffs' expert Dr. Benowitz — the FTC ah sach

#  For exawple, in 1877-78, the FTC considered whether to change the FT'C Method in light of the
clear understanding by the public health commueity and the FTC that some smolers coversd
veniilation holes when amoking — and that doing so nereased tar and nicotine deliveries. Group
100160); see afyo DX TOT8 ar 48-32. The FTC decided to retaln the FTC Mathod without aty chemges,
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oceaslon aleeted to retain the FTC Method, relving on the epidemiclogical findings of reduced
risk. See Group 22(12} at 7; R. 6420-23 (Peterman); Group 1(2) at 18-26,

Purthermore, the FTC continued to authorize cigarette marfacturers 1o include FTC
Method nesults — but only FTC Method tesults — in advertising. In 1978, for example, the FTC
izsued an advisory opinion™ reaffirming that, 1o avoid “eomaumer confusion,” “tar values which
are set forth in cigarstte advertissmenis st be consistent wilh the lateat applicable FTC tar
number.” (froup [5(5); ez afso B. (447-48 (Peterrnan), The FTC sxplained that any tar and
nicotine elaims not based on the FTIC Method would be deemed unsubsiantiated and
impermisgible. Group 15(5). The FTC rejected the advertising of any other test method results,
even If those results were higher than FTIC Method results. fd.

The FTC also continued to authotize the vee of descriptive termes such as “Tow tar” fo
refer to FTC Method reults. Between 1975 and 1981, the FTC staff conducted a broad-renging
inveatigation of cigerene adventising, including “lights” advextising, See Group 5(12); Group
30(1)-(13); R. 6460-64, 6495.506 (Peferman). In 1988, the FTC informed Congress that it should
1ot amend the Labeling Act to permit states to impeoas additional or different duties with respect
o lights and low tar advertising, argoing that this would create “Irreconcilable confliet[s]™ with
the FTC™s tar and nicotine program, Group 3(8) at 8. The FTC Jannehed another investipation in
1992, this tirne fogused on whether the terms “lights" and “low tar™ were deceptive and therefore
should be banmed. Graup 21{1)-(12); R. 6500-21, 6700-02 (Fetcrman). [n cach instance, the FTC
reaffirmed that terms such os “low ter” end *‘lights,” if substentigied by FT'C bethod results, were
not false, unfair, or deceptive nnder the FTC Act. See R. 6744 (Peterman). Indeed, ina 19594
congent deeree with Americen Tobacoo, the FT'C reaffirrmed ita suthorization of “express or

implied reprezentation[s] . . . thaet [a] brand is 'low,’ ‘lower,” o ‘loweat’ in far and/or nicotine™ if

L

The FIC is bound by its advisory opinions. See 16 C.F.R, §§ 1.1, 1.3; Trans Union Corp. v,
FTC, 245 F.3d 809, £18 (D.C. Cir, 2001).
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substantieted by the FI'C Method, See Group 16(5) at 4, see also Group [3(9); K. 6472277
{Peterman); see genarnlily PX 14,
pgrepes, [n 1997, the FTC sought public

comument as fo whether it should change its policies regarding its festing methad and the use of
deseriptors. Group 22{5). At the FTC s requeat, the Nationeal Cancer nstitute studisd the issues
and in Novernber 2001 - after the end of the ¢lase period here — published Monograph 13. Seze,
e.g, Group 2202) B. 3050 (PM TT8A™s expett Enplish), fee sapme ot p.13 (describing
Monegraph’s comelugions}, The FTC ie now evaluating whether to chenge its policies in light of
the Montograph's conclusions. See R. 6343, 6434-36 (Petermean)”

B. : : inbiffy’ o laione

In snacting the CFA, the (eoeral Assembly intended to create a echeme that would be
complernentary to and entirely consistent with federal law. Thus, § 2 provides {bat, in construing
what constitutes an “unfalr or deceptive" act or practice under the CFA, “consideration shall be
givet to the interpretations of the Pederal Trade Conunission and the federal courts relating to
Bection 5(g) of the Federal Trade Caommirsion Act, 15 U.8.C. § 45.” 815 ILCS 505/2.

In addition, § 10b of the CTA exernpts from liakility any corduct that is “apecifically
authorized” by fedeal laws, rules, or regulations;

Mothing in thie Act ehall apply 1o any of the following: (I} Actmmm or

transactions apecifically authorized by laws admintstered by any regulatory body

ot officer acting woder statulory authority of this state or the United States,
B15 ILCS 305/10b; poe advo 815 ILCE 51044 (pimilar provision for UDTPA). Both ssetions apply

here to bar plajmiffs’ claims,

¥ om Beptember 2002, PM UBA filed 2 pefition with the FTC seeking formal rudamaking to address
bow PM USA should proceed with respect to FIIT Method testing and descriptors. R. $928-32 (PM
USA™s wiinwss Lund); DX 7543 (patition). FM USAs patition is pending, R, 5931-32 (Lund}.
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1. Under § 1 PM USA’H Use Of Descriptors YWas Not
ol iy e FT'C Method Subsiantisted The Descriptors

The circuit court concluded that PM USA could not defend its use of the terms “lights™
and “lowered tar and nicotine™ by relying on the fact that these terms wers substantiated by FTC
Method resuits. C. 43414, In reaching that conelusion, the court failed to follow the dictates of §
2 of the CFA, which required the court to take ascount of the FTC's interpretations of the FTC
Act in deciding whether a practice s “deceptive” or “unfair” within the meaning of the CFA. ifa
tabel ia not deemed “deceptive” for purposes of the FTC Act, it should not be considered
“dpceptive™ under the CFA. In Rebinsor v. Toyvota Motor Credit Corp., 201 1. 24 403 {2002],
this Ciourt cited with approval the factors that the FTC considers in measuring unfaimeass and
applied those same factors in evabunting conduet under the CFA. Id, at 417,

Following Rebinson, the cirenit court shonld have used the same teqt that the FTC nses in
deciding whether far and nicotine clairms are deceptive — Le., whether those claims are
‘yubstantiated™ by FTC Method remults, See, eg, FIC v Panfrend Corp., 33 F.3d 1088, 10%6
{Gth Cir. 1994) {substantiated claims are not deceptive wnder FTC: Act);, Thampson Med Co. v,
FTC, 791 F.24 139, 193 (D.C. Cir. 1988) {seme). As discussed above, the FTC has for decades
taken the position that “low tar™ elaime rmnds by sigarette manufacturers will be deemed
“substantiated” and therefore not deceptive if they are supparted by FTC Method results.
Eurthermore, 1t s undisputed that P USA s use of descriptore with respect to Lights has always
accurataly raflseted FTC Mathod resnlte. Given the extansive faderal involvement in these issues
angd the sfotory policy to interpret the CEA consistently with federal Law, this Cout should find
that substantiation pursuant to the FTC Method also satisfiza the requirements of the CFA.

2. CFA § 10b Bary Plaintiffs” Clalms

Section 10b also bars Liability here as a result of 1) the FTC's regulatory scheme

governing tar and nicotineg disclosures, and {2) Congress' rogulaiion of clparstte advertising and

labaling through the Labeling Act.
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H. The FTC*s Regulptory Scheme Demonsirates
Thet PM USA'a Use Of Descripiors

Was “Soecifically Authorized” By Federal Law

This Court hes repeatedly held that § 10b should be construed consistent with the “policy
throuphout Nlinois law apainet extending disclosure requirements beyond whet s mandated by
federal law ™ Jaokeon v, 8, Hollard Dodge, Ine |, 1597 TL 2d 3%, 49 (2001); pee alse Jarvis v 8.
Qaic Dodge Ine., 201 11, 2d 81, 88 (2002); Lamior v. Assoc. Fin, fac,, 114 T11. 2d 1, 17 (1986);
FIH v, 8t Poul Fed. Boak for Sav., 329 111 App. 3d 7035, 713 {1t Diat, 2002),

In Lanier, a borrowsr brought a CFA clalm alleging that her lender had deceptively failed
te disclose that her interest rafe would vary depending upon when she paid off her loan.
Although the lender had disclorad that intereat would be computed aecording to the “Rule of
Th's Y the lender had failed to explain honw the Bule worked. 114 01 2d st 8-11. This Court held
thet § 10b epplied to bar the claim. The Court began its analysig by recognizing that Congress
enacted the Truth in Lending Act (“TILA") to “assure meaningful disclosure of credit terms" and
pave the Faderal Reserve Board authority to administer TILA. K. af 11, Although neither TILA
nor the Boerd hed directly addressed the issue, the Board®s staff had interprated TILA s
disclosurs requirements g5 requiring ondy a statement that the “Rule of 78°s™ would apply - na
further explanation wae required. ff af 12-13. Based on this interpretetion of the statute and
repulation, the Court soncluded 2e a matter of law that the leader's failure to explain the Rule was
“specifically autharized™ by federsl law and therefore exanpt from OFA Liability, I at 17-18.

This Court in Jaskeon made even clearer that § 10b rmust be given a broad consiruction to
affacmate the policy of ot impoenpg requiremante bevond what iz mandated by faderal law, In
Jackson, & uscd car purchaser brought a OFA claim alleping that Chrysler — ax assignes of
plaintiff*s extended warranty eontract — should be held Liable for the deslership's alleged
misrepredantations regarding the pace for the contrect, 197 L, 2d af 40-43, Chrysler asserted 5

§ 10b defense, claiming that, because it had not violated TILA, ite actions ware “epecifically
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gathorized” by fedecal Jlaw, & at 43, This Court agreed that Chryeler “complied with the
disclosure requirsments of TILA by ant vielating its abligations onder the st ™ I st 47, The
Court expressed concern that, “[i]f an assignee were ligble under the Conmmer Fraud Act, though
exempt from hability under TILA, it would impose dis¢losure requirmanents oo assigooes boyond
those mandated by faderal law.” 24 ot 49-50. Based o this coticatn, the Court hald thet Chrysler
bad 2 completa dafense under § 10b, ruling that, a6 long as g creditor “complied with i
obligations under TILA,™ the creditor’s conduct safiafied the requiremnents of § 10b, 197 111 2d at
A7 {emphasis added); see alse Jarvis, 201 11, 2d at 89-H) (seme); Wemtharman v. Gary-Whenion
Bank of Fox Faliey, 186 111, 2d 472, 488 (1%99) (same).

Theae holdings apply hers. Conprass enacted bwo lawe — the FTC Act and the Labeling
Act — that povem cigareite labeling and advertising. By the FTC Act, Congress provided the FTC
with the power 1o regulale advertising generallv. 15 US.C B 41 et 527, By the Labeling Act,
Congress mandated the precise healih warnings that must appear oo all cigaretts packages and
advertising, and “vestad | . . authority inthe FTO to enact “additional targeted repulations of
cigarette advertising” beyond those wamings, Lorillard Tobacco Co. v, Reifly, 531118, 525, 548
(2001). Pursuart to that euthority, the FTC has addreased precisely how cigarefte manufacturers
may cormmanicate with consurners sbowt ter and nicotine levels and heg specifically congidered
and allowed fli= nse of the descripiors at issoe heore, See suprg ai WA, In view of FM USAs
undisputed compliance with federal law, § 10b"s ltability exemption spplies.

The circuit conrt rejected M UBA™s § 10h defense on the ground that "{n]o regulatory
body has sver reguired (or even apecifically approved) the use of these termg by Philip Morris.™
C. 43414 (cmphasis sdded), But that s the wrong legal siandard. This Court has never 1imited
§ 10b to sifuations wheare the conduct in question was reguired hy federal law., Nor does § 10b
require proaf that a federal agency “specifically approved” the defendant's conduet, Rathet, as

thie Court has repeatadly held, it i3 enough thei the defendant san show that it complied with
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federal law. See, e.g., Jackson, 197 I, 2d at 48-50; Jands, 201 11, 2d a1 §9-50; Weadkerman, 186
0l. 2d af 43E.

In any avent, even if § 10b required proof that the FTC “specifically approved™ PM
[J84% conduct, that test would be met here. Indesd, the facts ave sufficient to satisfy the standard
suggested by the concurring opinion in Jackser, See 197 I11. 24 at 58-60 (Kilbride, 1.,
concutring) (rejecting majority view that mere “eompliance” with regulatory scheme, by itself, is
sufficient). As this Court is well aware, regnlatory apencies use a wide array of tools other than
formal regulations te vontrol industey conduet. See Lander, 114 1L 2d at 12-14 (agency staff
interpretation sufficient), see also E.C. Davis, Administrative Law & Govermmment at 283 (2d ed,
1575). Orverthe years, the FT'C has used consemt orders, advisary opinions, threatened
regulation, reporte to Congrees, and mvesfigarions to repulate what cigarette manufacirers
should diselose about tar and nicotine. See suprz at I A. The FTC has found that one especially
effective method of regulation 1s to bring an enforcement ection against one commpany to
annoures ta an entirs industry what behavior is and is not authorized - as the FTC did in its 1871
and 1994 consent decrecs when it explained the sireumatanees undear which cigereite
rmanufrcmrers could use “low tar™ descriplors. See, e g, Ao Aman S8 W, Mayion, Aédmininrerive
Law § 9.4.5. (Weat 1993); 5. Kanwit, Federaf Trade Commission § 25.01 {1935); C. Koch,
Administrative Law & Practice § 543 (1997); see also R, 6332-35 (Peterrnan); Nut'T Labor
Relaiions Bd. v. Bell Aerospace Co., 416 U8, 267, 284 (1974) (“[AldJudicated cases may and do
.. . strve as vehicles for the formation of agency policies, which are applied and announced
therein.]. The FTC itaelf considers such conduoct to be “regulatory activity.” See, ag., Group
12{6) at 13; Group 1H4) at 17-19; Group 12(Tpat I,

Here, the FTC itself created the test by which FM USA was to measurs tar and nicotine
vields, mandated that the FTC Method be the axelusive basis for far and nieotine diselasures, and

entered into coneent decrees that ¢learly explained the circumetonces under which “low tar'
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descrptars would be corsidered substantiated and therefors not deceptive. See supra et ILA.
Undear the FTC"s ¢learly aticulatad pelicy and within the meaning of §10b, PM USA was
“specifically authorized™ to use thoas terms, without fizar of the FIC deeming thern “deceptive”
ot “unfair” Thus, regardless of the standard applied, PM USA"s use of the descriptors satisfied
the requirernents of § 0%, and plaintiffs’ CFA claims were therefore barred as a makter of law,

b. Federal Law “Specifically Authorized™
FM USA Not To Make Additioga)l Ditelalmers

CFA § 10b applies here for another reason 2 weil. The eircuit court based its judpment
in part on the conelusion that PM LISA deceptively foifed fo disciose the health risks of sroking
Lights. See C. 43384, Butin the Labeling Act, Congress explicitly excused PM USA from
providing the kind of health and safety disclosures contemplated by the circoit court.

The Labeling Act requires cigarefte manufacturers io include a specified health warning
on every pack of cigarsttes soid in the United States. 15 U8 § 1333, Congress deenied this
warning to be “sufficient,” Medtronic, Inc. v. Lokr, 518 LS. 470, 489 0.9 (1996), and cxpressly
exernpted cigaretta manufacturers from any state-law duties to make additional disclosures. See
15 1L8.C. § 1334(b); Cipeollone v, Liggett Group, Jne., 505 118, 504, 521 (1992); ree supra at
pA7 (Congress’ rejection of compensation watrtiing).

Given the Labeling Act, M USA cannot be held liable under the CFA for failing to
provide additional disclosures with respect to health and safety issues relating to Lights. Onee
egein, Lamier and Jackson are dispositive. In Lander, the Pederal Reserve Board advised lenders
that they were not required to disclese nfermation beyvond the mere fact that they wers using the
Rule of 7875, 114 111 2d at 12-13. Thia Cenmt held that the CFA could nat be nsed to impase
dizelosure requirements that the federal government had declined to impose. 54, at 18.
Similarly, in fockson, the oaurt held that plaintiffs’ claims were barred because they were an
impermissible attemmpt to “gxterdl] disclosure requiremnenits beyond what is mandated by federal
law.” 197 11L. 2d at 4%; sez also Hifl, 129 Tl App, 3d at 712, Ths same analysis applies here,
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Congress ralieved PM USA of any ohligation to disclose information beyond the wamings
specified by Congress. Under this Court's decisions in Larier and Jackzen, the CEA cannat be
used to impose disclosure requirements that Congresa refused to enact,

[ The Clrenlt Court’s Relinnce On
The URTEA 15 Similarly Barred

The cireuit court alss altarnatively — and surnmarily — justified its award of billions in
darages on the ground that PM USA’s conduct had been “unfair” in viclation of the UDTPA. C.
43384, 43406-07, 43418-19. Like § 10b, the UDTPA does ot apply to any conduct that is in
“compliance with the orders or rules of or a statute administered by a Federal, state or local
governmental agency.” 815 [LCS S10/4. Like § 10b, thia provision bars [iability here.

It any event, the circuit court failed 1o provide any basie for ite conclusicn that PM
USA’s conduct was “unfair” under the UDTPA. See C. 43406-07. Under Hlineis law, such &
“hore assertion of unfairness without describing in what menner the lack of disclosures either
vialate public policy o ars oppressive (s insufficient™ to state o claim. Rodimsen, 201 I1. 24 at
421, Such a sanclusory finding of “unfairness” i also unconstitutionally vague and vialates dus
process. See, e.g., Grayned v. City of Rockford, 408 11.8. 104, 108 (1972). Furtheemore, 8
violation of the UDTEA can serve us o bagis for dameages only if o plaimtifT alao satifiee the
causation and imjury requirernents of the CF.A — requirements that plaintiffs failed to meet. See
815 TLCS 51043,

* " "

Finaily, eny contrary congtruction of CFA §10b or 815 ILCS 51044 that would render
thess provisions vnavailable here, despite their clarity, not enly wauld constinne iegal erTer, but
wonld violate PM USA’s dus process right to notice of what IHnolz law permits and prohibits.
See Bovie v. City of Coltimbia, 3718 U.S, 347 (1964) (spplication of new construction of state

statute violated due process).
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C. Expreess Preemption B iffs"

Pederal law also cxprossly precmopts plaintiffs” elaimis, In the Labeling Act, Congress
included an expresa preemplion proviston to prevent “the checs created by & multiplicity of
conflicting [cigarette advertising] regulations,” Reifly, 533 LLS, at 5546:

No requircment or prohibition based on amoking and health shall be inpossd

under State law with Tespect 40 advartising or promotion of any cigareites the

packages of which are labeled in conforrmity with the provisiens of this chepter,

15 U.8.C. § 1334(h). The U.S. Supreme Court hag held that the Labeling Act’s preermption
provisicn bars statc-law darmages actions alleging thet a defendant “should heve provided
additional, or more clearly stated wamings* ebout smoking and health issues. Cipolone, 303
.S, at 524 see afso Busch v Graphic Caler Corp., 169 1L 24 325, 337-40 (1795) (discussing
Cipallone), The Labeling Act siac preemps deception claims that FM USA's adveniving
somehow “neutralizsd” or undermined e federally mandated warning label. Cipaflons, 505
U.S. at 527-28,* In other words, ciaims that P USA's advertising or promotion “tend[ed] to
minimize the health hazards sesociated with smoking," “downplay the dengers of emoking,” or
“negate or diselaim™ the mandated warning labels also are expresaly presmpted. /4. ab 527,

Both beses for preemption apply here, Firsr, plaintiffs’ allegations chat PM USA failed to
warn or concenled infornation are presmpred becaues they amount to claims that PM TTSA
should bave supplicd difforent warnings from those specified by Congrass. Indeed, plaintiffs
themaclves implicitly oconceded that such allegations were preempted when they purponied to
drop thern In responss to PM USA'e summary judgment motion. Jee C. 17123-255; C. 17942-

43, 17951-57; C. 20753, Yet, at trial, plaimtiffs reasserted and relied on those allegations, and the

¥ Sesulee FRNlv RJ Reynolds Tobaeen Co., 44 F, Supp. 24 837, %40 (W.I, Ky, 1999)
{"neutratization” claims proempted); Appavos v. Philfs Morris Inc., 1998 WL 440036, at *3 (N.Y.
Sop. Ct. July 24, 1998) (laivos “that defendants used adverfizing to neufralize: the effiect of waming
Iabale"™ gre precmpied); Galpar v, Apt. Tobgeoo Co,, B74 NY.8.2d 773, 7768 (N.Y. Sup. Cr. 1998)
(claime based on "noutralization through nﬂ\'ﬂ'ﬁmng of Federally-mandated warnitgs™ are
preemnpted); dm. Tobaceo Co. v. Grinnell, 951 B.W.2d 420, 440 (Tax, 1997} (consumer frand act
cleimns that statements in rdvertsing “diminish[] the impact of the federal warnings" are preemptad).
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circuit court impermiszibly awardsd damapes based on them.  For example, over PM USA'g
objection, the court admitted testimony 1that before 2002, PM USA had not disclosed information
ahout compensation and actial tar and nicotine vields., S=e K. 2385-88 (Farmone); R. 4144-45
(Reynolds); R. 3378-83 (Pruth). The Count based ite judpment on this failure to disclose, siating
that “i was not wuntil the fall of 2002 that {PM USA] disseminated this knovwledge™ C. 43401
(smnphasis added); see alse ©, 43393, 43403, Furthermore, the court imposed ligbility in part
because PM USA did “not state™ to consumers that the tar of Liphte on a per milligram basis was
higher in certain cansinogens and more mulagenic than the tar of full flavor cigareties, See

C. 43383-34, Finally, the court hased its damages sraessment on & caleulation by plaintiffs’
expert, Dr. Harris, thet assumed that PM USA had a duty to wam consumers about routagenicity
and carcinogen levels, See B 6049-50,

Faderal courts nationwids have rejected similar failure to disclose® and fraudulent
concealment™ allegations as preempted by the Labeling Act. Indeed, precmption appliss even
where a plaintiff alleges thet a toboasee company concealed information specific to particular
kinds of cigarettes, such as Lights. See, a.g., Brown v. Philip Morvis fne., 2580 F.3d 739, 794, Tu%
(3d Cir. 200 1) (menthe] cigarettas), On its facs, the judpment here predicated liahility directly on

PM USA’s alieged failure to disclose — ligbility barred by the Labeling Act and preemption.

¥ See, s.g, Boerner v. Brown & Williamson Tobacce Corp., 260 F.3d 837, 842 (8th Cir. 2001);

lasgnervy, R Reynolds Tohacen Co., 223 F.3d 343, 348 (dth Cir. 20000, Penninglon v. Vistron
Corp., ¥76 F.2d 414, 421 (5l Cir., 1986),

¥ See eg., Glassner, 223 P.3d at 348 (“claims of fraud based on fraudulent mirrepresentation and
conceaimemt are preempred 12 the extent that they are predicated en 4 duty to {ssue addidonal or more
cleatly stated wamings through advertising and promotion™); ses alio Alignad v. B.J Baymalds
Tobaeos Co., 80 F. 34 168, 171 (3th Cir, 1008); Grimnedl, 951 5.0 .24 ot 440; Contlay v. Lariilard
Fofacoe O, 631 So. 28 1057, 1061 (Ala. 1998}, Sur see Burion v RS Reyroldy Tobones Co., 834 F.
Supp. 24 1518 (D, Kan. 1995), on appeai, No, §2-3201 (10ch Cir.].
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Second, plalntiffs’ deception claims basad on PM USA's use of the desctiptors “Hght"
and “lovarcred ter and nicotins™ also were expresaly preempied becauss they were easentially
ciaitns that the descriptors “nentralized” the mandated warnings. Plaintiffs’ expetts teatified that
the terms “lighfs™ and “lowered tar and nicotine™ caused smokere 1o minimize the risks of
stmoking® In ity judgment, the eourt concluded, without any analysis, that such a claim was not a
"nentralization™ alaim. C. 43410, But that was improperly elavating fatin ever substanes,
Regardlass of how it chose in characterize plaintifTs’ claims, the ¢ourt irmposed massive Habllity
bazed on ity finding that PM USA s use of deseriptors tinimized the dangers of smoking Lights.
C. 43387-88, 43301,

Int ke Tobocres Cases I, W2 WL 31628641 (Cal. Supar, Ct. Mo, 22, 20027, s appsef,
D-043025 (Cal. App. Ct.), supports the application of preemption here, There, as here, the
plainiifiz* allepations boiled down to a claim that a cigarette manufachurer had deceptively
merketed light cigarettes by failing 0 wam about “compensation™ and that desenptors such as
“lights" effectively "neuatralizec" the federally mandated warnings. Because the plaintiffs’ claims
were simply an atnalgam of failure to wam and “neuimalization” claims, the court beld that {hey
were preenipted. J4 at 14, Besed on the seme reasoning, 8 federal eourt 8lao recently held that
the Labaling Act preempts claims based on “light™ and “low tar* deseriptora. Newton v, R.JF,
FReynoldy Tebacce Co,, No, C02-3415, slip op. at §12-13 (NI, Cal. 2003) (A, 453).

1 8 i Bars Flaintiffa® Claims

Flaintiffs* claims also are barred by the doctrine of conflict presmption. Conflice

preamption bars any stete-law cleim that “siands as en obetacle ta the aceoraplishment and

¥ SeeR. 2396-97 (Farone) (teema “lights” and "lowered tar atd nicotine” were intended to
communicate reduced risk and safer cigarettes); K. 4666-67 (Cohan} (“even thaugh that warning
appsara . ., lowered tar and light on a cigarette packape . . . would lead tor the same, virtually
inescapable concluslon that a elgarette i subetantially safer™},
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execution of the fuil purposes and abjectives of Congrees or [a] foderal apency.” Generql Motors
Corp. v. Abrans, 897 F.2d 34, 40 (2d Cir. 1990).

In Gefer v, Am. Honda Motor Co., 529 ULE, 861 {2000}, the U.8. Bupreme Court held
that conflict preemption precluded a stale-law design-defect suit against 8 car manufacturer for
failing to install airbags. X4 at 874-85. The Department of Tratepottation {"THT™) had
considered and rejected g regulation that would have required airbage in all cars. The Court
concluded that the lawsuit posed “an obatacle fo™ the DOT 8 deliberate policy decision not to
require airbage and therefore was preempted. [ at 881, Thie Count applied similar reasoning in
Orman v. Charles Schwab & Co., 179 I, 2d 282, 289-92 {1997), where securities brokers were
gued by their customers for retaining Yerder fow paymeants™ from the firrms the brokers sed to
encecyte customers’ orders. This Count found that the customers' claime ware presmpted bacaure
the SEC had decided not {0 require brokers to pass on such paymenis to their customers,

These principles apply hexe. As discussed above, the FTL created the FTC Method and
determined that ite tar and nicotine measursmenta should be broadly distdibuted to the publie,
Group B(22); Group 2(3) af 1. To provide the public with additional information on the relative
rankings of cigarettes by yield, the FTC approved the use of such tarmes as “lights” aod “lowered
tar and nicotine™ so long as the terms are substantiaicd by the FTC Method, Group 1433 &t 2.3,
Giroup [5(5) at 4, The FTC's policy judgments were the result of careful, delibemte decision
making. See, =g, B 638E, 6424-26 5431.35, 6495.652] (PM USA s expert Peterrnarn),

The cireuit coyrt’s judgmant strikes at the heart of the FTC s policies and objactives, Tha
court found PM USA liable under state Taw for uging the type of descriptive tettns that the FTC
apecifically authorized FM 1J8A fo use. C. 43395, Furthormore, the court found PM USA liable
under state law for feiling to make additional disclosures that wonld tell smokers, in effect, 1ot to
rely on the very FTC Method results that the FTC was publicly promoting to smokers, G, 43383-

84, 43401, There is eimply no question that, by itposing liability for BM USA’s conduet, the
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judgraent stends in direct conflict with, and as an “obstacle ro,” the FTC'e judgments. Sez ez,
R. £1343.48 {(Paterman).

The cirguit court refitsed to find conflict preemption on the ground that the FTC did not
wse formal rulernaking in these arcas. See O, 43412, Conflict presmpiion applics, bowever,
whenenver there is 2 confliet with faderal paflcp — whether or not the poliey 13 embodied in &
formal regulation. Ju re Tak Communications, g, 138 BR. 568, 578 (W.D. Wis, 1962) ([t]hat
the policy was nof created through milemeking procedurss does nof Jininish its faree of law™ for
preesmption purpoees (colleoting cases}”” Ap mads clear in Geier and Ovman, even wn agency's
depision not to edopt 2 regulation may suffice. See Geder, 529 US. at 879; Ormtan, 179 1L 2d at
205,

If anvthing, this care ie more compelling than Geior and Grmon, becavse the FTC has
expressly stated that lawsuits such as this one would interfere with the FTC's policies. In 1988,
Congres: cotslderad amending the Labeling Aet to permit atate-law actions addreseing, among
other thingz, disclosure of tar and nicotine yields. See Group 3(13-{6}: R. 6357.7] (Petermarn). In
responee, the FTC wammed thet irposition of lighility for commumications of tar and nicotine
content would create a “very real poazibifit[y]" of an “irmeconcilable conflict™ with FTC policy.
Group 3(6) at §; see alvo Group 3(4) at 1, 6-7; B 635772 (Peterman). Congress did not enact the
amendrent,

In rejecting conflict preamption, the cireuit counl rellesd on Spelefema v. Mevewry Marine,
537 115, §1 (2002), sez C. 43412, but that case is distinguishable, There, the U8, Bupremne Court

merely found that the Cosst Guard's filure to adopt reguletions requiring propeller guards did

1 Ses alre People v. Telodyns, Inn., 233 HY. App. 3d 495 (3d Disi. 1992) (consent decree
preempied state law); Fadkema v, Teeace, fac., 16 F.3d 1408, 1416 (4 Cir, 19940 ("[Wle hold that
when the BPA | ., entery into 8 coneent ordet, that order will alzo preernpe conflicting etate
regulation.”); San Francisco Police Officers " Assoc, v, Cily & Cfv. of San Froncisce, 812 F24 1125,
1129 {(%th Cir. 1987 (etate law that “conflicts with the opetation of 8 comsent dectee . . . i void uader
the Supremacy Cleuse"); General Maotors, 887 F.2d at 29 (consent desree gives oac to precmplion).
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not vse to the level of a federal determination that state suits should be barred. 537 LLE, at 64-58.
The Coast Guerd's decision mssenfially left in place existing state regulations, which at the fime
were known {0 be inconsistent end conflicting, Here, the undisputed history revesls that the
federal government has been solely respensible for regalating tar and nicotine testing and
disclosure for decades, with no state repulation at all. Pursuant to its suthority, the FTC has
actively controlled and encotraped the conduct at iesue here and has even informed Comgress that
state miie sch as this one would intorfore with its sepulatary obisctives. See Group 3(6) at 5.

The cirouit court also refused to apply eonflict preemption on the ground that plaintiffs’
clalms “are not based upon any challenge to the PTC machine measuimg procedurge.” C. 43413,
But at friel plaintiffs directly attacked the FI'C Method 26 inadeguate fo measurs humean intake of
tar and ficotine.’! The court sttempted to explain away such ottacks as "only relevant to the
extent Philip Morrie hae used these lower FTC machine measurementr as an attempted
Justification for the use of ite frandulent deseriptors.” O 43413, That, howewver, is precisely one
of the reasons why plalntiffa’ clatms are preempted. Az explained above, the FIC repeatedly
addressed the question of whother the descniptors at issuc here are deceptive and should be
banried. The FT'C determined repeatedly thet, as 8 matter of federal policy, they are neither
deceptive ner unfair becanss they are substantiated by the FTC Method, Group 14(3) at 2.3,
Group 1605) at 4; B, §341-5) (Petemuan}. In finding that the FTC Method waa nof adequata
substantiation — and that the descriptors were misleading — the court again ¢reated an inescapable
conflict with FTC palicy.

Ultimately, pleintiffs chellenged the FTC Method because they did not even atternpi to
preve thut the descriptors caused any congumer deception thal wae separare from any decaption

canzed by the FTC hethod tbwelf, Indesd, Price testified that she chose Cambridge Lights based

31

See, e.g., R. 2373 (Farone) (“the FTC test doesn’t give ¢ fair comparison of the yield that one is
actuelly going to get™); R, 4971-73 (Cialdini); B. 304849, 3035.56 (Benowitz); R. 4258.50 (Bums).
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on the FTC Method tar and nicotine numbers. R, 5714, Thus, Priee’s alleged confusion was
ceused by TTC Method results, not PM USA's doseriptors — a distinetion that plainfiffs and the
cirenit comrt simply ignored. Plaintiffy” attack on PM USA’s statements is inextricably
intertwinad with attecks on the FTC Method itself and therefore preempted.

E. The First Amendment Bers Plaintf¥s' Clafmy

Under the First Amendment te the U.S. Constitution end I, Const. art. 1, §4, the
government has the right to ban commercial apssch only if #t is “inherently misleading.™ Cenr.
Hudson Gas & Elec. Covp, v, Bublie Serv. Comm'n of New York, 447 11,3, 357, 366 (1980} A
ban is nof permissible if the speech in question is only “potentially misleading” and there are less
restricfive means available — such es requiring “additional information, wamings, [or]
diselaimets™ — that would prevent consemers from being misled. See VMa State Bd. of Pharmacy
v. ¥a. Consumer Council, 425 1.8, 748, 772 n.24 (1976); see penerally Fuggniaus v. Dep't of
Profl. Regulation, 2003 WL 22725557 (Il Nov. 20, 2003).

Here, 23 dlscussed above, the FTC has repeatedly eaneluded that low tar descriptors such
a5 “lights™ and “lowered tar and nicofine” are not decepiive. See supra at ILA. If misleading at
all, such descriptors would fall into the category of “potentially misleading™ commersial speech ~
that 1a, apasch that may mislead some cotsumers, but not others. Thug, use of the deseriptore
conld nof be banned if less restrictive means are availabls fo prevent consumers from being
ndsled, such as the provision of additionsl information or warnings. Plaini{fs have not satisfied
their burden of showing that such less restriciive means wonld be inaffoctive. Motaover, it was
exclusively the provines of the federal gosernment to determine whether any additional warnings
or disclalmers were necessary, As described above, Congress decided not to impose any
additionn] labeling requirementa on light cigerettes. See supra af [LA, Nor has the FTC required
sy additional disclaimers in lights advertising, See, e.g., R, $321-22, 6431-33 (PM USA's

experi Petermen), Given these andismmted facta, the itpoasition of masgive monetary lebility —
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which fs tantavnouri to @ ben on the desariptors — is not narrowly tailored as 2 marter of law and
cannot awrvive constitutional scrutiny, € Mew York Timer v. Suflivan, 376 U8, 254, 277 [1964).

II. PLAINTIFFS FAILED TO ESTABLISH
THE CLAIMS OF ANY CLASS MEMBER

Section I above demonstrates that allowing this casc to proceed to judpment &3 a class
action vialated the Alinois clase action atatute, the CFA's substantive requirernents, and stafe and
faderal due process. Section IT shows that plainti{fs’ claims are barred 2s a result of the
comprehengive federal scherme governing tar and nicotine disclosures. This section demonstrates
that the circuit court erved in entering judgment For the class representatives — and all other class
members — because plaintiffs failed to prove specific elements of 3 CFA claim (e.g., deception,
causation, and injury). The circuit court™s rulings on sueh isfues do not survive serutiny under a
“manifest weight of the evidenoe™ standard. See Kalata v. Arhouser-Busch Co,, 144 111, 2d 425,
433 (1991). Moreover, because the court adopted plaintiffs® proposed findings of fact verdatim,
this Cour should “scrutinize the record with greater care in determining that the fivdings are
supported.” Shapiro v. Reglonal Bd, of Sch. Trustees, 116 111 App. 3d 397, 404 (15t Dist. 1983}
see olzo PapsiCo, fnc. v. Redmond, 54 F.34 1262, 1267 n.A (Tth Cir, 1995) ("The action doas,
howaver, cause us some pausa whars, 28 hare, the court changed nothing in & party’s submmiseione
and even tepegted that party’s typogrephical errars. . . . [[Jn these eircamstances, fthe trial court®s
findinga] require[] & closer and harder look.”),

Ag a threshold matter (and af the very least), PM USA is entitlad 10 & new trial becauss
the cirouit court applisd the preponderance of the svidenes satidard insfead of the clesr and
convineing stendard, Thia Court has long recogrizad that cormmen law frand claims require proof
by elear and convineing evidence, See, e.2., McKennan v, Mickelberry, 242111 117, 134 {1909,
see alsa Cintue, Inc, v, Kozubowski, 230 I, App. 3d 969, 974 (1st Dist. 1992). As the Second
Disfrict has recogpized, there is no reason to freat slatutory fraud claims differsotly. Awunfaf v.

Aaird & Wamer, Ine., 138 TIL App. 3d 172, 183 (2d Dist. 1985) (applying elear and convineing
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standard); dut see, e.g., Avery v. State Farm Mur. Auto, Ins. Co., 321 111, App, 3d 269, 2901 (&th

Digt. 20013 (applying preponderance standard), appeal aflowead, 201 0. 2d 560 (2D0Z].

| The Clasy Representafives Kailed To Prove
That They Did Noi Recelve Lower Tar Apnd Nicotine

Meither class representative proved thet he or she failed 10 receive what PM USA
murportedly promised — lower tar and nicotine. As plainfiffs’ expert Dr. Benowitz concedead, the
only way to determine whether an individual failed to reeeive lower tar and nicotine was to
cotdurt a “biomarker™ test measuring nicotine levels in blood. R. 3105; B 3260. No such test
was performed on Price or Fruth (or any other class mermber). [ndeed, both Price and Fruth
concaded that they could nat say that they had failed to reeeive lower tar and nicotine, See supra
at 810,

A similar problem barred the CPA claim a8 a mater of law in Kelfy v. Sears Keebuck &
Co., 308 T0. App. 3d 633 (st Dist. 1990). In Kally, the plaintiff brought a class ection alleging
that Sears had fraudulently sold “batteries to customers as if they were new withant disclosing ite
prastice of intermingling new and uzed batteries.” Jd. st §35. The pleintiff, however, did not
allege that the battery that he purchased was used, although he “believed” thet “probably” to ba
the cape. Jd. at 642, The court rejected as a matter of law the plaintiff's contention that “aif of
the baiteries Sears sold are defective because some of thern may have been used.” Jd. ot H44
{emphases in original). The court was unwilling to allow the possibifiy: of defect fo give rise lo a
damage claim by every purchaser when some purchazers in fagt received new batierien. /4. Here,
the class represemtatives” failure fo prove thal they personaliy did not receive lower tar ard

ticotine, as allegedly promised, entitles P USA to judgment,
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2 The Class Representatives Failed To
FProve That t5 YWere Mo

The circuit court also based it judgment and damages award in pant on the conelusion
that Lights “are actualty more harmful and more hazardous than their regular counterparts.”
C. 43337. To support ity “more harmful™ conchision, the court cited svidencs thal compared the
tars of Lights and full flavor cigarettes. This evidence, however, made the comparison solely on
a per milligram basis and not on a per cigarette basis — and thus did not aceount for the fact that
class members who did not fully cormpenyate recedved fewer milligrama of tar from Lights than
from full flevor cigarettes. ™ As already discussed, the record conclu sively sstablished that oot all
strickers compeansata fully (or at all). See supra at LA.1. Because there was ao prood that Prics
or Fruth compensated fully, there was no proof thal they were exposed to any higher risk,

Furthermors, this avidence failed to establich a greaier risk even ag to any class member
whe did corpensate fully. Pluintiffs’ evidence established at most that the tar from Lights (ona
per milligrarn basis? (1) was more “outtagenic™ (£ e., it caused mors damage to the chromosames
of bacteria in a peirt dish), seg C. 43398; and (2} contained higher levels of certain harful
constifuents than the tar from full flavor clgarettes, Sse C. 43399, As plaintiffs” ovm experis
admitted, this evidence doss not mpport 8 conclusion that Lights are more dangerous.

Plaintiffs’ evidense on this issue consisted of the testimony of three experts: Dira. Harris,
Ehields, and Farone, Dr. Harrs adroitted thet, using sccepted soientific atanderds, one canmai
conclude that Marlboro Lights are more dangerous than their full flavor counterpants:

0. And you would agree with me, would you not, that statisteally
gignifioant changes in the coraposition of tobaccs smoke or particular

% permilligram of tar” means that, under plaintiffs' theory, esch milligram of tar in Marlboro
Lights would be more mutagenic than each milligram of tar in a full flaver Marlbore, See R, 5331-32
(plaintiffz* axpert Shields). Such a comperison proves nothing aboyr whether Marlborg Lights are
more mutagenic nn & per cdgareite baeis. Sce B S4BA6-87 (Bhislde). Evess if ite tar were mors

mutagenis, & cigaretie a8 o whole conld expose & armoker to less mutagens if the amoker i exposed to
less tar overall, R, 2756 (plaintiffa’ expert Farone). Thus, even accepimg plainti{fe’ “mors
dangerous" theary, it raizes individual igaueg unanited for ¢lagy treaimen,
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gonarifuents in the smoke do not necessarily tranelate into a change I digeasze,

righe?
LY No, they do wot rocessavily ranslaie tnio disease,
* o »
0. . [¥]our calauiations dan't prove that Marlbore Lights are mete

harmful tu human healih than Mariboro Reds; carrect?

A Based on the standards of evidence scientists would use (o apply to the
word prove, o9, they don't show that.

. ¥ou do not believe thal it has been sefentiffeally astablished that
smhng Maribc:ra Lights is more dangerowr than smoldng Maviboros, do you']

A Not scieniffioally estabiished uming the standards thet soienlists wonlki
HFE.

B 5192-53 {emphases added). Dr. Harmis' cancession alone precluded any finding that any class
merrber suffered an incregsed risk of disegse from Lighta. Because his testimony did not link tar
compasition to disease risk, his tesiimony was irrelevant and provided ne support fior the circuit
court’s finding that Lights were “rmore barmfil " C. 43357,

Another aof plaintiffs” experts, Dr. Shiclds, testified that the screening test far
mmtagenicity can predict only whether a substance may be a carcinogen 4 anfriads and that, to
assess the risk in humeans, other tests are necessary, See B 5276-81, 5288-39, Dr, Shields’
edmisgions are confirmed by the Rgference Monual on Scientific Evidence, which states that
“dmierminations of huntan toxicify based on ie viteo studien™ — such ;s mufagenicity fests —
“umally are nat congidered appropriate.” Reference Marmal On Scientific Evidence at 411
{2000). Courts acvoss the coumtry have similatly recognizad that in vitro feating alone cannot

establish disence causation in humens,” Indeed, even NCI Monograph 13 — upon which plaintiffs

¥ See eg, Lymehv. Merrell- Nou't Labs., R30 F.2d 1190, 1194 (15t Cir. 1987) {in vitro studies “do
nat have the capability of proving causation in buman beings in the abssnca of any confirmetory
cpidemintogical data™), Richerdson v Rickardvan-Merrell, fnc., 857 BE24 827, 330 (D.C Cir, 1988)
{in vitrs mudies “alane do net provide 8 satisfactory basts for opining abowl causatdon in e human
context™), Mervell Dow Pharen., Inc, v Howeer, 953 5.W. 24 706, 730 (Tex. 1997) (“in wiro studies . .
« trave[] nothing about causation withaut other ecientifie evidence™) (quotation omitted); Fade-
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end their sxperis relied sxtenzively throughout trial — does not conclude that lower yield
cigaretes are “more harmful' than other cigareties. R. 2783 (Farone); PX 14 (Monograph 13),
Thwus, because Dr. Shields® testimony failed to link rmutagenicity to disease risk, his festimony
waa alac irrelevant and provided no support for the court’s “more harmful’” finding,

Finslly, plaintiffs’ only other expert on this {ssue, Dy, Farong, initially sugpestsd that
Lights ware maore harmful than their fitll flavor counterparts, B, 2335837, tut he later conceded
that there i3 no scientificalty catablished link batween increased mutpgenicity and increazed hanm:
“INyou Rave G mtation, You hava an increasa in mutaiions, bui that Jocgm 't meon there's an
increase in measuralble divense, and 3o that's wherg the thing falls apart ™ R. 12121 {emphegis
edded); see also B 12098-99 [sgresing that relationship between mutegenicity and disease "'has
not been extablished™ and that mintagenicity “does not necessarily ranclate into 8 mesmmwahle
inerease in risk™; B, 2761 (g higher mutagenivity seors “doesn’t predict cancer in humans
necessariby™,?* Thus, Dr. Farcns's own later admiseions demenstrated that any conclusion that
Lights weare "mars harmfil™ lacked seienfific foundation becanae there ia no accapted soientific
litk between mutageniciiy and disesse rigk. Hir teatimony therefore also was irrelevant and his
opinicn on whether Lights were more harmtul should have besn eacluded under the Doneidvon

test. See Donaldson v. Ceni. Il FPub, Serv. Co., 199 111 2d 63, 76-77 {2002).

Creaux v. Whitehall Labs, fne., RTA F. Supp. 1441, 1483 (V.1 1994) (“in viro animal test data ars
unreliable predietns of causation m humans™),

¥ AsDr. Farone explained, one cannot draw conclusions ahout himan diseaes from mutagenicity

beating because it ix only a pre-sercening test using hecteria in a pefri dish. See R, 275960, This type
of test ie the first of severa] levels of toxicity testing performed on a substance, and its results do not
allow conclusiome about what effect the substances will have ot humans, See B 2759 see alvo R.
5276-79 (Shields). Indeed, in other types of teste — including different mutapenicity feats and tests
using animals — lower vimld cigarettes demonstrate less biclogical activity (lsze mutagenicity and lags
animel tumors} compared to higher vield cigarettes. See R, 5413-15, 54472 (Bhi=lds); R, B2466-71,
10564-74 [PM USA"s expert Carchim). D, Farone also scknowledged that increased levels of
CAtain cometituents in emoke Jo 0ot prove en increased risk of harm, See B, 12100, 12121,

67



In short, there is no proper support for the sircuit court's finding that Lights are more
dangerous than full flavor cigareties. Plaiotiffs’ own experts eclmowledged that "using the
standards that scientists would use,” it has not been sciemifically eateblished that light cigarettes

are mere dangerous.™

a. Clnas Representative Price Did Mot
Erove Progimate Consation Or Materinlity

There was no proof that PM USA’s use of the words “lights™ and “lowered tar and
nicotine” was a proximate causs of Price’s purchases. To the contrary, she comtinued purchasing
Lights even afler leaming that Lights may be “more dangerous™ than full flaver cigarettes. R.
571E-19, 5731 (Price). This undisputed fact proved that the alleged deception was not a “but for™
factor in her dedigion to purchase Tighta, See, e.g., Martin, 143 1. Zd at 60 (plaintiffe must show
that they “womld not have engaged in the fransaction had the other party made truthful
statmments™).

In Bass v. Prime Cable of Chicago, Inc., 254 T App. 3d 118 (19t Diat, 1996), a
consumer brought a clase action under the CFA, alleging that the cable pravider, by promising &
free cable guide, had defravded her and others info buying cable, After initially living up to its
pramise, the cable provider began charging for the guide, The plaintiff, bowewer, “[a}fter
leamming that the cable guide would no longer be provided free of charge . . . confinued to use
defendant's cable service” Id. at 127 (etiphasis adde-d],. The coun gramed melgment for the
cable provider becance the plaintififs conduet demonstrated that any misrepressntation wag not
material to her degision to purchase cable: “These facts illustrate that there was no genuine isgue

of material fact with respect ta the Consumer Fraud Act requirsment of & material mialeading

o Citing Dr. 8hields, the judgment alao suggested that Lighis are more dangerous beoanse they
“have contributed to the dramatic rise i adenocarcinoma cancer rages.” O, 43399400, Dr, Shields,
however, concedod that the current “medical consensue™ ie that the Unk between adenccarcinoma ratee
and light cigavettes 15 meraly a fpostol[ahon] ™ R 5473-75
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fact.™ Id. Here, £3 in Bass, the conduct of Price fand the majority of other class members who
testified) in continuing to purchase Lights even after learning about the elleged deception

conohisively proves that the deception was not & material cauge of their purchasing decisions.

As discussed above, the cirouit court enfared judgrnent for every olass member without
making any factual distnction between claes members. The very resson this case should never
have been certified — the predominance of individual issues and the inabilify 1o resolve those
issues in an aggrogats procesding — is the root ceuse of plaintife* failure 1o prove that every class
membrer is entitled to recovery. For the ressons discussed above in connection with
predominance, plairtiffe’ claims reise numerous individual issues that simply could not be —and
wete ot — proven by plaintiffs’ “generic” expen testimony. See supra at LA, Accordingly, if
this Court upholds the certification of the class, it should enter judgment for Piv LSA.

IV, THE CIRCUIT COURT'S DAMAGE AWARD IS
FA RTABRLE

The staggering $10.1 billion judgment should be vacated because the damages are legally
and facmelly unsuppertable. The circuit court applied the wrong lega! standard in awarding
hilliong of dollars for a Fetitious “economio lose™ and then compounded its error by including
within the compensatory damape award billions for claims barred by the stetute of Hmitatlons and
billinge in ynlawful prejudgroent interest, The court further erred in ruling that any unelaimed
portion of the compensatory award should be disfributed to third parties having nothing to do
with the subject matter of this suit. Finally, the court erred in awarding still billions more in
puritive damages to the State — an award that was unjustifisd by any need for punishment or

deterrence and unlevdully excesded PM US A% ability to pay.
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A, Plaindffy’ Compensatory Damages
Theery Was Legally And Factually Erroneous

With but ene exception, the circuit court”s compensatory damages award is based on
errors of Jaw and should be reviewed de nove, Beehn, 321 [l App. 3d at 680-8L. The one
gxception is the court’s erroneous admigsion of the survey evidence underbying plaintiffa’ damage
ealculation (see Mg sl IV ALY, that fseusis aubject to review for abuse of discrstion. Shefson
v, Kamm, 204 111 2d 1, 24 (2003},

L The Real-World Evidence Of Valuz Precluded
Any Claim Of “Eeonomie Loss™ As A Matter Of Law

T recover under the CFA, a plaintiff must prove actusl damages. See Ofiveirg, 201 11

2d at 149, A fhilure to prove sctual damages requires the court (o encer juwdgment for the
defendant. Sez Martin, 163 11, 24 at 58.59. |
Because plaintiffs’ sale claim here i “'economic loss,” demages are “determined by
assessing the difference betwesn the acal value of the property sold and the value the property
would have bad if the representations had been true.” Gerifl Corp. v Jack L. Hargrove Rullders,
Inc., 128 111, 2d 179, 196 {1989); sec alve Mifler v. William Chewale#GEQ, Ine 326 111 App. 3d
642, 653-54 (1gt Dist. 2001) (applving standard to CPA case). Gerilf thus requires 4
straightforward comparison of (1) the matket's valuation of Lights before the discovery of the
suppoaed deception (e, “the value the propaty would have had if the representations bad been
true’™); and (2 the market’s valuation of Lights after such discovery (i e, “the actual value of the
proparty sold'). Thare is no dispute that the firet value is the price thet class membsrs actually
paid for Lights hefore “discovery™ of the allegad deception. B. 6000-03 (Harris). But, as to the
secand value (“actanl value™, the cireuit court committed legal arror by ignoring the spplicable
mearure of darnages. The court improperly disregarded what consumers actuslly paid for Lights
affar Ydiscervery” of the alleged decepdion and metead allowed plaintiffs to substitute a fictitious

vilue divorged fom aov establiched fact or marketplace reality. Sae infn at [V.AZ,
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Under Illingis law, the Besy evidence of "actual value” is generally “a recent sale of the
subject property,” In e Busse, 124 111 App, 3d 433, 440 (16t Drist 1984}, The “price paid ina
Tecent sale” is “the most mportant facfor in determining the present value of property” and
“practivally conclusive on the issue of value.” Jd.; see aise Munfal, 134 1l App. 3d a1 186-87
(demonstrating actual damage by showing that market value decreased affer discovery of alleged
deception). Here, there was no evidence - absalutely none — that the price of Lights decreased
after the alleged deception was diseovered. Further, the undisputed fact is thar at all times —
tneluding during trigl — the market price for Lights remained the samec as the market price for
their full flavor courterparts. See, eg , R. 6076 (plaintiffs’ expert Hatrig); R, 11137 (PM USA's
expert Vieeusi), The fact that Lights have always cost the same s fuil flavor cigarettes — and
contitmed fo cast the same cven after the slleged daception was revealed — establishes that the
allaged deception did net cauge any diminntion in the value of Lights.

This merketplace evidancs was sonfirmed by the condact of individual class members.
As noted, most clase members who teetified continued purchasing light ciparetter even aftar
learnlng about the alleged deception — including after learning that Lights may he “mare harmful™
than other cigarettes. See supra at n.]. These class members made g cholce between continuing
to purchase Lights, awitching to a different brand of cigerettes, or stopping smoking altogether.
Thetr purchasing bahaviar confirme that the economic value of Lights to these class members
even after discovery of the alleged daception equaled or excesded the market price. See R, 12288
(Harris). These class mernbers thus suffered no sooncmic Joss. R. 1233137 (Hlarris) (if
willingness to pay eguals or excesds the macket price, thers is “zero out of pocket loss™); Sommer
v. United Sav. Life Fs. Co., 128 111 App. 3d 808, 816 (2d Dist. 19843 (10 shew injury, plairuiffe
mugt allege facts which show the walue of what they received was not equal to the value of what
they were promised'); Smal, 720 M.E.2d at BS8 (failure to prove damages where no proof “that
the cast of cigarettes was affactad by the alleged mizreprescntation’).
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Coneider tha reault if the opposite were tus. IF Lights had besn more expensive, there would
be o question but that plaintiffs would have claimed drmages equal ta the price difference batween
Lights and full flavor cigarefies. Here, there was no price difference and class members dic nat pay
gny premium for reduced tar and nicotine. Of course, individua! class members may contand that they
auffered some scononmic logs by aseerting that, absent the deception, they weuld have quit smaking
and not spent any money on ¢igareites, However, plaintiile never azsericd auch a theory on behalf of
anyoune, including the class reprﬂ-maﬁvml. The reason is clear: such an allegation would raiss tea
wany individual issues and preelude class cerfification.

2 The Court Erred By Allowing Plaintiffs To Replace
Real-W Evidence OF Values Wi Hypothedical ¥a

Ignoring settled law on what constitutes “value,"” the circuit court allowed plaintiffs o
sweep aside real-world miarket values and concoct an artificial “valuc” instead. Lacking any
evidenee that the market price of Lights dropped after discovery of the alleged deception,
plaintiffs conductad an Inmernet survey that asked respandents {few, if any, of whom were class
mermbers) what they would have paid for Lights under factual circumstanees irvelevant to this
case. Sitting at their computer keyboards, the respondents were asked to Imagine a world in
which “real” Matlboro Lights (which “could be mere harmbul” than full flavor Marlboro
ciparsttes) wers sold alongside a hypothetioal Marlbere Lights that tastes and coats “exactly the
same” as Teal Marlbara Lights but delivers Yless tar” and nicotine and “is Jess barmfnl.” FX 74-A
at 39-40, Respondents were then fold to say how much of & discount they would require hefore
purchesing the “real” Marlboro Lights instead of the “lesz harmful" version. Jd. The respondents
on average said that they would require a 92.3% discount to purchage real Lighis. See C. 43303-

(05; see alse K. 6035, 6049 (nlainiiffe’ expert Harris).™

35 The full text of the survey question was: “What 4a the highest price you would pay fora

Mzarlboro Light cigareite thet cowdd be more harmfiel than Matlbora Reds if a MarThora Lights that
deliverr lgan tar and i3 186 Harmful or safer than & Meribore Reds wag availatle af the price you
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In adopiing pleintiffs” so-called “contingent valuation” approach (o damages, R, 6123-24,
the cirouft court applied the wrong legal standard for measuring damagss. Plaintiffa’ survey did
not measure actual vehue in the marketplace. Nor did plaintiffs even stternpt fo prove that their
Iinternet suivey conld be used to raplicats an acnial market, RKather, the survey asked respondents
haw they would raact if there wera a different product gvailable to theam: 2 hypothetiesl product
“|ess harmful™ to all smokers (regardless of Individual smokng behavior) but identical fo real-
world Lights in taste and every other characteristic. Lir. Harms admittcd that the form af the
survey question had the offect of reducing the value that respendents would otherwisg sitribute to
the real-world Lighte by intraducing a hypothetical, superior product in the mix of availahle
alternatives forn which tha consumar eould chonee, R 6112-13

Furthermnots, sven if 2 survey-hased approach could fhenretically penerate 2 markef value
{it cannot), the Imemnet survey used hare asked the wromrg guestion — and therefore unavoidably
obiained the wreng anewer. As already noted, the “acmal value™ of Lights iz the value that they
would have had if PM USA had not engaged in the alleged deception. See Gerifl Corp., 128 11
2d at 186, Apcordingly, the Hgh: question wagz how nwich class members would have paid for
Lights in {be real world if they had known the alleged “togh™ ~ i, that Lights were not loss
hazardous and “could be more harmful™ than full flavor cigarettes. But the survey did not ask this
question. B, 5591-94, Raether, the survey asked a fundamentally different queation: how much
Lights smokers would have paid for Lighis i1 {I) they had known the “touth,™ and (2) wers given
the option to purchase inatead a hypoiketicat truly safer cigaretts (the feasibitits: of which wan not
pled and was never proven at trial). Given that non-gxistent “choice,™ any reasonshle person

wauld be less inclined to purchase the real-weorld Lights.

uenally pay for Madhore Lights? {Remember that both Marlboro Lights cigarettes tase exactly the
oame )7 Jd at 39 (emphusie in original}.
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The cirenit court recognized that plaintiffs’ hypothetical cigaretts did not exist at the tme
of {he sale, but held that “Philip Morris cennot cacepe liability in this case from its frand becaase
of the fact that it mever created the product thet it promised.” C. 43403, That is a non sequine.
The issue here in not “escaping liability,” but valid proof and the comrect measure of damages.
Plaintiffs sought econoulic losses based on the theery that the two alleged misrepresentations
(“lights” and “lowered tar and micotine’} caused actusl damage. C. 14-1%; C. 1714344,
Damagss mmst therefore be based on the impact of thore stafemends on the purchase price of
Lights. See Reference Manual On Scientific Evidence at 307 (2000}, As the real-world
marketplase evidence demonsirates, those statements had no impact on the price of Lights.

R. 6076 (Harris). Plaintiffs therefors suffered no economic loss.

3, Plaintiffs" Alleged Injury [s Inherently
Speculntive And Not Cogpizable Under The CEA

Givan the sheence of any merket svidence of injury and the feaws ih plaintiffs® Internet-
based eppreach to damages, the injury alleged by plaintiffs is too apeculative fo be legally
cognizable. Plaintiffs claimed that Lights posed & greater-than-expected risk of future phyeical
injury {to some unknown snd unproven degree) and therefors their value must have been
diminished, Courts, however, heve gonerally refused to uphold such “diminished value™ olaims
based on amarphous theories of increased risk of perscnal injury without bt least some rmarket
evidence that the value of the product has been atfected,

Por examples, in Ferd v. Merorola, 284 IIL App. 3d 460 (1st Dist. 1996), the court upheld
the dismisgel of a CFA claim brought by a putative class of eel] phone users who cleimed that the
tadio waves emitted by their cell phones were harmibul to health, Like plaimtiffs kere, the Ferb
plaintiffs sxpressly disclaimed any recovery for personal itguries. Jf at 471, They assertad only
“weonomic loss™ in the farm of an alleged reduction in their phonss' values because of the

inerensed risk of futurs injury., fd, Plaintiffs, howeever, did not allege any facts to show that the

resale vaiue of their phones had been reduced or fhat they ysed their phones less Sequently, For
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this reasor, the court held that the plaintiffs’ claims for economic losa “constitute{d] conjecture
and speculation™ and therefore had been properly dismissed as A maticr of law. fd. Here, asin
Verh, plaintiffs presented no evidence that the disclasure of the alleged deception in fact reduced
o will reduce the metlet price of Lights, Their claim that the vatue of Lights was somehow
affected by the alleged deception is preciscly the kind of “conjecture and speculation” that cennot
provida 2 basis for recovery under the CFA,

To be mure, Tlinois courts have uphsld cerain elaime at the pleading stage hased on a
“Jiminished value" theory, bul enly whea thosc claims were based on provable reductions in the
market vaiue of a product. See Conmick v. Suzuld Motor Co., 174 11 2d 482 {1996) {uphalding
pleadings where plaintiffs alleged tha roll over risk of sport utility vehicles had reduced their
resalc value) see afso Sehiffrer v, Motorola, 207 TIL. App, 34 1000 (181 Dist. 1998) (suggestmyg
that, in contrast to Ferb, plaintifs had alleged a concrete reduction in the tnarket value of their
cellphones due to the need to limit the duration of calls and oui-of-pocket expenditures to modlfy
theit phones to avoid the rigk). By contrast, where plaintiffs (like plaintiffs hene) are unable to
show a reduction in the market value of the product, courts in Hlinois and alsewhers have deermed
quch claims to be speculative a5 3 matter of law. See, e.g., Fu v IBM Corp, 314 111 App. 3d 892,
895.97 {1t Dist. 20007 (elaim that defective sofrware posed “potential problems™ in the fiure
was impermissible “conjecture and speculation™); Brieh! v. General Mofors Corp., 172 F 3d 623,
629 (Bth Cir. 1999) (diminizhed valve cleims based on risks of enti-lock braking systeme are “too
speculative™); fn re General Motore Type I1f Door Latch Litigation, 2001 WL 548755 (N.I. 111
2001} (rejecting diminished value theory where defective door laich did not result in any
manifested physical or economic injwy), M re Brivgesone/Firesfone, Ine., 288 F.3d 1012, 1017
{Hh Cir. 2002) (“most states would not entartait the sort of theory that plaintiffs press™)
(collecting cases); Ziegehnann v. DaimiarChrysler Corp., 64% NJW.24d 556, 61-63 (N.D. 2002}

{dimninished value claim based o failire bo equip cars with braking deviee is not eognizable)
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{collecting ¢ases), These cases recogmize that, if adopted, plaintiffs’ theory of “coonomic™ harm
would radically expand the boundarics of a manufacturer*s liability by giving all purchasers of 4
product posing unexpected risks a cause of ection even though the risk has not materialized az en
actual injury er had any impast on the product’s market value. Newer before have the ineis

courts allowed even a remotely comparable award without a shewing of a real end palpable

in,jury.g"’

4, The Circuli Couri’s Damage Award Was Based On
Methodology Not Accepted By The Scleptific Communliy

Finally, the cireuit court’s compensatory damage sward aleo nwst be reversed because
the Internet survey on which it was baced lacked seientific validity and was inadmissible under
Doraldvon. See 190 111 2d at 76-77. Dr. Harrs adrnitted Tat his damags calaulation wae “baged
antiraly" on the Intemet mrvey sonductad by Dr. Dennis, B 6123, a “rebudal” expert whose
repart was served fwo months hefore frial. Indeed, the survey was entirely litigation-driven and
conducted fram start to finizh all in & apan of seven to ten days. R. 5626-28 (Dennis).
Throughout the process, plalntiffe® eouneel was directly mvolved in deafting the survey questions.
R. 5633-34. During his first faur days working on the survey, Dr, Dennis “had somewhers
between 40 end 70 telephone cotvarsatione™ with plaintiffs’ counsel about the survey, R, 5827
Dniring these conversations, plaintiffs’ counsel supgested different ways of wording questions and

Dr. Dennis would draft the questions aceordingly. R, 5626-27, Afier secing respondents’

I As the Beventh Cireuit observed in Bridgesions, parsonal injury [awsuits are vnough to ensure

that every plaintiff who suffers an injury is fully compensated and that cvery defendant who calses an
injury is forced to internalize the full coste of ite conduet. 288 F.3d at 1017, Allowing edditional,
separate suits for inchoete “economie” Injuriea would result in “excess compeneation™ and
overdetarrence because 2 defendant would be forced, through personal injury lawsuits, to pay for
100% of the harm that it caused and then be foreed to pay additional “economis™ damages 1o people
who never yuffer injury, Id. at 1017 & n.]. For this reason, “most stalea would not enterain the sett
of theory that plaintiffs press™ in thie case. /d.; see afse Diflon, 199 11 24 at 506 {only allowing claim
for increased risk iF phaintiff has preseni physical injury and can quantlfy prohability of increassd
risk). Here, whera plaintiff’ counse] advertised and now 1s filing pervonial injury actions, the problem
of excesnive compensation {and potential liability) iv real and immediate,

76



angwers In &0 initial test run, plaintiffs’ counsel changed the suryey. R 5642, Theas changes
produced the survey answer upon which Dr. Harris relied to caloulate $7.1 billion in damagcs.
R. 560507 (Dennis); R. 6123 (Harris}.

The circuit eourt adopted plaintiffs’ proposed finding that the Internet survey “provide[d]
an accurate meamurs of the damage suffered by the Class members in this cage” C. 43404, None
of plaintiffa’ experts, however, was willing to testify that the Infernet survey was “agcurate” or
“selemifically valid.” Ewen Dr. Harris refused to opine on the scientific validity of the survey;
itstead, he merely asstened that it was valid. B, 6126-27. Dr Dennis, who sonducted the survey,
conceded that it failed to measure “the true beliefs that people have” about Lights. R. 5591; see
glso B, 5582; R 10749-87 {PM USBA's expext Mathiowetz) (testifying about survey’s leck af
validity).

As & matter of bath foundation and admissibility under Donaldyon, plaintifis had the
burden to come forward with evidence thet their Internet survey was based on scientifically
accopted methodology and yielded valid rasults. Plaintiffs offered no such evidence, Bacause the
Infernet survey was lnadmissible, there is no basis for the court's damage award.

B. The Clreuit Conrt's Judgment Impermissibly Avwarded
Damnages For Claimy Barred By The Statute Of Limltatlogs

The eireuit eourl’s judgment also improperly awarded damagen for claims barred by the
statute of imitations. Beehn, 321 1L App. 3d at 680-81 (legal error reviewed de nova). The
court ewarded plaintiffs damages for purchases made before February 10, 1997, hafore the three-
year limitstions petiod. 815 TLCS 305/10a(8); soe supraat LA S, These pre-limitationa
purchases sccount for approximately $4.9 bifliun — over two thirds of the compensatory award.
See PX 138-1; PX 138-T. As shown sbove, whether the discovery rula tolls the stabute of
limitations in this cases is an individual issus that precludes class certificaiion here, See supra at

1.A.6. At ihe very least, ihe circuit court's crmoncous decision to ireat the statite of limitations as
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& cotrimon issue reguires the court o reverse the award of $4.9 billion in damages attributable to
purchages pefors Febmuary 10, 1997 4

C. The Prejudoment Interest Awsrd Was Legally Errgneous

The circuit court improperdy included 5% prejudgnyent interest — $2.1137 billion - in the
cornpensatary damages award. C. 43406, The court erred as a matter of law in determining that
it had the authority to awerd prejudement interest on a CPA claim. Beefin, 121 1l App. 3d ot
G80-81 (legal ermor revicwed de novo).

“Generelly, prejudgment intsrest s recoverable only where contracted for or authorized
By stanate.” Come'f Cas. Co. v. Commonwealth Edison Co., 286 Il App. 3d 572, 577 (1st Dist,
1997). Here, the parties did not contract for prajudgment (nterest, apd the CFA does nol
axpressly authorize prejudgment interest. Nor could the court rely on any “aquitable’” exception
ta the genersl mle, becavse the CFA claim ia & statutory claim for damages and thus an action at
law for which prejudgment toterest is insppropriate. Jd. at 579 (“Ilinois courts have declined to
apply the rule governing equitablec awards of prejudgment interest to caces at law."), see glse
Wilson v, Cherry, 244 Il App. 34 632, 636-40 (4th Dist. 1953).

The Mincis Interest Act also doss not justify the prejudgment intereat award. That siatute
allows for prejudgsnent intarest in five types of cases, none of which applies here. 815 ILCS
20572 see Pictka v. Cheleo Corp., 107 1L, App. 3d 544, 557 (1st Dist. 1983) (even the Intereai

Axt™s provision for prejudement intereat in casea of “unresscnable and vematious delay of

¥ Ewen in the fow cases where courts have certified classes of light cigavette smolcers, courts often

bave limited the piainti{fe’ ¢laime po purchaees occurring within the statiory limitations period. See
Aspimall v. Phifip Morris, Cos., C.A, No. 98-6002-H, slip op. at 15 (Mass. Super. Ct,, Suffolk Cty.,
Oct. 3, 2001} (A, 4146} (lirnifing cleaa to "“purchasers of Marlbore Lighta cigerettes in Massachueetts
during the four years preceding the filing of this comaplaint™}, class decertified on appeal, 2003 WL
21207272 (Mass, App. May 27, 20031 (A, 431), recon. denied but leave io appeal granted, No. 02-1-
4, elip op. (Mare. App. Aug, 22, 2003} (A, 448} Mowrrone v. Fhifin Morvis US4, frec, No, 99-CTV
0554, slip op. at 2 (Ohio Ct. Comm. Pleas Scpt. 24, 2003) {bwo year limitation) (A, 460). The court’s
decision certifying the class in dspimall wes reversed an appeal. The Marrone decieion is currently on
appeal, e Marrone v Philip Morris DS, fre, 030401200 (Ohio Ot App.).
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payrnent™ is inapplicahle to “an honest or good faith dispute regarding the existence of a legal
obligation” or “the defenae of a lawauit™).

In any svent, prejudgment interest is penniited only if' the amount in controversy is fixed
or subject fo pracise computetion, See, eg., Boyd v Unifed Form Mut. Reins, Co., 231 111 App.
3d 992, 1001 (5th Dist, 1992). This requirement is ot satisfiad where the amount of damages is
“digpuisd™ and the plaintiff “submitted altemative measures of darmages to the eircuit court for its
commideration.” Almsre v. Falker, 154 I1 App. 3d 438, 448 (it Dist. 1987). That s precisely
the cace here, Plaintiffs" dameages expert, Dr. Haris, offered a senes of different and alternative
measures of damages — with mulfi-billion dollar differences betwaen his eatimatea, R. 8003,
604854, 6072-73. The prejudgment interest uwurd, therefore, mst be reversed.

I The Cv¥ Pres Award Was Legally Erroneans

The circuit court ordered that any funds not disiributed to class members be given o such
diverse and unrelsted orgmnizations as [1 law echools, “all domestic vielence programs in the
State,” *all of the Drug Court prograrns theoughout the State,™ several legal aid organizations, and
the Nlinois Bar Foundation. C. 43426-27. The court's order was erronenus ae a matter of law
and at the very lesst constituted an abuse of discretion. Beefin, 321 I, App. 3d at 6B0-81 (iegal
errar reviewsd de novo); Burr v Arooks, 83 11, 2d 488, 502 (1981} (affinning ebuse of discretion
review for manner of oy pres distribution). If the judgment ie upheld, any unclaimed fumds
should be refurned to PM USA.

First, even if the judgment were siherwise upheld, the caleulation of demages still would

bz undeniably speculatiyve and not the result of any mathematical precizion. Under these

¥ In Kleezekv Jurgerson, 328 L App. 3d 1012, 1025 (4th Dini. 2002), the courl assumed,
without analyeie, that the CFA allpwed prejndpment intergat g2 a matter of discretion. Ror the gbove
reagecs, e cort’s assampion was wiong. (Lhe court there ultimately did not nead to rmach the iswe
beveuse it affirmed the detlal of prejudgrnent interest as 8 matter of discretion.) Hers, even if the
circuit court had power e awand seajudpniet drterest, given e Righly spectiative sanre of the
damagee, 3t award was ph abyss of discretion.,
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conditions, courts have refused to make a oy pres award. See Mangome v. First USA Bank, 206
F.R.D. 222, 230 (5.1 111 2001Y; Friedman v, Lansdale Parking Awth., 1995 WL 1414467, at *4
{E.D. Pa Mar_ 31, 19%5].

Second, awardlng leftover funds 1o non-parties would pot further the interests of class
members or PM USA*s other consumers, Six Mexican Workers v. Ariz. Cifrus (frawers, 904 F.2d
1301, 1208 {9th Cir. 1950) {*Even where ey pres is considered, if will be rejected when the
propoasd distribution fails to provide the ‘next bast” distribution.”™). Cther pending claes actions
seek additional billions of dollare from PM USA based on the semc allcged conduct. Indeed,
clags counsel hes Rled & second “Tights' class action against PM USA on behaif of smokers wha
purchased PM USA’s other brands of light cigarettes. drnold v Phifip Morvis IS4, Ne, 03-L-
570 (1. Cir. Cr. May 2, 2003), At the same time, plantiffs’ couwnsel is representing individual
class members in personal injury actions against PM USA (presumably as a result of the
advearticements plaintiffz' counsel placed alongside the class natice in this cage]. See supru at LB.
Class counse! even has recently filed a sult on behalf of & single class member against resailers of
MatThoro Lighte, explaining that PM USA was not sued because it “would not be able to gatisty
any judgment in Plaintiff*s favor.” Sguires v, Martin & Bayley, fne, Mo, 03-L-1491, Compl. at
48 (Det. 30, 2003} (A, 477). Thus, counss) expressly scknow/edgee that PM UBA does not hava
the funds to pay the instant jndgment, let alone any additional judgment that eounse] may obtain
in the other pending cases againgt PM USA. Accordingly, to the sxtent there are sy leftover
funds from the compenaatory award in this case, it makes no sense to deplete PM TSA's assets
and deprive future claimants of recovery (if successful) by dismibuting the leftaver finds to third
partiss. See Swloav v, 2700 Linwood (himers, Inc., 695 A2d 31, 43 (NI, App. 1997) [retuming
funde 1o the defendant becouse it would benefit class members).

Finally, by requiring that uncleimed funds be distributed to entities thet were not injured

by the alleged wiongful conduct, the cireuit court haz levied an additional punishment apart frem
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the (already emcessive) punitive damages award, See FTC v, Figgie fnt'l, Inc,, 994 F.2d 535, 607
($th Cir. 1993} (awarding unclrimed damages to charities equivatent 10 awarding punitive
damages). As discussed below, 8 punitive damages award is improper here because it is
unwarranted by any need for pumishment or deterrence. See Simer v Riog, 661 F.2d 655, §76-77
{Tth Cir, 1221) {fluid recovery improper because uinecessary for deterrence)]. Accerdingly, g a
matter of 1linols law and state and federal due process, any unclaimed funds should be returnsd
o PM USA.

E. [he Punitive Damages Award Was Leoally Erroneouns

Afer awarding plaintiffs over $7 hillion in Yeompensetory” damages, the cironit court
further awarded a staggering $3 hillion in punitive damagee, C. 43421-22, by far the largest
puritive awsrd in ﬁ]hmis history., The court awarded all §3 billion fo the Strie of Hlinois —or 10
the class as a fallback, if the State 1s barred from receiving the award, C. 45749, This Court
reviews that award de nove. O ‘Neilf v. Gaflant Ins, Ca., 329 11, App. 3d 1166, 1181 {5th Dist.
2002); Covper Indus.. Ine. v. Leathermen Toal Group Ine., 532 U8, 424, 436 (2001}

1. Besolution Of The State's Suit Bars The Punifive Award

Irrmspective of whether the §2 billion is awarded to the Statc or the class, the award ia
barrad by res fudicata. In 1996, [llinois (like most states) sued PM UBA and other tobaceo
compeanies secking billions of dellars in damapes for allsged wide-ranging miscondust, including
sssentially the same misconduct alleged by plaintiffs hore. ITllineds speeifically includad olaims
under the CEA and sought compensstory damages, sivil penalties, restitution, and disgorgeme:t
of profits. DX 4502 (Y 1756-53, 216-33, 327-332, Prayer tor Relief). In Novetober 1998, Illinois
(along with 45 other atates) settled all cleime by entering into the Master Settlement Agreemment

or “MBA ™ See DX 4301 at 13,
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The State’s sefilement with PM US A bars the punitive damages award on res fudicaa
grounds *® Res judicata preciudes net only relitigation of claims that were actually detecmined in
the prior action, but also all elaims that couid have been dekermined there, LaSadle Nar'! Bank v,
County Bd, of Sch. Trustees, 61 1, 2d 524, 529 (1975); Refn v. David A, Noyes & Co, 172111 2d
123334 (1996), The doctrine appliss where “(1) there was 4 final judgment on the merlte
rendered by a court of competent jurisdiction, (2} there is an idantity of the cause of action, and
(3) there is an identity of parties or their privies.” River Park, fnc. v City of Highlond Fark, 184
I, 2d 290, 302 (1598), All three requirements are aatisfiad hare:

Final Judemens 1linois" suit was resclved by a flnal judgment on the merits, DX 4803,
and the time for sny appeals from that judgment has expired. See Effioft v. LRSL Enters., Ine.,
226 Il App. 3 724, 727 (24 Dist. 192},

Identity of Aetions: There is s common nexus of operative facts nnderlying both causes
of action bacauee the State, like plaintifTs, asserted CFA claims based on similar aflegations,

Tdenity of Interert: Plaintiffs here are in privity with the State for rer fudicaia purposes
because plaintiffe seek to vindicate the same asserted socistal intercst in punishment and
detesrence. Ilinsis courts — including this Court — have repeatedly disnissed actions on ey
judicats grounds efter finding that privity existed between private citizens and a bvanch of the
siate government. See, e.8., People ex rel Burris v. Progressive Land Developers, 151 [L 24 263,
295-57 (1592 (finding privity where attormey general’s intersets in demonatrating source uf

charity's agsets were adequeiely reprecented by private partics).*!

4 In the Circnit Comrt of Cook County — the conrt with continuing end exclusive jurisdiction over
implamentation and enforcement of the MSA — PM USA is challenging the ability of the Siate (o
recover the punitive damages award in the event that the circoit court’s punifive demages assessment
is upheld. See fiiinois v, Philip Morris Inc., er af ,No, 02 L 423, By agreement of the partivs, the
court in thei case has stayed further procesdings pending the outcame of this appeal.

A See oisa People ex rel. Hortigan w. i Commerce Contm'n, 2473 11, App. 3d 544, 550-51 (1st
Dist. 1993) (taxpayer citizen secking refund of taxes paid for uiility rate increase was in prvity with
govertunent agencies that had already sued (o raverse rate increase), Bd. of Ed. v. Flllage of
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Thus, 2 a matter of law, the final judgment in the State’s achion constitules res fudicafo
and bars the punitive damages award here,

3 The Cireuit Court's Three Blllion Dollar
Awand Violates Nlinods Law And The U.8. Constitution

IMinois law and 1he [1.8. Caonstitution limit punitive damages to the minimum amourd
fnecessary to puntsh ar deter reprehenaible canduct. Ste Staze Farm Mut, Aufe. Ins. Co. v
Campbelf, 123 %, Ct. 1513, 1521 (2003); Loifz v. Remington Arme Co., 1381, 2d 44, 415-1¢
(1950). Dlinois law also prohibits any punitive award that excesds a defendant’s ability to pay or
otherwise threatens the defendant with economic destruction. Ses, ¢.g., Nat T Bank of Monticello
v. Doss, 141 01, App. 3d 1065, 1074 {4th Dist. 1986). The $3 billion punitive award here violates
thoss principlas,

a. PM USA’s Alleged Miseonduet Does Not
Wa The Impoiition O F 2N

This Court has recognized that punitive damages are an exiraordinary remedy that can be
awardad only for “eonduct involving soine selement of outrage similar to that usually found in
erime.” Loftz, 138 Il 2d at 415, The conduct alleged here does not even approach that high
standard, As discumsed above, soe sipra at ILA., for decades, the cotsensus view of the public
heslth community, based on established spidemiclogy, was that lower yield cigarettes were less
hazardous then full flaver cigarettes. Seg, e.g., R, 7970-73, TO76-78, 8052 (FM USA’s expert
Bnglish); Group 3(8) at 2. The public health comumunity belicved that the epidemiology
inherently fook into aeoount compensation. R, 8028-29 (English). aceordingly, despite ifs

awareness that some smokers compensate, the FT'C continually encouraged PM USA to discloss

Northbraok, 205 T App. 34 903, 918 {1at Dist. 1998) (perents secking (o eliminate affic cangestion
to provide greater safery for sohool children were in privity with the board in ite earlier laweuit
seeking dameges and an injunction against & propecty development that would create greater traffic),
see penerally Llgeort Growp Ine, v Bnele, B53 So, 2d 434, 468 (Fla. App. 2003) (MEA berred punitive
award) (review petitdon pending).
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tar and nicotine yields to the public, See suprn af ILA. PM USA ghould not be punished for
complying with FTC policy. See, ¢.g., Stone Man, Ine, v. Green, 435 8.B.2d 205, 206 (Ga. 1993)
(punitive damages “improper where a defendart has adhered to™ government regulations )y
Sloman v. Yambrands, frc., 841 F. Supp, 699, 703 o (D Md. 19593) (same).

When the scientific consensus about low yield cigareitos began to change in the late
19905, PM [ISA s actions changed a5 weil, In 1999, PM USA began including information on its
website alerting smokers to compensation and the faef that “light” cigarcttes may not lower
smokers’ health rigks. See, e.g, R, 9918-20 (PM USA's witness Lund), In Novernber 2000, PM
USA also began including in advertisemants a disclaimer thet “[{lbe amount of “ar’ and nicotine
you inhale will vary depending on haw you smoke the cigarstts,” DX 3350; R. 9923-25 (Lund).
Finally, PM USA hes distributed simifar information in newspapers nationwide and by placing
*“pneerts” on 135 million packages of jow yield cigareties. R, 9932-38 (Lund); DX 4170; DX
4171; DX 3520; DX 3525, Such actinns were voluntary, [n shor, PM USA’s condust ie simply
not the type that warrants the imposition of punitive damages.

-3 The P'lllﬂﬂ".’e D:unngﬂ Awnard Calmut Be

Nor can the circuit court®s §3 billion punitive damages award be justified as necessary for
punishment or deterrence, The compensafery darmages award abons precludes the need for any
frther award here. The 57.1 billion compensatory award ie the largsst in Rlinsis Kistory and ia
many times mars than the amount of profite PM TISA eamed from selling Lights in linois, See
DX 3019; R. 6090-91 (plaintiffs* expert Harris); see also R, 11220 (PM USA's witness Oramag)
(under £eall. Where, a& here, compeneatary damapes alome immpose a4 patenfially coushing
liability, punitive damages are unnecessary for punishrment or deterrence and cannot
constitionally be impoeed. See Staze Farm, 123 8, Ot at 1524 (amount of compensatory award
must be considersd in reviewing excessivencss of punitive award). That ie particulary trus

wheze PM USA's conduct is slready heavily regulated, both by the FIC and the llingis Attomey
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General. The FTC has broad powers to police deceptive cigarette advertising, And the MSA,
which is fully enforeeable by the Hlinois Attorney General, imposes muneroug resirictions on PM
USA’s advertising, marketing, and prometion. See DX 4391 at §§ HI, VIL. The praspect of
continuing enforcement by both the Attarney General and the FTC reduces even further the need
for additional deterrence. [n short, no lagitimate purpose is served by the $3 hillion award.

. The Punltive Damages Award
Exceeds PM [ISAs Abllity Tp Py

The punitive damages award nust also be reverscd because it exceeds FM USA’s ability
to pay. SeeDoss, 141 Tl App. 3d at 1074, Under Illinois law, ability to pay is determined by net
worth. See, .z, Fopay v. Novergske, 31 111, App. 34 182, 200 (3th Dist, L9753}, Net worth “can
be determined only through the objective gpplization of generally sccepted accourting
principles.® Engle, 853 So. 2d at 457 01.28; see afso Ziemba v. Cuscade Int'l, Inc., 236 F.3d 1194,
1200 1.3 (1 1th Cir. 2001); Southwest Whay, Inc. v. Nutrition 101, inc., 138 F, Supp, 2d 986, 989
(C13. T, 2002), As the circuit cour recognized and PM USA demonctrated at frial {and agein in
post-trial procesdings regarding bonding), #ts net wotth ag of December 31, 2002 wea §6.462
billion. Se¢ R. 11233-34 (PM USA's witness Oramag) (under seal); R, 12318-20. Thus, the 33
billion punitive damages award i epproximately 509 of FM (FSA's niet worth — an amount that ie
clearly excessive under llinois law. See, e.g., Proctor v, Davis, 201 Il App. 3d 263, 287 (1st
Dist. 1997} (“punishrment in the arnount of 2% of [defendant’s] net worth is excesslve in the
extreme™). The gross excessiveness of this punitive award hecomes all the more apparent when
the §7.1 hillion compensatory award is takem into account — an award that by itsclf would more
than wipe eut PM USA”s entire nel worth,

The court’s judgrment made the unfounded declaration that PM US5A%: “true value or
worth [was] between $25 billion and §50 billion,™ C. 43421, That assertion hag nathing to do
with PM USA s niet worth ar ability to pay. The court’s statement refers 1o lealimony presented

by plaintiffs thet “hased upon the market capitalization of the parent company, Altria Group, Inc.
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(“Altria™), the net worth wanld be approximetely $25 hillion.” C. 43421, Alrip, & eparate
CORIpHny, 18 ot a parfy to this case, and thus ite financial capacity is irelevant See Walker v.
Dominick's Finer Foads, Inc., 92 1, App. 3d 645, 649-50 (15t Dist. 1980); see alse R, 12833-34
(cireuit court recognizing that Aliria has no obligetions to assist PM LISA in satisfying the
judgment). Moreover, market capitalization, even if caleulatad for the correct entity, has nothing
to do with net worth and the ahility ta pay. As plaintiffs’ wiiness Dr. Harris agreed, market
capitalization is the total "vaiue of shares pwned by sharehelders™ er, in ather words, “the value
that somecone else would have to pay to acquire the corrpany.” R. 12324-25. FM USA doss not
owtl Its stock and thus cannet sell its stock t0 eatiefy the judgment,

The court's judgment also declared that "a straightforwand accounting calculation based
upon Phitip Marris USA’s eperating income would estahlish the Defendant’s true net worth to be
$50 billion.* C, 43421. This figure, however, appears to have been pulled from thin air. The
record contains no “straightforward accounting calculation™ (or caleulation of any kind) that
produces any such Bgure,

Inu shert, none of the cireunt court's justifications for tmposing a combined damages
award that Far sxceeds PM USA net worth aurvives serutingy, The punitive demages award
exceads PM UJSA s ability to pay and should be set aside as excessive,

Y. THE CIRCUIT COURT ERRONECOUSLY STRIPPED PM L/SA
DF ITS PRIVILEGE AN TO CERTAIN DOCTM

The sircuit court ruled that PM USA bad waived its povilege and watlt product claims
with respect to approximately 39,000 documents because they were produced under threas of
criminal conternpt in response 10 8 subpoena by a congressional commities and subsequently

releasaed to the public by the committes’s chairman without PM USA's congent, See Hrp, Trans.
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{11/14/027 at 120 (under soaly;® R. 466265, C, 19502-20431. Oune of thost documents was
admitted into cvidence here. B 4578, 4709 (PX £7.229). As PM USA srgued below, the court's
ruting was erroneons because forced compliance with a congressionel subpoena doss not waive
the attorney-client privilege or work product protection. See, e.g., Unifed Stater v, De la Jara,
979 F.2d 746, 749 (%ih Clir. 1992); see also C. 20788-1247. Accardingly, because the ruling wae
in error and o avaid the possibility of a foture clalm of waiver, PM USA requests reversal of the
ciremit court™s ruling on this isgue.
CONCLUSION
For the reasons stated above, the judmment below should be ceversed, and the cireut

court should be directed 1o decerfify the class and enter jud gent in favor of PM USA.

Dated: December 10, 2002

% This transcript was inadvertently excluded from the recard belaw, and FM USA will move to
add the transeript to the record.
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