IN THE UNITED STATESBANKRUPTCY COURT
OF THE SOUTHERN DISTRICT OF TEXAS

CORPUSCHRISTI DIVISION ENTERED
09/28/2010
Inre 8§ Case No. 05-21207
8
ASARCOLLC,etal., § Chapter 11
8§
Debtors. 8§ Jointly Administered
8§

MEMORANDUM OPINION AND ORDER ON APPLICATION OF MAJORITY
BONDHOL DERS UNDER 11 U.S.C. SECTIONS 503(B)(3)(D)
AND (B)(4) FOR PAYMENT OF FEES AND REIMBURSEMENT
OF EXPENSES FOR SUBSTANTIAL CONTRIBUTION

[Related to Docket No. 13897]

On this day came on for consideration the Applaatf Majority Bondholders under 11
U.S.C. Sections 503(b)(3)(D) and (b)(4) for Paynadrtees and Reimbursement of Expenses
for Substantial Contribution (the “Application”, Dket No. 13897). The Court, having heard
the evidence and arguments of counsel, makes lb&viog findings of fact and conclusions of
law.

INTRODUCTION

Harbinger Capital Partners Master Fund I, Ltd. &8r Fund”), Harbinger Capital
Partners Special Situations Fund, L.P. (“Speciald®y and Citigroup Global Markets, Inc.
(“Citi”, and collectively with Special Fund and Mas Fund, the “Movants”) seek as much as
$16.7 million in the form of a substantial contrion claim (the “Substantial Contribution
Claim”) under section 503(b)(3)(D) of title 11 dfet United States Code (the “Bankruptcy
Code”) from the reorganized Debtors (the “ReorgaaiDebtors”).

The Substantial Contribution Claim is based onMlowants’ assertion that the plan of

reorganization filed by Master Fund (the “Harbingésn”) was the cause of a bidding war
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between Sterlite (USA), Inc. (“Sterlite”), the pheaser under the Debtors’ 2009 proposed plan of
reorganization (the “Debtors’ Plan”), on the onadhaand ASARCO Incorporated (“ASARCO
Inc.”) and Americas Mining Corporation (“AMC” andith ASARCO Inc., the “Parent”), on the
other hand, which resulted in the Parent submittiegnow confirmed and effective Seventh
Amended Plan of Reorganization of Asarco Incorpmtand Americas Mining Corporation
Dated August 17, 2009 (as modified on August 2092@ugust 23, 2009, and August 27, 2009,
the “Parent’s Plan”). The Movants further asseat the objections they raised to an earlier
iteration of the Parent’s Plan caused the Pareattend the Parent’s Plan, to the benefit of all
creditors. Finally, the Movants also assert thidtually every action they undertook from the
beginning of these bankruptcy cases to the datehach the Parent’s Plan was confirmed
constituted a substantial contribution to thesekhgstcy cases.

For the reasons stated below, the Court findsrtbiaé of the Movants established the
elements required by the Fifth Circuit’s rulingHiall Fin. Group, Inc. v. DP Partners, L.P. (In
re DP Partners, L.P).106 F.3d 667, 73 (5th Cir. 199G@rt. denied522 U.S. 815 (1997) DP
Partners), to demonstrate that they made a substantiaridanion in the Debtors’ bankruptcy
cases under section 503(b)(3)(D) of the Bankru@ogle. This Memorandum Opinion
constitutes the Court’s findings of fact and cosadas of law pursuant to Rule 52 of the Federal
Rules of Civil Procedure and Rule 7052 of the FaldRules of Bankruptcy Procedure (the

“Rules”), as made applicable in this contested enddy Rule 9014.
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DISCUSSION

Movants contend that the Parent’s and the Plan Adtnator’s objection to the
Application constitutes a breach of the BondhoBettlement. The Movants also suggest that
the Plan Administrator (1) is the successor toDbbtors, and (2) agreed to support a substantial
contribution claim for the Debtors of up to $6 naifi.

First, the Plan Administrator was not a partytte Bondholder Settlement and in fact the
Plan Administrator did not exist until the EffeailDate. Accordingly, the Plan Administrator
could not breach the Bondholder Settlement.

Second, Section 12.3 of the Parent’s Plan exiylipiovides that the Plan Administrator
is not a successor of the Debtors. That sectionighes:

(a) Except as otherwise expressly provided in theeit’s
Plan, none of the ASARCO Protected Parties shall be
deemed a successor or successor-in-interest tafathe
Debtors or to any Entity for which the Debtors nieeyheld
legally responsible, by reason of any theory of law
equity, and none shall be responsible for any ssareor
transferee liability of any kind or character....

(b) Except as otherwise expressly provided in taeeft's
Plan, none of the ASARCO Protected Parties shalk ha
any obligations to perform, pay, indemnify credstéor, or
otherwise have any responsibilities for any lidigi§ or
obligations of the Debtors or Reorganized ASARCO,
whether arising before, on, or after the ConfirmatDate.

Subsection (k) of the definition of “ASARCO Proted Parties” in the Parent’s Plan
includes the Plan Administrator. The Plan Admnaigir was created for the sole purpose of
administering the Parent’s Plan and it is neithen@essor to the Debtors nor is it obligated to
support the Application under the Bondholder Setépt.

Section 2.13 of the Plan Administration Agreemetite-agreement approved as part of

the Parent’s Plan and which governs the Plan Aditrator—states that other than obligations of
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the Plan Administrator enumerated in the Plan Adsiiation Agreement, under the Parent’s
Plan or in the Confirmation Order, the Plan Admiir@itor “has no duties or obligations of any
kind or nature...”. Neither the Plan nor the Confatran Order requires the Plan Administrator
to honor the Debtors’ agreements regarding supga@mny substantial contribution claims or any
other claim in these bankruptcy cases that habeime an allowed claim. As such, the Plan
Administrator is not bound by the Bondholder Set#at and did not breach that agreement by
objecting to the Application. Moreover, the Unit8thtes Trustee objected to the Bondholder’'s
Substantial Contribution claim and this Court hasralependent responsibility to evaluate the
Substantial Contribution Claim.

The Movants filed the Application under sectioG@8&)(3)(D) and (b)(4) of the
Bankruptcy Code on February 8, 2010. The Applicatas initially filed, sought $6 million for
the reimbursement of attorneys’ fees and otherdedsexpenses incurred in connection with
prosecuting the Harbinger Plan and objecting tdaeent’'s Plan as a substantial contribution to
these bankruptcy cases. At trial, the Movantsdvitv their request for payment of $6 million
and sought payment of an amount to be determingldeb@ourt, presumably not to exceed the
$16.7 million they assert they incurred for alMddvants’ activities “in connection” with the
entirety of the more than four-year duration ofsthéankruptcy cases.

The Movants became involved in these bankruptegsafter acquiring unsecured bonds
issued by certain of the Debtors (the “Bonds”).e Nhovants acquired the Bonds in the market
at various times.

The Movants hired numerous professionals to agssh in these bankruptcy cases.
Specifically, they hired Kramer Levin Naftalis &a&frkel LLP (“Kramer Levin”) as bankruptcy

counsel, Seyfarth Shaw LLP (“Seyfarth”) as labanregel, Latham & Watkins LLP (“L&W”) as
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environmental counsel, Jefferies & Company, Indefferies”), an investment bank, as financial
advisor, Winstead PC (“Winstead”) as local counaed Entrix Inc. (“Entrix} as an
environmental consultant.

The Movants incurred the following fees and experia relation to these bankruptcy
cases:

» Kramer Levin billed the Movants $7,513,843.23 fo& period from April 2006 to
November 20009.

e L&W billed the Movants $5,271,516.04 for the perfooim March 2007 to July
2009. (d.). Only $5,140.15 of the fees billed by L&W wadldd after
September 2008.

» Seyfarth billed the Movants $612,009.54 for thequefrom September 2006 to
June 2008.

+ Jefferies billed the Movants $1,708,793.21 forgkeod from February 2007 to
August 2008.

* Winstead billed the Movants $1,663,405.20 for theqal from July 2007 to
November 2009.

* The fees of Entrix were not invoiced to the Movathtgctly, but were included as
expenses in the bills of L&W. Entrix’s fees totl@pproximately $82,628.00 in
these bankruptcy cases.

Over the course of these bankruptcy cases, theaMse\held various amounts of Bonds.
On February 7, 2007, the Movants, on a combineis$ blasld approximately $287 million in
principal amount of Bonds. As of July 16, 200& Holdings of the Movants had increased to in
excess of $298 million in principal amount of BonH®wever, by July 8, 2009, the Movants
had reduced their holdings from $298 million inngipal amount to $257 million in principal
amount, and at least one of the Movants, Speciadl Foo longer held any Bonds.

In addition to being holders of Bonds, certairired Movants actively sought to acquire

the operating assets of the Debtors. The seroicBsyfarth, L&W, Jefferies, and Entrix were
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sought and delivered in a time period during whiahMovants’ intentions were to pursue
ownership of the operating assets of the Debtomugh the Debtors’ failed 2008 auction
process.

Beginning in April 2007, the Debtors sought to kedithe assets of the Debtors. By
early 2008, the Debtors determined that they wsakk to accomplish the sale of their operating
assets through the selection of a plan sponsohtmmthe operating assets of the Debtors would
be sold.

In order to select the highest and best offer fpatential bidders, the Debtors filed a
motion in February 2008 seeking to establish biggirocedures. The Court granted the motion,
and an auction commenced in April 2008. At least interested parties—the Movants, the
Parent, Sterlite, and GlenCore—and possibly othardertook due diligence and other actions
to partake in the process by which the Debtors’ld/tve selecting a successful bidder. The
Parent, the Movants (through an acquisition vehi@eerlite, and GlenCore each submitted bids
in the auction process. Final bids in the 2008iangrocess were submitted at a selection
meeting held on May 22 and 23, 2008.

The Movants, GlenCore, Sterlite, and the Parémb(igh a plan structure) each presented
and negotiated final bids for the operating assetse Debtors during the May 22 and 23
selection meeting. The Debtors’ board selecteditgtas the winning bidder at the conclusion
of the 2008 auction process. None of the Movarats selected as the winning bidder. Under
bid procedures approved by the Court, the failared selected did not entitle any of the
unsuccessful bidders to a break-up fee or any naiseimnent of expenses for their actions in the

2008 auction process. In short, each of thes@emtvas merely an unsuccessful bidder at an
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auction (which ultimately did not produce a suctlgsansaction for the operating assets of the
Debtors).

On June 2, 2008, the Debtors filed their motianFmal Approval of Bid Protections in
Connection with a Sale of Substantially all the &ssof ASARCO LLC to Sterlite (USA), Inc.
On July 1, 2008, this Court entered an order appgothat motion. The Parent appealed that
order on July 2, 2008. On the same date that dp@esfiled, the Court modified the exclusive
period in which only the Debtors could file a plafireorganization in order to permit the Parent
to file a plan of reorganization. The Parent filedlan of reorganization for the Debtors on
August 26, 2008. The Parent’s appeal of the aageroving the final bid protections for Sterlite
was dismissed by the District Court for the SoutHaistrict of Texas (the “District Court”) on
September 26, 2008. As of the date of that appdaimissal and well before the filing of the
Harbinger Plan, the Movants had expended more$thdmmillion—or almost 84% of the $16.7
million they incurred in these bankruptcy cases andently seeking as a substantial
contribution claim—on account of the various prgfesals they had retained in these
bankruptcy cases, including their ill-fated quesbbtain the assets of the Debtors through the
failed 2008 auction process.

In October 2008, Sterlite breached the purchadesale agreement under which it had
agreed to acquire the Debtors’ operating assdisrtlg thereafter, on October 20, 2008, the
solicitation process in regard to the Debtors’ #relParent’s 2008 plans was suspended, and the
Parent’s then-pending plan was subsequently wittrara

Beginning sometime around January 2009, the pficepper began to rise from the low
it had reached in late 2008. The Movants acknogéddhis increase in copper prices at the time

of the August 2009 confirmation hearing and aldmawledged that copper prices were likely
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to increase over the next 10 years, increasingdhee of the Debtors’ operating assets. While
the spot price of copper fluctuated daily, the @¢ copper increased by more than 88% in the
months leading up to the confirmation hearing, Wik price per pound increasing from $1.49 to
$2.81 between January 2009 and August 2009. Thiigk&ncrease in the price of copper
during 2009 ultimately improved the going conceatue of the Debtor.

In March 2009, the Debtors and Sterlite agreealnew transaction pursuant to which the
Debtors would convey their operating assets tdiftdor less than half the consideration
Sterlite had agreed to pay for these assets uhdeepudiated 2008 purchase and sale
agreement. As part of that transaction, Sterktgotiated an offer and compromise that provided
a release of all of the Debtors’ claims againenitaccount of Sterlite’s 2008 breach of the
original purchase and sale agreement only if thiet@e no longer supported the Sterlite plan, or
if a plan with Sterlite as a proponent was confmeavas approved by this Court.

On April 12, 2009, the Official Committee of Asbes Claimants (the “Asbestos
Committee”), Robert C. Pate as the Future Claimm&entative (the “FCR”, and with the
Asbestos Committee, the “Asbestos Fiduciaries™)l, thie Parent entered into an agreement in
principle which, among other things, provided tthet Asbestos Fiduciaries would oppose the
sale of the Debtors’ operating assets to Stedjpepse confirmation of the Debtors’ Plan, and
that the FCR would not support, and the Asbestaar@ittee would not recommend that its
constituents vote in favor of, a section 524(gyimgtion under the terms of the Debtors’ Plan
unless the treatment for asbestos claimants unfigu@e Debtors’ Plan was materially better
than the treatment provided in the Parent’s Plahgreater value was to be delivered to all

creditors.
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The Movants assert that the agreement betweehstestos Fiduciaries and the Parent
threatened the recovery of all creditors, causiragtdr Fund to consider an alternative to the
Debtors’ Plan and the transaction proposed by #rer®. Thus, the Movants began to formulate
an alternative to the Parent’s and Debtors’ Plaaswould not require a section 524(qg)
channeling injunction, but would instead includehanneling injunction, loosely based on a pre-
section 524(g) case, that ostensibly would haves#imee effect as a section 524(g) channeling
injunction. The Movants claim this injunction woutdve provided all of the benefits of a 524(Qg)
channeling injunction, without the necessity of tirggethe stringent voting or funding
requirements necessary for a section 524(g) cheaxgnejunction.

On April 14, 2009, the District Court entered dstantial judgment against the Parent in
favor of the DebtorsASARCO LLC v. Americas Mining Corg04 B.R. 150, 164 (S.D. Tex.
2009) (the “SCC Judgment”). The Parent appeale&®C Judgment to the Fifth Circuit Court
of Appeals shortly after it was entered by the isCourt. The appeal of the SCC Judgment
was not ruled upon prior to the filing of the Harper Plan or the Parent’s Plan becoming
effective and was released when the Parent’'s Rlearbe effective.

On May 15, 2009, the Parent filed the Parent's ks third amended plan), which
included a 524(g) channeling injunction. On May 2009, by motion, Master Fund requested
that the Court permit it to file a plan of reorgeation for the Debtors. That motion was granted
at a hearing held on May 26, 2009. On May 27, 200#%ster Fund filed the Harbinger Plan. At
its core, the Harbinger Plan was a vehicle by wiMaster Fund could acquire all of the
Debtors’ operating assets for a cash payment dd $ilion. The Harbinger Plan also required

that the asbestos claims asserted against the Rdigaapped at $500 million.
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The Movants contend that the Harbinger Plan wad®p@n architecture” plan that could
be used by any party that wished to purchase ti¢oD® operating assets. However, no other
party ever sought to use the Harbinger Plan’s tachire to purchase the Debtors’ operating
assets.

On June 2, 2009, the Parent filed the fourth aredrithrent’s Plan. On June 15, 2009,
the Debtors filed the sixth amended Debtors’ Plahe Debtors’ Plan of June 15, 2009, included
a 524(g) channeling injunction, as the Asbestosi¢taties had by then agreed to support the
Debtors’ Plan in addition to supporting the PareRtan.

On August 3, 2009, the Debtors, Citi, Master Fand the indenture trustees for the
Bonds (the “Indenture Trustees”) entered into, filed on the docket, an agreement in principle
regarding the treatment of the claims under thed8on the Debtors’ Plan (the “Bondholders
Settlement”). That agreement provided for, amahgothings, the allowed amounts of
principal, interest and make-whole obligationsdondholders and the Debtors’ commitment to
pay the reasonable fees of the Indenture Trustedsruhe Debtors’ Plan if confirmed. That
agreement also provided for the Debtors to supgpsttbstantial contribution claim for Master
Fund and Citi limited to “fees and expenses redslgnacurred in connection with the
Harbinger Plan, up to a maximum of $6 million.”

The $6 million substantial contribution claim adges not bear any relation to actual fees
incurred, but was simply a number negotiated betv&é and Master Fund and the Debtors as
part of the larger Bondholder Settlement. The Capproved the Bondholder Settlement in
September 2009, after the conclusion of the comfiion hearing on the Debtors’ and Parent’s

Plans.
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Also on August 3, 2009, Master Fund filed a motiombate the Harbinger Plan. Even
prior to that time, it had become clear that thelitager Plan was not likely to be confirmed
because it lacked the support of any major credaostituency, failed to obtain an accepting
vote from a single impaired class of creditors, wakable to obtain the necessary support of,
and indeed was bitterly opposed by, the fiducianke represented the asbestos claimants—
who would be required to support the Harbinger Fl#&nwere to obtain a valid channeling
injunction authorized by the Bankruptcy Code—and weet with numerous and significant
additional objections. On August 4, 2009, thei€granted Master Fund’s uncontested motion
to abate the Harbinger Plan.

In early August 2009, counsel to the Parent, tiokemture Trustees, and Master Fund had
numerous discussions in an attempt to reach settieragarding the treatment of the Bonds
under the Parent’s Plan. Pursuant to these distissshe Parent, Master Fund, and the
Indenture Trustees ultimately negotiated similaatment for the claims under the Bonds as the
Debtors provided in the Bondholder Settlemént.

The confirmation hearings on the amended Par@tdis and the amended Debtors’ Plan
began on August 11, 2009. Both the Parent an®éi¢ors amended their plans of
reorganization numerous times during the courgb@tonfirmation hearing.

This Court entered its Report and Recommendatog&mtry of Findings of Facts and
Conclusions of Law on Plan Confirmation favoring arent’s Plan on August 31, 2009 (as
amended on September 10, 2009, the “Court’s Recamati®n”). On November 13, 2009, the
District Court entered its Memorandum Opinion, @raeConfirmation, and Injunction (the

“First Confirmation Order”) adopting the Court’s €emmendation and overrulirige objection

L Whether the Parent entered into or breached aragme with Movants for a substantial contributidairo is
not before the court and accordingly, this Courkesano such finding. Even if such an agreementxigovants
must nevertheless prove their substantial confabutlaim to this Court..
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of Citi and Master Fund to the Parent’s Pl@he District Court supplemented the First
Confirmation Order by its order dated December®2(the “Supplemental Confirmation
Order,” together with the First Confirmation Ord#ére “Confirmation Order”). In its
Confirmation Order, the District Court appointedrki&. Roberts as the Plan Administrator of
the Plan. Neither the Parent’s Plan nor the Covdiron Order provided for the payment of a
substantial contribution claim to the Movants agueed any party, including the Parent and the
Plan Administrator, to support or agree to any gaigl contribution claim of the Movants.

SUBSTANTIAL CONTRIBUTION STANDARDS

Section 503(b)(3)(D) of the Bankruptcy Code stateselevant part, “there shall be
allowed administrative expenses, including . e.dltual, necessary expenses, other than
compensation and reimbursement specified in pgoagrd) of this subsection, incurred by . . . a
creditor . . . in making a substantial contributiora case under chapter 9 or 11 of this titl€ . .
11 U.S.C. 8 503(b)(3)(D). Pursuant to section BJJ&], the Court can, in turn, authorize an
administrative expense for “reasonable compens#bioprofessional services rendered by an
attorney or an accountant of an entity whose ex@enallowable under subparagraph ... (D). .
. of paragraph (3) of this subsection, based onite, nature, the extent, and the value of such
services, and the cost of comparable services tthearin a case under this title, and
reimbursement for actual, necessary expenses ettbyr such attorney or accountant.” 11
U.S.C. § 503(b)(4).

The phrase “substantial contribution” is not definn the Bankruptcy Code. The Fifth
Circuit, however, has concluded that the term “tafitgal contribution” in section 503(b)(3)(D)
means a contribution that is “considerable in anhowsdue or worth.”DP Partners, L.P106

F.3d at 673. The Fifth Circuit, iDP Partners,also held that a direct benefit must be proviaded t
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the debtor’s estate in order to be eligible format for a substantial contributidd.; In re
Buttes Gas & Oil C9.112 B.R. 191, 194 (Bankr. S.D. Tex. 1989). Railio show a direct,
significant and demonstrable benefit to the estatesed by the actions of the applicant is,
therefore, fatal to a substantial contributionrclaiSeeln re Eldercare Home Health & Hospice,
No. 04-71101, 2007 Bankr. LEXIS 879, at *7 (BarkiD. Tex. Feb. 14, 2007) re Fortune
Natural Res. Corp366 B.R. 549, 554 (Bankr. E.D. La. 2003¢e also DP Partner406 F.3d
at 673. Movants bear the burden to demonstrata,gngponderance of the evidence, that they
caused a substantial contribution if they wishetiwowver the fees and expenses associated with
their making such a contributiorin re Eldercare Home Health & Hospic2007 Bankr. LEXIS
879, at *1.

Substantial contribution claims may only be grdnte“unusual or rare circumstances.”
Id.; In re Am. Plumbing & Mech., Inc327 B.R. 273, 279 (Bankr. W.D. Tex. 2005). Nauso
construing the allowance of substantial contributitaims to rare and unusual circumstances is
“consistent with the general doctrine that priogtgitutes, such as section 503(b), should be
strictly construed to preserve the estate for threebt of creditors.”ld. (citing In re Federated
Dep't Stores, In¢.270 F.3d 994, 1000 (6th Cir. 2001ly);re Commercial Fin. Servs., InQ46
F.3d 1291, 1293 (10th Cir. 2001)). In short, sec®03(b)(3)(D) of the Bankruptcy Code
“should not become a vehicle for reimbursing evagditor who elects to hire an attorneyd.
Activities of a creditor or their counsel that arelinary, expected, routine, or duplicative do not
constitute a substantial contribution to a debtestate.In re Eldercare Home Health &
Hospice 2007 Bankr. LEXIS 879, at *8n re Buttes Gas & Oil Col112 B.R. at 195in re
General Homes Corp. FGMC, Ind43 B.R. 99, 103 (Bankr. S.D. Tex. 199R)re American

Plumbing and Mech., Inc327 B.R. at 283.
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To meet this high threshold, a movant must esthlthat “[its] services have some causal
relationshipto the contribution.”In re Fortune Natural Res. CorB66 B.R. 549, 554 (Bankr.
E.D. La. 2007) (emphasis addes@e DP Partnersl06 F.3d at 673. Mere conclusory
statements regarding the causation or provisiansafbstantial contribution are insufficient to
establish that a substantial contribution has Imeade. In re United States Lines, Ind03 B.R.
427, 430 (Bankr. S.D.N.Y. 1989). Moreover, a sabgal contribution claim cannot be
successful when the asserted contribution woul@ loacurred without the claimant’s
involvement. See In re Alert Holdingd,57 B.R. 753, 759 (Bankr. S.D.N.Y. 1993) (denyihg t
substantial contribution application when “evenhaiit the benefit of the LPOC'’s objection,
most of the changes to the disclosure statemenidi@ve been made anywayli; re New
Power Co, 311 B.R. 118, 124 (Bankr. N.D. Ga. 2004) (denytimg substantial-contribution
application because “the Court must conclude tiaBxaminer would have been appointed . . .
absent [the applicant’s alleged contribution]”).

Neither unsuccessful bidders in bankruptcy austi@specially unsuccessful auctions)
nor unsuccessful competing plan proponents arékditp receive a substantial contribution
claim merely for putting forth a bid or a competiplgn. Seeln re Eldercare Home Health &
Hospice, 2007 Bankr. LEXIS 879 at *6-*7 (“the Bankruptcy Godontemplates competing plans
and contains no provision for an administrativencléo the losing party when more than one
plan is proposed”)n re Dana Corp.390 B.R. 100, 110 (Bankr. S.D.N.Y. 2008);re Kidron,
Inc., 278 B.R. 626, 630-31 (Bankr. M.D. Fla. 2002) (lo¢pthat “expenses incurred by a
creditor with respect merely to participating dsidder in the [auction for] a debtor’s assets in a
chapter 11 case are not ‘incurred by a creditonaking a substantial contribution’ to a chapter

11 case”)in re Granite Partners213 B.R. at 450-53n re Public Service Co. of New
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Hampshire 160 B.R. 404, 452 (Bankr. D.N.H. 1993) (biddebanhkruptcy auction cannot
establish substantial contribution claim solelydzshen auction participation). None of the fees
or expenses associated with the 2008 auction pg@asunt to a substantial contribution.

In DP Partners the substantial contribution claimant filed a gating plan setting off a
bidding war which ultimately provided $3 million meoto creditors. While the Debtor and the
Parent filed a number of competing plans ultimatebulting in the Parent’s full payment Plan,
the Harbinger Plan had little or no impact on fratcess. The Harbinger Plan at best provided
only potential benefit and, as such, is distingaida from the plan proponentP Partners

Additionally, the Movants failed to establish thia¢ actions they undertook directly
caused the benefit they claim the Debtors’ bankypases received. Demonstration of a direct
causal connection between the actions of the clatiisnad the benefit received by the bankruptcy
estate is required in order to prove a substacdiatribution. DP Partners, 106 F.3d at 673n
re Buttes Gas & Oil Co112 B.R. at 194. The Movants assert that sewdithleir actions
caused the Debtors and/or the Parent to amendréspiective plans of reorganization in these
cases. However, the Movants’ evidence on causalezdion is wholly speculative. Such
speculative evidence is nothing more than a concjusnd self-serving statement of what the
Movants believe occurred. Mere conclusory statemantl speculation regarding an alleged
substantial contribution to a bankruptcy case seafficient to establish a substantial
contribution claim.In re United States Lines, Ind.03 B.R. 427, 430 (Bankr. S.D.N.Y. 1989).

As they admit, there is no direct evidence thatNfovants caused any of the
amendments to the Parent’s or the Debtors’ Plans-aiteged benefit they claim these
bankruptcy cases received. Instead, the Movahtsotely on the temporal proximity of actions

taken by the Movants and certain amendments tBdnent’s Plan or the Debtors’ Plan.
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The temporal evidence the Movants adduced at Waal (1) the Parent amended the
Parent’s Plan shortly after Master Fund filed theiihger Plan; (2) the Parent amended the
Parent’s Plan after Harbinger objected to the Raré&tan; (3) the Asbestos Fiduciaries forged
an agreement with the Debtors after the filingh&f Harbinger Plan; and (4) the Debtors
amended the Debtors’ Plan after Master Fund fitedHarbinger Plan. While it is correct that
certain events chronologically occurred after oenents, there was no evidence adduced at
Trial that established a direct causal relationgl@fwveen any action by the Movants and the
actions described above.

To the contrary, the Parent’s decision to subnfulllgpayment plan was driven by
several factors independent of the Movants’ actiorduding, but not limited to, (1) the SCC
Judgment; (2) the rise in copper prices during2@9 plan negotiation and confirmation
process, (3) the Parent’s long-held desire to raairts ownership of ASARCO LLC and bring
the U.S. assets and operations back into the fatd global mining business, (4) the Parent’s
strong desire to bring an end to the costly, timestiming, and distracting litigation involving
environmental and asbestos claims, and (5) the @adecompeting plans filed by the Debtor.
The evidence adduced at trial did not establistthbypreponderance of the evidence, that the
Movants made a substantial contribution in theskhgtcy cases.

Likewise, there has been no proof offered, beybedemporal link, to show that the
Asbestos Fiduciaries joined forces with the Debtegarding their plan treatment because of the
actions of the Movants. To the contrary, therangple evidence that the Asbestos Fiduciaries
were under pressure from the Debtors to forge aseagent with the Debtors and Sterlite at the

time the Harbinger Plan was filed.
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Additionally, a creditor cannot recover on accooié substantial contribution when the
asserted contribution would have occurred evenawitthe claimant’s involvemenSee In re
New Power Cq.311 B.R. 118, 124 (Bankr. N.D. Ga. 2004) (denytimg substantial contribution
application because “the Court must conclude tiaBxaminer would have been appointed . . .
absent [the applicant’s alleged contribution]f);re Alert Holdings,157 B.R. 753, 759 (Bankr.
S.D.N.Y. 1993) (denying the substantial-contribntapplication when “even without the benefit
of the LPOC’s objection, most of the changes todiselosure statement would have been made
anyway”). As discussed above, many factors prepgedhd enabled the Parent eventually to
submit a full payment plan to meet its goal of iratay the Debtors. The Parent’s decision to
submit a full-payment plan was not driven by Masgtend'’s filing of the Harbinger Plan, the
Movants’ participation in the failed 2008 auctiommgess, or the Movants’ objections to the
Parent’s Plan, but instead was driven by the indégmet factors discussed above which occurred
regardless of the existence or actions of the Mtsvamherefore, the Movants failed to establish
that they caused a substantial contribution inghmekruptcy cases by a preponderance of the
evidence.

In sum, the Movants were large and expectedlyactieditors in these bankruptcy cases
and nothing more. However, merely being an actreglitor in a bankruptcy case does not
entitle that creditor to a claim for making a saosital contribution.In re Mirant, 354 B.R. at
136. The Movants ask this Court simply to igndre a@ctions of other parties in interest in these
cases and recognize the status of their actionstasnly “rare” or “unusual”, but as the primary
forces that caused the Parent and Debtor to urkgeatay action. This Court acknowledges that

these cases were successful for all creditorghieuactions of the Movants were not the primary
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cause of this success, nor did they create a “@r&inusual” circumstance that would
constitute a substantial contribution.

Because the Movants failed to show that they naasigbstantial contribution to these
bankruptcy cases pursuant to section 503(b)(3){EheoBankruptcy Code, they cannot recover
for any expenses that they incurred. Similarlg, Movants are not entitled to recover legal fees
or expenses under section 503(b)(4) of the Bankyupbde absent a finding of a substantial
contribution having been mad&ee In re Oxford Homes, In204 B.R. 264, 267 (Bankr. D.

Me. 1997) (“A finding under 8§ 503(b)(3)(D) that fhcreditor...made a substantial contribution
to [the Debtors’] reorganization is a prerequisit@dministrative allowance of ... counsel’s fees
under 8 503(b)(4)").

CONCLUSION

Based on the Findings of Fact and Conclusionsa®f detailed above, this Court
concludes that the Movants’ Application should keidd in its entirety.

It is therefore ORDERED that the Application of jgliéty Bondholders under 11 U.S.C.
Sections 503(b)(3)(D) and (b)(4) for Payment ofd~aed Reimbursement of Expenses for

Substantial Contribution (Docket No. 13897) is her®ENIED.

SIGNED 09/28/2010. % g;(

Richard ‘8. Schmidt
Unlted States Bankruptcy Judge

18/18



