
 

 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
-------------------------------------------------------------- x  
 
In re: 
 
AZURE DYNAMICS CORPORATION, et al.,1 
 

    Applicants in Foreign Proceedings. 
 

:
:
:
:
:
:
:

 
Case No.  12-47498 
Chapter 15 
Honorable Walter Shapero 
 
(Jointly Administered) 
 
Obj. Deadline: August 6, 2012 (4:00 p.m. EDT) 

 
-------------------------------------------------------------- x  

 
MOTION FOR AN ORDER ENFORCING THE ORDER OF THE  

CANADIAN COURT APPROVING THE EMPLOYEE  
RETENTION PLAN FOR THE AZURE GROUP  

 
Ernst & Young Inc. is the court-appointed monitor (the “Monitor”) and 

authorized foreign representative of Azure Dynamics Corporation (“AZD”), Azure Dynamics 

Inc., Azure Dynamics Incorporated and Azure Dynamics Limited (together the “Azure Group”) 

in proceedings (the “Canadian Proceedings”) under Canada’s Companies’ Creditors 

Arrangement Act, R.S.C. 1985, c. C-36 (as amended, the “CCAA”), pending before the Supreme 

Court of British Columbia (the “Canadian Court”).   

On June 15, 2012, the Canadian Court entered an order (the “Canadian ERP 

Order”) approving, inter alia, an employee retention plan (the “ERP”) for the Azure Group.2  A 

                                                 
1 The applicants in these chapter 15 cases are: Azure Dynamics Corporation (Case No. 12-47498); Azure Dynamics 
Inc. (Case No. 12-47501); Azure Dynamics Incorporated (Case No. 12-47496); Azure Dynamics Limited (Case No. 
12-47502). 
2 The Canadian ERP Order also provides for an extension of the stay of proceedings in the Canadian Proceedings to 
July 16, 2012.  By its order dated May 5, 2012 (the “Recognition Order”) [Dkt. No. 57], this Court granted 
recognition of the Canadian Proceedings as “foreign main proceedings” and enforced the Order Made After 
Application of the Canadian Court dated March 26, 2012 (the “Initial Order”), including the stay of proceedings 
contained therein, and any amendments or extensions thereof that may subsequently be granted by the Canadian 
Court.  Accordingly, by this Motion the Monitor is only seeking recognition and enforcement of the portion of the 
Canadian ERP Order approving the ERP. 
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copy of the Canadian ERP Order is attached hereto as Exhibit 6.  A copy of the ERP is attached 

as Schedule B to the Canadian ERP Order.   

The details of the ERP are further discussed in the Third Report of the Monitor 

dated June 4, 2012 (the “Third Monitor’s Report”), which report the Monitor caused to be filed 

and served in these cases on June 7, 2012 [Dkt. No. 61].  The Canadian ERP Order authorizes 

and directs the Azure Group, with the assistance and under the supervision of the Monitor, to 

implement the ERP.  The Monitor believes that the ERP approved by the Canadian ERP Order is 

crucial to the ultimate success of the Azure Group’s restructuring efforts. 

By this motion (the “Motion”), the Monitor respectfully requests that this Court 

enter an order pursuant to sections 1507, 1509, 1525(a) and 105(a) of the Bankruptcy Code in the 

form annexed hereto as Exhibit 1 (the “Proposed ERP Order”) giving full force and effect in 

the United States to the Canadian ERP Order.  In support thereof, the Monitor respectfully 

represents as follows: 

JURISDICTION AND VENUE 

1. This court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 

and 1334 and section 1501 of the Bankruptcy Code.  This is a core proceeding pursuant to 28 

U.S.C. § 157(b)(2)(P).  Venue in this District is proper pursuant to 28 U.S.C. §§ 1410(1) and (3).  

The statutory predicates for the relief requested herein are sections 1507, 1509, 1525(a) and 

105(a) of the Bankruptcy Code. 

BACKGROUND 

2. This Court is respectfully referred to the Chapter 15 Petitions and the 

Affidavit of Stephen Lee (the “Lee Affidavit”) in support of the application of the Azure Group 

under the CCAA, sworn and submitted to the Canadian Court on March 26, 2012, and annexed 
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as Exhibit B to the declaration of Lisa J. P. Kraidin made and filed with this Court on March 26, 

2012 [Dkt. No. 6], for a complete description of the Canadian Proceedings, the Azure Group’s 

business, corporate organization, current indebtedness and capital structure, and the 

circumstances leading to the commencement of the above-referenced chapter 15 cases. 

The ERP  

3. As described in greater detail in the Third Monitor’s Report, the Azure 

Group, in consultation with the Monitor, developed the ERP in order to retain the current 

employees of the Azure Group and to provide incentives to senior management to implement a 

Successful Transaction3 as part of the sale and investment solicitation process (the “SISP”),4 

which process is designed to provide a framework for the Azure Group to identify and 

effectively negotiate with potential purchasers and/or investors (the “Interested Parties”).  

4. The ERP reflects the Azure Group’s recognition that its employee base 

and associated human capital is a critical asset that has a direct impact on the Azure Group’s 

going-concern value.  The Monitor agrees with this view and has worked with the Azure Group 

to develop the ERP to provide the Azure Group with the means to retain critical employees at a 

time of uncertainty about their future employment prospects and provide appropriate incentives 

to key management to administer the SISP and implement a successful transaction for the benefit 

of all stakeholders.  

                                                 
3 “Successful Transaction” means either a combination of:  
 (i)  a sale of all or substantially all of the assets of the Azure Group, in one more transactions; or 
 (ii)  an investment in the Azure Group to fund a plan of compromise and arrangement acceptable to the 
  requisite majorities of creditors under applicable Canadian law and approved by the Canadian  
  Court.  
4 This Court is respectfully referred to the Second Report of the Monitor dated April 18 2012 (the “Second 
Monitor’s Report”), which report the Monitor caused to be filed and served in these cases on April 30, 2012 [Dkt. 
No. 47], for a full description of the SISP.  On April 23, 2012, the Canadian Court entered an order (the “Canadian 
SISP Order”) that, inter alia, approved the SISP.  On the motion of the Monitor, this Court recognized and gave 
full force and effect to the Canadian SISP Order in the United States by its Order dated June 16, 2012 [Dkt. 64]. 
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5. To accomplish these objectives, the ERP is structured to include three 

separate components:  

(a) a retention plan (the “Retention Plan”) applicable to non-

management employees; 

(b) a management incentive plan (the “Management Incentive 

Plan”) applicable to management-level employees; and  

(c) an executive compensation plan (the “Executive 

Compensation Plan”) applicable to certain executives.  

6. Further, as discussed more fully below, the Canadian Court has approved 

the grant of a priority charge over the Azure Group's Property to secure payments contemplated 

by the ERP (the “ERP Charge”).  

The Retention Plan 

7. The Azure Group has determined, and the Monitor agrees, that the 

Retention Plan is critical to the ultimate success of the Azure Group’s restructuring efforts.  

Alternative employers are aggressively courting the Azure Group’s engineering personnel, and 

significant staff reductions, carried out as an austerity measure, have rendered the remaining staff 

critical to the Azure Group’s operations.  The Retention Plan is designed to incentivize the Azure 

Group’s non-management employees, many of whom have highly technical skills that are in high 

demand in the industry, to remain as employees at the Azure Group through to a final disposition 

of the Canadian Proceedings.  

8. The Retention Plan is only applicable to non-management employees of 

the Azure Group and provides for a two-tranche payment to eligible employees in an amount not 
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to exceed C$500,000.  The first tranche payment was made to eligible employees on June 30, 

2012.  The second tranche payment will be disbursed three (3) business days following the 

earlier of: (i) the date on which a Successful Transaction is implemented; (ii) the date on which 

the Canadian Proceedings are terminated; and (iii) August 31, 2012.  The allocation of the 

amounts payable under the first tranche is outlined in the schedules annexed to the ERP.  The 

allocation of amounts payable under the second tranche will be determined by the Board of 

Directors of AZD, prior to the payment date.   

The Management Incentive Plan 

9. The purpose of the Management Incentive Plan is to incentivize certain 

management-level employees  to dedicate their time and attention to the SISP.  As noted above, 

these employees are not participating in the Retention Plan, and will not receive funds under the 

Management Incentive Plan unless there is a Successful Transaction.  This is intended to align 

the interests of these employees with all other stakeholders in the Azure Group by promoting 

their efforts to maximize overall enterprise value.   

10. The Management Incentive Plan provides for a payment to management-

level employees (the “Management Incentive Amount”) of ten percent (10%) of the amount by 

which the Gross Value of a Successful Transaction5 exceeds the sum of (i) the aggregate secured 

claims of Johnston Controls, Inc. and Silicon Valley Bank (as determined by a Canadian Court-

approved claims process), and (ii) the aggregate claims secured by the priority charges approved 

by the Canadian Court in the Initial Order as of the date of the implementation of a Successful 

                                                 
5 “Gross Value of a Successful Transaction” means:  
 (i)  For an asset sale, the consideration paid by the purchaser including the purchase price (net of  
  adjustments) and the value of any obligations assumed; and 
 (ii)  For an investment, the imputed enterprise value of the Azure Group as of the date of   
  implementation of the Successful Transaction.  
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Transaction.  These employees will receive 75% of the Management Incentive Amount only 

after a Successful Transaction is implemented and the remaining 25% of the Management 

Incentive Amount three (3) months following implementation of a Successful Transaction.  

The Executive Compensation Plan 

11. The purpose of the Executive Compensation Plan is to incentivize certain 

executives (individually “Executive” and collectively the “Executives”) to continue to diligently 

administer the SISP and to achieve the goal of closing a Successful Transaction.  The funds 

available for distribution under the Executive Compensation Plan are equal to 50% of the 

aggregate Annual Total Compensation6 of the Executives up to a maximum amount of 

C$650,000.   

12. The Executives are entitled to participate in the Executive Compensation 

Plan provided in each case that: 

(a) the Executive was employed by the Azure Group on the date 

the Canadian Court approved the ERP, June 15, 2012; 

(b) a Successful Transaction is implemented;  

(c) the Executive has not resigned or been terminated for cause 

prior to the implementation of a Successful Transaction; and  

(d) in connection with a Successful Transaction the Executive’s 

employment is terminated without cause and he is either not 

offered employment by the purchaser or continuing entity (as 

                                                 
6 “Annual Total Compensation” means the Executives’ annual base salary, bonus, RRSP top-up entitlement, health 
benefits and car allowance as of June 15, 2012. 

12-47498-wsd    Doc 69    Filed 07/18/12    Entered 07/18/12 12:22:53    Page 6 of 44



 

 7

the case may be) or is offered employment on Inferior Terms 

(as defined in the ERP).  

The ERP Charge 

13. To secure payments under the ERP the Canadian Court has approved the 

ERP Charge.  The ERP Charge is bifurcated into:  

(a) a charge in respect of the entitlements under the Retention 

Plan and the Management Incentive Plan that ranks in priority 

to all claims, liens, charges, and encumbrances (the 

“Encumbrances”) other than the Administration Charge (as 

defined in the Initial Order); and  

(b) a charge in respect of entitlements under the Executive 

Compensation Plan that ranks in priority to the 

Encumbrances, other than the priority charges provided for in 

the Initial Order, the DIP Charge (as defined in the order of 

the Canadian Court dated April 13, 2012, approving the terms 

of a debtor-in-possession financing agreement), and the 

enforceable Encumbrances, in favor of the Azure Group’s 

secured creditors.  

14. In the Third Monitor’s Report, the Monitor recommended approval of the 

ERP and the ERP Charge to the Canadian Court.  The Monitor now seeks enforcement of the 

Canadian ERP Order in these ancillary cases.  
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RELIEF REQUESTED 

15. By this Motion, the Monitor respectfully requests the entry of an order 

giving full force and effect in the United States to the Canadian ERP Order pursuant to sections 

1507, 1509, 1525(a) and 105(a) of the Bankruptcy Code. 

16. Enforcement of the Canadian ERP Order is needed to ensure that 

remaining employees will be incentivized to continue providing the highly technical and 

specialized customer support functions required by the Interested Parties throughout the 

pendency of the Azure Group’s restructuring and that the Executives will continue to work 

diligently towards concluding the SISP and closing a Successful Transaction.   

17. Section 1525(a) of the Bankruptcy Code provides that, "consistent with 

section 1501, the court shall cooperate to the maximum extent possible with a foreign court or a 

foreign representative."  11 U.S.C. § 1525(a). Further, section 1507(a) provides that, upon 

recognition, subject to the specific limitations stated elsewhere in chapter 15, "the court may 

provide additional assistance to a foreign representative."   

18. In addition, section 1509 of the Bankruptcy Code provides that “if the 

court grants recognition under section 1517, and subject to any limitations that the court may 

impose consistent with the policy of [chapter 15] . . . a court in the United States shall grant 

comity or cooperation to the foreign representative.”  11 U.S.C. § 1509(b)(3).  This provision has 

been interpreted to reflect a strong policy favoring the grant of comity after the recognition of a 

foreign proceeding so long as granting comity does not contravene a fundamental public policy 

of the United States.  See CT Inv. Mgmt. Co., LLC v. Carbonell & Grupo Costamex, 2012 U.S. 

Dist. LEXIS 3356, at *11-12 (S.D.N.Y. Jan. 6, 2012) (“Once a foreign proceeding has been 

recognized by a U.S. bankruptcy court, it is mandatory that U.S. courts extend comity to a 
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foreign representative’s request for a grant of comity unless granting such request would 

contravene U.S. public policy.”); see also In re Condor Ins. Ltd., 601 F.3d 319, 324 (5th Cir. 

2010) (noting that “U.S. courts must grant comity and cooperation to the foreign representative” 

after recognition); In re Qimonda AG Bankr. Litig., 433 B.R. 547, 565 (E.D. Va. 2010) (“Put 

another way, §§ 1509 (b) (3) and 1506, read in pari materia, provide that comity shall be granted 

following the U.S. recognition of a foreign proceeding under chapter 15, subject to the caveat 

that comity shall not be granted when doing so would contravene fundamental U.S. public 

policy.”). 

19. The relief sought by this Motion does not contravene any fundamental 

public policy of the United States.  The primary aim of the ERP and its component parts is to 

incentivize key employees of the Azure Group to continue working to preserve and enhance the 

going-concern value of the Azure Group’s business at a time of great uncertainty and, in the case 

of the Management Incentive Plan, to implement a transaction that would benefit all 

stakeholders. The importance of incentivizing critical employees to continue working towards 

the successful reorganization of a bankrupt entity has long been recognized by courts in the 

United States, and plans providing for enhanced remuneration for such employees are routinely 

approved in plenary cases so long as they comply with the requirements set forth in section 

503(c) of the Bankruptcy Code.7  See e.g., In re Velo Holdings Inc., Case No. 12-11384, 2012 

WL 2015870 at 1 (Bankr. S.D.N.Y. June 6, 2012); In re Mesa Air Grp., No. 10-10018, 2010 WL 

3810899 at 4 (Bankr. S.D.N.Y. Sept. 24, 2010); In re Dana Corp, 358 B.R. 567 (Bankr. 

S.D.N.Y.).   

                                                 
7 In ancillary cases under the Bankruptcy Code, such as this one, the specific requirements of section 503(c) do not 
apply.  See 11 U.S.C. § 103(a) ("Except as provided in section 1161 of this title, chapters 1, 3, and 5 of this title 
apply in a case under chapter 7, 11, 12, or 13 of this title, and this chapter, sections 307, 362(0), 555 through 557, 
and 559 through 562 apply in a case under chapter 15."). 
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20. In an ancillary case the relevant inquiry is whether recognition and 

enforcement of the ERP would be “manifestly contrary to the public policy of the United States.” 

11 U.S.C. § 1506.  Courts have consistently held that section 1506's public policy exception 

should be narrowly construed.  Thus, comity should be granted even where the foreign law 

and/or procedures are not identical to U.S. law and/or procedures.  See e.g., In re RSM Richter 

Inc. v. Aguilar (In re Ephedra Prods. Liab. Litig.), 349 B.R. 333, 336 (S.D.N.Y. 2006) (granting 

comity in a chapter 15 case to a Canadian court’s claims resolution procedure in a CCAA 

proceeding that did not provide for jury trial of personal injury claims); In re Metcalfe & 

Mansfield Alt. Invs., 421 B.R. 685 (Bankr. S.D.N.Y. 2010) (granting comity in a chapter 15 case 

to a CCAA plan of arrangement that included third-party releases that arguably could not be 

granted in a U.S. bankruptcy proceeding).8 

21. Enforcement of the Canadian ERP Order in the Azure Group's chapter 15 

cases is entirely consistent with, and warranted by, longstanding principles of international 

comity.  Relief similar to that requested herein has also been granted before in this circuit.  See 

e.g., In re Biltrite Rubber (1984) Inc., No. 09-31423 (Bankr. N.D. Ohio Apr. 2, 2009) 

(recognizing and enforcing a Canadian court order approving an employee “retention program” 

with amounts owing under the program to be secured as part of the priority administrative charge 

provided for in the debtors’ CCAA proceeding).   

22. Even outside of the chapter 15 context, it is well settled that a foreign 

judgment “should generally be accorded comity if ‘its proceedings are according to the course of 

                                                 
8 As Judge Cardozo observed long ago, expressing a sentiment that has been consistently reaffirmed up until the 
present day: “[w]e are not so provincial as to say that every solution of a problem is wrong because we deal with it 
otherwise at home.”  Ackermann v. Levine, 788 F.3d 830 (2d Cir. 1986) (reaffirming the narrowness of the public 
policy except to enforcement of foreign judgments) (quoting Loucks v. Standard Oil Co., 224 N.Y. 99, 110-11 
(1918) (Cardozo, J.)). 
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a civilized jurisprudence,’ i.e., fair and impartial.” In re RSM Richter Inc. v. Aguilar (In re 

Ephedra Prods. Liab. Litig.), 349 B.R. 333, 336 (S.D.N.Y. 2006) (citing Hilton v. Guyot, 159 

U.S. 113 (1895)).  Significantly for this case, in light of the fact that the Azure Group’s Foreign 

Main Proceedings are located in Canada, courts have routinely observed that “when the foreign 

proceeding is in a sister common law jurisdiction with procedures akin to our own, comity 

should be extended with less hesitation, there being fewer concerns over the procedural 

safeguards employed in those foreign proceedings.” In re Bd. of Dirs. of Hopewell Int’l Ins. Ltd., 

Inc., 238 B.R. 25, 67 (Bankr. S.D.N.Y. 1999), aff’d, 238 B.R. 699 (S.D.N.Y. 2002) (internal 

quotations and citations omitted).  Comity principles are even more compelling in proceedings 

under chapter 15, a statute expressly created to further international comity and cooperation. See 

11 U.S.C. §1501; In re Atlas Shipping A/S, 404 B.R. 726, 738 (Bankr. S.D.N.Y. 2009) (chapter 

15 “specifically contemplates that the court should be guided by principles of comity and 

cooperation with foreign courts in deciding whether to grant the foreign representative additional 

post-recognition relief.”). 

23. The Monitor is of the view that the implementation of the ERP is critical 

to the ultimate success of the Azure Group’s restructuring efforts and that recognition and 

enforcement of the Canadian ERP Order would further the goals underlying chapter 15 of the 

Bankruptcy Code and in no way contravene a fundamental public policy of the United States.   

24. Finally, the Canadian Court has expressly requested the aid and 

recognition of this Court to give effect to the Canadian ERP Order in the United States and to 

assist the Monitor in carrying out the terms of the Canadian ERP Order.  See the Canadian ERP 

Order at ¶ 9.  Accordingly, the Monitor respectfully requests that this Court enter the Proposed 

12-47498-wsd    Doc 69    Filed 07/18/12    Entered 07/18/12 12:22:53    Page 11 of 44



 

 12

Order giving full force and effect to the Canadian ERP Order in the United States, pursuant to 

sections 1507, 1509, 1525(a) and 105(a) of the Bankruptcy Code. 

NOTICE 

25. Notice of this Motion shall be served by the Monitor by U.S. mail, first-

class postage prepaid or by overnight courier upon (i) the United States Trustee for the Eastern 

District of Michigan, (ii) all known creditors and all other parties against whom relief is sought 

(or their counsel), including any such parties (or counsel) that have addresses outside of the 

United States, and (iii) any other parties that have filed a notice of appearance in this case. 

26. The Monitor respectfully requests that any objections to the entry of the 

Proposed ERP Order must be made in writing pursuant to the Bankruptcy Code and the 

Bankruptcy Rules and describe the basis thereof, which objection or response must be filed with 

this Court and served upon counsel for the Monitor by no later than August 6, 2012, at 4:00 p.m. 

(EDT).  Notices to counsel for the Monitor should be addressed to Allen & Overy LLP, 1221 

Avenue of the Americas, New York, New York 10020, Attention: Ken Coleman, Lisa J. P. 

Kraidin, and Rowena White; and Pepper Hamilton LLP, Suite 1800, 4000 Town Center, 

Southfield, Michigan, 48075, Attention: Robert S. Hertzberg and Deborah Kovsky-Apap. 
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 WHEREFORE, the Monitor respectfully requests that the Court enter the Proposed 

ERP Order attached hereto as Exhibit 1 and grant such other relief as this Court determines is 

fair and equitable under the circumstance. 

Dated: July 18, 2012 
       

ALLEN & OVERY LLP 
 
Ken Coleman 
Lisa J. P. Kraidin 
Rowena White 
1221 Avenue of the Americas 
New York, New York 10020  
Telephone (212) 610-6300 
Facsimile (212) 610-6399 
ken.coleman@allenovery.com 
lisa.kraidin@allenovery.com 
rowena.white@allenovery.com 
 
-and- 
 

       PEPPER HAMILTON LLP 
 
        /s/Deborah Kovsky-Apap                   
       Robert S. Hertzberg (P30261) 
       Deborah Kovsky-Apap (P68258) 
       Suite 1800 
       4000 Town Center 
       Southfield, Michigan 48075   
       Telephone (248) 359-7300 
       Facsimile (248) 359-7700 
       hertzbergr@pepperlaw.com 
       kovskyd@pepperlaw.com   
  

Attorneys for Ernst & Young Inc., as 
Monitor and Foreign Representative of the 
Azure Group 
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Proposed ERP Order 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

-------------------------------------------------------------- x  
 
In re: 
 
AZURE DYNAMICS CORPORATION, et al.1 
 

Applicants in Foreign Proceedings. 
 

:
:
:
:
:
:
:

 
Case No.  12-47498 
Chapter 15 
Honorable Walter Shapero 
 
(Jointly Administered) 
 
 

-------------------------------------------------------------- x  
 

ORDER ENFORCING ORDER OF THE CANADIAN COURT APPROVING 
THE EMPLOYEE RETENTION PLAN FOR THE AZURE GROUP 

 
The  Motion for an Order Enforcing the Order of the Canadian Court Approving 

the Employee Retention Plan for the Azure Group (the “Motion”) was brought by Ernst & 

Young Inc., the court-appointed monitor (the “Monitor”) and authorized foreign representative 

of Azure Dynamics Corporation, Azure Dynamics Inc., Azure Dynamics Incorporated and Azure 

Dynamics Limited (together, the “Azure Group”) in proceedings (the “Canadian 

Proceedings”) under Canada’s Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as 

amended, the “CCAA”), pending before the Supreme Court of British Columbia (the “Canadian 

Court”).   

By the Motion, the Monitor requested that this Court enter an order giving full 

force and effect in the United States to the Canadian Court’s Order Made After Application 

entered in the Canadian Proceedings on June 15, 2012 (the “Canadian ERP Order”) approving 

the employee retention plan (the “ERP”), which plan is attached as Schedule B to the Canadian 

                                                 
1 The applicants in these chapter 15 cases are: Azure Dynamics Corporation (Case No. 12-47498); Azure Dynamics 
Inc. (Case No. 12-47501); Azure Dynamics Incorporated (Case No. 12-47496); Azure Dynamics Limited (Case No. 
12-47502). 
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ERP Order and is described in detail in the Third Report of the Monitor dated June 4, 2012 (the 

“Third Monitor’s Report”) [Dkt. No. 61]. The Canadian ERP Order is attached as Exhibit 6 to 

the Motion.  The Canadian ERP Order authorizes and directs the Azure Group, with the 

assistance and under the supervision of the Monitor, to implement the ERP.  

The Court has considered and reviewed the Motion, the Canadian ERP Order, the 

ERP, and the Third Monitor’s Report.  Based on the foregoing, and sufficient and proper notice 

of the Motion and the relief requested therein having been provided, and it appearing that the 

relief requested in the Motion is in the best interests of the Azure Group and the other parties in 

interest in these chapter 15 cases, and any objections filed having been withdrawn or overruled, 

after due deliberation and sufficient cause appearing therefore: 

 NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Motion is granted.  

2. The Canadian ERP Order, including any extensions or amendments thereto, is 

hereby given full force and effect in the United States.  

3. This Court shall retain jurisdiction with respect to all matters relating to the 

interpretation or implementation of this Order. 

The Motion and all other filings in this case shall be made available upon request at the offices of 

Allen & Overy LLP, 1221 Avenue of the Americas, New York, New York 10020 to the attention 

of Joseph Badtke-Berkow, (212) 610-6300, joseph.badtke-berkow@allenovery.com. 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

-------------------------------------------------------------- x  
 
In re: 
 
AZURE DYNAMICS CORPORATION, et al.1 
 

Applicants in Foreign Proceedings. 
 

:
:
:
:
:
:
:

 
Case No.  12-47498 
Chapter 15 
Honorable Walter Shapero 
 
(Jointly Administered) 

-------------------------------------------------------------- x  
 

NOTICE OF MOTION FOR AN ORDER ENFORCING THE ORDER OF THE  
CANADIAN COURT APPROVING THE EMPLOYEE  

RETENTION PLAN FOR THE AZURE GROUP 
 

 PLEASE TAKE NOTICE that on July 18, 2012, Ernst & Young Inc., the court-appointed 
monitor (the “Monitor”) and authorized foreign representative of Azure Dynamics Corporation, Azure 
Dynamics Inc., Azure Dynamics Incorporated and Azure Dynamics Limited (together, the “Azure 
Group”) in proceedings (the “Canadian Proceedings”) under Canada’s Companies’ Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 (as amended, the “CCAA”), pending before the Supreme Court 
of British Columbia (the “Canadian Court”), filed its Motion for an Order Enforcing the Order of the 
Canadian Court Approving the Employee Retention Plan for the Azure Group (the “Motion”) in the 
United States Bankruptcy Court for the Eastern District of Michigan (the “Bankruptcy Court”) 
seeking entry of an order giving full force and effect in the United States to the Canadian Court’s 
Order Made After Application entered in the Canadian Proceedings on June 15, 2012 (the “Canadian 
Order”). 
  
 PLEASE TAKE FURTHER NOTICE that your rights may be affected by the relief 
sought in the Motion.  You should read these papers carefully and discuss them with your 
attorney, if you have one.  If you do not have an attorney, you may wish to consult one. 
  
 PLEASE TAKE FURTHER NOTICE that if you do not want the Bankruptcy Court to grant 
the Monitor’s Motion, or you want the Bankruptcy Court to consider your views on the Motion, by 
August 6, 2012 at 4:00 p.m. (EDT) you or your attorney must:  
 
 1. File a written objection or response to the Motion explaining your position with the 
  Bankruptcy Court electronically through the Bankruptcy Court’s electronic case filing 
  system in accordance with the Local Rules of the Bankruptcy Court or by mailing any 
  objection or response to:2  
 

 

                                                 
1 The applicants in these chapter 15 cases are: Azure Dynamics Corporation (Case No. 12-47498); Azure Dynamics Inc. 
(Case No. 12-47501); Azure Dynamics Incorporated (Case No. 12-47496); Azure Dynamics Limited (Case No. 12-47502). 
2 A response must comply with F. R. Civ. P. 8(b), (c) and (e). 
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2 

 
United States Bankruptcy Court 

Theodore Levin Courthouse 
231 West Lafayette Street 

Detroit, MI 48226 
 
 2. Serve a copy of any objection or response upon:  
 

Allen & Overy LLP 
1221 Avenue of the Americas 

New York, NY 10020 
Attention: Ken Coleman, Lisa J.P. Kraidin and Rowena White 

 
-and- 

 
Pepper Hamilton LLP 

Suite 1800, 4000 Town Center 
Southfield, Michigan 48075  

Attn: Robert Hertzberg and Deborah Kovsky-Apap 

PLEASE TAKE FURTHER NOTICE that if an objection or response is timely filed and 
served, the clerk may schedule a hearing on the Motion and you will be served with a notice of the 
date, time and location of the hearing. 
 
 PLEASE TAKE FURTHER NOTICE that if you or your attorney do not take these steps, 
the court may decide that you do not oppose the relief sought in the Motion and may enter an 
order granting such relief. 
 

 

 

 

[Intentionally left blank] 
 

12-47498-wsd    Doc 69    Filed 07/18/12    Entered 07/18/12 12:22:53    Page 19 of 44



 
 

3 

Dated: July 18, 2012 
 

ALLEN & OVERY LLP 
 
Ken Coleman 
Lisa J.P. Kraidin 
Rowena White 
1221 Avenue of the Americas 
New York, New York 10020  
Telephone (212) 610-6300 
Facsimile (212) 610-6399 
ken.coleman@allenovery.com 
lisa.kraidin@allenovery.com 
rowena.white@allenovery.com 
 
-and- 
 

       PEPPER HAMILTON LLP 
 
        /s/ Deborah Kovsky-Apap            
       Robert S. Hertzberg (P30261) 
       Deborah Kovsky-Apap (P68258) 

Suite 1800 
       4000 Town Center 
       Southfield, Michigan 48075 
       Telephone (248) 359-7300 
       Facsimile (248) 359-7700 
       hertzbergr@pepperlaw.com 
       kovskyd@pepperlaw.com 
        

Attorneys for Ernst & Young Inc., as Monitor and 
Foreign Representative of the Azure Group 
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Exhibit 3 

Required Brief 

Not applicable 
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Exhibit 4 

Certificate of Service 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
-------------------------------------------------------------- x  
 
In re: 
 
AZURE DYNAMICS CORPORATION, et al.,1 
 

    Applicants in Foreign Proceedings. 
 

:
:
:
:
:
:
:

 
Case No.  12-47498 
Chapter 15 
Honorable Walter Shapero 
 
(Jointly Administered) 
 

-------------------------------------------------------------- x  
 

CERTIFICATE OF SERVICE 

  The Azure Group has engaged GCG, Inc. (“GCG”) to act as its noticing 

agent in the Azure Group’s chapter 15 cases.  GCG will serve the Motion as provided for 

in the Motion and file a subsequent proof of service with the Court after it has performed 

the service.  

 

 

 

[Intentionally left blank] 

                                                 
1 The applicants in these chapter 15 cases are: Azure Dynamics Corporation (Case No. 12-47498); Azure 
Dynamics Inc. (Case No. 12-47501); Azure Dynamics Incorporated (Case No. 12-47496); Azure Dynamics 
Limited (Case No. 12-47502). 
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Dated: July 18, 2012 
 

ALLEN & OVERY LLP 
 
Ken Coleman 
Lisa J.P. Kraidin 
Rowena White 
1221 Avenue of the Americas 
New York, New York 10020  
Telephone (212) 610-6300 
Facsimile (212) 610-6399 
ken.coleman@allenovery.com 
lisa.kraidin@allenovery.com 
rowena.white@allenovery.com 
 
-and- 
 

       PEPPER HAMILTON LLP 
 
        /s/ Deborah Kovsky-Apap            
       Robert S. Hertzberg (P30261) 
       Deborah Kovsky-Apap (P68258) 
       Suite 1800 
       4000 Town Center 
       Southfield, Michigan 48075  
       Telephone (248) 359-7300 
       Facsimile (248) 359-7700 
       hertzbergr@pepperlaw.com 
       kovskyd@pepperlaw.com 

 
Attorneys for Ernst & Young Inc., as 
Monitor and Foreign Representative 
of the Azure Group 
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Exhibit 5 

Affidavits 

Not applicable 
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Exhibit 6 
 

Documentary Exhibits 

 
Canadian ERP Order 
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