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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

Chapter 11
In re:
Case No. 16- 41161-659
ABENGOA BIOENERGY US HOLDING, LLC,
etal., (Jointly Administered)

Debtors.

DEBTORS’ MOTION FOR ENTRY OF AN ORDER APPROVING
THE SALE OF CERTAIN ASSETS FREE AND CLEAR OF ALL
LIENS., CLAIMS., ENCUMBRANCES AND INTERESTS

The above-captioned debtors and debtors in possession (collectively, the “Debtors”),

hereby move this Court (the “Motion”) for entry of an order (the “Proposed Order”)l pursuant to

sections 105(a) and 363 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules

2002 and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) (i)

authorizing entry into and performance under the Residential Real Estate Contract between
Debtor Abengoa Bioenergy Engineering & Construction LLC (the “Selling Debtor”) and Robert

A. Rich (“Purchaser”), attached hereto as Exhibit A (the “Purchase Agreement”); (ii) approving

the sale and transfer of Selling Debtor’s interest in the real property commonly known as 998
Road P, Hugoton, Kansas (the “Property”) in accordance with the Purchase Agreement (the
“Sale”); and (iii) granting such other and further relief as is just and proper. In support of the

Motion, the Debtors respectfully state as follows:

1
A copy of the Proposed Order will be provided to the Notice Parties (as defined below) and made available on the
Debtors’ Case Information Website at Attps://cases.primeclerk.com/abengoa.
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JURISDICTION AND VENUE
1. This Court has jurisdiction to consider the Motion pursuant to 28 U.S.C. §§ 157
and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue of these cases and
this Motion in this District is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
2. The statutory bases for the relief requested herein are sections 105(a) and 363 title
11 of the Bankruptcy Code and Bankruptcy Rules 2002 and 6004.

BACKGROUND

3. On February 24, 2016 (the “Petition Date™), each of the Debtors filed a voluntary
petition for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy

Code”). On June 12, 2016 (the “Maple Petition Date”), certain additional Debtors each filed a

voluntary petition for relief under chapter 11 of the Bankruptcy Code. These cases are jointly
administered pursuant to Bankruptcy Rule 1015(b). The Debtors continue to manage and
operate their businesses as debtors in possession under sections 1107 and 1108 of the Bankruptcy
Code.

4. On March 11, 2016, the United States Trustee appointed an Official Committee of
Unsecured Creditors (the “Committee”). No trustee or examiner has been appointed in the
chapter 11 cases.

5. Additional information about the Debtors’ business operations, their capital and
debt structures, and the events leading to the filing of these chapter 11 cases, is set forth in detail
in the Declaration of Sandra Porras Serrano in Support of Chapter 11 Petitions and First Day
Pleadings [Docket No. 12] and the Supplemental Declaration of Sandra Porras Serrano [Docket

No. 373], which are fully incorporated herein by reference.
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RELIEF REQUESTED

6. The Debtors respectfully request that the Court enter an order, substantially in the
form of the Proposed Order, approving the Purchase Agreement and approving the Sale and
transfer of Selling Debtor’s interest in the Property.

THE PURCHASE AGREEMENT AND SALE

7. The Property was developed in connection with the nearby Hugoton Plant owned
by Debtors’ affiliate Abengoa Bioenergy Biomass of Kansas, LLC (“ABBK”), which Plant and
related property is the subject of a sale process in ABBK’s chapter 11 case pending before the
United States Bankruptcy Court for the District of Kansas (Case No. 16-10446). Since the
Petition Date, the Debtors have engaged local real estate agents to market the property, and have
engaged in discussions and negotiations with multiple potential purchasers, ultimately executing
the contract described herein with Purchaser to sell the Property.

8. The Selling Debtor believes that the Sale would generate value for its estate by
relieving the Selling Debtor of an asset that neither it nor its affiliates plan to use in the future,
and that entry of the Proposed Order is essential in order to achieve these benefits. Moreover,
the Selling Debtor believes that the Sale closing must move forward in order to preserve the
terms of the Purchase Agreement. It is unlikely that other purchasers for the Property could be
found in the near term on similarly favorable terms, given the current market environment and
the proximity of the house to ABBK’s Hugoton plant. The Selling Debtor has therefore
concluded, in the exercise of its sound business judgment, that the Sale is fair and reasonable,

and that the Sale is in the best interests of the Selling Debtor’s estate and creditors.

EAST\125421695.2 3



Case 16-41161 Doc 426 Filed 06/22/16 Entered 06/22/16 22:06:22 Main Document

Pg 4 of 31
9. The principal terms of the Purchase Agreement are summarized in the following
chart: >
SUMMARY DESCRIPTION
Seller Abengoa Bioenergy Engineering & Construction LLC
Purchaser Robert A. Rich
Sale/Purchase Price $200,000.00

Earnest Money Deposit | $5,000.00

Real Estate Commission | Purchaser will pay a real estate commission of 6% of the contract price to
Faulkner Real Estate and all fees associated with the closing.

Closing and Possession | Closing shall be completed on or before August 1, 2016, and Selling Debtor
shall deliver possession of the Property to Purchaser upon closing.

Conditions to Closing The obligations of Selling Debtor and Purchaser to consummate the Sale will
be subject, inter alia, to Purchaser obtaining a mortgage loan in the principal
amount of $45,000.00. If the final appraised value of the Property as
determined by Purchaser’s appraiser is not equal to or greater than the
purchase price under the Purchase Agreement, Purchaser may send a written
notice informing Selling Debtor of Purchaser’s request to renegotiate the
purchase price under the Purchase Agreement. Within five (5) business days
after Selling Debtor’s receipt of Purchaser’s written request, Purchaser and
Selling Debtor may keep the Purchase Agreement in effect by agreeing to a
purchase price that is agreeable to Purchaser and Selling Debtor and signing
an addendum to the Purchase Agreement containing the agreed upon
purchase price.

BASIS FOR RELIEF

A. The Sale of the Property Is an Appropriate Exercise of the Debtors’ Sound Business
Judgment and Should Be Approved.

10.  Pursuant to section 363(b)(1) of the Bankruptcy Code “[t]he trustee, after notice

and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of

2

Capitalized terms used but not otherwise defined in the summary chart shall have the meaning ascribed to such
terms in the Purchase Agreement. This summary is provided for the convenience of the Court and parties in interest.
To the extent there is any conflict between this summary and the Purchase Agreement, the latter governs in all
respects.
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the estate.” 11 U.S.C. § 363(b)(1). Moreover, section 105(a) of the Bankruptcy Code provides
that “[t]he Court may issue any order, process, or judgment that is necessary or appropriate to
carry out the provisions of this title.” 11 U.S.C. § 105(a).

11. Section 363(b)(1) of the Bankruptcy Code empowers the Court to allow the
debtor to “use, sell, or lease, other than in the ordinary course of business, property of the estate.”
11 U.S.C. § 363(b)(1). Although section 363 does not provide explicit guidance as to when a
sale or disposition of property of the estate should be authorized, courts generally authorize
debtors’ decisions to use, sell or lease assets outside the ordinary course of business if such use,
sale or lease is based upon a sound business purpose. Myers v. Martin (In re Martin), 91 F.3d
389, 395 (3d Cir. 1996); see Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.),
722 F.2d 1063, 1070-71 (2d Cir. 1983) (requiring a “good business reason” to approve a sale
pursuant to section 363(b)); see also Mich. Bureau of Workers’ Disability Comp. v. Chateaugay
Corp. (In re Chateaugay Corp.), 80 B.R. 279, 285-86 (S.D.N.Y. 1987), appeal dismissed 838
F.2d 59 (2d Cir. 1988) (holding that a judge determining a section 363(b) application must find
from the evidence presented before him or her a good business reason to grant such application);
In re Trilogy Dev. Co., LLC, 2010 Bankr. LEXIS 5636, at *3-4 (Bankr. W.D. Mo. 2010); In re
Channel One Comm., Inc., 117 B.R. 493, 496 (Bankr. E.D. Mo. 1990) (citing Comm. of Equity
Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983)); In re
lonosphere Clubs, Inc., 100 B.R. 670, 675 (Bankr. S.D.N.Y. 1989) (noting that the standard for
determining a section 363(b) motion is “a good business reason”).

12. Courts emphasize that the business judgment rule is not an onerous standard and

(1313 299

may be satisfied “‘as long as the proposed action appears to enhance the debtor’s estate.

Crystalin, LLC v. Selma Props. Inc. (In re Crystalin, LLC), 293 B.R. 455, 463-64 (B.A.P. 8th
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Cir. 2003) (quoting Four B. Corp. v. Food Barn Stores, Inc. (In re Food Barn Stores, Inc.), 107
F.3d 558, 566 n.16 (8th Cir. 1997) (emphasis original, internal alterations and quotations
omitted)); see also In re AbitibiBowater, Inc., 418 B.R. 815, 831 (Bankr. D. Del. 2009) (the
business judgment standard is “not a difficult standard to satisfy’’). Under the business judgment
rule, “management of a corporation’s affairs is placed in the hands of its board of directors and
officers, and the Court should interfere with their decisions only if it is made clear that those
decisions are, inter alia, clearly erroneous, made arbitrarily, are in breach of the officers’ and
directors’ fiduciary duty to the corporation, are made on the basis of inadequate information or
study, are made in bad faith, or are in violation of the Bankruptcy Code.” In re Farmland Indus.,
Inc., 294 B.R. 855, 881 (Bankr. W.D. Mo. 2003) (citing In re United Artists Theatre Co., 315
F.3d 217, 233 (3d Cir. 2003), Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303 (5th
Cir. 1985) and In re Defender Drug Stores, Inc., 145 B.R. 312, 317 (B.A.P. 9th Cir. 1992)); see
also In re Food Barn Stores, Inc., 107 F.3d 558, 567 n.16 (8th Cir. 1997) (“[w]here the
[debtor’s] request is not manifestly unreasonable or made in bad faith, the court should normally
grant approval as long as the proposed action appears to enhance the debtor’s estate” (citing
Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1309 (5th Cir. 1985))); In re
Farmland Indus. Inc., 294 B.R. 903, 913 (Bankr. W.D. Mo. 2003) (approving the rejection of
employment agreements and noting that “[u]nder the business judgment standard, the question is
whether the [proposed action] is in the Debtors’ best economic interests, based on the Debtors’
best business judgment in those circumstances” (citations omitted)).

13.  Here, the Selling Debtor’s decision to proceed with the Sale in accordance with
the terms set out in the Purchase Agreement is based upon its sound business judgment. The

Selling Debtor believes that the Sale would generate value for its estate by relieving the Selling
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Case 16-41161 Doc 426 Filed 06/22/16 Entered 06/22/16 22:06:22 Main Document
Pg 7 of 31

Debtor of an asset that neither it nor its affiliates plan to use in the future, and that it is unlikely
that other purchasers for the Property could be found in the near term on similarly favorable
terms, given the current market environment. After engaging in good-faith, arms’-length
negotiations with the Purchaser, the Selling Debtor submits that the Purchase Agreement
represents the highest or otherwise best offer for the Property and that the Sale will result in the
maximum benefit to the Debtors’ estates and creditors. The Selling Debtor has therefore
concluded, in the exercise of its sound business judgment, that the Sale is fair and reasonable,
and that the Sale is in the best interests of the Selling Debtor’s estate and creditors.

14. Bankruptcy Rule 6004(f)(1) provides that “[a]ll sales not in the ordinary course of
business may be by private sale or by public auction.” By extension, a court should authorize a
private sale, such as the Sale, as long as the decision to consummate such sale is made under
sound business judgment. See, e.g., In re Condere Corp., 228 B.R. 615, 629 (Bankr. S.D. Miss.
1998) (approving the private sale of the debtor’s tire company because the debtor showed sound
business judgment). Courts frequently have allowed chapter 11 debtors to sell assets outside the
ordinary course of business by private sale when the debtor demonstrates that the sale is
permissible pursuant to section 363(b) of the Bankruptcy Code. See, e.g., In re Chemtura Corp.,
Case No. 09-11233 (Bankr. S.D.N.Y. Jul. 23, 2010) [ECF No. 3366]; In re Lehman Brothers
Holdings, Inc., Case No. 08-13555 (Bankr. S.D.N.Y. Sept. 20, 2008) [ECF No. 258]; In re Loral
Space & Commc 'ns Ltd., et al., Case No. 03-41710 (RDD) (Bankr. S.D.N.Y. Sept. 30, 2005)
[ECF No. 2393]; In re International Wire Grp., Inc., et al., Case No. 04-11991 (BRL) (Bankr.
S.D.N.Y. June 10, 2004) [ECF No. 176]; Palermo v. Pritam Realty, Inc. (In re Pritam Realty,

Inc.), 233 B.R. 619 (D. P.R. 1999) (upholding bankruptcy court approval of private sale); In re
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Wieboldt Stores, Inc., 92 B.R. 309 (N.D. I11. 1988) (affirming right of chapter 11 debtor to
transfer assets by private sale).

15.  Ample business justification exists in this case to approve the sale of the Property.
The Debtors believe, in the exercise of sound business judgment, that the benefit of receiving
immediate payment for the Property outweighs the potential benefits of retaining the Property.
The Property is di minimus in value to the amounts recovered in these chapter 11 cases, and the
costs associated with marketing and selling the Property at a public auction far outweigh the
potential benefit to be derived therefrom. The costs of preparing and seeking approval of
bidding procedures and retaining a professional to market the Property would diminish the net
recovery to the Debtors’ estates. Moreover, the Debtors are not aware of any other potential
buyer willing to pay more for the Property. Accordingly, the Debtors submit that that the sale of
the Property is appropriate and should be approved.

B. The Sale Should Be Approved Free and Clear Under Section 363(f) of the
Bankruptcy Code.

16. The Debtors request that the Court authorize the sale of the Property free and
clear of any and all liens, claims and encumbrances (the “Encumbrances”), in accordance with
section 363(f) of the Bankruptcy Code. A debtor in possession may sell property under sections
363(b) and 363(f) “free and clear of any interest in such property of an entity other than the
estate” if any one of the following conditions is satisfied:

(1) applicable non-bankruptcy law permits sale of such property free and clear of
such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be sold is
greater than the aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or

EAST\125421695.2 8
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(5) such entity could be compelled, in a legal or equitable proceeding, to accept a
money satisfaction of such interest.

11 U.S.C. § 363(f).

17.  Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive,
satisfaction of any one of its five requirements will suffice to permit the sale of the Property “free
and clear” of such Encumbrances. See, e.g., In re James, 203 B.R. 449, 453 (Bankr. W.D. Mo.
1997) (“The five conditions enumerated in section 363(f) are disjunctive and, as such, a sale
thereunder can be authorized if the trustee can prove the existence of any one of the five
conditions.”).

18. Section 363(f) is supplemented by section 105(a) of the Bankruptcy Code, which
provides that “[t]he Court may issue any order, process or judgment that is necessary or
appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. § 105(a); see In re
Trans World Airlines, Inc., 2001 WL 1820325, at *3, 6 (Bankr. D. Del. March 27, 2001); Volvo
White Truck Corp. v. Chambersburg Beverage, Inc. (In re White Motor Credit Corp.), 75 B.R.
944, 948 (Bankr. N.D. Ohio 1987) (“Authority to conduct such sales [free and clear of claims] is
within the court’s equitable powers when necessary to carry out the provisions of Title 11.”).

19. The Debtors submit that section 363(f) permits the Sale of the Property free and
clear of all Encumbrances. As described above, the Debtors do not believe there are any liens,
claims or encumbrances on the Property. However, to the extent there are unknown liens, claims
or encumbrances, the Debtors submit that the proposed sale satisfies the requirements of section
363(f) of the Bankruptcy Code. The Debtors believe that any party holding a lien on the Property

could be compelled to accept a monetary satisfaction of such interest. Moreover, the Proposed

EAST\125421695.2 9
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Order provides that any lien, claim or encumbrance on the Property, if any, will attach to the net
proceeds of the sale of the Property.

20.  Accordingly, the Debtors believe that the proposed sale of the Remnant Assets
will satisfy the statutory prerequisites of section 363(f) of the Bankruptcy Code should be
approved free and clear of all liens, claims and encumbrances.

C. The Purchaser Should Be Afforded the “Good Faith” Purchaser Protections of
Section 363(m) of the Bankruptcy Code.

21. Section 363(m) of the Bankruptcy Code protects a good faith purchaser’s interest
in property purchased from the debtor notwithstanding that authorization of the sale conducted
under section 363(b) is later reversed or modified on appeal. Specifically, section 363(m)
provides, in relevant part, as follows:

The reversal or modification on appeal of an authorization under
[section 363(b)] . . . does not affect the validity of a sale . . . to an
entity that purchased . . . such property in good faith, whether or

not such entity knew of the pendency of the appeal, unless such
authorization and such sale or lease were stayed pending appeal.

11 U.S.C. § 363(m).

22. Section 363(m) “reflects the . . . “policy of not only affording finality to the
judgment of the bankruptcy court, but particularly to give finality to those orders and judgments
upon which third parties rely.’” In re Abbotts Dairies of Penn., Inc., 788 F.2d 143, 147 (3d Cir.
1986) (quoting Hoese Corp. v. Vetter Corp. (In re Vetter Corp.), 724 F.2d 52, 55 (7th Cir. 1983));
see also United States v. Salerno, 932 F.2d 117, 123 (2d Cir. 1991) (noting that section 363(m)
furthers the policy of finality in bankruptcy sales . . . [and] assists bankruptcy courts in
maximizing the price for assets sold in such proceedings.”).

23.  While the Bankruptcy Code does not define “good faith,” courts in the Eighth

Circuit have held that “[l]Jack of good faith is shown by misconduct surrounding the sale.
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Typically, the requisite misconduct necessary to establish a lack of good faith involves ‘fraud,
collusion between the purchaser and other bidders or the trustee, or an attempt to take grossly
unfair advantage of other bidders.’” In re Burgess, 246 B.R. 352, 255-56 (B.A.P. 8th Cir. 2000)
(quoting In re Rock Indus. Mach. Corp., 572 F.2d 1195, 1198 (7th Cir. 1978) (interpreting
Bankruptcy Rule 805, the precursor of section 363(m)). See also In re Agriprocessors, Inc., 465
B.R. 822 (Bankr. N.D. Iowa 2012) (citing In re Burgess).

24. The Debtors submit that the Purchaser is a “good faith purchaser” within the
meaning of section 363(m) of the Bankruptcy Code. The Purchase Agreement is the product of
good faith, arm’s length negotiations between the Selling Debtor and the Purchaser. The
consideration to be received by the Debtors is fair and reasonable. The Debtors are not aware of
any fact that renders the Purchaser other than a good faith purchaser. Accordingly, the Debtors
request that the Court make a finding that, upon the closing of the Sale, the Purchaser will have
purchased the Property in good faith within the meaning of section 363(m) of the Bankruptcy
Code.

REQUEST FOR IMMEDIATE RELIEF AND WAIVER OF STAY

25. The Debtors also request that, to the extent applicable to the relief requested in
this Motion, the Court waive the stay imposed by Bankruptcy Rule 6004(h), which provides that
“[a]n order authorizing the use, sale, or lease of property other than cash collateral is stayed until
the expiration of 14 days after entry of the order, unless the court orders otherwise.” Fed. R.
Bankr. P. 6004(h). The Debtors desire to close the sale of the Property as soon as is practicable
to allow the Debtors to operate their businesses without interruption and to preserve value for
their estates. Accordingly, the Debtors request that the Court waive the fourteen (14) day stay

under Bankruptcy Rules 6004(h).

EAST\125421695.2 11
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NOTICE

26. Consistent with the Order Establishing Certain Notice, Case Management and
Administrative Procedures on April 22, 2016 [Docket No. 255], notice of this Motion has been
given to: (i) the Office of the United States Trustee for the Eastern District of Missouri, (ii)
counsel to the Committee, (iii) counsel for the DIP Lender, (iv) the Internal Revenue Service, (v)
the United States Attorney’s Office for the Eastern District of Missouri, (vi) counsel for
Purchaser, and (vii) any party that has requested notice pursuant to Bankruptcy Rule 2002
(collectively, the “Notice Parties”). All parties who have requested electronic notice of filings in
these cases through the Court’s ECF system will automatically receive notice of this motion
through the ECF system no later than the day after its filing with the Court. A copy of this
Motion and any order approving it will also be made available on the Debtors’ Case Information
Website (located at https://cases.primeclerk.com/abengoa). A copy of the Proposed Order will
be made available on the Debtors’ Case Information Website. The Proposed Order may be
modified or withdrawn at any time without further notice. If any significant modifications are
made to the Proposed Order, an amended Proposed Order will be made available on the Debtors’
Case Information Website, and no further notice will be provided. In light of the relief
requested, the Debtors submit that no further notice is necessary.

NO PRIOR REQUEST
27.  No prior request for the relief sought herein has been made to this or any other

court.

[Remainder of page left intentionally blank.]
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WHEREFORE, the Debtors respectfully request that the Court (i) authorize the Debtors
to enter into and perform under the Purchase Agreement; (ii) approve the sale and transfer of the
Property free and clear of all liens, claims, encumbrances and interests; and (iii) grant the

Debtors such other and further relief as this Court deems just and proper.

EAST\125421695.2 13



Case 16-41161 Doc 426 Filed 06/22/16 Entered 06/22/16 22:06:22 Main Document

Dated: June 22,2016
St. Louis, Missouri
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Respectfully submitted,
ARMSTRONG TEASDALE LLP

/s/ DRAFT

Richard W. Engel, Jr. #34641MO
Susan K. Ehlers #49855MO
Erin M. Edelman, #67374MO
7700 Forsyth Blvd., Suite 1800
St. Louis, Missouri 63105
Telephone: (314) 621-5070
Facsimile: (314) 621-5065
rengel@armstrongteasdale.com
dgoing@armstrongteasdale.com
sehlers@armstrongteasdale.com

Local Counsel to the Debtors and Debtors in
Possession

-and-

DLA PIPER LLP (US)

Richard A. Chesley #6240877IL (admitted pro hac
vice)

203 North LaSalle Street, Suite 1900

Chicago, Illinois 60601

Telephone: (312) 368-4000

Facsimile: (312) 236-7516
richard.chesley@dlapiper.com

R. Craig Martin #005032DE (admitted pro hac
vice)

1201 North Market Street, Suite 2100
Wilmington, Delaware 19801

Telephone: (302) 468-5700

Facsimile: (302) 394-2341
craig.martin@dlapiper.com

Counsel to the Debtors and
Debtors in Possession
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EXHIBIT A

PURCHASE AGREEMENT
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