
 

DELBELLO DONNELLAN WEINGARTEN  
WISE & WIEDERKEHR, LLP 
Attorneys for the Debtor 
One North Lexington Avenue 
White Plains, New York 10601 
(914) 681-0200 
Jonathan S. Pasternak, Esq. 
Dawn Kirby, Esq. 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------X 
In re:                                   Chapter 11 
                                     Case No. 14-22168(RDD) 
AFFORDABLE ENTERPRISES OF  
WESTCHESTER., INC., 
 
    Debtor.  
-------------------------------------------------------------X 

 
DEBTOR’S MOTION SEEKING ENTRY OF: (I) ORDER AUTHORIZING 
INTERIM AND FINAL APPROVAL AND ENTRY INTO MANAGEMENT 
AGREEMENT BETWEEN THE DEBTOR AND CAPITAL INDUSTRIES 
CORP.; (II) SALE PROCEDURES ORDER: (A) APPROVING BIDDING 
PROCEDURES, (B) APPROVING A BREAK-UP FEE, (C) APPROVING 
THE FORM AND MANNER OF NOTICE, AND (D) SCHEDULING AN 

AUCTION AND SALE HEARING; (III) SALE APPROVAL ORDER: (A) 
AUTHORIZING THE SALE OF SUBSTANTIALLY ALL OF THE 

DEBTOR’S ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS 
INTERESTS AND ENCUMBRANCES, (B) AUTHORIZING THE 

ASSUMPTION OR REJECTION OF THE DEBTOR’S NONRESIDENTIAL 
REAL PROPERTY LEASE, BASED UPON THE RESULTS OF AUCTION, 
(C) GRANTING THE SUCCESSFUL BIDDER GOOD FAITH STATUS, (D) 

WAIVING THE FOURTEEN DAY STAY OF SALE ORDER, AND (E) 
GRANTING RELATED RELIEF; AND (IV) GRANTING REQUEST FOR 

HEARING TO CONSIDER APPROVAL OF MANAGEMENT 
AGREEMENT AND ENTRY OF BIDDING PROCEDURES ORDER ON 
SHORTENED NOTICE PURSUANT TO BANKRUPTCY RULE 9006(C) 

 
 
TO: THE HONORABLE ROBERT D. DRAIN, 

UNITED STATES BANKRUPTCY JUDGE: 
 
 Affordable Enterprises of Westchester, Inc.., the above captioned debtor and debtor-in-

possession ("Debtor" or “Brothers”), by its attorneys DelBello Donnellan Weingarten Wise & 
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Wiederkehr, LLP,  hereby moves this Court, pursuant to sections 105(a), 363(b), (f) and (m), 365, 

503, and 507 of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy 

Code”), Rules 2002(a)(2), 6004(a), (b), (c), (e), (f) and (g), 6006(a) and 9c), 9007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), for entry of four (4) Orders: 

 Management Agreement Order (substantially in the form annexed hereto as 

Exhibit B) authorizing the Debtor, on an interim basis to immediately enter into a Management 

Agreement (defined below) with Capital Industries Corp.;  

 Sale Procedures Order (substantially in the form annexed hereto as Exhibit D): 

(i) approving bidding procedures, annexed hereto as Exhibit E; (ii) approving the form and 

manner of notice of the Sale, the Bidding Procedures, the Auction and the Sale Hearing; (iii) 

approving a Break-Up Fee; (iv)  scheduling an auction to sell the Assets, subject to higher and 

better bids (the “Auction”); and (v) scheduling a hearing to approve the Sale of the Assets in 

accordance with the Auction (the “Sale Hearing”);  

 Sale Approval Order: (i) approving the Sale of the Debtor’s Assets in 

accordance with the results of the Auction to the highest bidder (the “Successful Bidder”), (ii) 

authorizing the Debtor to assume or reject its nonresidential real property lease for its office 

premises, based upon the results of auction, and (iii) granting the Successful Bidder good faith 

status; and (iv) waiving the fourteen-day stay of the Order; and 

 Order Scheduling Hearing on Shortened Notice granting the Debtor’s request 

for a hearing to consider (a) approval of the Management Agreement and (b) entry of the 

Bidding Procedures Order on shortened notice pursuant to Bankruptcy Rule 9066(c). 

JURISDICTION AND VENUE 

1. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 
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1334. Consideration of the Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A). 

2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. This proceeding has been initiated pursuant to Bankruptcy Code §§ 105(a), 

363(b), (f) and (m), 365, 503, 507, 1146(a), Bankruptcy Rules 2002(a)(2), 6004(a), (b), (c), (e), (f) 

and (g), 6006(a) and 9c), 9007 and 9014, and Local Rule 6004-1. 

BACKGROUND 

4. On February 6, 2014, (the “Filing Date”), the Debtor filed a voluntary petition for 

relief under Chapter 11 of the Bankruptcy Code.  Thereafter the Debtor’s proceeding was referred 

to this Court for administration under the Bankruptcy Code. 

5. The Debtor has continued as a Debtor-in-Possession pursuant to §1107 and 1108 

of the Bankruptcy Code. 

6. No trustee, examiner or creditors' committee has been heretofore appointed in this 

proceeding. 

7. The Debtor is fully licensed and insured carting and sanitation company and a 

member in good standing with the Better Business Bureau.  The Debtor services all of 

Westchester, Putnam and Rockland counties, as well as the five boroughs of New York City.  

Approximately seventy-five percent of the Debtor’s customers are contractors and management 

companies, with the remaining twenty-five percent belonging to residential customers.  

Commercial services fall into broad categories including commercial roofing replacement, whole 

house renovation, and garbage demolition.  Residential services include garage cleanouts, 

bathroom and kitchen remodels, basement and attic cleanout and deck or siding removal. 

8. The Debtor previously filed Chapter 11 in 2010, Case No. 10-22322 (RDD).  In that 

case, the Debtor’s bankruptcy counsel renegotiated a substantial number of the Debtor’s equipment 
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leases involving large trucks and containers essential to the Debtor’s operations.  The Debtor’s 

operations prospered during 2012 and early 2013 due to work from Hurricane Sandy.  However, 

during 2013, work slowed down significantly.   

9. Also during 2013, the Debtor had a dispute with one of its employees who wanted to 

become an equity owner.  The Debtor and the former employee reached a settlement of their dispute 

without the assistance of counsel.  The terms of the agreement were onerous and unaffordable for the 

Debtor, and also suspect because the amounts paid on behalf of the former employee’s claim were 

actually paid to the former employee’s daughter, presumably because the former employee was 

having his own issues with the IRS.   

10. The Debtor took three high-interest loans to try to stabilize operations.  The Debtor 

was current in it payments to the high-interest loans, but was falling behind to other creditors such as 

the Disposal Sites where it deposits the construction materials.  Now in its “low” season, the Debtor 

did not have the ability to remain current on its debts.  The Debtor expects that income will pick up 

significantly in April when many construction projects begin. 

11. The Debtor’s desire was to utilize the bankruptcy process in order to further 

restructure and reorganize the Debtor’s affairs.  

The Debtor’s Exigent Need For A Strategic Transaction 

12. To date, the Debtor has been unsuccessful in turning around its operations and 

now finds itself with a lack of sufficient working capital to sustain operations. 

13. In order to preserve the ongoing concern value of the Debtor’s assets, the Debtor 

began negotiating with certain competitors over the past few months to try and obtain a potential 

purchaser to act as, inter alia, a stalking horse for an auction in order to maximize a return to 

creditors. 
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14. During its Chapter 11 case, the Debtor’s lack of cash flow has put the Debtor in a 

precarious situation whereby the Debtor is unable to further and fully sustain its operations 

without an immediate infusion of new capital while it continues to negotiate with potential 

suitors.  In order to preserve its value as a going concern the Debtor requires working capital to 

keep the doors open while finalizing negotiations with a potential purchaser.   

15. Accordingly, the Debtor negotiated with 2 separate parties, resulting in the Debtor 

obtaining an offer, subject to higher and better offers, to purchase its business and related assets 

for the gross purchase price of $570,000 from Capital Industries Corp. (the “Purchaser”), another 

duly qualified and licensed hauler/operator in Westchester County and the 5 boroughs.  

16. For purposes of disclosure, the Purchaser has no connection with the Debtor or 

any of its principals or insiders and is represented by separate counsel. 

17. As part of the offer, the Purchaser has expressed a willingness, and conditioned its 

offer upon having the ability, to manage the Debtor’s business pending the sale closing in order 

to ensure the continuation of the Debtor as a going concern pending the sale, absent which the 

Debtor is unlikely to be able to sustain operations on its own and its assets are likely to be worth 

substantially less than the purchase price being offered by the Purchaser. 

18. As such, in order to preserve the value of the Debtor’s assets, the Debtor 

negotiated with Purchaser a management agreement for the Purchaser to manage and operate the 

Debtor’s Business pending the contemplated sale. 

19. It is the Debtor’s business judgment that an immediate sale of its Business is the 

best alternative for the Debtor’s creditors and its estate. Alternatively, if the Debtor were to cease 

operations on account of its lack of cash flow, the Debtor’s business would go dark and it would 
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not be able to sell the Business as a going concern, thereby decreasing the value of its assets, to 

the detriment of its creditors.  

The Management Agreement 

20. Given the negative cash flow position that the Debtor is presently faced with, the 

Debtor commenced negotiations with the Purchaser to allow Purchaser to manage and financially 

sustain, as needed, the Debtor’s operations pending approval and closing of the sale of the Debtor’s 

Assets to the Purchaser, or such other Successful Bidder (defined below). Accordingly, the 

Management Agreement was negotiated between the Purchaser and the Debtor, a copy of which 

is annexed hereto as Exhibit A. 

21. The Management Agreement provides, inter alia, that the Purchaser shall manage 

and use the Debtor’s assets to operate the Business, including servicing the Debtor’s existing 

customers, billing of customers and collection of receipts, payment of vendors and employees for 

materials purchased by Purchaser and work performed for Purchaser on and after commencement 

of the management services, maintaining insurance and customer accounts, and all other acts 

reasonably required with respect to the operation of the Business. Further, the Purchaser shall be 

responsible for all expenses incurred for operation of the Business that become due during its 

effective period of operation of the Business under the Management Agreement, which will be 

effective upon Court approval. Purchaser shall retain all profits and sustain and fund all losses, if 

any, during the period of operation of the Business under the Management Agreement. 

22. The Debtor believes that entering into the Management Agreement is in the best 

interests of the Debtor, its creditors, and its estate as it will preserve the Debtor’s ongoing business 

value. 

23. Under the Management Agreement, Manager has agreed to pay all necessary 
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carrying costs of operating the Debtor accruing on or after the effective date of the Management 

Agreement. Given the significant costs anticipated by the Debtor to sustain operations, and the 

Debtor’s current lack of adequate capital, the Management Agreement will relieve the Debtor 

from nearly all administrative expenses associated therewith during the period that the 

Management Agreement is effective. 

The Asset Purchase Agreement 

24. On January 16, 2018, after arms-length negotiations, the Debtor and the Purchaser 

executed an Asset Purchase Agreement (the “APA”), a copy of which is annexed hereto as 

Exhibit C. Subject to this Court’s approval of any higher and/or better offers through an auction 

sale process, the Debtor seeks approval to sell the Business and Assets1 to the Purchaser on the 

following terms and conditions: 

Seller The Debtor 
 

Purchaser Capital Industry Corp. 
 

Purchase Price $570,000, subject to Closing Adjustment up to $125,000 
 

Deposit $57,000.00 
 

Acquired Assets (i) the Assets consisting of (a) all machinery, vehicles and equipment; (b) 
all containers; (c) customer list, trademark, telephone number and good 
will/general intangibles 
 

Excluded Assets (a) cash and cash equivalents, (b) Purchase Price, (c) all causes of 
action belonging to Debtor’s estate, (d) the Debtor’s garbage hauling 
business, (e) Debtor’s lease for its office building and (f) all books and 
records 
. 

                                            
1 Capitalized terms shall have the meaning as set forth in the APA. 
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Assumed Liabilities;  
 
Indemnification for 
Certain Liabilities 

None. Purchaser shall not be assigned the Debtor’s nonresidential real 
property lease for its office premises. 
 

Representations and 
Warranties; 
Covenants 

The representations and warranties and covenants are customary for a 
transaction of this type, including, without limitation, representations 
warranties regarding the authority to enter into the sale transaction and 
the agreement to abide by all laws with respect to the sale, litigation, 
material contracts, permits, environmental matter, ownership of assets, 
and condition of the Assets, and covenants regarding conduct of the 
business in the pre-Closing the best efforts of the parties, notices and 
consents, access to information and the risk of loss. 
 

Closing Date The closing of the transaction provided for in this Agreement (the 
"Closing") shall be at the offices of the attorney for the Debtor, DelBello 
Donnellan Weingarten Wise & Wiederkehr, LLP, 1 North Lexington 
Avenue, White Plains, New York, or at such other place as may be 
agreed upon, no later than March 31, 2018. Notwithstanding the 
foregoing, the parties may, by mutual agreement, agree to close earlier.  
 

  
NO 
EXTRAORDINARY 
PROVISIONS  

The Debtor’s principals are not being offered employment by or 
ownership in the Purchaser. No consideration is being paid to the 
Debtor’s principals for their limited restrictive covenant not to 
compete. 

 
RELIEF REQUESTED AND BASIS FOR RELIEF 

25. By this motion, the Debtor is seeking entry of four (4) orders: (i) Order approving 

the Management Agreement, on an interim and final basis, (ii) the Sale Procedures Order (after 

the first hearing to approve the sale procedures), (iii) Sale Approval Order (after the hearing 

second  hearing to approve the results of the sale process and auction), and (iv) Order Scheduling 

Hearing on Shortened Notice to Consider Approval of the Management Agreement on an interim 

basis and the Sale Procedures Order. 

I. The Management Agreement Order 
 

26. Since the Management Agreement contemplates a “use, sale or lease” of property 

of the estate necessitating a hearing under Section 363 of the Bankruptcy Code, the Debtor is 
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proceeding with the instant Motion pursuant to Sections 105 and 363 of the Bankruptcy Code.  

27. Section 363(b)(1) of the Bankruptcy Code provides, in pertinent part, as follows: 

"The trustee, after notice and a hearing, may use, sell or lease, other than 
in the ordinary course of business, property of the estate." 
 

28. Section 105(a) of the Bankruptcy Code provides as follows: 

“The court may issue any order, process, or judgment that is necessary or 
appropriate to carry out the provisions of this Title….” 
 

29. The Debtor respectfully suggests that the Court’s use of the provisions of Section 

105(a) of the Bankruptcy Code is appropriate herein. The Management Agreement was 

negotiated in good faith between the Debtor and the Business Purchaser in contemplation of and 

ancillary to Business Purchaser’s acquisition of the Debtor’s Business, in order to, inter alia, 

allow the Debtor’s business to continue operations and prevent a deterioration of the Debtor’s 

Business pending Bankruptcy Court approval and closing on the contemplated sale. It is 

respectfully submitted that the Management Agreement, inasmuch as it is in contemplation of the 

sale, will ultimately facilitate the Debtor’s expeditious exit from Chapter 11, and accordingly, is 

within the purview of Section 105 of the Bankruptcy Code. 

30. Further, the Management Agreement, as set forth above, contemplates the 

assumption by the Purchaser of virtually all of the Debtor’s ongoing carrying costs and expenses. 

In light of the Debtor’s present lack of adequate revenue and working capital, such costs and 

expenses will amount to unpaid administrative expenses, which will make the Debtor’s exit from 

Chapter 11 that much more difficult. It is therefore suggested that the Purchaser’s assumption of 

said liabilities, via the Management Agreement, will inure to the benefit of the Debtor, its 

creditors and its estate, furthering the purpose of the instant Chapter 11 case and the facilitation 

of an expeditious and efficient exit from Chapter 11. 
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II. The Sale Procedures Order  
 
 A. The Proposed Bidding Procedures 

31. The Sale of the Assets pursuant to the APA is subject to higher and/or better 

offers. In order to ensure that the highest and best offer is received for the Assets, the Debtor has 

established the proposed Bidding Procedures to govern the submission of competing bids at an 

auction. Accordingly, the Debtor seeks this Court’s approval of the Bidding Procedures set forth 

in Exhibit E and incorporated herein in their entirety. 

32. The Bidding Procedures provide that bidders submit initial overbids in an amount 

of $620,000 in cash (the “Initial Minimum Overbid”) which represents $50,000 in excess of the 

aggregate cash portion of the Purchase Price under the APA, which $30,000 of that amount is 

equal to the Break-Up Fee plus $20,000.00 in an initial minimum overbid increment. All bids 

after the Initial Minimum Overbid shall be in increments of $10,000. 

33. All bids submitted for the purchase of the Debtor’s assets shall remain open, and 

all deposits held in the attorney escrow account of the Debtor’s counsel until the sale of the 

Debtor’s Assets to the Successful Bidder is consummated.  In the event that the Successful 

Bidder is unable to consummate on the sale of the Debtor’s Assets, the next highest and/or best 

bidder (the “Backup Bidder”) will then be required to consummate on the sale of the Debtor’s 

assets.  

 B. Bidder Qualification 

34. In order for a purchaser of the Assets to qualify as a Bidder, the Debtor proposes 

that the purchaser’s Competing Bid must be received by a date to be set by the Court at the 

hearing to consider this Motion (the “Bid Deadline”) and must comply with all of the following 

requirements: 
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(a) it is in writing and is irrevocable through a closing of the sale of the Assets; 

(b) it includes a duly authorized and executed asset purchase agreement 
substantially in the form of the APA together with all exhibits thereto, as well 
as copies of such materials marked to show any amendments and 
modifications to the APA (the “Marked Agreement”) and a marked copy of 
the proposed order to approve the Sale by the Bankruptcy Court; 

(c) it provides for (i) a cash purchase price for the Assets, expressed in U.S. 
Dollars, of not less than $620,000; 

(d) it includes written evidence of a firm, irrevocable commitment for financing, 
or other evidence of ability to consummate the proposed transaction, that will 
allow the Debtor to make a reasonable determination as to the Bidder’s 
financial and other capabilities to consummate the transaction contemplated 
by the Marked Agreement; 

(e) It is not conditioned on any contingencies, such as, without limitation: (i) the 
outcome of unperformed due diligence by the Bidder, and/or (ii) obtaining 
financing; 

(f) it includes an acknowledgement and representation that the Bidder: (i) has had 
an opportunity to conduct any and all required diligence regarding the Assets 
prior to making its offer; (ii) has relied solely upon its own independent 
review, investigation and/or inspection of any documents and/or the Assets in 
making its bid; (iii) did not rely upon any written or oral statements, 
representations, promises, warranties or guaranties whatsoever, whether 
express or implied (by operation of law or otherwise), regarding the Assets or 
the completeness of any information provided in connection therewith or the 
Auction, except as expressly stated in the Marked Agreement; and (iv) is not 
entitled to any expense reimbursement or break-up fee in connection with its 
bid; 

(g) it includes evidence, in form and substance reasonably satisfactory to the 
Seller, of authorization and approval from the Bidder’s board of directors (or 
comparable governing body) with respect to the submission, execution, 
delivery, and closing of the Marked Agreement; and 

(h) it is accompanied by a good faith deposit in the form of a wire transfer (to a 
bank account specified by the Seller), certified check or such other form 
acceptable to the Seller, payable to the order of the Seller (or such other party 
as the Seller may determine) in an amount equal to ten (10%) percent of the 
Competing Bid.  

35. For the avoidance of doubt, and notwithstanding the foregoing, any overbid 

submitted by the Buyer at any Auction on substantially the same terms as its initial offer (apart 
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from any increase in price) shall be a Qualified Competing Bid. 

36.  The Debtor believes that this aforementioned proposed Bidding Procedures are 

fair and reasonable and will permit all parties truly interested in acquiring the Debtor’s business 

an opportunity to submit a bid that can be weighed or compared against the Purchaser’s stalking 

horse offer. 

C. The Proposed Bidding Procedures Are Adequate and Should Be Approved  

37. In determining whether bidding procedures governing the sale of a debtor’s assets 

are adequate, Court have consistently deferred to the debtor’s business judgment for their 

specific industry. See, In re Integrated Resources, Inc., 147 B.R. 650, 656-57 (Bankr. S.D.N.Y. 

1992)(Court held that where overbid procedures are negotiated by the chapter 11 debtor, the 

business judgment rule applies and said procedures are “presumptively valid.”). 

38. Furthermore, the purpose of bidding procedures is to solicit the highest and best 

bid, which would in turn best benefit the creditors. In re Financial News Network Inc., 980 F.2d 

165 (2nd. Cir., 1992)( Bankruptcy court's principal responsibility relating to bidding procedures 

that govern sale is to secure best possible bid for benefit of creditors.) 

39. Thus, courts deem appropriate those bidding procedures intended to maximize the 

value of the debtor’s estate. See, e.g., Financial News, 980 F.2d at 170-71 (Bankruptcy court 

allowed bidder to supplement one of two bids for Chapter 11 debtor's assets after bidding was 

closed since the revision was consistent with both rules by which particular auction was being 

conducted and reasonable expectations of bidders); Integrated Resources, 147 B.R. at 656-57. 

40. The Debtor believes that the Bidding Procedures proposed will additionally 

procure serious parties interested in acquiring the Debtor’s Assets and will result in realizing the 

full value of the Debtor’s Assets. The Debtor’s Bidding Procedures are designed to facilitate a 
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competitive bidding process in an expeditious manner, especially in light of the fact that the 

Debtor has significant time constraints to sell and close under the APA. The Bidding Procedures 

will allow the Debtor to conduct the Auction in an open fashion that will encourage participation 

from those bidders that demonstrate they are financially capable to consummate the transaction. 

41. In addition, the Bidding Procedures provide for an “overbid” provision. For a 

qualified Bid to be considered, it must be in a cash amount of $620,000, which amount equals 

the aggregate cash portion of the Purchase Price under the APA, plus the Break-Up Fee of 

$30,000, plus $20,000 in an additional overbid increment.  

42. The Initial Minimum Overbid is necessary not only to compensate the Debtor for 

the risk that it assumes in foregoing a known, willing and able purchaser for a new potential 

acquirer, and additionally to ensure that there is an increase in the net proceeds to the estate, after 

payment of the Break-Up Fee and expense reimbursement.  The Debtor believes that the Initial 

Minimum Overbid will enable competitive bidding and maximize the value of the Debtor’s 

Assets, without a chilling effect. 

43. The Debtor believes, in its business judgment that the Bidding Procedures are 

adequate and will result in maximizing the value of its assets and are therefore appropriate under 

the relevant standards governing auction proceedings.  

 D. The Break-Up Fee is Appropriate 

44. Is has become an established practice in chapter 11 cases to approve break-up fees 

and other forms of bidding procedures in connection with the sale of significant assets pursuant 

to section 363 of the Bankruptcy Code. See, e.g., Integrated Resources, 147 B.R. at 662; In re 

995 Fifth Ave. Assoc., L.P., 96 B.R. 24 (Bankr. S.D.N.Y. 1989). Break-up fees enhance the 

bidding process by inducing a “white knight” to submit a bid by providing compensation for the 
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risks it is undertaking and to cover the costs of due diligence. 995 Fifth Ave. Assoc., 96 B.R. at 

28. 

45. Generally, Courts approve break-up fees unless they are unreasonable or appear 

more likely to chill the bidding process than to enhance it. Integrated Resources, 147 B.R. at 662. 

When examining whether break-up fees are reasonable and appropriate, the Courts examine (1) 

the relationship between the parties negotiating the break-up fee for any self-dealing or taint; (2) 

whether the fee hampers, as oppose to enhances, bidding; and (3) whether the amount of the 

break-up fee is unreasonable as compared to the purchase price. Id. 

46. The Break-Up Fee in this instance is appropriate since (1) the Debtor and the 

Purchaser negotiated at arms-length, (2) the Break-Up Fee provided an incentive for the Purchaser 

to enter into the Contract of Sale and invest significant monies and efforts in conducting its due 

diligence, all the while not knowing whether it will be the Successful Bidder, and (3) the amount 

of the Break-Up Fee in the event the Purchaser is outbid is $30,000, or 5.26% of the Purchase 

Price.  

47. In addition to the factors stated above, the Break-Up Fee will provide a minimum 

floor bid on which other bidders may rely upon. Therefore, under the circumstances, the Break-

Up Fee is appropriate. 

E.  The Proposed Form and Manner of Notice of Sale is Adequate 

48. Bankruptcy Rule 2002(a) and (c) requires the Debtor to notify creditors of the 

proposed sale of the Assets, including the date, time and place of the Auction, terms of the Sale, 

and the deadline for filing any objections.  

49. The Debtor proposes to comply with these requirements by serving via first class 

mail within three (3) days of entry of the Sale Procedures Order copies of: (i) Sale Procedures 
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Order, (ii) Bidding Procedures, and (iii) this Motion. 

50. The Debtor proposes to serve the following parties: (i) the Office of the U.S. 

Trustee; (ii) all creditors and their respective counsel; (iii) all taxing authorities; (iv) counsel to 

the Purchaser, (v) all counterparties to each of the Debtor’s executory contracts and/or leases; and 

(vii) all potential buyers known by the Debtor as having previously expressed interest in acquiring 

any of the Debtor’s assets. 

51. The Debtor submits that the foregoing notice fully complies with the requirements 

set forth in Bankruptcy Rule 2002. Based upon the foregoing, the Debtor respectfully requests 

that this Court approve the form and manner of the notice proposed above. 

  II. The Sale Approval Order  
 

A. This Court Should Approve the Sale of the Debtor’s Assets to the Successful 

Bidder 

52. On January 16, 2018, the Debtor executed the APA with the Purchaser which 

provides for a sale of substantially all of the Debtor’s assets. The Purchase Price is $570,000.00 in 

cash, subject to the Closing Adjustment in favor of the Purchaser up to $125,000, payable by a 

good faith deposit of $57,000.00 upon execution of the Contract of Sale, with the balance, after 

application of the Closing Adjustment, to be paid in cash at the Closing.  

53. Following the Auction, the Debtor will seek this Court’s approval of the sale of 

the Debtor’s Assets free and clear of all liens, claims and encumbrances to the bidder that submits 

the highest and best offer at the Auction (the “Successful Bidder”).  

54. All of the sale proceeds will be received by the Debtor, with all liens, claims and 

encumbrances to attach to the proceeds in accordance with Section 363(f) of the Bankruptcy 

Code.  
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55. Pursuant to Section 363 (b) and (f) of the Bankruptcy Code, the Debtor seeks 

entry of an order authorizing the sale and transfer the Assets. Section 363(b)(1) of the Bankruptcy 

Code provides, in pertinent part, "The trustee, after notice and a hearing, may use, sell or lease, 

other than in the ordinary course of business, property of the estate."  §363 (f) of the Bankruptcy 

Code states as follows: 

(f) The trustee may sell property under subsection (b) or (c) of this section free 
and clear of any interest in such property of an entity other than the estate, only 
if-- 
 
(1) applicable nonbankruptcy law permits sale of such property free and clear of 
such interest; 
 
(2) such entity consents; 
 
(3) such interest is a lien and the price at which such property is to be sold is 
greater than the aggregate value of all liens on such property; 
 
(4) such interest is in bona fide dispute; or 
 
(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 
money satisfaction of such interest. 

 

56. The conditions set forth in 11 U.S.C. §363(f) are in the disjunctive, which means 

that only one of the tests must be met. The Debtor believes that the Purchase Price for the sale of 

the Assets in this manner is in the best interests of the estates and their creditors, for a variety of 

reasons, including the following: (i) the Debtor believes that an immediate sale of the Assets is in 

the best interests of creditors and the estate at large; (ii)  the Purchase Price is adequate and 

represents fair market value of the Assets to be sold; and (iii)  the sale proceeds will be used to 

fund a liquidating plan of reorganization and will likely result in an orderly distribution to 

creditors. 
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57. The only allowed secured claims on any of the assets is a repair loan 

collateralized by the 2 2001 Peterbilt Rolloffs that were repaired with the loaned funds in 2016. 

The lender, WK Financial Group, is owed approximately $40,000 and their lien will be satisfied 

at closing. 

58. Other than WK Financial, the Debtor has no other allowed secured creditors 

whose claims are not subject to dispute.2 

59. It is therefore submitted that Section 363(f) of the Bankruptcy Code is satisfied 

and an immediate sale of the Assets is in the best interests of creditors and the estate and will 

prevent unnecessary, irreparable harm to the creditors and the estate.  

60. In connection with this motion, the Debtor proposes to invite interested parties to 

make higher or better offers by way of conducting an auction of the Debtor’s Assets in 

contemplation of sales free and clear of all liens, claims and encumbrances, with all such liens, 

claims and encumbrances to attach to the sale proceeds. 

61. The Debtor seeks authority to conduct the Auction free and clear of all liens with 

the liens to attach to the proceeds of sale (i.e., gross proceeds, less expenses) pursuant to §363(f) 

of the Bankruptcy Code. Since the Auction contemplated hereby is not in the ordinary course, its 

authorization requires notice and a hearing pursuant to Section 363(b) of the Bankruptcy Code. 

Auction sales are specifically authorized under the Bankruptcy Code and F.R.B.P. Rule 6004(f) 

provides that, “All sales not in ordinary course of business may be by private sale or public 

auction.” 

62. It is within the discretion of the Court to determine whether to approve or 

disapprove of a method for the disposition of property.  In re Alves, 52 B.R. 353 (Bankr. D.R.I. 

                                            
2 The Debtor has one pre-petition creditor who holds a disputed secured claim in the approximate amount of 
$170,000. The Debtor may sell free and clear of this disputed interest under Section 363(f)(4). 
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1985); See, generally, In re Stogsdill, 102 B.R. 587 (Bankr. W.D. Tex. 1989). As stated above, 

the Assets include (i) all machinery, reequipment and containers owned by the Debtor, (ii) all 

customer lists, (iii) all intellectual property owned by Debtor and (iv) all other container business 

related assets owned by the Debtor, whether tangible or intangible, phone numbers and lists other 

than the Excluded Assets. 

63. The Debtor respectfully submits that the APA, subject to higher and better offers 

received at an Auction, will provide the greatest recovery for the Debtor’s estate than would be 

provided by any other available alternative. In addition, the terms and conditions of the APA will 

be tested in the market through an auction process, which will support the fairness and 

reasonableness of the consideration being received. Therefore, the Debtor requests that the Court 

authorize and approve the Sale of the Assets.  

B. Claims of the Estate 
 
64.  The estimated claims of the Debtor’s estate consist of: 

Administrative Claims (approximate)3:   $200,000.00 
Secured Claims:     
 WK Financial Group     $40,000.00 
Unsecured Claims      $800,000.00 

C. Assumption or Rejection of Debtor’s Nonresidential Real Property Lease     
Pursuant to Section 365 of the Bankruptcy Code 

 
 

65. The Debtor proposes to either assume and assign or reject its unexpired 

nonresidential real property lease for its office premises located at 1 Highland Industrial Park, 

Peekskill, New York, a copy of which is annexed hereto as Exhibit “F”, based upon the result of 

the Auction. 

                                            
3 Of this amount, approximately $125,000 represents unpaid post-petition trade payables and the $75,000 balance 
unpaid professional fees. 
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66. In the event that the Purchaser is the successful purchaser, it does not require use 

of the Debtor’s office premises and the Debtor will seek authority to reject the Lease at the Sale 

approval hearing. 

67. In the event, however, that another successful purchaser at auction requires the 

Lease, the Debtor will request that the Court permit the assumption and assignment of the Lease 

to such successful purchaser at the Sale approval hearing pursuant to Sections 363 and 365 of the 

Bankruptcy Code. 

68. Upon information and belief, the Debtor has no pre-petition arrears and at most 1 

month of post-petition arrears under the Lease 

D.  Granting the Successful Bidder Good Faith Status is Appropriate 

69. Section 363(m) of the Bankruptcy Code provides as follows:  

The reversal or modification on appeal of an authorization under subsection (b) or 
(c) of this section of a sale or lease of property does not affect the validity of a 
sale or lease under such authorization to an entity that purchased or leased such 
property in good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were stayed pending 
appeal. 
 
70. Here, the Sale of the Assets is in good faith. There is no evidence of fraud or 

collusion in the Debtor’s marketing process. To the contrary, as discussed throughout this 

Motion, and as will be further demonstrated at the Sale Hearing, the APA or such other purchase 

agreement that the Court is ultimately asked to approve will be the culmination of a solicitation 

and negotiation process in which all parties are expected to be represented by counsel.  

71. Based upon the foregoing, the Debtor respectfully submits that Purchaser has 

taken part in the transaction contemplated hereby in a manner consistent with granting it “good 

faith purchaser” status, and the protections concomitant with such status.  
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D.    The Fourteen Day Stay of the Sale Approval Order Should be Waived 
 

72. Federal Rule of Bankruptcy Procedure 6004(g) provides that “[a]n order 

authorizing the use, sale, or lease of property other than cash collateral is stayed until the 

expiration of 14 days after entry of the order, unless the court orders otherwise.” 

73. The Debtor hereby requests that the Court, in its discretion, waive the fourteen-

day stay imposed by Rule 6004(g).  

74. The Debtor suggests that good cause exists for such a waiver. Under the Contract 

of Sale, the Debtor must close with the Purchase within sixty (60) days. If Sale Approval Order 

is stayed for fourteen days under Rule 6004(g), then the Debtor’s marketing period would be 

shortened by fourteen days so that the Debtor does not inadvertently default under the Contract 

of Sale. By waiving the fourteen-day stay, the Debtor will be afforded the opportunity to expand 

its marketing period for an additional fourteen days. 

75. For the foregoing reasons, the Debtor therefore requests that the Court waive the 

fourteen-day stay consistent with the provisions of Federal Rule of Bankruptcy Procedure 

6004(g). 
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REQUEST PURSUANT TO LOCAL BANKRUPTCY RULE 
9077 FOR HEARING TO CONSIDER APPROVAL OF THE 

MANAGEMENT AGREEMENT AND ENTRY OF THE 
BIDDING PROCEDURES ORDER ON SHORTENED NOTICE 

PURSUANT TO BANKRUPTCY PROCEDURE 9006(C)  
AND NOTICE OF THIS MOTION 

 
76. As set forth above, the Debtor is urgently in need of consummating a strategic 

transaction in order to sustain the viability of its business operations. 

77. The Debtor lacks any working capital or safety net to ensure stability and future 

viability. 

78.   The continued stigma associated with the uncertainty and pending litigation in 

the Chapter 11 case has contributed to the Debtor’s tenuous status and ability to preserve or 

bolster operations. 

79. In order for the Debtor to maintain its operation in order to achieve this Sale, the 

Debtor needs to permit the Purchaser to take over management of the Business immediately 

pending the Sale in order to sustain the Business as a going concern.  

80. Therefore, the Debtor hereby requests that the Court enter order shortening time 

pursuant to Rule 9006(c) of the Federal Rules of Bankruptcy Procedure so that the hearing to 

consider approval of (a) the Management Agreement, and (b) the Bidding Procedures, to be 

heard on an expedited basis prior to January 31, 2018. 

81. The Federal Rules of Bankruptcy Procedure provide for a shortening of time 

under certain circumstances. 
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82. Federal Rule of Bankruptcy Procedure 9006(c) provides as follows: 

(c) Reduction. 

(1) In General. Except as provided in paragraph (2) of this 
subdivision, when an act is required or allowed to be done at or within a 
specified time by these rules or by a notice given thereunder or by order of 
court, the court for cause shown may in its discretion with or without motion 
or notice order the period reduced. 

  
(2) Reduction Not Permitted. The court may not reduce the time for 

taking action under Rules 2002 (a)(4) and (a)(8), 2003(a), 3002(c), 3014, 
3015, 4001(b)(2), (c)(2), 4003(a), 4004(a), 4007(c), 8002, and 9033(b).   

 
83. Thus, the Federal Rules of Bankruptcy Procedure specifically authorize the Court 

to hear an application such as the Motion herein on shortened notice, for cause shown.  

84. The Debtor respectfully submits that sufficient cause exists for scheduling a 

hearing on shortened notice to consider the Motion and asks the Court to consider this Motion as 

request for hearing on shortened notice pursuant to Local Bankruptcy Rules 1007-2 and 9077-1. 

85. The Debtor submits that the timeline of 20-30 days for the Bid Deadline is 

sufficient to further and finally market the Debtor’s assets and provides adequate time for any 

potential purchasers to conduct any further inquiries into the Debtor’s assets. 

86. This Motion will be served via email, facsimile, or overnight delivery upon (i) all 

parties asserting secured claims against the Debtor, (ii) the Office of the U.S. Trustee, and (iii) 

and all other parties entitled to notice pursuant to Bankruptcy Rule 4001(d). 
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NO PRIOR REQUEST 

87. No prior Motion for the relief requested herein has been made to this or any other 

Court. 

WHEREFORE, the Debtor respectfully requests that the Court grant all of the relief 

requested herein, together with such other and further relief as is just and proper under the 

circumstances. 

Dated: White Plains, New York 
            January 16, 2018 
                        DELBELLO DONNELLAN WEINGARTEN  

WISE & WIEDERKEHR, LLP 
Attorneys for the Debtor  
One North Lexington Avenue 
White Plains, New York 10601 
(914) 681-0200 

 
     By: /s/ Jonathan S. Pasternak    
          Jonathan S. Pasternak 
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MANAGEMENT AGREEMENT 
 
 MANAGEMENT AGREEMENT (this “Agreement”) made as of January 16, 2018 (the 

“Effective Date”) by and between AFFORDABLE ENTERPRISES OF WESTCHESTER, INC. 

(the “Company”), a New York corporation with its principal place of business at 2025 Maple 

Avenue, Cortlandt Manor, New York 10567 and CAPITAL INDUSTRIES CORP. (“Manager”), a 

New York corporation, with an address of 555 Saw Mill River Road, Yonkers, New York 10701. 

WHEREAS, the Company is engaged in the business of owning and operating a waste 

hauling business (the “Business”) located at 2025 Maple Avenue., Cortlandt Manor, New York 

(the “Property”); and  

WHEREAS, the Company has filed for bankruptcy protection under Chapter 11 of the 

Bankruptcy Code in the United States Bankruptcy Court for the Southern District of New York 

under Case No. 14-22168; and  

WHEREAS, the Company has determined in its business judgment that it is in the best 

interests of its creditors and estate to immediately sell subject to higher and better offers and 

Bankruptcy Court approval substantially all of the Business and other related assets (the “Sale”) 

in light of its current financial situation; and  

WHEREAS, the Company has entered into an Asset Purchase Agreement (the “APA) 

with the Manager for the purchaser of substantially all of the Business and other related assets; 

WHEREAS, the Debtor has insufficient cash flow to engage new jobs and work orders, 

thereby diminishing the value of the Debtor’s assets as a going concern; 

WHEREAS, in order to preserve the value of the Debtor’s assets, Manager desires to 

immediately begin operating the Business (not including the Company’s garbage hauling 

business) pending the contemplated sale; 
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WHEREAS, the parties hereto desire to enter into this Agreement to provide for the 

engagement of the Manager by the Company to provide management services to the Company as 

of the date of interim Bankruptcy Court approval of this Agreement (the “Effective Date”). 

NOW, THEREFORE, in consideration of the premises and covenants set forth herein, 

and intending to be legally bound hereby, the parties hereto agree as follows:  

1. Retention of the Manager; Services. 

a. The Company hereby retains the Manager to perform the management 

services described herein.  The Manager agrees to provide such management services (the 

“Services”) to the Company in accordance with this Agreement.  

b. The Manager shall be responsible for the strategic, financial, consultative 

and administrative obligations related to the operation of the Business.  The Manager shall make 

commercially reasonable efforts to continue the Company’s compliance with all local and state 

regulations relating to the Business.  The Services shall include, but not be limited to using the 

Company assets to operate the business, including servicing the Debtor’s existing customers, 

billing of customers and collection of receipts, payment of vendors and employees for materials 

purchased by Manager and work performed for Manager on and after commencement of the 

Management Services, maintaining equipment and licenses, maintaining and/or terminating the 

Company’s employees in Manager’s business judgment and discretion, and all other acts 

reasonably required with respect to the operation of the Business.  

c. The Manager shall use its own bank account for all income received and 

expenses incurred during the management period described herein and shall provide a full 

accounting for all income generated and expenses incurred in connection with the management 

of the Business. 
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d. Manager shall not be responsible for any liabilities of the Company prior 

to the Effective Date other than the collecting and disposal of material from the containers as 

contemplated under the APA. 

2. Limitations on Manager’s Authority. 

Notwithstanding anything herein to the contrary, without the prior consent of the 

Company, the Manager shall have no authority to do any of the following during the term of this 

Agreement:  

a. incur debt for or on behalf of the Company;  

b. make any change to the Company’s billing systems;  

c. change the name or otherwise alter the design of the logo utilized by the 

Company; 

d. transfer title to or control over any of the Company’s assets; and 

e. do any other act not in the ordinary course of the Company’s business or 

not for the betterment of the Company. 

3. Term. 

a. The term of this Agreement (the “Term”) shall commence as of the 

Effective Date and shall terminate on the earlier of (a) a closing on a sale of the Business to 

Manager or (b) termination of the APA between the parties.  

b. Notwithstanding anything to the contrary herein, this Agreement may be 

terminated pursuant to the provisions of Section 7 hereof.  

4. Compensation. 

For each calendar month of the Term (or if any month of the Term commences other than 

the first of the month pro-rated for each such portion thereof) (the “Pay Period”), the Manager 

shall be permitted to use the assets of the Company and retain for its sole benefit all profits of the 
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Company after paying all ordinary and necessary expenses of the Business, including but not 

limited to goods purchased, payroll, rent, taxes and insurance. Manager shall be responsible for 

all expenses incurred for operation of the Business that become due on or after January __, 2018 

and during its period of operation of the Business under this Agreement. Manger shall retain all 

profits and sustain all losses during the period of operation of the Business under this Agreement. 

Manager is entitled to invoice and collect excess dumping fees (i.e. fees charged to client for 

excess weight of container) which may be owed by existing Company clients that are listed in 

Schedule 1.1(iii) of the APA and which can only be determined by Manager upon collecting the 

existing containers which are set forth in Schedule 1.1(ii) of the APA. 

Upon approval of this Agreement by the Bankruptcy Court, Manager is hereunder 

authorized to use its own funds, as may be necessary, in addition to assets and property of the 

Company, to fund any deficiencies in operating capital for the Business. The funds advanced by 

Manager shall be waived upon the closing of the Sale to Manager. 

5. Rent 

Manager shall not be responsible for any rent attributable to Company’s premises, as 

Manager is not contemplated to use any of the Company’s leased premises. 

6. Insurance 

In connection with the operation of the Business, the Manager is specifically responsible 

for payment of all applicable and necessary insurance during the Term of this Agreement, 

including General Liability and Workers’ Compensation insurance (to the extent that Manager 

continues to employ any of Company’s employees). Manager shall provide to Company proof of 

insurance within two (2) business days of a written request. Manager shall add Company as an 

additional insured to its existed insurance policy. In addition, Company shall maintain its general 

liability policy during the term of this Agreement at its own expense. 
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7. Termination. 

a. Notwithstanding any other provisions of this Agreement, the Company 

may, in its sole discretion, immediately terminate this Agreement at any time should any of the 

following occur: (a) Manager’s material breach of, or material failure to perform, any term, 

representation, condition or responsibility by Manager under this Agreement which is not cured 

within 10 days after receipt of notice of such breach; (b) failure to maintain Workers 

Compensation Insurance, General Liability Insurance; or (c) conduct by Manager that is 

determined by a court of competent jurisdiction to be grossly negligent or fraudulent. 

b. Manager shall have the right to terminate this agreement, upon seven (7) 

days’ written notice, for any of the following reasons: (i) failure of the Company or its principal 

Keith Koski to cooperate and provide access to all documents and information necessary to 

operate the Business;  (ii) a determination by Manager that any of the representations and 

warranties set forth in this Agreement and/or the APA were not true or accurate as of the date 

they were entered into; or (iii) a determination that Koski or any employee of the Company is 

intentionally attempting to undermine the authority or ability of Manager to manage the 

Business.  

c. In the event the parties do not otherwise terminate this Agreement in 

accordance with subsections a or b. above, this Agreement shall terminate upon closing of a sale 

of the Business to ether Manager or such other successful purchaser at auction pursuant to the 

sale procedures to be implemented by the Bankruptcy Court in the Company’s bankruptcy case. 

8. Representations and Warranties of Manager. 

a. Manager is duly authorized to enter into and perform this Agreement. 

b. Manager has the personnel and skills to perform the services required of it 

pursuant to this Agreement.  
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c. Manager will perform all of its service on behalf of, for the benefit of, and 

in the name of, the Company.  

d. Manager is unaware of any law, regulation, contract or agency which 

would prevent it from performing the Services.  

e. Manager is aware that the Company is now debtor in possession pursuant 

to a chapter 11 bankruptcy filing. 

f. Manager warrants and represents it will procure and shall maintain, at its 

own expenses, insurance in adequate amounts and coverage of such types and amounts as are 

usual and customary for similar businesses or as may be required by law, or by the United States 

Trustee, or by the Trustee, including  comprehensive general liability insurance, workers’ 

compensation, and employers’ liability insurance, boiler and machinery insurance, business 

interruption insurance, and any other insurance deemed necessary for the operation of the 

Business. Manger agrees that said insurance coverage shall name the Company, and such other 

persons as the Manager may reasonably request, as additional insureds and shall be with a carrier 

authorized to do business within the State of New York and whom Manager shall approve in its 

reasonable discretion subject to the approval of the Bankruptcy Court. 

9. Representations and Warranties of the Company. 

a. All of the representations and warranties of the Company made in the 

APA remain true and correct as of the effective date of this Agreement. 

b. Keith Koski will fully cooperate with Manager in implementing this 

Agreement. 

c. The Company shall provide access to its books and records to the extent 

needed for Manager to operate the Business hereunder. 
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d. The Company will provide access to its bank statements and billing 

systems upon execution of this Agreement. 

e. Prior to the Effective Date, The Company shall provide a schedule of any 

payments necessary for Manager to be responsible for under this Agreement.  

f. The Company is authorized to enter into and perform this Agreement and 

also obtain the appropriate approvals and orders from the U. S. Bankruptcy Court to implement 

and put into effect this Agreement.  

g. The Company is not prohibited by any law, regulation, contract or agency, 

including the Bankruptcy Court from entering into and performing under this Agreement. 

 h. In connection with the Property, the Company warrants and represents it 

will procure and shall maintain, at its own expense, insurance in adequate amounts and coverage 

of such types and amounts as are usual and customary or as may be required by law, or by the 

United States Trustee, or by the Trustee, insuring the property.  The Company shall provide 

Manager with a waiver of subrogation from its insurer(s).   

10. Amendments. 

Any amendment to this Agreement shall be made in writing and signed by the parties 

against whom enforcement shall be sought.  

11. Independent Contractor. 

The parties intend that the Manager render services hereunder, as an independent 

contractor, and nothing herein shall be construed to be inconsistent with this relationship or 

status.  The Manager shall be responsible for its and his own taxes.  

12. Assignment. 

This Agreement and all rights and obligations of the Company and the Manager shall 

inure to the benefit of its respective permitted successors and assigns.  The duties and rights of 
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the parties hereto hereunder are personal to such parties and may not be delegated or assigned by 

him or it without prior written consent of the other parties.  

13. Notices. 

All notices and other communications provided for in this Agreement shall be in writing 

and shall be deemed to have been duly given when delivered personally, by registered or 

certified mail, postage prepaid, or by a nationally recognized overnight courier service as 

follows:  

If to the Manager:   Capital Industries Corp. 
     555 Saw Mill River Road 
     Yonkers, New York 10701 
     Attn: Andy McGuire 
 
 
With a copy to:   Clifford H. Greene & Associates 

 700 White Plains Post Road, Suite 309 
 Scarsdale, New York 10583 
   

If to the Company:   Affordable Enterprises of Westchester, Inc. 
               2025 Maple Avenue 
               Cortlandt Manor, New York 10567 
               Attn: Keith Koski 
 
With a copy to:             Jonathan S. Pasternak, Esq. 
               DelBello Donnellan Weingarten  
               Wise and Wiederkehr, LLP 
               One North Lexington Avenue, 11th Floor 
               White Plains, New York 10601 

 
or to such other address as any party may have furnished to the other parties in writing in 

accordance herewith.  

14. Miscellaneous. 

a. Governing Law.  This Agreement shall be governed by and in accordance 

with the laws of the State of New York without regard to conflict of law rules thereof.  
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b. Severability.  If any provision of this Agreement or the application of any 

such provision to any party or circumstances shall be determined by any court of competent 

jurisdiction to be invalid and unenforceable to any extent, the remainder of this Agreement or the 

application of such provision to such person or circumstances other than those to which it is so 

determined to be invalid and unenforceable, shall not be affected thereby, and each provision 

hereof shall be validated and shall be enforced to the fullest extent permitted by law.  

c. Survivorship.  The respective rights and obligations of the parties 

hereunder shall survive any termination of this Agreement to the extent necessary to the intended 

preservation of such rights and obligations.  

d. Headings.  All descriptive headings of sections and paragraphs in this 

Agreement are intended solely for convenience, and no provision of this Agreement is to be 

construed by reference to the heading of any section or paragraph.  

e. Entire Agreement.  This Agreement represents the entire agreement 

between the parties.  All agreements and representations of the parties are set forth herein.  This 

Agreement cannot be modified or amended except in a writing signed by the parties.  

f. Counterparts.  This Agreement may be executed in counterparts, each of 

which shall be deemed an original, but all of which together shall constitute one and the same 

instrument.  

15. Bankruptcy Court Jurisdiction. 

The Bankruptcy Court shall have exclusive jurisdiction over the implementation, 

interpretation and enforcement of this Agreement. 
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  IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 

date first above written. 

      The Company: 
  AFFORDABLE ENTERPRISES OF 

 WESTCHESTER, INC. 
 
  By: /s/ Keith Koski 
        Name:  Keith Koski 
        Title:    President 
 
 
 
  The Manager: 
  CAPITAL INDUSTRIES CORP. 
 
 
  By: /s/ Andy McGuire 
        Name:  Andy McGuire 
        Title:    President 
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UNITED STATES BANKRUPTCY COURT   
SOUTHERN DISTRICT OF NEW YORK  
---------------------------------------------------------------X 
In re:  
        Chapter 11  
AFFORDABLE ENTERPRISES OF  
WESTCHESTER., INC.,      Case No. 14-22168(RDD) 
           
    Debtor.  
---------------------------------------------------------------X 

 
INTERIM ORDER AUTHORIZING APPROVAL AND ENTRY INTO MANAGEMENT 

AGREEMENT BETWEEN THE DEBTOR AND CAPITAL INDUSTRIES CORP. 
PURSUANT TO 11 U.S.C. SECTIONS 105 AND 363 

 
 UPON consideration (the "Motion")1 of Affordable Enterprises of Westchester, Inc., the 

above-captioned debtor and debtor-in-possession (the “Debtor"), by its attorneys, DelBello 

Donnellan Weingarten Wise & Wiederkehr, LLP for entry of (I) Order Authorizing Approval 

and Entry into Management Agreement Between the Debtor and Capital Industries Corp. 

(“Purchaser” or, “Manager”; and (II) Sale Procedures Order: (a) Approving Bidding Procedures, 

(b) Approving a Break-Up Fee, (c) Approving the Form and Manner of Notice, and (d) 

Scheduling an Auction and Sale Hearing; and (III) Granting Request for Hearing to Consider 

Entry of Bidding Procedures Order on Shortened Notice Pursuant to Bankruptcy Rule 9006(c); 

and a hearing having been held to consider hearing the Motion on shortened notice on January 

__, 2018, and the Court having granted the Debtor’s request to hear the Motion on shortened 

notice, and a further hearing having been held on January __, 2018 to consider the Motion; and 

the Court having reviewed and considered the Motion, and the arguments of counsel made, and 

the evidence adduced, at the hearing held on January __, 2018 (the “Hearing”); upon the record 

of the Hearing and this Chapter 11 Case; and after due deliberation thereon, and good cause 

appearing therefor, 

                                                 
1 Capitalized terms used herein, not otherwise defined, shall have the meaning ascribed to them in the Motion. 
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 2

 ORDERED, that the Debtor be and hereby is authorized to enter into the Management 

Agreement, on an interim basis pending the Final Hearing (as defined below), subject to the 

terms of this Order; and it is further 

 ORDERED, that the terms of the Management Agreement are hereby approved, as 

modified and supplemented herein, and the Debtor is hereby authorized to take any and all such 

actions as may be required to effectuate the terms of this Order and the Management Agreement; 

and it is further 

 ORDERED, that the term of the Management Agreement (the “Management Term”) 

shall commence upon entry of this Order by the Bankruptcy Court, and terminate as set forth in 

the Management Agreement; and it is further 

 ORDERED, that any confidentiality or non-disclosure agreement entered into between 

the Debtor and Manager in connection with the acquisition of the Debtor’s assets shall remain in 

full force and effect and shall be extended to cover the term of the Management Agreement and 

any of the Debtor’s proprietary information encountered and obtained by Manager during the 

term of the Management Agreement; and it is further 

ORDERED, that Manager shall obtain, or as the case may be, ensure that all licenses 

necessary to operate the Business in compliance with all applicable laws are valid; and it is 

further that 

ORDERED, that Manager shall use its good faith efforts to comply with all laws, the 

Bankruptcy Code, and the U.S. Trustee Guidelines, specifically including, but not limited to, 

assisting the Debtor and its professionals in the preparation of monthly operating reports; and it 

is further 

ORDERED,  

14-22168-rdd    Doc 82-2    Filed 01/16/18    Entered 01/16/18 17:56:07    Exhibit B
 Management Agreement Approval Order    Pg 2 of 3



 3

ORDERED, that the terms of this Order shall not be subject to further amendment 

without prior written consent of the Manager and the Debtor, and shall be binding upon the 

Manager and upon the Debtor, its successors and assigns, including any successor trustee or 

examiner which maybe appointed in this or any superseding case; and it is further  

ORDERED, notwithstanding Bankruptcy Rule 7062, the terms and conditions of this 

Order shall be immediately enforceable pursuant to Bankruptcy Rule 8005; and it is further 

ORDERED, that the Court shall retain jurisdiction over any matter or dispute arising 

from or relating to the implementation of this Order; and it is further 

ORDERED, that a final hearing on the Motion shall be held on February __, 2018 at 

10:00 a.m. (the “Final Hearing”). Debtor’s counsel shall provide notice of the Final Hearing to 

all parties mandated by Bankruptcy Rule 4001(c) no later than 15 days prior to the Final 

Hearing. Objections shall be filed on the Court’s website www.nyeb.uscourts.gov (login and 

password required) no later than February __, 2018 at 5:00 p.m. and served upon counsel for the 

Debtor, with a copy delivered to Chambers. 

Dated: White Plains, New York 

            January __, 2018 

 

 

  

      ______________________________ 
      HON. ROBERT D. DRAIN 
      UNITED STATES BANKRUPTCY JUDGE 
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ASSET PURCHASE AGREEMENT 
 
 

This Asset Purchase Agreement (“Agreement”), made as of January 16, 2018, by and 
among AFFORDABLE ENTERPRISES OF WESTCHESTER, INC., a New York corporation 
(the “Seller”) and CAPITAL INDUSTRIES CORP., a New York corporation (the “Purchaser”). 
 

W I T N E S S E T H: 
 
 WHEREAS, Seller is engaged in the business of providing garbage removal services to 
residential and commercial business in the construction industry (the “Business”);  
 
 WHEREAS, the Seller is currently in Chapter 11 bankruptcy, which case is pending in the 
Southern District of New York, White Plains Division (“Bankruptcy Court”), bearing Case No. 14-
22168(RDD)(“Bankruptcy Case”) and is a debtor-in-possession pursuant to 11 U.S.C. Section 1107 
and 1108; and 
 
 WHEREAS, Purchaser desires to purchase the Seller’s Business by acquiring substantially 
all of its assets free and clear of all liens, claims, encumbrances and interests of any kind pursuant to 
11 U.S.C. §363(b), (f) and (m), subject to higher and better offers, and Seller desires to sell such 
Business to Purchaser, all upon the terms and conditions set forth in this Agreement; and 
 
 WHEREAS, this Agreement is subject to the approval of the Bankruptcy Court.  
 
 NOW, THEREFORE, in consideration of the mutual covenants herein set forth and for the 
benefits to be derived from the consummation of the transactions contemplated hereby, the parties 
agree as follows: 

 1. Purchase and Sale of Assets.   

1.1 Subject to the terms and conditions, based upon the representations and 
warranties hereinafter set forth and except as otherwise provided herein, Purchaser agrees to 
purchase, accept and pay for, and Seller agrees to sell and assign to Purchaser at the Closing (as 
hereinafter defined), free and clear of all liens, claims, encumbrances and interests of any kind 
pursuant to 11 U.S.C. §363(b), (f) and (m), all of the assets of the Seller of any kind, tangible and 
intangible, and wherever located, other than those described in Section 1.2 below, including without 
limitation, (i) any or all machinery, equipment and vehicles (collectively, “FF&E”) as set forth on 
Schedule 1.1(i); (ii) all of Seller’s containers set forth on Schedule 1.1(ii); (iii) customer contracts, 
relationships and lists as set forth in Schedule 1.1(iii); (iv) all of the Seller’s Good Will, Intellectual 
Property and Confidential Information (as hereinafter defined), including but not limited to the 
Intellectual Property and Confidential Information set forth on Schedule 1.1(iv); and (v) all right, 
title and interest in any or all other assets of any kinds used in the Business (collectively, the 
“Assets”).   

14-22168-rdd    Doc 82-3    Filed 01/16/18    Entered 01/16/18 17:56:07    Exhibit C-1
 APA    Pg 2 of 13



 
 

2 
 

 

(a) For purposes of this Agreement, “Confidential Information” shall 
mean all non-public information, which may include without limitation:  phone 
numbers, websites, domains, trade secrets, ideas, samples, plans, strategies, 
research, experimental work, development work, designs, prototypes, inventions, 
specifications, slogans, descriptions, sayings, mottos, position concepts and 
statements, mission concepts and statements, tag lines, names, media, including 
without limitation any of the foregoing and their like related to any current, 
future, or proposed services or any manner of executing, delivering, 
commercializing, exploiting or advertising the same. 

(b) For purposes of this Agreement, “Intellectual Property” shall mean 
intellectual property owned by and/or assigned to Seller, including but not limited 
to any state or federal trademarks and all common law rights and goodwill 
associated with the trademarks, all inventions, whether patentable or not, ideas, 
know-how, data, Confidential Information, copyrights, patents, trade secrets, 
trademarks, logos, domain names, designs, license rights, GS1/U.P.C. Company 
prefix number, any registrations or applications relating to any of the foregoing, 
and any other rights of a similar nature or character whether now existing or 
hereafter created, developed, arising, or otherwise coming into being, in any 
jurisdiction. 

1.2 The Assets shall not include (i) Seller’s residential garbage business or 
related routes; (ii) cash and cash equivalents; (iii) accounts  receivable; (iv) the Purchase Price; 
(v) any claims or causes of action which the Seller  may have against third parties, related and 
unrelated to the Bankruptcy Case; or (vi) corporate books and records of the Seller; (collectively, 
the “Excluded Assets”).  

1.3 The Assets are being conveyed AS-IS, WHERE-IS, without any 
 representations, warranties or conditions of any kind, except as expressly provided in 
 Section 4.  
 
 2. Purchase Price.  The purchase price for the Assets shall be Five Hundred and 
Seventy Thousand Dollars ($570,000.00; the “Purchase Price”).   
 

 2.1 Deposit. Purchaser shall pay to Seller a contract deposit in the 
amount of $57,000.00 (the “Deposit”) upon execution of this Agreement. The 
Deposit shall be non-refundable except as otherwise set forth herein and shall be held 
by Seller’s counsel in escrow until Closing (as defined below), at which time it shall 
be applied to the Purchase Price or returned pursuant to Section 8 below.  
 
 2.2 Balance. The balance of the Purchase Price, after crediting the full 
amount of the Deposit and the Closing Adjustment (as defined in Section 2.3 below), 
shall be payable in cash at Closing. 
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 2.3  Closing Adjustment. Purchaser shall be entitled to a Closing 
adjustment (the “Closing Adjustment”) to the Purchase Price in an amount equal to 
the actual cost to recover and dispose of all materials left in the Seller’s refuse 
containers as of effective date of the Management Agreement (defined herein), with 
such adjustment not to exceed $125,000 (the “Adjustment Cap”). Purchaser shall be 
required to provide an accounting of its costs of recovery and disposal of the 
containers no later than 2 days prior to the Closing Date. Provided there is no dispute 
over amount, Purchaser shall be entitled to credit against the Purchase Price by such 
agreed amount of Closing Adjustment not to exceed the Adjustment Cap. In the 
event that Purchaser’s fails to provide such accounting within such time frame, 
Purchaser’s claim for Closing Adjustment shall be deemed waived in its entirety. In 
the event of a dispute over any accounting timely provided, the Bankruptcy Court 
shall determine such dispute.  
  

   2.4 Assumption of Liabilities. Other than to the extent provided for in 
 Section 2.3 above, the Purchaser shall not assume or be deemed to have assumed or in 
 any way have any responsibility for any debt, obligation, claim or liability of Seller 
 whatsoever, including any debt, obligation, claim or liability relating to the Assets or 
 the Business arising from or related to events, acts or omissions prior to the closing 
 date.  
 
 3. Closing.  Subject to the conditions precedent set forth herein, the closing hereunder 
(the "Closing") shall take place at the offices of Seller’s counsel no later than ten (10) days after 
entry of the Sale Approval Order (defined below) (assuming the waiver by the Bankruptcy Court of 
the 14-day stay, otherwise the closing shall be fifteen (15) days after the entry of the Sale Approval 
Order), unless otherwise agreed by the parties in writing (the “Closing Date”). The foregoing 
notwithstanding, in the event that the Closing has not occurred by March 31, 2018 and the parties 
have not mutually agreed to an extension of such deadline in writing, either party shall have the right 
to terminate this Agreement by serving written notice pursuant to Section 8 herein.  
 
 4. Representations and Warranties of Seller.  The Seller represents and warrants to 
the Purchaser as follows, as of the date hereof and as of the Closing Date: 
 
  4.1 Organization and Existence of the Seller.  Seller is a limited liability 
 company duly organized, validly existing and in good standing under the laws of the State 
 of New York, and has the power to carry on its business in the manner and at such locations 
 as that business is currently being conducted.  The Seller does not have any subsidiaries, nor 
 does it own or have any direct or indirect interest in or control over any corporation, 
 partnership, limited liability company, joint venture or other entity of any kind.   
 
  4.2 Authorization of Transaction.  Subject to the approval of the Bankruptcy 
 Court, the Seller has full power and authority to execute and deliver this Agreement and 
 each of the documents contemplated hereby (together with this Agreement, the "Operative 
 Documents") and to perform its obligations hereunder and thereunder. Seller has taken such 
 action as may be necessary for Seller to execute, deliver and perform each such Operative 
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 Document. No action, approval, consent or authorization of any governmental agency is 
 necessary for Seller to consummate the transactions contemplated herein. 
 

4.3 Title.  Seller has good and marketable title to the Assets and shall transfer the 
Assets to Purchaser at Closing free and clear of all liens, claims, interests and encumbrances 
of any kind.   The Assets include, in all material respects, all Assets necessary to operate 
the Business as currently conducted. As set forth in Schedule 1.1(ii), the Seller has 
disclosed the current location of each container to the best of its knowledge and ability. 
The tangible Assets are in operating condition, subject to ordinary wear and tear. No 
actions have been commenced against Seller or with respect to any container that it has 
out in the field with regard to illegal presence of toxic or hazardous substances in the 
containers, and that Seller has no actual knowledge or reason to believe that any such 
toxic or hazardous substances including but not limited to fuel oil, waste oil or petroleum 
gasoline are in any of the containers. 

 
  4.4  Binding Obligations.  Subject to the approval of the Bankruptcy Court, this 
 Agreement constitutes, and upon execution by the Seller together with each other Operative 
 Document will constitute, the valid and legally binding obligations of Seller, enforceable in 
 accordance with their respective terms. 
 
  4.5 No Violations.  Neither the execution and delivery of this Agreement nor the 
 consummation of the transactions contemplated hereunder will (i) violate any statute, 
 regulation, injunction, judgment, order, decree or ruling to which the Seller is subject, nor 
 will it require the authorization or approval of, or the filing of any notice with any 
 governmental agency or authority; or (ii) result in a violation or breach of any term or 
 provision of, or require consent or constitute a default under, the Seller’s operating 
 agreement or any contract or agreement to which the Seller is a party or by which it is 
 bound; or (iii) result in any lien, encumbrance or other charge upon any of the Assets. The 
 Assets include, in all material respects, all Assets necessary for the conduct of the 
 Business as currently conducted. Seller has all requisite power and all necessary  
 permits, certificates, contracts, approvals and other authorizations required by any and all 
 federal, state, city, county or other municipal bodies to own, lease, use and operate the 
 Assets and Business and in the manner in which such Assets and Business are presently 
 conducted and to transfer such Assets and Business pursuant to this Agreement. 

 
  4.6 No Material Adverse Effect. To the knowledge of Seller, Seller does not 
have any liability of any nature whatsoever (whether due or to become due, accrued, 
absolute, contingent or otherwise) arising from or related to the Business, except: (i) 
liabilities incurred in the ordinary course of business; and (ii) such other liabilities and 
obligations as would not in the aggregate have a material adverse effect on the Business or 
the Assets (a “Material Adverse Effect”). 
 

  4.7 Brokers.  The Seller has not employed any broker, finder or agent, nor has 
 Seller otherwise dealt with or become in any way obligated for any consultant's, broker's, 
 finder's, agent's or similar fee with respect to the transactions contemplated by this 
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 Agreement other than Maltz Auctions, Inc., whose commission and/or fee shall be the sole 
 responsibility of Seller. 
 
  4.8 Trade Names and Other Intellectual Property. 
 

(a) Schedule 1.1(iv) sets forth a true and complete list of all 
registered trademarks, patents and domain names used in the Business. 
Seller is the exclusive owner of, or is licensed to use, all Intellectual 
Property. Seller's rights in all such Intellectual Property are freely 
transferable. There are no claims, complaints, notices or demands of any 
other person pertaining to any of such Intellectual Property. No 
proceedings have been instituted, or are pending or to the knowledge of 
Seller threatened, which challenge the rights of Seller in respect thereof.   

 
(b) Seller has not granted any licenses or other rights to others in 

Intellectual Property owned or licensed by Seller. To the knowledge of 
Seller, no other person is infringing on the rights of Seller in any of its 
Intellectual Property. 

 
(c) To the Seller’s knowledge, the present and contemplated 

business, activities and products of Seller do not infringe any Intellectual 
Property of any other person.  No proceeding charging Seller with 
infringement of any adversely held Intellectual Property has been filed or, 
to Seller's knowledge, is threatened to be filed.   

 
  4.9 Customers and Operating Contracts.  Seller has no written agreements with 
 any customers. Seller has provided to Purchaser a complete and accurate list of all 
 customer relationships and lists.  
 
  4.10 Management Agreement. The parties shall, simultaneous with the  
 execution of this Agreement, execute a management agreement, where under 
 Purchaser shall have the authority to manage the Business pending Closing (the 
 “Management Agreement”).  
 
 Unless specifically provided otherwise, the representations and warranties set forth in 
Section 4 shall survive Closing. Seller agrees to indemnify, defend and hold Purchaser harmless  
from and against any and all loss, liabilities, damage or expense, including reasonable attorney’s 
fees, or due to the breach of any of the representations, warranties or undertakings of Seller 
contained in this Agreement, and obligations or any violations of any kind asserted against 
Purchaser arising out of Seller’s operation of the Business prior to Closing, including but not 
limited to mechanic’s liens, tax liens, improper service, arising from obligations incurred prior to 
effective date of the Management Agreement. 
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 5. Representations and Warranties by Purchaser.  Purchaser represents and 
warrants to the Seller as follows, as of the date hereof and as of the Closing Date: 
 
  5.1 Organization and Existence.  The Purchaser is a corporation duly 
 organized, validly existing and in good standing under the laws of the State of Delaware and 
 has the power to own its property and to carry on its business as it is currently being  
 conducted. 
 
  5.2 Authorization of Transaction.  The Purchaser has full power and authority 
 to execute and deliver this Agreement and each of the other Operative Documents, and to 
 perform its obligations hereunder and thereunder.  The Purchaser has taken such action,  
 including obtaining approval by its Board of Directors, as may be necessary for the 
 Purchaser to execute, deliver and perform each such Operative Document. 
 
  5.3 Binding Obligations.  This Agreement constitutes, and upon execution each 
 other Operative Document will constitute, the valid and legally binding obligations of 
 Purchaser, enforceable in accordance with their respective terms. 
 
  5.4 No Violation.  Neither the execution nor delivery of this Agreement nor the 
 consummation of the transactions contemplated hereunder will result in a violation or 
 breach of any term or provision of, or constitute a default under, the Purchaser's Certificate 
 of Incorporation or Bylaws or any contract or agreement to which Purchaser is a party or to 
 which Purchaser is subject. 
 
  5.5 Brokers.  The Purchaser has not employed any broker, finder or agent, nor  
 has Purchaser otherwise dealt with or become in any way obligated for any consultant's, 
 broker's, finder's, agent's or similar fee with respect to the transactions contemplated by this 
 Agreement. 
 

 5.6 Condition of Assets. Purchaser expressly acknowledges that, except as 
 expressly set forth in this Agreement and/or in any documents and/or instruments 
 executed and/or delivered by or on behalf of Seller in connection with this Agreement 
 (the “Express Representations”), neither Seller, nor any person acting on behalf of Seller, 
  nor any person or entity which prepared or provided any of the materials 
reviewed by   Purchaser in conducting its due diligence, nor any direct or indirect 
officer, director,   partner, member, shareholder, employee, agent, representative, 
accountant, advisor,  attorney, principal, affiliate, consultant, contractor, successor or assign of 
any of the  foregoing parties (Seller, and all of the other parties described in the preceding 
portions of  this sentence (other than Purchaser) shall be referred to herein collectively as the 
 "Exculpated Parties") has made or shall be deemed to have made any oral or written 
 representations or warranties, whether expressed or implied, by operation of law or 
 otherwise. Purchaser is acquiring the Assets based solely on its own independent 
 investigation and inspection of the property and not in reliance on any information  
 provided by Seller, or any of the other Exculpated Parties, except for the representations 
 expressly set forth herein.   
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 6. Conditions to Closing.   
 

6.1  Purchaser's obligation to purchase the Assets is expressly conditioned 
 upon: 

 
(a) Seller's Representations.  Seller's representations and 

warranties set forth in this Agreement being true and accurate in all 
material respects on the Closing Date, as if made on such date. 

 
(b) Performance by Seller.  Seller shall have performed all of 

the covenants, agreements and obligations and complied with all 
conditions which are required to be performed or complied with by Seller 
prior to the Closing. 

 
(c) Bankruptcy Court Approval. Entry of a Sale Approval 

Order by the Bankruptcy Court which is final and non-appealable.  
 
(d) Material Adverse Change. From the date of this 

Agreement, there has been no material adverse change in any of the 
Assets, individually or in the aggregate, including but not limited to any 
materially adverse change in Seller’s Business or customer relationships.  

 
(e) Restrictive Covenant. Execution of a Restrictive Covenant 

Agreement where under Keith and Kimberly Koski shall agree not to (a) 
solicit any existing customers of either Seller or Purchaser and (b) have 
any ownership interest in any business in competition with Purchaser in 
the Business in the tri-state area for a period of three (3) years after 
Closing.  

 
(f)   Delivery of Intellectual Property. Seller shall deliver all 

Intellectual Property and Confidential Information including all 
documentation necessary to effectuate the transfer of all associated 
registrations. 

 
6.2 Seller’s obligation to sell the Assets is expressly conditioned upon: 

 
(a) Purchaser’s Representations.  Purchaser’s representations 

and warranties set forth in this Agreement being true and accurate in all 
material respects on the Closing Date, as if made on such date;  

 
(b) Performance by Purchaser.  Purchaser shall have 

performed all of the covenants, agreements and obligations and complied 
with all conditions which are required to be performed or complied with 
by Purchaser prior to the Closing;  
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(c) Bankruptcy Court Approval.   Entry of Sale Approval 
Order by the Bankruptcy Court which has become final and non-
appealable.  

  
 7.  Bankruptcy Court Procedure 
 
  7.1    Sale Motion.  On or before three (3) business days after the date of  
 execution and delivery of this Agreement, Seller shall file with the Bankruptcy Court a  
 motion (“Sale Motion”) (including all supporting papers, proposed bidding procedures 
 (the “Bid Procedures”), and notices), in a form and substance reasonably satisfactory to 
 the Purchaser, seeking an order (the “Sale Procedures Order”) approving this Agreement 
 and the notice and procedure for a public auction (“Auction”) and sale of the Assets. 
 

 7.2 Sale Approval Order.  The Seller shall use its best efforts to schedule the 
 Auction thirty (30) days, but in no event more than forty (40) days, after entry of the Sale 
 Procedures Order and shall seek entry of an Order approving the results of the Auction 
 (“Sale Approval Order”) no more than five (5) business days after the Auction, or as soon 
 thereafter as the Court’s calendar will reasonably allow.  

  
 7.3 Bid Procedures.  The Bid Procedures shall provide, among other things, 

 that, in order to participate in the Auction, each prospective bidder must previously have 
 delivered to Seller proof of financial wherewithal to consummate the transaction. Upon  
 such demonstration and compliance with all other terms and conditions set forth in this 
 Agreement and the Sale Procedures Order for a prospective bidder, Seller, in its 
 reasonable business judgment, shall determine whether such persons qualify as a bidder 
 (a “Qualified Bidder”).  Purchaser shall constitute a Qualified Bidder for all purposes.  
 Seller further agrees that the terms and conditions of the Auction, as proposed in the Sale 
 Motion, shall require, inter alia, (i) that the Qualified Bidder offers to purchase the 
 Property upon the terms and conditions substantially similar to or better than those set 
 forth in this Agreement (including, without limitation, by requiring the Qualified Bidder 
 to deposit in escrow with the Seller’s counsel on or prior to the date of the Auction, an 
 amount equal to ten percent (10%) of its initial bid), (ii) that such offer not be 
conditioned  on obtaining financing or the outcome of unperformed due diligence by the 
 Qualified Bidder, (iii) that such offer is not conditioned upon the Bankruptcy Court’s 
 approval of any bid protections, such as break-up fees, termination fees, expense 
 reimbursement, or similar type of payment, (iv) is accompanied by a copy of this 
 Agreement marked to show any amendments and modifications thereto, (v) that the 
initial  higher and better offer for the Property be at least $50,000 higher than the Purchase Price 
  set forth in this Agreement which amount consists of (1) a termination fee in the 
amount  of (x) $15,000, plus (y) reimbursement of actual and verifiable expenses incurred 
by  Purchaser up to $15,000 (the sum of (x) and (y), the “Termination Fee”) and (2) an initial 
 overbid amount of $20,000, and that subsequent higher and better offers be in increments 
 of not less than $10,000 (such initial and subsequent higher and better offers, each a 
 “Qualified Competing Bid”). For the avoidance of doubt, Purchaser shall not be subject 
 to the minimum bidding increment insofar as it does not need to submit a competing bid 
 that is a greater amount than a Qualified Competing Bid. Instead, Purchaser shall be 
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 permitted to match any Qualified Competing Bid with Purchaser’s bid still being deemed  
 higher  than the Qualified Competing Bid by virtue of the higher net benefit to the estate 
 than in the event of an Alternative Transaction (i.e. due to the estate’s incurrence of the 
 cost of the Termination Fee). At Auction, the Seller shall designate both the highest and 
 best bidder as well as a second highest and best bidder (“Back-Up Bidder”). In the event 
a  Qualified Competing Bid is approved by the Bankruptcy Court (an “Alternative 
 Transaction”), upon closing of such Alternative Transaction, Seller shall pay from 
closing  proceeds to Purchaser, (a) return of the full amount of Purchaser’s initial Deposit, 
(b) the  Closing Adjustment and (c) the Termination Fee, upon which Purchaser shall have no 
 other claims against the Seller or the Assets. 

 
 8. Termination. 
 
  8.1 Termination of Agreement.  This Agreement may be terminated as 
 provided below: 
 

(a) Purchaser and Seller may terminate this Agreement by mutual 
written consent at any time prior to the Closing; 

 
(b) Purchaser may terminate this Agreement by giving written 

notice to Seller at any time prior to the Closing (i) in the event Seller has 
breached any representation, warranty or covenant contained in this 
Agreement or in the Management Agreement in any material respect, or (ii) 
in the event the Bankruptcy Court does not approve the Sale Motion or the 
motion requesting entry of the Sale Approval Order;  

 
(c) Seller may terminate this Agreement by giving written notice to 

Purchaser at any time prior to the Closing in the event Purchaser has 
breached any representation, warranty or covenant contained in this 
Agreement in any material respect; 

 
(d) Either party may terminate this Agreement if the Closing shall 

not have occurred on or before March 31, 2018 (or such later date to which 
the Closing Date is mutually extended to in writing by the parties); provided, 
that if the Closing shall not have occurred by such date due to a material 
breach of this Agreement by a party, then such party may not terminate this 
Agreement under this Section 8.1(d); and 

 
(e) In the event that a Sale Approval Order is entered which 

authorizes an Alternative Transaction, unless such Order approves the 
Purchaser as the Back-Up Bidder, in which case the termination of this 
Agreement would be effective upon the closing of the Alternative 
Transaction.  
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  8.2 Effect of Termination.  Except as otherwise set forth herein, if any party 
 terminates this Agreement pursuant to Section 8.1, all rights and obligations of the parties 
 hereunder shall terminate and neither party shall have any liability to the other (except that  
 nothing herein shall affect or impair any liability for damages that may result from the party 
 then in breach). In the event that this Agreement is terminated for any reason, (a) the full 
 amount of the initial Deposit shall be promptly returned to the Purchaser and(b) upon 
 closing of an Alternative Transaction, Purchaser shall receive the Closing Adjustment from 
 such sale proceeds. In the event that no Alternative Transaction closes after termination 
 hereunder, Purchaser shall, in the alternative, be entitled to an administrative expense claim 
 in Seller’s bankruptcy case under Section 503(b) of the Bankruptcy Code in an amount 
 equal to the Closing Adjustment. Seller represents that, as of the date of this Agreement, 
 Seller estimates the outstanding administrative expense claims of Seller’s bankrupt estate to 
 not exceed $250,000.  
 
  9. Additional Terms.   
 
  9.1 Expenses.  Except for the Termination Fee, the parties shall bear all costs 
 and expenses (including without limitation legal fees and expenses) that they may incur in  
 connection with the negotiation, preparation, execution and delivery of this Agreement, and 
 any other documents contemplated hereby. The Seller shall pay any and all sales, use, excise 
 or other taxes or charges applicable to the transactions contemplated by this Agreement. 
 
  9.2 Notices.  Any notice, demand or request required or permitted to be given 
 under this Agreement shall be in writing and shall be deemed to have been given when 
 delivered by hand, one day after transmittal by an internationally recognized overnight  
 courier service, or three days after being sent by registered or certified mail, return receipt 
 requested, postage prepaid, in each case addressed as follows: 
 
  If intended for Seller:  Affordable Enterprises of Westchester, Inc. 
     2025 Maple Avenue 
     Cortlandt Manor, New York 10567 
     Attn: Keith Koski 
 
  with a copy of any 
  notice to the Seller: Jonathan S. Pasternak, Esq. 
     DelBello Donnellan Weingarten  
     Wise and Wiederkehr, LLP 
     One North Lexington Avenue, 11th Floor 
     White Plains, New York 10601 
 
  If intended for Purchaser: Capital Industries Corp. 
     555 Saw Mill River Road 
     Yonkers, New York 10701 
     Attn: Andy McGuire 
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  with a copy of any 
  notice to Purchaser to:  Clifford H. Greene & Associates 

    700 White Plains Post Road, Suite 309 
    Scarsdale, New York 10583 
 

 or to such other address as either party may designate from time to time by written notice in 
 the manner set forth above. 
 
  9.3 Entire Agreement.  This Agreement (including the schedules and exhibits 
 hereto), together with all other Operative Documents executed by the parties, constitutes the 
 entire agreement among the parties with respect to the subject matter hereof and supersedes 
 all prior memoranda, correspondence, conversations and negotiations. 
 
  9.4 Counterparts.  This Agreement may be executed in any number of 
 counterparts and, as so executed, shall constitute one agreement binding on all the parties 
  hereto, notwithstanding that the parties may not have executed the same 
counterpart.  Facsimile transmissions, or electronic transmissions in .pdf format, of any 
executed   original document and/or retransmission of any executed facsimile or .pdf 
transmission  shall be deemed to be the same as the delivery of an executed original. 
 
  9.5 Succession and Assignment.  This Agreement shall be binding upon and 
 inure to the benefit of the parties named herein and their respective heirs, successors and  
 permitted assigns. No party may assign either this Agreement or any of its rights, interests, 
 or obligations hereunder without the prior written approval of the other party. 
 
  9.6 Headings.  The headings of the sections of this Agreement have been  
 assigned for convenience only and shall not be construed as limiting, defining or affecting 
 the substantive terms of this Agreement. 
 
  9.7 Amendments.  This Agreement may be amended or waived only by a 
 writing executed by the parties hereto.  No waiver of any breach of this Agreement shall be 
 deemed to be a waiver of any subsequent breach of a similar or like nature. 
 
  9.8 Construction.  The parties intend that each representation, warranty and  
 covenant contained herein shall have independent significance.  If any party has breached 
 any representation, warranty or covenant contained herein in any respect, the fact that there  
 exists another representation, warranty or covenant relating to the same subject matter 
 (regardless of the relative levels of specificity) which the party has not breached shall not  
 detract from or mitigate the fact that the party is in breach of the first representation, 
 warranty or covenant. 
 
  9.9 Severability.  Any term or provision of this Agreement that is invalid or 
 unenforceable in any situation in any jurisdiction shall not affect the validity or 
 enforceability of the remaining terms and provisions hereof or the validity or enforceability 
 of the offending term or provision in any other situation or in any other jurisdiction. 
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  9.10 Further Assurances.  Each of the parties hereto, both before and after the 
 Closing, shall take such further actions and execute such additional documents as may be 
 necessary or reasonably requested from time to time by the other party to consummate the 
 transactions contemplated hereby. 
 
  9.11 Jurisdiction and Venue.  In the event of a dispute hereunder, the parties 
 agree to submit to the exclusive jurisdiction of the United States Bankruptcy Court, 
 Southern District of New York (White Plains Division) for the resolution thereof, until such 
 time as the Bankruptcy Case is closed. Following such closure, the parties agree to submit 
 to the jurisdiction of the Federal and State Courts of the State of New York.  
 
  9.12 Governing Law.  This Agreement shall be governed by and construed 
 according to the laws of the State of New York. 
 
 IN WITNESS, WHEREOF, the parties hereto have set their hands and seals on the day, 
month and year first above written. 
 

AFFORDABLE ENTERPRISES OF     CAPITAL INDUSTRIES CORP. 
WESTCHESTER, INC.      Purchaser 
Seller            
 
 
By: /s/ Keith Koski      By: /s/ Andy McGuire 
Keith Koski, President          Andy McGuire, President 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------X 
In re:                                    
                                     Chapter 11 
AFFORDABLE ENTERPRISES 
OF WESTCHESTER, INC.,     Case No. 14-22168(RDD) 
  
    Debtor. 
-------------------------------------------------------------X 

 
ORDER (I) APPROVING BIDDING PROCEDURES, (II ) APPROVING 

BREAK-UP FEE AND (II) SCHEDULING AN AUCTION  
AND SALE HEARING 

 
 Upon the motion (the “Motion”) of Affordable Enterprises of Westchester, Inc., the 

above captioned reorganized debtor in the above-captioned Chapter 11 case (the “Debtor”), by 

its attorneys, DelBello Donnellan Weingarten Wise & Wiederkehr, LLP, seeking entry of an 

Order, on shortened notice, inter alia, (i) establishing bidding procedures, annexed hereto as 

Exhibit A to govern the sale (the “Sale”) of substantially all of the Debtor’s container business 

related assets (the “Assets”), as further defined in the Purchase and Sale Agreement (the “PSA”, 

annexed to the Motion as Exhibit C), dated January 16, 2018 between the Debtor and Capital 

Industries Corp. (the “Purchaser”); (ii) scheduling an auction to sell the Assets, subject to higher 

and better bids (the “Auction”); and (iii) scheduling a hearing to approve the Sale of the Assets 

in accordance with the Auction (the “Sale Hearing”), and a hearing having been held to consider 

hearing the Motion on shortened notice on January __, 2018, and the Court having granted the 

Debtor’s request to hear the Motion on shortened notice; and a further hearing having been held 

on January __, 2018 to consider the Motion, and it appearing that all objections, if any, having 

either been resolved, withdrawn or overruled, and good and sufficient cause having been shown, 

it is hereby 
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ORDERED, that the relief requested in the Motion is granted, as set forth herein by the 

provisions of this Order.  All objections to the relief requested in the Motion that have not been 

withdrawn, waived, or settled as announced to the Court at the hearing on this Motion or by 

stipulation filed with the Court, are overruled; and it is further 

ORDERED, that the Debtor is authorized to conduct an auction for the sale of the Assets 

in accordance with the Bidding Procedures annexed hereto as Exhibit A, which Bidding 

Procedures are hereby approved; and it is further 

ORDERED, that the Break-Up fee is hereby approved; and it is further 

ORDERED, that the deadline for submitting bids to become Qualified Bids is February 

__, 2018 at 5:00 p.m. EST, at the offices of Debtor’s counsel, DelBello Donnellan Weingarten 

Wise & Wiederkehr, LLP, One North Lexington Avenue, White Plains, New York 10601, Attn: 

Jonathan S. Pasternak, Esq. and Debtor’s counsel shall promptly provide copies of such 

Qualified Bids to Purchaser’s counsel; and it is further 

ORDERED, that if any Qualified Bids are received in accordance with the Bidding 

Procedures, the Debtor will conduct an Auction commencing on February __, 2018 at 11:00 

a.m., the offices of Debtor’s counsel, DelBello Donnellan Weingarten Wise & Wiederkehr, LLP, 

One North Lexington Avenue, 11th Floor, White Plains, New York 10601; and it is further 

 ORDERED, that a hearing shall be held before the Honorable Robert D. Drain, United 

States Bankruptcy Judge, at the United States Bankruptcy Courthouse, 300 Quarropas Street, 

White Plains, New York 10601, Courtroom 118, on February __, 2018 at 10:00 a.m. or as soon 

thereafter as counsel may be heard (the “Sale Hearing”), to confirm the results of the Auction, 

authorize the sale of the Assets, based upon the results of the Auction, and grant such other 

related relief as may be deemed necessary or proper by the Court; and it is further  
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ORDERED, that counsel to the Debtor shall file with the Bankruptcy Court a report of 

Qualified Bids no later than February __, 2018 at 5:00 p.m., which report shall indicate, inter 

alia, whether the Debtor intends to go forward with the Auction; and it is further 

ORDERED, that objections to the relief to be considered at the Sale Hearing shall be 

filed by February __, 2018 at 5:00 p.m. with the Bankruptcy Court at the Court’s website 

https://ecf.nysb.uscourts.gov/cgi-bin/login.pl (password and log in required), with a copy 

delivered directly to Chambers and served upon counsel to the Debtor, DelBello Donnellan 

Weingarten Wise & Wiederkehr, LLP, One North Lexington Avenue, White Plains, New York 

10601, Attn: Jonathan S. Pasternak, Esq.; and it is further 

ORDERED, that, notwithstanding the possible applicability of Bankruptcy Rules 

6004(h), 7062, 9014 or otherwise, the terms and conditions of this Order shall be immediately 

effective and enforceable upon its entry; and it is further 

ORDERED, that to the extent that this Order is inconsistent with any prior order or 

pleading with respect to the proposed sale transaction, the terms of this Order shall govern; and it 

is further; 

ORDERED, that the Court shall retain jurisdiction over any matter or dispute arising 

from or relating to the implementation of this Order; and it is further  

ORDERED, that (a) the Debtor shall serve this Order along with the Bidding Procedures 

upon: (i) the Office of the U.S. Trustee; (ii) all taxing authorities; (iii) counsel to the Purchaser; 

(iv) all known creditors of the Debtor; (v) all entities known or reasonably believed to have 

asserted a lien, claim, interest, or encumbrance in any of the Assets, (vi) all potential buyers 

known by the Debtor as having previously expressed interest in acquiring any of the Assets, and 
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(vii) all parties that have requested notice pursuant to Bankruptcy Rule 2002 within three (3) 

business days of entry of this Order. 

Dated: White Plains, New York 
January __, 2018 

 
 

___________________________________   
HONORABLE ROBERT D. DRAIN 

 UNITED STATES BANKRUPTCY JUDGE 
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Bidding Procedures 

 Set forth below are the bidding procedures (the “Bidding Procedures”) to be employed with 
respect to the transactions contemplated by the Purchase and Sale Agreement between Affordable 
Enterprises of Westchester, Inc. (the “Seller”) and Capital Industries Corp. (the “Buyer”), dated as 
January 16, 2018 (the “Purchase Agreement”), concerning the sale of the Assets (defined below).  

 
Capitalized terms used but not defined herein shall have the meanings ascribed to them in the 

Purchase Agreement.  In the event of any inconsistency between the provisions of these Bidding 
Procedures and the provisions of the Purchase Agreement, the Purchase Agreement shall control.  Any 
person or entity interested in the specific terms of the Sale (defined below) should refer to the Purchase 
Agreement, a copy of which is available from counsel to the Seller, DelBello Donnellan Weingarten Wise 
& Wiederkehr, LLP, One North Lexington Avenue, 11th Floor, White Plains, New York 10601, Attention: 
Jonathan S. Pasternak, Esq., Telephone: (914) 681-0200, Facsimile: (914) 684-0288, email: 
jpasternak@ddw-law.com. 
 
 The Seller has determined that: (A) the transactions contemplated by the Purchase Agreement 
(such transactions being referred to collectively as the “Sale”) shall be subject to competitive bidding as 
set forth in these Bidding Procedures; (B) the transfer of the Seller’s rights, title and interests in and to the 
Assets (as defined below) shall be subject to approval by the United States Bankruptcy Court for the 
Southern District of New York (the “Bankruptcy Court”) pursuant to Sections 363 of title 11 of the 
United States Code, 11 U.S.C. §§ 101-1532, as amended (the “Bankruptcy Code”); and (C) the Sale shall 
be subject to such other closing conditions and other terms and conditions as are set forth in the Purchase 
Agreement. 
 

Bidding Process 
 

 These Bidding Procedures describe, among other things, the Assets available for sale, the manner 
in which prospective bidders may gain access to or continue to have access to due diligence materials 
concerning the Assets, the manner in which bids become Qualified Competing Bids (as defined below), 
the receipt and negotiation of bids received, the conduct of any Auction (as defined below), the ultimate 
selection of the Successful Bidder (as defined below), and the Bankruptcy Court’s approval thereof 
(collectively, the “Bidding Process”). 
 

Assets To Be Sold 
 
 The Assets, as defined in the Purchase Agreement, include: (a) all equipment, machinery and 
vehicles of the Debtor; (b) all containers owned by the Debtor; (c) all customer lists; and (d) all 
intellectual property, trademarks, good will and telephone numbers owned by the Debtor. 
 

Notice And Solicitation Of Bids 
 
 Within one (1) Business Day following the entry of the Bidding Procedures Order or as soon as 
reasonably practicable thereafter, the Seller may provide notice, in form and substance satisfactory to the 
Buyer, of the Sale, the Bidding Procedures, the time and place of the Auction (as defined below), the time 
and place of the Sale Hearing (as defined below), and the objection deadline for the Sale Hearing to 
potential bidders who may wish to participate in the Bidding Process by submitting higher and better 
offers (“Competing Bids”) to purchase the Assets. 
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 Any person or entity other than the Buyer that desires to submit a Competing Bid (a “Bidder”) 
must do so in writing, provided that such Competing Bid satisfies all of the requirements for Qualified 
Competing Bids (as set forth below) and is received by the Seller and its counsel at the following  address 
February __, 2018 not later than 5:00 p.m. (EST) (the “Bid Deadline”) (unless the Seller and the Buyer 
agree to an extension):  Seller’s counsel:  DelBello Donnellan Weingarten Wise & Wiederkehr, LLP, 
Attention: Jonathan S. Pasternak, Esq., One North Lexington Avenue, 11th Floor, White Plains, NY 
10601.  Upon receipt, the Seller shall promptly provide copies of all Competing Bids to the Buyer. 
  

Qualified Competing Bids 
 
To be considered a qualified Competing Bid (a “Qualified Competing Bid”), each Competing Bid must 
be received by the Bid Deadline and must comply with all of the following requirements: 
 

(a) it is in writing and is irrevocable through a closing of the sale of the Assets; 
 
(b) it includes a duly authorized and executed asset purchase agreement substantially in the 
form of the Purchase Agreement together with all exhibits thereto, as well as copies of such 
materials marked to show any amendments and modifications to the Purchase Agreement (the 
“Marked Agreement”); 
 
(c) it provides for (i) a cash purchase price for the Assets, expressed in U.S. Dollars, of not 
less than $620,000; 
 
(d) it includes written evidence of a firm, irrevocable commitment for financing, or other 
evidence of ability to consummate the proposed transaction, that will allow the Seller to make a 
reasonable determination as to the Bidder’s financial and other capabilities to consummate the 
transaction contemplated by the Marked Agreement; 
 
(e) it is not conditioned on any contingencies, such as, without limitation: (i) the outcome of 
unperformed due diligence by the Bidder, and/or (ii) obtaining financing; 
 
(f) it includes an acknowledgement and representation that the Bidder: (i) has had an 
opportunity to conduct any and all required diligence regarding the Assets prior to making its 
offer; (ii) has relied solely upon its own independent review, investigation and/or inspection of 
any documents and/or the Assets in making its bid; (iii) did not rely upon any written or oral 
statements, representations, promises, warranties or guaranties whatsoever, whether express or 
implied (by operation of law or otherwise), regarding the Assets or the completeness of any 
information provided in connection therewith or the Auction, except as expressly stated in the 
Marked Agreement; (iv) is duly qualified and licensed to operate the Busienss (as diefned in the 
Purchase Agreement) and (v) is not entitled to any expense reimbursement or break-up fee in 
connection with its bid; and 
 
(g) it is accompanied by a good faith deposit in the form of a wire transfer (to a bank account 
specified by the Seller), certified check or such other form acceptable to the Seller, payable to the 
order of the Seller (or such other party as the Seller may determine) in an amount equal to ten 
(10%) percent of the Competing Bid.  

 
For the avoidance of doubt, and notwithstanding the foregoing, any overbid submitted by the Buyer at 
any Auction on substantially the same terms as its initial offer (apart from any increase in price) shall be a 
Qualified Competing Bid. 
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Auction 
 
 If the Seller receives one or more Qualified Competing Bids in addition to the Purchase 
Agreement, the Seller, through Auction Advisors, will conduct an auction (the “Auction”) of the Assets to 
select the highest or best bid for the Assets (the “Successful Bid”).  The Auction, which shall be 
transcribed or recorded to the extent required under New York local practice, shall be held at 11:00 a.m. 
(prevailing Eastern time) on February __, 2018, at the offices of DelBello Donnellan Weingarten Wise 
& Wiederkehr, LLP, One North Lexington Avenue, 11th Floor, White Plains, NY, or such other location 
as shall be timely communicated to all entities entitled to attend the Auction. 
 
 The Seller may conduct the Auction in any manner and upon any terms and conditions 
satisfactory to the Court, permitted by the Purchase Agreement, and consistent with these Bidding 
Procedures, that will achieve the maximum value for the Assets.  Such terms and conditions may include, 
by way of example, one or more rounds of sealed or open bids from the Buyer and any Bidder who 
submitted a Qualified Competing Bid.  The initial bid at the Auction shall be the highest or otherwise best 
bid, as determined by the Seller in its reasonable discretion, as among the Buyer’s bid and any Qualified 
Competing Bids, and such initial bid shall be announced to the Buyer and any other Bidder submitting a 
Qualifying Competing Bid at the commencement of the Auction.  Any subsequent bidding for the Assets 
at the Auction shall be in increments of at least Ten Thousand Dollars ($10,000.00) or any higher 
reasonable amount established by the Seller at the Auction.   
 
 At the conclusion of the Auction, the Seller shall submit the Successful Bid to the Court at the 
Sale Hearing (as defined below), for entry of a Sale Approval Order.  Any Bid that fails to comply with 
the Bidding Procedures or any other procedures established at the Auction may be refused. 
 
 If no Qualified Competing Bids are received, the Seller and the Buyer intend to seek immediate 
Court approval of the Purchase Agreement without conducting an Auction. 
 

Selection Of Successful Bid 
 
 Prior to the conclusion of the Auction, the Seller will (a) review and evaluate the Buyer’s bid and 
each Qualified Competing Bid, (b) identify the highest or otherwise best offer for the Assets received at 
the Auction (such bid, the “Successful Bid” and the bidder making such bid, the “Successful Bidder”) and 
(c) communicate to the Buyer and the Qualified Competing Bidders the identity of the Successful Bidder 
and the details of the Successful Bid.  The determination of the Successful Bid by the Seller shall be final, 
subject to approval by the Bankruptcy Court. 
 
 The Seller will sell the Asssets to the Successful Bidder pursuant to the terms of the Successful 
Bid upon the approval of such Successful Bid by the Bankruptcy Court at the Sale Hearing. 
For the avoidance of doubt, the Seller shall not consider or support any bid (whether or not such bid is a 
Qualified Competing Bid) for any of the Assets received after the close of the Auction. 
 
 If, following the entry of the Sale Approval Order, the Successful Bidder fails to consummate the 
Sale because of a breach or failure to perform on the part of the Successful Bidder, the highest or 
otherwise best bid (“Back-Up Bid”) will be deemed the new Successful Bidder and legally obligated and 
bound to consummate the transaction, and the Seller will be authorized, but not required, to consummate 
the Sale with the bidder who submitted the Back-Up Bid without further order of the Court.  In such case, 
the good faith deposit of the Successful Bidder shall be forfeited to the Seller and the Seller shall have the 
right to seek any and all other remedies and damages from the defaulting Successful Bidder to the extent 
permissible under the applicable purchase agreement and applicable law.  
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 Bid deposits for any unsuccessful bidder will be returned within three (3) business days of 
conclusion of the Auction, except in the case of the Back-Up Bidder, if any, whose deposit shall be 
released 3 days after closing in the event it is not deemed the new Successful Bidder. 
 

Sale Hearing 
 
 A hearing to approve the sale of the Assets to the Buyer or other Successful Bidder will be held 
on February __, 2018  at 10:00 a.m. before the United States Bankruptcy Court for the Southern District 
of New York, located at 300 Quarropas Street, Courtroom 118, White Plains, NY 10601 (the “Sale 
Hearing”).   
 
 If no Qualified Competing Bids are timely submitted and no objections to the proposed sale are 
timely received, the Court may enter the Sale Approval Order without holding a Sale Hearing.  If timely 
objections to the proposed transaction are received, then the Seller will seek Court approval at a Sale 
Hearing.  Closing of a sale of the Assets is expressly conditioned upon entry of the Sale Approval Order 
as described in the Purchase Agreement and Sale Motion. 
 

Free Of Any And All Liens, Claims, Interests, and Encumbrances 
 
 All of the rights, title, and interests of the Seller in and to the Assets, or any portion thereof, to be 
acquired will be sold, conveyed, transferred, and assigned free and clear of all Liens, Claims, Interests, 
and Encumbrances pursuant to Section 363(f) of the Bankruptcy Code, such Liens, Claims, Interests, and 
Encumbrances to attach to the net proceeds of the sale of the Assets. Upon request of a successful bidder, 
the Debtor’s non-residential real property lease for the rental of its office premises shall be assumed by 
the Debtor and assigned to the Purchaser at closing.  
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