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DAVID A. BOONE - State Bar No. 74165
LEELA V. MENON - State Bar No. 195435
LAW OFFICES OF DAVID A. BOONE
1611 The Alameda 
San Jose, California 95126
Telephone (408) 291-6000

ATTORNEYS FOR DEBTOR
ALI SHENASA

UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

IN RE: ) CASE NO. 16-51477 MEH
)

ALI SHENASA ) CHAPTER  13
)

             ) Date: December 8, 2016
) Time: 10:30a.m.

Debtor ) Court Room: 3020, 280 S. First Street
)   San Jose, CA

______________________________) Honorable M. Elaine Hammond

MOTION  FOR AUTHORIZATION TO SELL AN ASSET OF THE ESTATE 
FREE & CLEAR OF LIENS

(105 N. Bascom Avenue, Suite  #204, San Jose, CA 95128)

TO: 105 Bascom San Jose, LLC, Small Business Administration; Old Republic Title
   Company; County of Santa Clara Tax Collector; and Parties in Interest:

Debtor, Ali Shenasa, by and through his attorneys, The Law Offices of David A.

Boone, moves the Honorable Court for Authority To Sell an Asset of the Estate Free and Clear of

Liens for the office condominium located at 105 N. Bascom Avenue, Suite #204.  In support of

this motion the Debtor represents as follows:

1. Debtor filed Bankruptcy under Chapter 11 of the United States Bankruptcy Code

on May 17, 2016.
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2.        One of the assets of the estate is real property commonly known as 105 N. Bascom

Avenue, Suite #105 , San Jose, CA 95128,  (hereinafter referred to as the “Subject Property”).

The Property is more fully described in the Preliminary Title Report attached as Exhibit “1" to

the Declaration of David A. Boone, filed herewith. 

3. The Subject Property is presently encumbered as follows (amounts are 

approximations only):

105 Bascom San Jose, LLC  (minimum amount owed)    $1,100,511.29

Small Business Administration        $ 840,880.51

4. Debtor and co-owners  received and accepted a written offer on October 25, 2016

to purchase the subject property for the amount of seven hundred and fifty thousand dollars

($750,000.00).  There is an open escrow. A copy of the Purchase and Sale Contract is annexed to

the Declaration of David A. Boone filed herewith as Exhibit “2".

5.          The sale at $750,000 is expected to pay any property taxes and part of the debt

owed 105 Bascom San Jose, LLC. There will be no payment to the U.S. Small Business

Administration. There are no real estate commissions to be paid to maximize payment to the

secured lienholder whose loan is also cross-collateralized by property located at 105 N. Bascom

Avenue, Suite #104, which is on the market, but yet to attract any firm offers.

6. The escrow company is Old Republic Title Company located at 224 Airport

Parkway, San Jose, CA 95110.  The escrow officer is Sharon LaFountain and the escrow number

is 0616014205-SL. A copy of the Sellers' Estimated Closing Statement is annexed as Exhibit "3"

to the Declaration of David A. Boone filed herewith.

 7. Debtor seeks to have this motion approved as it is submitted in good faith to obtain

Court approval of the sale. The buyers are the brothers of the Debtor, Hossein and Jafar Shenasa

for ARARA, LLC in formation. The Debtor contends the sale is at or above fair market value.

8. The sale proceeds shall be disbursed to pay the property taxes and the costs of

escrow and all remaining proceeds will be paid to the first lienholder,  105 Bascom San Jose, LLC

through the Tullius Law Group, to pay down their loan to the maximum extent possible. 

9. The Debtor will receive no funds from the transaction. There are  no real estate
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commissions to be paid. 

10. Debtor seeks to sell the subject real property free and clear of the following liens:

Deed of trust to secure an original indebtedness in the amount of $1,063,464.00
and such and other amounts as may become due,  of Bank of America, N.A.
recorded September 22, 2006 in Official Records under Recorder's Serial Number.
According to the public records, the beneficial interest under the deed of trust was
assigned to 105 Bascom San Jose, LLC, by assignment recorded December 15,
2014 in Official Records under Recorder's Serial Number 22799265.  

Deed of Trust to secure an original indebtedness in the amount of $876,000.00 and
such and other amounts as may become due, of Bay Area Employment
Development Company recorded May 23, 2008, in Official Records under
Recorder’s Serial Number 19864421. According to public records, the beneficial
interest under the deed of trust was assigned to U.S. Small Business
Administration, by assignment recorded May 23, 2008 in Official Records under
Recorder’s Serial Number 19864422.

11. 11 U.S.C. §363 (f), in pertinent part, states:

The trustee may sell property under subsection (b) or ( c ) of this section
free and clear of any interest in such property of an entity other than the
estate, only if--

(1) applicable nonbankruptcy law permits sale of property free and
clear of such interest;
(2) such entity consents;
(3) such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such property;
(4) such interest is in bona fide dispute; or
(5) such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.

12. Debtor seeks to obtain Court approval to sell free and clear of the liens of  of the

105 Bascom San Jose, LLC, its successors and assigns; and U. S. Small Business Administration

based upon the contention that the entities consent pursuant to Section 363(f)(2) and/or the basis

that such entity could be compelled in an  equitable proceeding to accept money for partial

satisfaction of such interest. The net proceeds after payment of property taxes and closing costs

would partially satisfy the debt to first lienholder,  105 Bascom San Jose, LLC. No  payments will

be made to US Small Business Administration. 

13. The lien holder should be compelled to accept the partial  money satisfaction of

its interest pursuant to 11 U.S.C.  §363(f)(5). The balance of the debt owed to 105 Bascom San

Jose, LLC is expected to be paid from the sale of the office condominium that is presently listed

for sale on the open market, namely Suite #205, 105 N. Bascom Avenue, San Jose, CA.. 
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14. The Debtor contends that this sale is  in the best interest of creditors and is a sound,

business decision.   Pursuant to 11 U.S.C. Section 363 (f), the Debtor may sell property free and

clear of any interest if, (2) such entity consents, (3) such interest is a lien and the price at which

such property is to be sold is greater than the aggregate value of all liens on such property, (4)

such interest is in bona fide dispute or (5) such entity could be compelled, in a legal or equitable

proceeding, to accept a money satisfaction of such interest.   The Debtor contends the Creditors

could be compelled in an equitable proceeding to accept payment from the sales of both

properties.  If not, the Debtor would never be able to pay off the cross collateralized lien by sale of

his collateral.  Should the Creditor later consent to the sale, the Court shall be so advised.  

15. Although the sale of the property is to the Debtor’s brothers, who are insiders, the

sale clearly represents a purchase at or above fair market value. The Declaration of Jeff Petulla

filed in support herewith provides support that the purchase price is at or above market rate.   

WHEREFORE Debtor respectfully prays for an order as follows:

1. Authorizing and approving the sale of the Subject Property to Buyer for

$750,000.00;

2. A determination that Buyers are bona fide good faith purchasers under the

circumstances herein;

3.  Authorizing the sale free and clear of the liens of 105 Bascom San Jose, LLC and

the U.S Small Business Administration. 

4.  Authorizing the net sale proceeds, after Santa Clara County Tax Collector and the

closing costs and cost of escrow to be paid directly to Tullius Law Group for 105

Bascom San Jose, LLC

5. That title shall pass to the buyers free and clear of liens; and

6. For such other relief as the court deems appropriate.

DATED:        November 8, 2016 THE LAW OFFICES OF DAVID A. BOONE

By: /s/ David A. Boone                                     
      ATTORNEYS FOR DEBTORS
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