
IN THE UNITED STATES BANKRUPTCY CQURT

FOR THE DISTRICT OF DELAWAKE

In re:

AQUION ENERGY, INC., ~

Chapter 11

Case No. 17-10500 (KJC)

Debtor.

MOTION FOR ENTRY OF AN ORDER (I) (A) AUTHORIZING

ENTRY INTO THE ASSET PURCHASE AGREEMENT WITH RESPECT

TO THE SALE OF SUBSTANTIALLY ALL OF THE DEBTOR'S ASSETS,

(B) APPROVING BID PROCEDURES FOR THE SALE OF SUBSTANTIALLY ALL

OF THE ASSETS OF DEBTOR, (C) SCHEDULING AN AUCTION AND HEARING TO

CONSIDER THE SALE AND APPROVE THE FORM AND MANNER OF NOTICES

RELATED THERETO, (D) ESTABLISHING PROCEDURES RELATING TO THE

ASSUMPTION AND ASSIGNMENT OF CERTAIN CONTRACTS AND LEASES,

INCLUDING NOTICE OF PROPOSED CURE AMOUNTS, (E) APPROVING

CERTAIN BREAKUP FEE PROVISIONS; (II) AUTHORIZING AND APPRQVING

(A) THE SALE OF CERTAIN ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS,

ENCUMBRANCES AND INTERESTS AND (B) THE ASSUMPTION AND ASSIGNMENT

OF CERTAIN CONTRACTS AND LEASES; AND (III) GRANTING RELATED RELIEF

The above-captioned debtor and debtor in possession (the "Debtor" or

"Aquion") files this motion (the "Motion") for the entry of an order pursuant to sections 105(a),

363, 365 and 503 of title 11 of the United States Code (the "Bankruptcy Code"), Rules 2002,

6004, 6006, 9007, and 9014 of the Federal Rules of Bankruptcy Procedure (the "Bankru~ptcv

Rules"), and Rules 2002-1 and 6004-1 of the Local Rules of Bankruptcy Practice and Procedure

of the United States Bankruptcy Court for the District of Delaware (the "Local Rules") for: (i) an

order substantially in the proposed form attached hereto as Exhibit A (the "Bid Procedures

Order"): (a) approving certain sale and bid procedures attached as Exhibit 1 to the Bid

' The Debtor in this chapter 11 case and the last four digits of the Debtor's U.S. tax identification number
 is Aquion

Energy, Inc. (1370). The Debtor's headquarters is located at 32 39th Street, Pittsburgh, PA, 15201.
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Procedures Order (the "Bid Procedures") in connection with the sale (the "Sale") of the Debtor's

right, title and interest in substantially all of the assets and properties used in the connection with

the operation of the Debtor's business, as set forth in the Purchase Agreement (defined below);

(b) scheduling both the auction and hearing to consider approval of such Sale; (c) approving

procedures related to the assumption and assignment of certain executory contracts and

unexpired leases related to the Sale; (d) approving the form and manner of the notices of the Bid

Procedures attached as Exhibits 2, 3 and 4 of the Bid Procedures Order; and (e) approving the

proposed breakup fee in favor of the Stalking Horse Purchaser (defined below); and (ii) an order,

substantially in the proposed form attached hereto as Exhibit B (the "Sale Order") (a) approving

the Debtor's entry into that certain Asset Purchase Agreement dated as of May 23, 2017,

attached as Exhibit C hereto, without schedules, (the "Purchase Agreement"), by and among the

Debtor and Bluesky Energy US, Inc. (by and though its parent B1ueSky Energy Entwicklungs-

and Produktions GmbH, a limited liability company (Gesellschaft mit beschNankteN Haftung)

under the laws of Austria) (or its assignees and assigns to the extent permitted under the

Purchase Agreement, the "Stalking Horse Purchaser"); (b) authorizing the Sale of such assets

free and clear of liens, claims, encumbrances, and other interests, except as provided in the

Purchase Agreement and (b) approving the assumption and assignment of certain of the Debtor's

executory contracts and unexpired leases related to the Sale; and (iii) granting relief related. In

support of this Motion, the Debtor respectfully states the following:
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Jurisdiction and Venue

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).

2. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and

1409.

3. The statutory predicates for the relief sought herein are sections 105, 363,

365, 503, 1107 and 1108 of chapter 11 of the Bankruptcy Code, Bankruptcy Rules 2002(a)(2),

6004, 6006 and 9014 and Local Rules 2002-1(b), 6004-1 and 9006-1.

Background

4. On March 8, 2017 (the "Petition Date"), the Debtor filed with this Court a

voluntary petition for relief under chapter 11 of the Bankruptcy Code. The Debtor is operating

its business and managing its properties as a debtor and debtor in possession pursuant to sections

1107(a) and 1108 of the Bankruptcy Code. On March 31, 2017, the Office of the United States

Trustee appointed a committee of unsecured creditors (the "Committee") in this case.

5. The factual background regarding the Debtor, including its current and

historical business operations and the events precipitating the chapter 11 filing, is set forth in

detail in the Declaration of Suzanne Roski, Chief Restructurzng OfficeN, in Support of First Day

Motions (the "First Day Declaration") fully incorporated herein by reference.2

Z Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the First Day

Declaration,

3
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Debtor's Operations and the Assets to Be Sold

6. The Debtor manufactures saltwater batteries with a proprietary,

environmentally-fxiendly electrochemical design. Based in Pittsburgh, the Debtor was founded

in 2p08 and had its first commercial product launch in 2014. Designed for stationary energy

storage in pristine environments, island locations, homes, and businesses, the Debtor's batteries

have been Cradle to Cradle CertifiedTM, an environmental sustainability certification that has

never previously been given to a battery producer. The Debtor's battery technology has won

multiple prestigious awards including Popular Science Best of What's New Innovation of the

Yeas (2014), MIT Technology Revzew SO Smartest Companies (2015), Global Cleantech 100

North AmeNican Company of the Year (2017), among others. The Debtor's batteries contain no

heavy metals ar toxic chemicals and are non-flammable and non-explosive. The Debtor's

products include battery stacks, modules and monitoring systems. More than 55 global dealers

and distributors sell the Debtor's products directly to end users and other customers that

incorporate the batteries into third party systems and equipment such as inverters, controls,

solar/wind generators, gensets, racking, and enclosures.

7. The Debtor seeks to sell its manufacturing operations, and substantially all

of their other business assets and property associated with its battery technology (the "Assets").

Financing and Liens Affecting the Assets

8. In May 2014, the Debtor entered into a secured loan agreement with

Trinity Capital Fund II, L.P. as lender or any successor or assignee thereof in such capacity

("Trini ") to provide term loans totaling up to $20.0 million. The obligations that certain
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Master Loan and SecuNzry AgNeement, dated as of May 1, 2014, as amended, supplemented or

otherwise modified from time to time prior to the date hereof (the "Trinity Loan Agreement"),

mature on the last day of the forty-second (42nd) month following the date of the initial term

note.

9. All of the obligations owing to Trinity under the Trinity Loan Agreement

are asserted to be secured by liens (the "Prepetition Liens") on substantially all of the Debtor's

assets (the "Prebetition Collateral"), including cash collateral as defined in section 363(a) of the

Bankruptcy Code ("Cash Collateral"). The Prepetition Liens are subject to certain "Permitted

Liens" (as defined in the Trinity Loan Agreement), which include, among other items: (a)

purchase money security interests or liens in connection with operating or capital leases for

equipment and loans for equipment not exceeding $12,000,000 in principal amount outstanding

at any time; (b) liens on accounts receivables or inventory securing working capital debt facilities

not to exceed $5,000,000 in principal amount outstanding at any time; and (c) liens securing

certain permitted scheduled debt.

10. As of the Petition Date, the Debtor's obligations under the Trinity Loan

Agreement totaled no mare than $4,409,538 in principal obligations, l~us an "End of Term

Payment" (as defined in the Trinity Loan Agreement), in the amount of $750,000 or 5% of the

original balance of term notes (total advances were originally $15.0 million).

11. Pursuant to the Interim Order (A) Authorzzing the Use of Cash Collateral,

(I3) PNoviding Adequate PNotection, (C) Modifying the Aastofnatic Stay, and (D) Scheduling a

Final HeaNing [Docket No. 33] (the "Interim Cash Collateral Order") entered by the Bankruptcy

5
ROCS DE:212988.20 05436/001

Case 17-10500-KJC    Doc 168    Filed 05/24/17    Page 5 of 54



Court on March 10, 2017, Trinity is provided a continuing security interest in and lien on all

collateral of the Debtor of the same type and nature that exists as of the Petition Date with the

same validity (or invalidity) and priority as exists as of the Petition Date, including the proceeds

thereof (the "Replacement Lien") and, solely to the extent of any diminution in value of its

collateral, an additional and replacement security interest in and lien on all property and assets of

the Debtor's estate. See Interim Cash Collateral Order, ¶ 7(i) and (ii). Certain creditors have

also asserted liens on certain of the Debtor's equipment and as set forth below will be provided

notice of this Motion and related relief sought herein.

The Marketing Process

12. In October 2016, the Debtor engaged Citi Global Markets, Inc. ("Citi") as

investment bankers to undertake a marketing process for the Debtor, its assets or to raise

additional capital. During Citi's engagement, the Debtor attracted several interested parties, but

Citi was unsuccessful in attracting a buyer or obtaining a capital raise. The Debtor's

management, however, continued its marketing efforts through and subsequent to the Petition

Date, as detailed below.

13. Shortly after filing its chapter 11 petition, the Debtor reached out to

twenty-two parties Citi had contacted during the earlier marketing process. The Debtor

provided, via electronic mail, notification that it had filed its chapter 11 petition, a "teaser"

document with key details about the Debtor, and a nondisclosure agreement ("NDA"). None of

those parties had participated in the Debtor's sale process to date. The Debtor also contacted, on

an individual basis, approximately six other parties it assessed as likely to participate in a
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potential sale effectuated under section 363 of the Bankruptcy Code. These six parties generally

had not been interested in purchasing the Debtor's assets outside of chapter 11 and included one

existing Aquion investor that had already performed diligence on the Debtor and five large U.S.

based and international firms. Two of these parties are still engaged in the sale process.

14. Beginning on the Petition Date, additional parties began contacting the

Debtor expressing interest in acquiring all or substantially all of the Debtor's assets. To date,

thirty-nine such parties have made expressions of interest with thirty-three executing the

Debtor's NDA. Interested parties include certain of Aquion's distributors or licensed resellers,

battery manufacturers, energy/petrochemical companies, private equity firms, renewable energy

companies, and other parties in interest. There is wide geographic dispersion among interested

parties with more parties based outside than within the United States and includes parties in Asia

and the South Pacific, Australia, and Eastern and Western Europe.

15. In addition, the Debtor vetted with the Committee the list of parties it had

approached or that had expressed an interest in acquiring the Debtor's assets. The Committee

did not have any additional names to provide.

16. The Debtor established, and continues to update, an electronic data room

to facilitate the diligence efforts of interested parties. Approximately fifty users have accessed

the Debtor's electronic data room. Data room users have initiated nearly 11,000 file views. In

addition to making information available in the data room, the Debtor has engaged in written and

in-person discussions to address diligence requests and questions. As of the date of this Motion,

nine parties have made site visits to the Debtor's facilities. Additionally, the Debtor has engaged
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in multiple telephonic information sessions to advance those parties' diligence efforts. Finally,

the Debtor continues to engage in regular contact with interested parties to address potential

buyer's diligence requests and to apprise interested parties of the status of the sale process.

The Purchase A~reement3

17. In Apri12017, the Stalking Horse Purchaser submitted a letter of intent to

buy the Debtor's business. Shortly thereafter, the Debtor negotiated and, at arms' length, entered

into the Purchase Agreement with the Stalking Horse Purchaser, pursuant to which it will acquire

the Assets on the terms and conditions specified in the Purchase Agreement. In connection with

the Purchase Agreement, the Stalking Horse Purchaser has submitted a deposit in the amount of

$280,000, which deposit shall be nonrefundable upon termination of the Purchase Agreement by

reason of the Stalking Horse Purchaser's default of its material obligations under the Purchase

Agreement and, conversely, refundable as provided for in the Purchase Agreement. A Word

version of the Purchase Agreement will be placed in the data room set up by the Debtor for

prospective bidders no later than two (2) days before the hearing to consider entry of the Bid

Procedures Order (the "Bid Procedures Hearing").4 The sale transaction pursuant to the

Purchase Agreement is subject to competitive bidding as set forth herein and in the Bid

Procedures, and the Bid Procedures Order.

3 The foregoing is only a summary of certain of the terms and provisions of the Purchase Agreement.
 In the event of

any conflict between the summary set forth in this Motion and the Purchase Agreement, the Purchase Agreeme
nt

controls.

4 Concurrently herewith, the Debtor has filed a motion for an order shortening time with respect to the Mo
tion to

schedule the Bid Procedures Hearing for June 6, 2017.
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18. Pursuant to the terms of the Purchase Agreement, the Stalking Horse

Purchaser has agreed to purchase the Assets for $2,800,000, in addition to the assumption of

certain liabilities set forth in the Purchase Agreement and subject to certain adjustments (the

"Purchase Price"). The Stalking Horse Purchaser entered into the Purchase Agreement in

contemplation of the Court's approval of a breakup fee in the amount of $126,000 (the "Breakup

Fee") to compensate the Stalking Horse Purchaser for its time and effort in examining the

Debtor's business, conducting due diligence, and the loss of opportunity that such time and effort

has caused should another bidder be the Successful Bidder (as defined below) rather than the

Stalking Horse Purchaser. The Breakup Fee represents the Stalking Horse Purchaser's sole

compensation in such event. The Debtor, in the exercise of its business judgment and in return

for the value provided by the Stalking Horse Purchaser's offer, especially given the time

exigencies underlying this transaction, believes that the Breakup Fee is a necessary inducement

for the stalking horse bid, and thus, necessary to establish a "floor" for the sale of the Assets and

ultimately encourage competitive bidding and promote the realization of the highest value for the

Assets.

19. The Debtor believes that the Bid Procedures proposed hereby will enable

the efficient consummation of the sale of the Assets at an auction to the highest or best bidder.

The Debtor will continue to market the Assets pending the outcome of the auction. In light of

the extensive marketing process already undertaken and described above, as well as the

additional efforts that will be made during the proposed sale process, the timing of the sale

proposed herein is reasonable under the circumstances to effectuate a Sale of the Assets.

9
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20. The Debtor believes that such marketing of the Assets over the period

contemplated by the Bid Procedures, in addition to the marketing activities that have taken place

to date, will result in the highest or best price for the Assets and maximize value for all of the

Debtor's constituents.

Relief Requesteds

21. Pursuant to this Motion, the Debtor requests that the Court enter the

proposed Bid Procedures Order:

(a) approving the proposed Bid Procedures annexed as Exhibit 1 to

the proposed Bid Procedures Order, including the overbid provisions, Breakup Fee provisions,

and granting the Debtor authority to designate Bluesky Energy US, Inc. as the Stalking Horse

Purchaser, subject to the terms of the Purchase Agreement and Bid Procedures Order;

(b) approving the procedures set forth herein (the "Cure Procedures")

for the assumption and assignment of certain executory contracts and unexpired leases in

connection with the Sale (the "Assumed Executory Contracts");

(c) establishing a date for holding the auction (the "Auction") to occur

one day prior to Sale Hearing and approving certain procedures in connection therewith;

(d) scheduling the hearing (the "Sale Hearing") to approve any sale

transactions) to either the Stalking Horse or the highest or best bidder for the Assets determined

5 In compliance with Local Rule 6004-1 and for the convenience of the reader, the salient terms of the transaction a
s

currently set forth in the Stalking Horse APA have been summarized and are attached hereto as Exhibit D.
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at the Auction (the "Successful Bidder") and establishing deadlines for objections and responses

to the relief requested in the Motion with respect to the proposed Sale and Sale Hearing; and

(e) approving the form and manner of notice to be served upon certain

parties, including: (i) the form of notice, substantially in the form attached to the Bid Procedures

Order as Exhibit 2 (the "Sale and Bid Procedures Notice"), to be served on the Bid Procedures

Notice Parties (as defined below); (ii) the form of notice, substantially in the farm attached the

Bid Procedures Order as Exhibit 3, to be served on all known creditors of the Debtor (the

"Creditor Notice"); and (iii) the form of notice to parties holding Assumed Executory Contracts

in conjunction with the proposed sale, in substantially the form attached the Bid Procedures

Order as Exhibit 4 (the "Cure Notice")

22. The Debtor further requests that the Court enter the Sale Order:

(a) approving the Sale of the Assets. to the Stalking Horse Purchaser or

other Successful Bidder, free and clear of all liens, claims, encumbrances, and other interests,

except as provided in the Purchase Agreement or competing purchase agreement (with all liens,

claims, encumbrances and other interests to attach to the Sale proceeds with the same validity

and in the same order of priority as they attached to the Assets prior to the Sale);

(b) authorizing the assumption and assignment to the Stalking Horse

Purchaser or other Successful Bidder of the Assumed Executory Contracts; and

(c) authorizing the Debtor to consummate the Sale and all documents,

agreements, and contracts executed in conjunction therewith.

11
DOCS D~;212988.20 05436/001

Case 17-10500-KJC    Doc 168    Filed 05/24/17    Page 11 of 54



Proposed Bid Procedures

23. The Bid Procedures are summarized as follows:

Agreerraent

24. Prospective bidders should submit a proposed asset purchase agreement (a

"Competing Agreement"), similar in form and substance, as modified, to the Purchase

Agreement.. Subject to the approval of the Court, the highest or best bidder at the auction will

purchase the Assets, and assume certain executory contracts and unexpired leases, free and clear

of any liens, claims or encumbrances. The transaction contemplated is subject to competitive

bidding as set forth herein, and approval by the Bankruptcy Court pursuant to Bankruptcy Code

sections 363 and 365.

Assets for Snle

25. The Debtor is offering for sale the Assets, which generally consist of the

manufacturing operations, substantially all of the Debtor's other business assets and property

associated with its battery technology. Except as otherwise provided in the Purchase Agreement,

all of the Debtor's right, title and interest in and to the Assets subject thereto shall be sold free

and clear of any Liens, Claims, interests and encumbrances (other than Permitted Liens and/or

except as otherwise provided in the Competing Agreement) (collectively, the "Liens, Claims and

Encumbrances") to the maximum extent permitted by section 363 of the Bankruptcy Code, with

such Liens, Claims and Encumbrances to attach to the net proceeds of the sale of the Assets with

6 The foregoing is a summary of the Bid Procedures. In the event of any conflict between the procedures

summarized in this Motion below and the Bid Procedures attached as Exhibit 1 to the Bid Procedures Order, the

latter shall control. Unless otherwise noted, capitalized terms used in this section describing the proposed Bid

Procedures have the meanings ascribed in the Purchase Agreement.
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the same validity and priority as such Liens, Claims and Encumbrances applied against the

Assets.

Participation Requirerrtents

26. In order to participate in the bidding process and to or otherwise be

considered for any purpose hereunder, a person interested in all or portions of the Assets (a

"Potential Bidder") must first deliver (unless previously delivered) to the Debtor and its counsel,

not later than five (5) business days before the Bid Deadline (defined below), unless otherwise

waived by the Debtor in its sole discretion in consultation with the Official Committee of

Unsecured Creditors (the "Committee"), the following:

(a) Confidentiality Agreement. An executed confidentiality

agreement ("Confidentialit~greement") in form and substance acceptable to the

Debtor;

(b) Identification of Potential Bidder. Concurrently with its Bid,

identification of the Potential Bidder, its principals, and the representatives thereof who

are authorized to appear and act on their behalf for all purposes regarding the

contemplated transaction;

(c) Corporate Authority. Concurrently with its Bid, written evidence

satisfactory to Debtor of the Potential Bidder's chief executive officer or other

appropriate senior executive's approval of the contemplated transaction;

(d) Disclosure. Written disclosure of any connections or agreements

with the Debtor, the Stalking Horse Purchaser, any other known Potential Bidder or

Qualified Bidder (as defined below), and/or any officer, director or direct or indirect

equity security holder of the Debtor; and

(e) Proof of Financial Ability to Perform. Prior to or at the time of

presentation of a Bid, written evidence that demonstrates the Potential Bidder has the

necessary financial ability to close the contemplated transaction and provide adequate

assurance of future performance under all contracts to be assumed in such contemplated

transaction. Such information should include, inter alia, the following:
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(1) the Potential Bidder's current financial statements (audited

if they exist);

(2) contact names and numbers for verification of financing

sources;

(3) evidence of the Potential Bidder's internal resources and

proof of any debt or equity funding commitments that are

needed to close the contemplated transaction; and

(4) any such other form of financial disclosure ofcredit-quality

support information or enhancement acceptable to the

Debtor demonstrating that such Potential Bidder has the

ability to close the contemplated transaction.

Designation as Qaralified Bidder

27. A "4ualified Bidder" is a Potential Bidder (or combination of Potential

Bidders whose bids for the Assets of the Debtor do not overlap and who shall also be referred to

herein as a single Qualified Bidder) that delivers the documents described above and otherwise

satisfies the requirements of the Bid Procedures Order and the procedures set forth herein, and

that the Debtor, in its discretion (in consultation with the Committee), determines is reasonably

likely to submit a bona fide offer for the Assets and to be able to consummate a sale if selected as

a Successful Bidder.

28. The Debtor, in its sole discretion and in consultation with the Committee,

shall determine and notify the Potential Bidder with respect to whether such Potential Bidder is a

Qualified Bidder.

29. The Stalking Horse Purchaser is a Qualified Bidder and is deemed to

satisfy all Bid requirements as set forth below.
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Access to Due Diligence Materials

30. Only Potential Bidders that execute and deliver a confidentiality

agreement satisfactory to the Debtor, in its sole discretion, are eligible to receive due diligence

access or additional non-public information. The Debtor shall not be required to provide

confidential or proprietary information to a Potential Bidder if the Debtor believes that such

disclosure would be detrimental to the interests of the Debtor. If the Debtor determines that a

Potential Bidder that has satisfied the Participation Requirements .does not constitute a Qualified

Bidder, then such Potential Bidder's right to receive due diligence access or additional non-

public information shall terminate. The Debtor will designate an employee or other

representative to coordinate all reasonable requests for additional information and due diligence

access from such Qualified Bidders. The Debtor shall not be obligated to furnish any due

diligence information after the Bid Deadline. The Debtor is not responsible for, and will bear no

liability with respect to, any information obtained by Qualified Bidders in connection with the

sale of the Assets.

Dire Diligence Fro~ra Bidders

31. Each Potential Bidder and Qualified Bidder (each, a "Bidder") (and,

collectively, "Bidders") shall comply with all requests for additional information and due

diligence access by the Debtor or its advisors regarding such Bidder and its contemplated

transaction. Failure by a Potential Bidder to comply with requests for additional information and

due diligence access will be a basis for the Debtor to determine that the Potential Bidder is not a

Qualified Bidder. Failure. by a Qualified Bidder to comply with such requests for additional
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information and due diligence access will be a basis for the Debtor to determine that a bid made

by a Qualified Bidder is not a Qualified Bid.

Bidding Process

32. The Debtor and its advisors, shall (in consultation with Committee): (i)

determine whether a Potential Bidder is a Qualified Bidder; (ii) coordinate the efforts of Bidders

in conducting their due diligence investigations, as permitted by the provisions hereof;

(iii) receive offers from Qualified Bidders; and (iv) negotiate any offers made to purchase the

Assets. The Debtor (in consultation with the Committee) shall have the right to adopt such other

rules for the bidding process that are not inconsistent with the Bid Procedures Order that will

better promote the goals of such process.

Bid Deadline

33. On or before the Bid Deadline, a Qualified Bidder that desires to make an

offer, solicitation or proposal (a "Bid") shall deliver written and electronic copies of its Bid to

the Debtor, Aquion Energy, Inc., 32 39th Street, Pittsburgh, PA, 15201, Attn: Suzanne B. Roski,

and Suzanne.roski@aquion-energy.com, with a copy to counsel for the Debtor, Pachulski Stan
g

Ziehl &Jones LLP, 919 N. Market St., 17th Floor, Wilmington, Delaware 19801, Attn: Laura

Davis Jones, not later than 4:00 p.m. (prevailing Eastern time), which the Debtor proposes to be

June 16, 2017. by noon prevailing Eastern Time (the "Bid Deadline"). The Debtor shall pr
omptly

provide copies of all Bids to counsel for the Committee.
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34. A Bid received after the Bid Deadline shall not constitute a Qualified Bid,

unless otherwise allowed by the Debtor in its sole discretion (in consultation with the

Committee).

Bid Requi~efPtertts

35. To be eligible to participate in the Auction, each Bid and each Qualified

Bidder submitting such a Bid must be determined by the Debtor (in consultation with the

Committee). to satisfy each of the following conditions unless waived or modified by the Debtor

in its sole discretion (in consultation with the Committee):

(1) Good Faith Deposit. Each Bid must be accompanied by a deposit

(the "Good Faith Deposit") in the form of a certified check or cash payable to the

order of the Debtor in an amount to be determined by the Debtor, but in any event

no less than 10% of the Bidder's offer. The Debtor reserves the right to modify

the amount of the Good Faith Deposit in its discretion (in consultation with the

Committee).

(2) Minimum Bid> The consideration proposed by the Bid may

include only cash and/or other consideration acceptable to the Debtor (in

consultation with the Committee) in an amount of (1) no less than $3,026,000,

which is the sum of: (a) the purchase price offered by the Stalking Horse

Purchaser in the amount of $2,800,000; (b) $100,000 in cash as an initial overbid

amount; and (c) $126,000, which is the dollar value of the Breakup Fee (as

defined below), if any, in cash; and (2) the assumption of either all Assumed

Liabilities that would be assumed by the Stalking Horse Purchaser under the

Purchase Agreement or additional cash or other consideration of an equivalent

value as determined by the Debtor in its business judgment. The amounts in (1)-

(2) of this paragraph is referred to as a "Minimum Bid."

(3) Irrevocable. The Bids of the Successful Bidder and the Back-up

Bidder (defined below) must be irrevocable until the earlier of (a) the closing of

the transaction with the Successful Bidder, or (b) the date the Sale Order has

become final and non-appealable (the earliest of these dates being "Termination

Date").
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(4) Principal Terms. A Bid must include an executed agreement

pursuant to which the Qualified Bidder proposes to effectuate the contemplated

transaction (the "Contemplated Transaction Documents") and ablack-lined copy

of the Competing Agreement marked to show all changes requested by the

Qualified Bidder, including specification of the proposed purchase price and any

changes to any e~ibits or schedules to the Competing Agreement. The terms and

conditions of the Contemplated Transaction Documents must be, in the aggregate,

not materially mare burdensome to Debtor that the provisions contained in the

Stalking Horse Purchase Agreement. A Bid must identify with particularity each

and every condition to closing and all executory contracts and unexpired leases to

be assumed and assigned pursuant to the Contemplated Transaction Documents.

The Contemplated Transaction Documents must include a commitment to close

by no later than the closing date set forth in section 2 of the Purchase Agreement.

A Bid should propose a contemplated transaction involving all or substantially all

of the Assets, provided, however, that the Debtor in its sole discretion (in

consultation with the Committee) may consider proposals for less than

substantially all the Assets if such proposals or combination of proposals

maximizes the value of the Debtor's estate.

(5) Contin egLncies. A Bid may not be conditioned on obtaining

financing or any internal approval or on the outcome or review of due diligence,

but may be subject to the accuracy in all material respects at the closing of

specified representations and warranties at or b~for~ closing or the satisfaction in

all material respects at the closing of specified conditions. A Bid must disclose

any governmental approvals identified by the Qualified Bidder other than as set

forth in the Competing Agreement that may impact the evaluation of such Bid.

(6) Authorization to Bid and Identity of Bidder. A Bid must include

evidence of authorization and approval from such Qualified Bidder's board of

directors (or comparable governing body, or a statement as to why such approval

is unnecessary) with respect to the submission, execution, delivery and closing of

the Contemplated Transaction Documents. A Bid must also fully disclose the

identity of such entity that is submitting the Bid, including the identity of each

equity holder or other financial backer of the bidder if such bidder is formed for

the purpose of submitting the bid.

(7) Financing Sources. A Bid must contain written evidence of a

commitment for financing or other evidence of the ability to consummate the sale

satisfactory to the Debtor (in consultation with the Committee) with appropriate

contact information for such financing sources.
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(8) No Fees Payable to Qualified Bidder. A Bid may not request or

entitle the Qualified Bidder to any breakup fee, termination fee, expense

reimbursement or similar type of payment. Moreover, by submitting a Bid, a

Bidder shall be deemed to waive the right to pursue a substantial contribution

claim under Bankruptcy Code § 503 related in any way to the submission of its

Bid or the Bid Procedures.

(9) Immediate Payment of the Breakup Fee. A Bid must allow for the

immediate payment of the Breakup Fee to the Stalking Horse Purchaser from the

first proceeds of the cash portion of the purchase price of such Bid.

(10) Non-Reliance. A Bid must include an acknowledgement and

representation of the Qualified Bidder that it has had an opportunity to conduct

any and all due diligence regarding the Assets and Assumed Liabilities prior to

making its bid, that it has relied solely upon its own independent review,

investigation and/or inspection of any documents and/or the Assets in making its

bid, and that it did not rely upon any written or oral statements, representations,

warranties, or guaranties, express, implied, statutory or otherwise, regarding the

Assets, the financial performance of the Assets or the physical condition of the

Assets, the Assumed Liabilities, or the completeness of any information provided

in connection therewith or the Auction, except as expressly stated in the

Contemplated Transaction Documents.

36. A Bid received from a Qualified Bidder before the Bid Deadline that

meets the above requirements and that satisfies the Bid Deadline requirement above shall

constitute a "Qualified Bid," if the Debtor believes, in its sole discretion (in consultation with
 the

Committee), that such Bid would be consummated if selected as the Successful Bid. The Debt
or

shall have the right to reject any and all bids that they believe, in its sole discretion (in

consultation with the Committee), do not comply with the Bid Procedures. In the event that any

Potential Bidder is determined by the Debtor not to be a Qualified Bidder, the Potential Bidder

shall be refunded its Good Faith Deposit.

Breakisp Fee

37. Recognizing the Stalking Horse Purchaser's expenditure of time, energy
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and resources, and that the Stalking Horse Purchaser provides a floor bid with respect to the

Assets that it offers to purchase, the Debtor is authorized (pursuant to the Bid Procedures Order)

to provide the following bidding protections to the Stalking Horse Purchaser.

(a) The Debtor has agreed to pay the Stalking Horse Purchaser a

Breakup Fee in an amount equal to $126,OOp as a breakup fee pursuant to an in

accordance with terms of the Purchase Agreement and Bid Procedures Order.

(b) Any Bid submitted on the Bid Deadline by a party or parties other

than the Stalking Horse Purchaser must be in an amount that is sufficient to pay

the Breakup Fee and result in additional consideration to the Debtor's estate in the

amount of at least $100,000 (as compared to the Purchase Price offered by such

Stalking Horse Purchaser), after payment of the Breakup Fee.

Auction

38. If the Debtor receives at least one (1) Qualified Bid from a Qualified

Bidder other than the Stalking Horse Purchaser prior to the Bid Deadline (unless such deadline is

extended, as provided below), then the. Debtor shall notify the Stalking Horse Purchaser and each

other Qualified Bidder that the Debtor intends to conduct an auction (the "Auction") to consider

all Qualified Bids and to determine the highest or otherwise best bid with respect to the Assets.

The Debtor shall provide the Stalking Horse Purchaser, all Qualified Bidders and the Committee

with copies of all Qualified Bids in advance of the Auction, but may exclude any confidential

financial information, as reasonably designated by the applicable Qualified Bidder. Unless

otherwise designated by the Debtor, the Debtor requests that the Auction commence one

business day prior to the Sale Hearing at 10:00 a.m (prevailing Eastern Time) at the offices of

Pachulski Stang Ziehl &Jones LLP, 919 N. Market St., 17th Floor, Wilmington, DE 19899.

39. In advance of the Auction, the Debtor will notify all Qualified Bidders in
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writing of (i) the highest or otherwise best Qualified Bid, as determined by the Debtor in its

discretion (the "Baseline Bid") and (ii) the time and place of the Auction.

40. If the Debtor does not receive at least one (1) Qualified Bid from a

Qualified Bidder other than. the Stalking Horse Purchaser, then no Auction shall be scheduled or

conducted, and the Court at the Sale Hearing shall proceed to solely consider the approval of the

proposed sale to the Stalking Horse Purchaser as set forth in the Purchase Agreement and shall

not consider any competing or alternative offers or proposals to purchase the Assets.

41. If the Auction is necessary, such Auction shall be conducted according to

the following procedures:

(a) Participation at the Auction

42. Only the Stalking Horse Purchaser and Qualified Bidders that have

submitted Qualified Bids are eligible to participate at the Auction. Only the authorized

representatives and professional advisors of each of the Qualified Bidders, the Debtor, the

Committee, and the U.S. Trustee shall be permitted to attend the Auction.

43. Except as otherwise set forth herein, the Debtor (in consultation with the

Committee) may conduct the Auction in the manner it determines will result in the high
est or

best offer for the Assets.

44. In the Debtor's sole discretion, after the conclusion of the Auction, the

Debtor may resume an auction for the sale of discrete assets and/or discrete groups of asset
s, if

any, which are not included in the Successful Bid, on such bidding procedures as may be

implemented by the Debtor in its discretion.
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(b) The Debtor Shall Conduct the Auction

45. The Debtor and its professionals shall direct and preside over the Auction.

At the start of the Auction, the Debtor shall describe the terms of the Baseline Bid. The

determination of which Qualified Bid constitutes the Baseline Bid shall be made .by the Debtor in

its discretion (in consultation with the Committee), and may take into account any factors the

Debtor reasonably deems relevant to the value of the Qualified Bid to the estate (the "Bid

Assessment Criteria"). All Bids made thereafter shall be Overbids (as defined below) and shall

be made and received on an open basis, and all material terms of each Bid shall be full
y

disclosed to all other Qualified Bidders. The Debtor reserves the right to conduct the Auction in

the manner designed to maximize value based upon the nature and extent of the Qualified Bids

received. The Debtor shall maintain a transcript of all Bids made and announced at the Auction
,

including the Baseline Bid, all Overbids and the Successful Bid. Pursuant to Local Rule 6004-1
,

each Qualified Bidder shall be required to confirm that it has not engaged in any collusion with

respect to the Bid Procedures, the Auction or the proposed transaction.

(c) Terms of Overbids

46. An "Overbid" is any bid made at the Auction subsequent to the Debtor's

announcement of the Baseline Bid. To submit an Overbid for purposes of this Auction, a

Qualified Bidder must comply with the following conditions:

(d) Minimum Overbid Increment

47. During the Auction, bidding shall begin initially with the Baseline Bid.

Any Overbid after the Baseline Bid shall be made in increments of at least $50,000 in cash 
or
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other consideration acceptable to the Debtor; provided, however, that any overbids by the

Stalking Horse Purchaser thereafter shall only be required to be equal to the sum of (1) the then

existing lead Bid plus (2) the $50,000 Overbid less (3) $126,000 (i.e. the amount of the Breakup

Fee).

48. Any Overbid made by a Qualified Bidder must remain open and binding

on the Qualified Bidder until and unless the Debtor (in consultation with the Committee) accepts

a higher Qualified Bid as an Overbid.

(e) Consideration of Overbids

49. The Debtor reserves the right, in its reasonable business judgment, to

make one or more adjournments in the Auction to, among other things: facilitate discussio
ns

between the Debtor and individual Qualified Bidders; allow individual Qualified Bidders to

consider how they wish to proceed; and give Qualified Bidders the opportunity to provide t
he

Debtor with such additional evidence as the Debtor, in its reasonable business judgment
, may

require, that the Qualified Bidder has sufficient internal resources, or has received suffi
cient non-

contingent debt and/or equity funding commitments, to consummate the proposed 
transaction at

the prevailing Overbid amount.

(f~ Additional Procedures

50. The Debtor may adopt rules far the Auction at or prior to the Auction that,

in its reasonable discretion (in consultation with the Committee), will better promote th
e goals of

the Auction and that are not inconsistent with any of the provisions of the Bid 
Procedures Order

ox the Bankruptcy Code. All such rules will provide that all Bids shall be made and
 received in
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one room, on an open basis, and all other Qualified Bidders shall be entitled to be present for all

bidding with the understanding that the true identity of each Qualified Bidder (i. e., the principals

submitting the Bid) shall be fully disclosed to all other Qualified Bidders and that all material

terms of each Qualified Bid will be fully disclosed to all other Qualified Bidders throughout the

entire Auction.

51. The Debtor (in consultation with the Committee) may (a) determine which

Qualified Bid, if any, is the highest and best offer and (b) reject at any time before entry of an

order of the Bankruptcy Court approving the sale of the Assets pursuant to a Qualified Bid, any

Bid that is (i) inadequate or insufficient; (ii) not in conformity with the requirements of the

Bankruptcy Code or these Bid Procedures; or (iii) contrary to the best interest of the Debtor, its

estate and its creditors.

52. The Debtor may, in its sole discretion (in consultation with the

Committee), extend the Bid Deadline or the Auction Date, as determined, beyond the dates

provided herein. In the event of such an extension, the Debtor shall provide notice to the Noti
ce

Farties and any Qualified Bidders of such extension, any related time and location details with

respect to same, and any consequent continuance of the Sale Hearing.

(g) Consent to Jurisdiction as Condition to Bidding

53. All Qualified Bidders at the Auction shall be deemed to have consented to

the core jurisdiction of the Bankruptcy Court and waived any right to a jury trial in connec
tion

with any disputes relating to the Auction, and the construction and enforcement of each

Qualified Bidder's Contemplated Transaction Documents, as applicable.
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(h) Closing the Auction

54. Upon conclusion of the bidding, the Auction shall be closed, and the

Debtor (in consultation with the Committee) shall immediately identify the highest or best offer

for the Assets (which may be an aggregate of bids for less than all of the Assets) (the "Successful

Bid") and the entity submitting such Successful Bid (the "Successful Bidder"), which highest or

best offer will provide the greatest amount of net value to the Debtor, and the next highest 
or best

offers after the Successful Bid (the "Back-up Bid") and the entity or entities submitting the

Back-up Bid (the "Back-u Bp idder"), and advise the Qualified Bidders of such determination.

Upon three (3) days' prior notice by the Debtor, the Back-up Bidder selected by the D
ebtor must

immediately proceed with the closing of the transaction contemplated under the Back-up
 Bid in

the event that the transaction with the Successful Bidder is not consummated f
or any reason.

55. As stated above, The Bids of the Successful Bidder and the Back-up

Bidder must be irrevocable until the Termination Date.

Acceptance of Successful Bid

56. The Debtor shall sell the Assets to the Successful Bidder upon the

approval of the Successful Bid by the Bankruptcy Court after the Sale Hearing. The D
ebtor's

presentation of a particular Qualified Bid to the Bankruptcy Court for approval does not

constitute the Debtor's acceptance of such Qualified Bid. The Debtor will
 be deemed to have

accepted a Qualified Bid only when the Qualified Bid has been approved by the 
Bankruptcy

Court at the Sale Hearing.
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"As Is ,Where Is"

57. The sale of the Assets shall be on an "as is, where is" basis and without

representations or warranties of any kind, nature, or description by the Debtor, its agents or its

estate except to the extent set forth in the Competing Agreement of the Successful Bidder. Each

Qualified Bidder shall be deemed to acknowledge and represent that it has had an opportunity to

conduct any and all due diligence regarding the Assets prior to making its offer, that it has relied

solely upon its own independent review, investigation and/or inspection of any documents and/or

the Assets in making its bid, and that it did not rely upon any written or oral statements,

representations, promises, warranties or guaranties whatsoever, whether express, implied, by

operation of law or otherwise, regarding the Assets, or the completeness of any information

provided in connection therewith or the Auction, except as expressly stated in these Bid

Procedures or the Competing Agreement of the Successful Bidder.

Free of Any and Ail Interests

58. Except as otherwise provided in the Successful Bidder's Competing

Agreement and subject to the approval of the Bankruptcy Court, all of Debtor's right, title a
nd

interest in and to the Assets subject thereto shall be sold free and clear of any Liens, Cl
aims, and

Encumbrances to .the maximum extent permitted by section 363 of the Bankruptcy Code, 
with

such Liens, Claims and Encumbrances to attach to the net proceeds of the sale of th
e Assets with

the same validity and priority as such Liens, Claims and Encumbrances applied agains
t the

Assets.
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Sale Hearin

59. The Debtor has requested that the Sale Hearing occur on June 21, 2017 at

2:00 (prevailing Eastern time), or on such other date as may be established by the Bankruptcy

Court.

60. If the Successful Bidder fails to consummate an approved sale in

accordance with the applicable asset purchase agreement or such agreement is terminated, the

Debtor shall be authorized, but not required, to deem the Back-up Bid, as disclosed at the
 Sale

Hearing, the Successful Bids, and the Debtor shall be authorized, but not required, to

consummate the sale with the Qualified Bidder submitting the next highest such Bid with
out

further order of the Bankruptcy Court.

Return of Good Faith Deposit

61. The Good Faith Deposit of the Successful Bidder (or the Back-up Bidder

that becomes a Successful Bidder) shall be applied to the purchase price of
 such transaction at

Closing. The Debtor will hold the Good Faith Deposits of the Successful B
idder and the next

highest Qualified Bidder in a segregated account until the closing of the sale 
with the Successful

Bidder; good Faith Deposits of all other Qualified Bidders shall be held in a segre
gated account,

and thereafter returned to the respective bidders following the conclusion o
f the Auction. If a

Successful Bidder (including any Back-up Bidder that has become the Succe
ssful Bidder) fails to

consummate an approved sale because of a breach. or failure to perform on t
he part of such

Successful Bidder, the Debtor shall be entitled to retain the Successful Bidder's Go
od Faith
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Deposit as part of the Debtor's damages resulting from such Successful Bidder's breach or

failure to perform.

Notice of Sale Hearin

62. As noted above, the Debtor requests that the Court: (1) schedule the Sale

Hearing for June 21, 2017, at 2:00 p.m. prevailing Eastern Time, which is a previously set

omnibus hearing date and that the Court; (2) fix June 16, 2017, noon, prevailing Eastern Time as

the Bid Deadline; and (2) fix June 20, 2017, at 10:00 prevailing Eastern Time for the

commencement of any Auction. The Debtor proposes that objections, if any, to the Sale be filed

and properly served on the notice parties on or before June 16, 2017, by 4:00 p.m. prevai
ling

Eastern Time.

63. The Debtor requests that the Court approve the manner of notice of this

Motion, the Bid Procedures, the Auction, and the Sale Hearing, substantially in the form
 attached

to the Sale and Bid Procedures Notice, which the Debtor will serve on the following
 parties:

(a) the U.S. Trustee;

(b) counsel to the Committee;

(c) all parties known to assert a lien, claim or encumbrance on any of

the Assets, including, but not limited to, Trinity;

(d) all known counterparties to the Assumed Executory Contracts;

(e) all entities known to have expressed an interest in bidding on the

Assets;

(f~ the United States Attorney's office;
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(g) all state attorney generals in states in which the Debtor's Assets are

located;

(h) state taxing authorities in the states in which the Debtor's assets

are located; and the Internal Revenue Service;

(i) environmental and other applicable authorities in the states or

applicable jurisdictions in which the Debtor's Assets are located;

(j) the Stalking Horse Purchaser and its counsel; and

(k) all other parties that had filed a notice of appearance and demand

for service of papers in these bankruptcy cases under Bankruptcy Rule 9010(b) as of the

date of entry of the Bid Procedures Order (the parties listed in (a)-(k) above are

collectively referred to as the "Sale and Bid Procedures Notice Parties")

64. Additionally, the Debtor proposes to serve the Creditor Notice

substantially in the form attached to the Bid Procedures Order as Exhibit 3 on all known

creditors of the Debtor.

65. The Debtor proposes to serve the Sale and Bid Procedures Notice and the

Creditor Notice within two (2) business days from the date of entry of the Bid Procedures O
rder,

by first-class mail, postage prepaid, on the appropriate parties as described above. Bot
h the Sale

and Bid Procedures Notice. and the Creditor Notice will provide that any party that has 
not

received a copy of the Bid Procedures Order that wishes to obtain a copy of such docum
ent may

make such a request, in writing, to Pachulski Stang Ziehl &Jones LLP, 919 North Mark
et Street,
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17th Floor, P.O. Box, 8705, Wilmington, Delaware, 19899-8705 (Courier 19801) (Attn: Laura

Davis Jones, Esquire), ljones@pszjlaw.com.

66. The Debtor submits that the foregoing notices comply fully with

Bankruptcy Rule 2002 and are reasonably calculated to provide timely and adequate notice of the

Bid Procedures, Auction, and Sale Hearing to the Debtor's creditors and other parties in interest

as well as to those who have expressed an interest or are likely to express an interest in bidding

on the Assets. Based on the foregoing, the Debtor respectfully requests that this Court approve

these proposed notice procedures.

Sale Hearin

67. At the Sale Hearing, the Debtor will seek .Bankruptcy Court approval of

the sale of the Assets to the Stalking Horse Purchaser or other Successful Bidder, free a
nd clear

of all liens, claims and encumbrances pursuant to section 3630 of the Bankruptcy Code
 with all

such liens, claims and interests to attach to the proceeds of the sale, except as otherw
ise provided

with the same validity and in the same order of priority as they attached to the Asset
s prior to the

sale, including the assumption by the Debtor and assignment to the Successfu
l Bidder of the

Assumed Executory Contracts pursuant to section 365 of the Bankruptcy Code. 
The Debtor will

submit and present additional evidence, as necessary, at the Sale Hearing demonst
rating that the

Sale is fair, reasonable, and in the best interest of the Debtor's estate and a
ll interested parties,

and satisfies the standards necessary to approve a sale of substantially all of a deb
tor's assets

articulated by the Court of Appeals for the Third Circuit in In Ne Abbotts Dair
ies of

Pennsylvania, Inc., 788 F.2d 143 (3d Cir. 1986).
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Closing

68. The closing shall take place in accordance with terms of the Purchase

Agreement or the asset purchase agreement of the Successful Bidder, approved by the

Bankruptcy Court at the Sale Hearing.

Procedures for the Assumption and Assignment of Assumed Executory Contracts

69. As noted above, the Debtor will seek to assume and assign the Assumed

Executory Contracts to be identified on schedules to the Purchase Agreement, or alternatively,

identified pursuant the Successful Bidder's asset purchase agreement

70. The Assumed Executory Contracts will be those Contracts and Leases

pursuant to which the Debtor serves a Cure Notice. However, a Successful Bidder may
 choose

to delete certain of the Assumed Executory Contracts previously designated by the Stalk
ing

Horse Purchaser for assumption and assignment. If the Successful Bidder chooses t
o delete an

Assumed Executory Contract, then notice of that deletion shall be provided to the af
fected

counterparty by Debtor. Only those Assumed Executory Contracts assumed as of the 
closing of

the Sale will be required to be cured.

71. The Debtor will file with the Court and serve the form of the Cure Notice

to, substantially in the form of Exhibit 4 to the Bid Procedures Order, (along with a c
opy of this

Motion) upon each Counterparty to the Assumed Executory Contracts by no late
r than two

business days after the entry of the Bid Procedures Order. The Cure Notice w
ill. state the date,

time and place. of the Sale Hearing as well as the date by which any objection to 
the assumption

and assignment of Assumed Executory Contracts (including the Cure Amount (de
fined below))
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must be f led and served. The Cure Notice also will identify the amounts, if any, that the Debtor

believes are owed to each Caunterparty to an Assumed Executory Contract in order to cure any

defaults that exist under such contract (the "Cure Amounts"). This Motion constitutes a separate

motion to assume and assign the Assumed Executory Contracts pursuant to section 365 of the

Bankruptcy Code.

72. The inclusion of a contract, lease, or other agreement on the Cure Notice

shall not constitute or be deemed a determination or admission by the Debtor and its estate or

any other party in interest that such contract, lease, or other agreement is, in fact, an executory

contract or unexpired lease within the meaning of the Bankruptcy Code, and any and all rights

with respect thereto are hereby reserved.

73. If an Assumed Executory Contract is assumed and assigned pursuant to

Court Order, then unless the applicable counterparties to the Assumed Executory Contract (
each

a "Counterparty" and collectively, the "Counterparties") properly files and serves a
n objection to

the Cure Amount contained in the Cure Notice by the Assumption Objection Deadline (
defined

below), subject to the assumption and assignment of its contract at the Closing, the
 Counterparty

will receive, at the time of the closing of the Sale (or as soon as reasonably practicable

thereafter), the Cure Amount as set forth in the Cure Notice, if any. If an objection is filed
 by a

Counterparty to an Assumed Executory Contract, the Debtor proposes-that such objection must

set forth a specific default in the executory contract or unexpired lease, claim a
 specific monetary

amount that differs. from the Cure Amount, if any, specified by the Debtor in the Cu
re Notice,

along with such documentation supporting this amount, and set forth any reason why th
e
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Counterparty believes the executory contract or unexpired lease cannot be assumed and assigned

to the Successful Bidder.

74. If any Counterparty objects for any reason to the assumption and

assignment of an Assumed Executory Contract (including an objection to a proposed Cur
e

Amount) (an "Assumption Ob'ecL tion"), the Debtor proposes that the Counterparty must f
ile the

objection and serve it so as to be actually received on or before the Assumption Object
ion

Deadline (defined below), upon the Debtor and the other notice parties identified in
 the Cure

Notice by no later than (i) 4:00 p.m. (prevailing Eastern Time) on June 16, 2017
; or (ii) the date

otherwise specified in the Cure Notice (or, alternatively, the date set forth in the
 motion to

assume such Assumed Executory Contract if such contract is to be assumed a
nd assigned after

the Auction) (the "Assumption Objection Deadline"), provided, howev
er, as to any Successful

Bidder who is not the Stalking Horse Purchaser, any Counterparty may ra
ise at the Sale Hearing

an objection to the assumption and assignment of the Assumed Executory
 Contract solely with

respect to the Successful Bidder's ability to provide adequate assurance 
of future performance

under the Assumed Executory Contract. After receipt of an Assumptio
n Objection, the Debtor

will attempt to reconcile any differences in the Cure Amount or otherwise res
olve the objection

with the objecting Counterparty. In the event that the Debtor and the Coun
terparty cannot

resolve an Assumption Objection, and the Court does not otherwise make
 a determination at the

Sale Hearing regarding an Assumption Objection related. to a Cure Amo
unt, the Stalking Horse

Purchaser must either (i) fund the amount in escrow or similar arrangemen
t to pay any disputed

Cure Amounts pending the resolution of any such Cure Amount dis
putes by the Court or mutual
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agreement of the parties, (ii) remove the Assumed Executory Contract farm assumption and

assignment to it pursuant to the Purchase Agreement. Nothing herein shall modify or limit the

parties' rights and obligations, if any, with respect to the conditions set forth in section 4.2.6 of

the Purchase Agreement.

75. The Successful Bidders) shall be responsible for satisfying any

requirements regarding adequate assurance of future performance that may be imposed unde
r

section 365(b) of the Bankruptcy Code in connection with the proposed assignment of 
any

Assumed Executory Contract, and the failure to provide adequate assurance of future

performance to any Counterparty to any Assumed Executory Contracts shall not excuse 
the

Successful Bidders) from performance of any and all of its obligations pursuant to 
the

Successful Bidder's Competing Agreement. The Debtor proposes that the Court m
ake its

determinations concerning adequate assurance of future performance under the
 Assumed

Executory Contracts pursuant to section 365(b) of the Bankruptcy Code at the Sale 
Hearing if the

Successful Bidder is the Stalking Horse Purchaser or, at such time as ordered by t
he Court if the

Successful Bidder is a party other than Stalking Horse Purchaser. Disputed Cure A
mounts will

be resolved by the Court at the Sale Hearing or such later date as may be agreed to
 or ordered by

the Court.

76. The Debtor and the Debtor's estate shall be relieved of all liability

accruing or arising after the assumption and assignment of the Assumed Execut
ory Contracts,

pursuant to Section 365(k) of the Bankruptcy Code.
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Basis for Relief Requested

A. The Sale of the Assets is Authorized by Section 363 as a Sound Exercise of the

Debtor's Business Judgment

77. In accordance with Bankruptcy Rule 6004, sales of property rights outside

the ordinary course of business may be by private sale or public auction. The Debtor has

determined that the Sale of the Assets by public auction will enable them to obtain the highes
t

and best offer for these Assets (thereby maximizing the value of the estate) and is in the 
best

interests of the Debtor's creditors. In particular, the Purchase Agreement is the result 
of

comprehensive arms' length negotiations for the Sale of the Assets and the Sale pur
suant to the

terms of the Purchase Agreement, subject to higher or otherwise better offers at the
 Auction, will

provide a greater recovery for the Debtor's creditors than would be provided 
by any other

existing alternative.

78. Section 363 of the Bankruptcy Code provides that a trustee, "after notice

and a hearing, may use, sell, or lease, other than in the ordinary course of
 business, property of

the estate." 11 U.S.C. § 363(b). Although section 363 of the Bankruptcy Co
de does not specify

a standard for determining when it is appropriate for a court to authorize 
the use, sale or lease of

property of the estate, a sale of a debtor's assets should be authorized if a so
und business purpose

exists for doing so. See, e.g., Meyers v. Martin (In re Martzn), 91 F.3d 38
9, 395 (3d Cir. 1996);

In Ne Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143 (2d Cir. 1986);
 In re Titusville CountNy

Club, 128 B.R. 396 (W.D. Pa. 1991); In re Delaware &Hudson Ry. C
o., 124 BR. 169, 176 D.

Del. 1991); see also Official Committee of Unsecured C~editoNs v. The L
TV Corp. (In Ne
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Chateaugay CoNp.), 973 F.2d 141, 143 (2d Cir. 1992); Committee of Equity Sec. Holders v.

Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (Zd Cir. 1983); Committee ofAsbestos-

Related Litigants and/or CNeditars v. Johns-Manville Corp. (In Ne Johns-Manville Corp.), 60

B.R. 612, 616 (Bankr. S.DN.Y. 1986).

79. The paramount goal in any proposed sale of property of the estate is to

maximize the proceeds received by the estate. See, e,g., In re Food Barn Stores, Inc., 107 F.3d

558, 564-65 (8th Cir. 1997) (in bankruptcy sales, "a primary objective. of the Code [is] to

enhance the value of the estate at hand"); Integrated Resources, 147 B.R. at 659 ("It is a well-

established principle of bankruptcy law that the... [trustee's] duty with respect to such sales is to

obtain the highest price or greatest overall benefit possible for the estate.") (quoting In Ne Atlanta

Packaging Pods., Inc., 99 BR. 124, 130 (Bankr. N.D. Ga. 1988)). As long as the sale appear
s to

enhance a debtor's estate, court approval of a trustee's decision to sell should only be with
held if

the trustee's judgment is clearly erroneous, too speculative, or contrary to the provisions o
f the

Bankruptcy Code. GBL Holding Co., Inc. v. Blackburn/Travis/Cole, Ltd., 331 B.R. 251, 255

(N.D. Tex. 2005); In re Lajijani, 325 B.R. 282, 289 (9th Cir. B.A.P. 2005); In re WPRV-TV, I
nc.,

143 B,R. 315, 319 (D.P.R. 1991) ("The trustee has ample discretion to administer the esta
te,

including authority to conduct public or private sales of estate property. Courts have m
uch

discretion an whether to approve proposed sales, but the trustee's business judgment is subjec
t to

great judicial deference.").

80. Applying section 363 of the Bankruptcy Code, the proposed Sale of the

Assets. should be approved. As set forth above, the Debtor has determined that the best metho
d
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of maximizing the recovery of the Debtor's creditors would be through the Sale of the Assets.

Further, the Debtor believes that the value its estate (and, thus, the value for the Debtor's

creditors) will receive from the Sale of the Assets exceeds any value the Debtor's estate could

obtain for the Assets if the Debtor is required to liquidate its assets piecemeal. As assurance of

value, bids will be tested through the Auction consistent with the requirements of the Bankr
uptcy

Code, the Bankruptcy Rules, and pursuant to the Bid Procedures approved by the Court.

Consequently, the fairness and reasonableness of the consideration to be paid by the Success
ful

Bidder ultimately will be demonstrated by adequate "market exposure" and an open and fai
r

auction process—the best means, under the circumstances, for establishing whether a fa
ir and

reasonable price is being paid.

B. The Bid Procedures Are Appropriate and

Will Maximize the Value Received for the Assets.

81. As noted above, the paramount goal in any proposed sale of property of

the estate is to maximize the proceeds received by the estate. To that end
, courts uniformly

recognize that procedures intended to enhance competitive bidding are consistent 
with the goal

of maximizing the value received by the estate and therefore are appropriate in th
e context of

bankruptcy sales. See, e.g., In re Fin'l News Network, Inc., 126 B.R. 152, 156 
(Bankr. S.D.N.Y.

1991) ("court-imposed rules for the disposition of assets ... [should] provide an 
adequate basis

far comparison of offers, and [should] provide for a fair and efficient resoluti
on of bankrupt

estates")
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82. Procedures to dispose of assets, similar to the proposed Bid Procedures,

have been approved in other bankruptcy cases. See, e.g., In re IMRIS, Inc., Case N
o. 15-11133

(CSS) (Bankr. D. Del. June 16, 2015); In re Velti Inc., Case No. 13-12878(
PJV~ (Bankr. D. Del.

Nov. 20, 2013); In Ne OrchaNd Supply Hardware Stores Corp., Case No, 13-11
565 (CSS)

(Bankr. D. Del. Jul. 8, 2013); In re Conex Holdings LLC, Case No. 11-1050
1(CSS) (Bankr. D.

Del. Sept. 14, 2011); In re BaNnes Bay Dev. Ltd., Case No. 11-10792 (PJ
W) (Bankr. D. Del. May

19, 2011); In re East West Resort Dev. V, L.P., L.L. L.P., Case No. 10-104
52 (BLS) (Bankr. D.

Del. March 31, 2010); In re Dana Corp., Case No. 06-10354 (Banks. S
.D.N.Y. Oct. 19, 2006); In

Ne Delphi CoNp., Case No. OS-44481 (Banks. S.D.N.Y. June 22, 
2006); In re Oxford Automotive,

Inc., Case No. 04-74377 (Banks. E.D. Mich. Jan. 24, 2005); see als
o In re Calpine Copp., Case

No. OS-60200 (Banks. S.D.N.Y. Dec. 6, 2006).

83. The Debtor believes that the Bid Procedures will establish the param
eters

under which the value of the Assets may be tested at an aucti
on and through the ensuing Sale

Hearing. Such procedures will increase the likelihood that the De
btor's creditors will receive the

greatest possible consideration for the Debtor's Assets because t
hey will ensure a competitive

and fair bidding process. They also allow the Debtor to underta
ke an auction in as expeditious

and efficient manner as possible, which the Debtor believes is 
essential to maximizing the value

of the Debtor's estate for its creditors.

84. The Debtor also believes that the proposed Bid Procedures will p
romote

active bidding from seriously interested parties and will dispe
l any doubt as to the best and

highest offer reasonably available for the Debtor's Assets. In
 particular, the proposed Bid
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Procedures will allow the Debtor to conduct an auction in a controlled, fair, and open fash
ion

that will encourage participation by financially capable bidders who demonstrate the abili
ty to

close a transaction. Further, the Bid Procedures provide the Debtor with the opportunity to

consider all Qualified Bids and to select, in its reasonable business judgment, and a
fter

consultation with its professionals and the Committee, the highest and best offers) for
 the

Assets.

85. In sum, the Debtor believes that the Bid Procedures will encourage

bidding for the Assets and are consistent with the relevant standards go
verning auction

proceedings and bidding incentives in bankruptcy proceedings. Accordingly
, the proposed Bid

Procedures are reasonable, appropriate, and within the Debtor's sound bus
iness judgment.

C. The Sale of the Assets Free and Clear of Liens and Other

Interests is Authorized by Section 363(f~ of the Bankruptcy Code

86. The Debtor further submits that it is appropriate to sell the Assets free and

clear of liens pursuant to section 363(f j of the Bankruptcy Code, with any
 such liens attaching to

the Sale Proceeds of the Assets to the extent applicable. Section
 3630 of the Bankruptcy Code

authorizes a trustee to sell assets free and clear of liens, claims, interest
s and encumbrances i£

(1) applicable nonbankruptcy law permits the sale of such property free and

clear of such interests;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be sold i
s

greater than the value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding, t
o

accept a money satisfaction of such interest. 11 U.S.C. § 3630.
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87. This provision is supplemented by Section 105(a) of the Bankruptcy Code,

which provides that "[t]he Caurt may issue any order, process or judgment that is necessary or

appropriate to carry out the provisions of [the Bankruptcy Code]." 11 U.S.C. § 105(a).

88. Because Section 3630 of the Bankruptcy Code is drafted in the

disjunctive, satisfaction of any one of its five requirements will suffice to permit the sale
 of the O

Assats "free and clear" of liens and interests. In re Dundee Equity Corp., 1992 Bankr
. LEXIS

436, at * 12 (Bankr. S.D.N.Y. March 6, 1992) ("Section 3630 is in the disjunctive
, such that the

sale free of the interest concerned may occur if any one of the conditions of
 § 3630 have been

met."); In re Bygaph, Inc., 56 B.R. 596, 606 n.8 (Bankr. S.D.N.Y. 1986) (same
); Michzgan

Employment Sec. Comm'n v. Wolverine Radio Co. (In Ne Wolverine Radio C
o.), 930 F.2d 1132,

1147 n.24 (6th Cir. 1991) (stating that Bankruptcy Code section 3630 i
s written in the

disjunctive; holding that the court may approve the sale "free and clear"
 provided at least one of

the subsections of Bankruptcy Code section 3630 is met).

89. The Debtor believes that at least one of the tests of Section 3630 is

satisfied with respect to the transfer of the Assets pursuant to the Purchase A
greement. In

particular, the Debtor believes that at least section 3630(2) will be met 
in connection with the

transactions proposed under the Purchase Agreement because each of the parti
es holding liens on

the Assets will consent or, absent any objection to this Motion, will be d
eemed to have consented

to the Sale. Any lienholder also will be adequately protected by having
 their liens, if any, in

each instance against the Debtor or its estate, attach to the Sale proceeds 
ultimately attributable

to the Assets in which such creditor alleges an interest, in the same orde
r of priority, with the
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same validity, force and effect that such creditor had prior to the Sale, subject to any claims and

defenses the Debtor may possess with respect thereto. Accordingly, Section 3630 authorizes

the transfer and conveyance of the Debtor's Assets free and clear of any such claims, interests,

liabilities, or liens.

90. Although Section 3630 of the Bankruptcy Code provides for the sale of

assets "free and clear of any interests," the term "any interest" is not defined anywhere in the

Bankruptcy Code. Folge~ Adam Security v. DeMatteis/MacGregor JV, 209 F.3d 252, 257 (3d

Cir. 2000). In the case of In re Trans WoNld Airlines, Inc., 322 F.3d 283, 288-89 (3d Cir. 2003),

the Third Circuit specifically addressed the scope of the term "any interest." The Third Circuit

observed that while some courts have "narrowly interpreted that phrase to mean only in re
m

interests in property," the trend in modern cases is towards "a more expansive reading of

`interests in property' which ̀ encompasses other obligations that may flow from ownership
 of

the property."' Id. at 289 (citing 3 Collier on Bankruptcy 15th Ed. Rev., ¶ 363.06[1] (L. Ki
ng,

15th rev. ed. 1988)). As determined by the Fourth Circuit in In re Leckie Smokeless Coal Co.,
 99

F.3d 573, 581-582 (4th Cir. 1996), a case cited with approval and extensively by the Th
ird

Circuit in Folger, supra, the scope of Section 3630 is not limited to in rem interests. Thus
, the

Third Circuit in Folger stated that Leckie held that the debtor "could sell their assets 
under

§ 3630 free and clear of successor liability that otherwise would have arisen under
 federal

statute." Folger, 209 F.3d at 258 (citing Leckie, 99 F.3d at 582).

91. Courts have consistently held that a buyer of a debtor's assets pursuant to

section 363 of the Bankruptcy Code takes such assets free from successor liability resul
ting from
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pre-existing claims. See The Ninth Avenue Remedial Group v. Allis-Chalmers CoNp., 195 B.R.

716, 732 (Bankr. N.D. Ind. 1996) (stating that a bankruptcy court has the power to sell assets free

and clear of any interest that could be brought against the bankruptcy estate during the

bankruptcy); MacArthur Company v. Johns-Manville Corp. (In re Johns-Manville Corp.), 837

F.2d 89, 93-94 (2d Cir. 1988) (channeling of claims to proceeds consistent with intent of
 sale

free and clear under section 3630 of the Bankruptcy Code); In re New England Fish
 Co,, 19

B.R. 323, 329 (Bankr. W.D. Wash. 1982) (transfer of property in free and clear sale included

free and clear of Title VII employment discrimination and civil rights claims of de
btor's

employees); In re Hoffman, 53 B.R. 874, 876 (Bankr. D.R.I. 1985) (transfer of liquor
 license free

and clear of any interest permissible even though the estate had unpaid 
taxes}; American Living

Systems v, Bonapfel (In re All Am. of Ashburn, Inc.), 56 B.R. 186, 190 (Ban
kr. N.D. Ga. 1986)

(product liability claims based on successor doctrine precluded after sale of as
sets free and

clear); YYBO P'ship v. Virginia Dept. of Medical Assistance Servs. (In re WBO
 P'ship), 189 B.R.

97, 104-OS (Bankr. E.D. Va. 1995) (Commonwealth of Virginia's right to reca
pture depreciation

is an "interest" as used in section 363(~).~ The purpose of an order purportin
g to authorize the

transfer of assets free and clear of all "interests" would be frustrated if clai
mants could thereafter

use the transfer as a basis to assert claims against the purchaser arising 
from the Debtor's pre-

sale conduct, Under section 3630 of the Bankruptcy Code, the purchaser
 is entitled to know

Some courts, concluding that Section 3630 of the Bankruptcy Code does
 not empower them to convey assets free

and clear of claims, have nevertheless found that Section 105(a) of the Ban
kruptcy Code provides such authority.

See, e.g., Volvo White Truck Corp. v. Chambersburg Beverage, Inc. (In 
re White Motor Credit Corp.), 75 B.R. 944,

948 (Banks. N,D. Ohio 1987) (stating that the absence of specific authorit
y to sell assets free and clear of claims

poses no impediment to such a sale, as such authority is implicit in the court's
 equitable powers when necessary to

carry out the provisions of title 11).
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that the Debtor's assets are not infected with latent claims that will be asserted against the

purchaser after the proposed transaction is completed. Accordingly, consistent with the above-

cited case law, the order approving the Sale should state that the Successful Bidder is not lia
ble

as a successor under any theory of successor liability, for claims that encumber or relate to the

Assets.

D. The Proposed Notice of Bid Procedures, Auction, and Sale Is Appropriate

92. The Debtor believes that it will obtain the m~imum recovery for creditors

of the Debtor's estate if the Assets are sold through the proposed Bid Procedures
. As explained

in detail above, the Debtor has already taken significant steps to identify potenti
al purchasers.

93. Under Bankruptcy Rules 2002(a) and (c), the Debtor is required to notify

creditors of the proposed sale of the Debtor's Assets, including a disclosure o
f the time and place

of an auction, the terms and conditions of a sale, and the deadline for filin
g any objections. The

Debtor submits that the notice procedures herein comply fully with Bankrupt
cy Rule 2002 and

are reasonably calculated to provide timely and adequate notice of the sal
e by auction to the

Debtor's creditors and other interested parties, as well as to those parti
es who have expressed an

interest, or may express an interest, in bidding on the Assets. The proposed t
ime frame between

the filing of this Motion, the commencement of the bidding process and 
the Auction will provide

interested purchasers sufficient time to participate in the Auction.

E. Tlie Breakup Fee is Appropriate Under the Circumstances

94. The Debtor submits that the Breakup Fee is a normal and oftentimes

necessary component of sales outside the ordinary course of business u
nder Section 3.63 of the
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Bankruptcy Code. In particular, such a protection encourages a potential purchaser to invest the

requisite time, money, and effort to conduct due diligence and sale negotiations with a debtor

despite the inherent risks and uncertainties of the chapter 11 process. See, e.g., In Ne Comdisco,

Inc., Case No. O1 24795 (RB) (Bankr. N.D, Ill. Aug. 9, 2002) (approving a termination fee as,

inter alia, an actual and necessary cost and expense of preserving the debtor's estate, of

substantial benefit to the debtor's estate and a necessary inducement for, and a condition to, the

proposed purchaser's entry into the purchase agreement); IntegNated Resources, 147 B.R
. at 660

(noting that fees may be legitimately necessary to convince a "white knight" to offer an i
nitial

bid by providing some form of compensation for the expenses such bidder incurs and
 the risks

such bidder faces by having its offer held open, subject to higher and better offers)
; In re Hupp

Indus., 140 B.R. 191, 194 (Bankr. N.D. Ohio 1997) (without any reimbursement, "bid
ders would

be reluctant to make an initial bid for fear that their first bid will be shopped aroun
d for a higher

bid from another bidder who would capitalize on the initial bidder's... d
ue diligence"); In re

Marrose Corp., 1992 WL 33848, at *5 (Bankr. S.D.N.Y. 1992) (stating that "a
greements to

provide reimbursement of fees and expenses are meant to compensate the p
otential acquirer who

serves as a catalyst or ̀ stalking horse' which attracts more favorable off
ers"); In Ne 995 Fifth

Ave. Assocs., 96 B.R. 24, 28 (Bankr. S.D.N.Y. 1989) (finding that bidding i
ncentives may be

"legitimately necessary to convince a white knight to enter the bidding by prov
iding some form

of compensation for the risks it is undertaking") (citations omitted).

95. A proposed bidding incentive, such as the Breakup Fee should be

approved when it is in the best interests of the estate. See In ~e S.N.A. Nz
ct Co., 186 B.R. 98, 104
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(Bankr. N.D. Ill. 1995); see also In re America West Airlines, Inc., 166 B.R, 908 (Bankr. D. Ariz.

1994); In re Hupp Indus., Inc., 140 B.R. 191 (Bankr. N.D. Ohio 1992). Typically, this requires

that the bidding incentive provide some benefit to the debtor's estate. Calpine CoNp. v. O'BNien

Envtl. Energy, Inc. (In Ne O'Brien Envtl, Energy, Inc.), 181 F.3d 527, 533 (3d Cir. 1999)

(holding even though bidding incentives are measured against a business judgment standard in

non-bankruptcy transactions the administrative expense provisions of Bankruptcy Code

section 503(b) govern in the bankruptcy context).

96. In O'Brien Environmental Energy, the Third Circuit found that whether

breakup fees and expenses could be paid to Calpine Corp. as a "stalking horse" depended 
on

whether. such fees were necessary to preserve the value of the estate. See 181 F.3d at 536
. The

court determined that Calpine's right to break up fees and expenses depended 
on whether it

provided a benefit to the debtor's estate by promoting competitive bidding or r
esearching the

value of the assets at issue to increase the likelihood that the selling price reflecte
d the true value

of the company. Id. at 537. The Debtor believes that approval of the Breakup Fee 
will create

such a competitive bidding process.

97. The Debtor believes that the proposed Breakup Fee is fair and reasonably

compensates the Stalking Horse Purchaser for taking actions that will benefit the 
Debtor's estate.

The Breakup Fee compensates the Stalking Horse Purchaser for diligence and
 professional fees

incurred in negotiating the terms of the Purchase Agreement on an expedited time
line.

98. The Debtor does not believe that the Breakup Fee will have a chilling

effect on the sale process. Rather, the Stalking Horse Purchaser will increase the 
likelihood that
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the best possible price for the Assets will be received, by permitting other qualified bidders to

rely on the diligence performed by the Stalking Horse Purchaser, and moreover, by allowing

qualified bidders to utilize the Purchase Agreement as a platform for negotiations and

modifications in the context of a competitive bidding process.

99. Payment of the Breakup Fee, if any, shall be made in accordance with the

terms of the Purchase Agreement. Section 8.2 of the Purchase Agreement provides that the

Stalking Horse Purchaser will be entitled to receive from the Debtor's estate, payment of the

Breakup Fee in cash or other immediately available good funds in the event the Stalking
 Horse

Purchaser is not approved by the Court as the purchaser of the Assets and substantial
ly all of the

Assets are (a) sold to a Successful Bidder by and through the sale process envisioned
 by this

Motion; or (b) within six (6) months following the Sale Hearing either (i) sold or
 (ii) an

agreement is entered into sell such Assets that is ultimately consummated wit
h any third party,

which Breakup Fee payment shall be made to the Stalking Horse Purchaser c
oncurrently with,

and solely from the proceeds of, the consummation of such third party sal
e unless the third party

sale is to a secured lender of Debtor submitting a credit bid, In such an event, 
the Breakup Fee

shall be allowed as asuper-priority administrative expense claim under Secti
ons 503(b) and 507

of the Bankruptcy Code, shall not be subordinated to any other administrative 
claim and shall be

paid to the Stalking Horse Purchaser immediately upon closing. The Breaku
p Fee shall, in no

event, be paid from or out of the professional fee account established pursuant 
to the cash

collateral order entered in the Debtor's chapter 11 case. The conditions under
 which the Stalking
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Horse Purchase is not entitled to the Breakup Fee are described in section 8.2 of the Purchase

Agreement.

100. Furthermore, the Breakup Fee, in the amount of $126,000, is

approximately 4.5% of the Purchase Price, not including the Purchaser's assumption of the

assumed liabilities provided under the Purchase Agreement, and is not inconsistent with

termination fees approved by bankruptcy courts in chapter 11 cases. Moreover, the Stalking

Horse Purchaser is not requesting any expense reimbursement in addition to the Breakup Fee.

See, e.g., In Ne FoxMeyeN Corp. et al., Case No. 96-1329 (HSB) through 96-1334 (HSB)
 (Bankr.

D. Del., Oct. 9, 1996) (Court approved termination fee of 7.47%, or $6,500,000, in conn
ection

with $87,000,000 sale of substantially all of debtors' assets); In re Global MotoNsport GN
oup,

Inc„ et al., (Case No. 08-10192 (KJC) (Bankr. D. Del. February 14, 2008) (Cour
t approved a

breakup fee of approximately 4%, or $500,000 in connection with sale); In ~e
 Global Home

Products, Case No. 06-10340 (KG) (Bankr. D. Del. July 14, 2006) (Court approv
ed a breakup

fee of 3.3%, or $700,000, in connection with sale); In re Ameriser~ve, Case No. 0
0-0358 (PJW)

(Bankr. D. Del., September 27, 2000) (Court approved a breakup fee of 3.64%, o
r $4,000,000, in

connection with $110,000,000 sale); In re Montgomery Wa~cl Holding Corp., et al., 
Case No. 97-

1409 (PJW) (Bankr. D. Del., June 15, 1998) (Court approved termination fee 
of 2.7%, or

$3,000,000, in connection with $110,000,000 sale of real estate assets); In re Medlab
, Inc., Case

No, 97-1893 (PJW) (Bankr. D. Del. Apri128, 1998) (Court approved termina
tion fee of 3.12%,

or $250,000, in connection with $8,000,000 sale transaction); In re Edison Bros.
 Stores. Inc., et

al., Case No. 95-1354 (PJ'VV) (Bankr. D. Del., Dec. 29, 1995) (Court approve
d termination fee of
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3.5%, or $600,000, in connection with $17,000,000 sale of debtors' entertainment divis
ion); In

Ne NetEffect, Inc., Case No. 08-12008 (KJC) (Bankr. D. Del., Sept. 11, 2008) (Court
 approved

breakup fee of 3%, or $240,000.00 in connection with sale of debtor's assets 
for purchase price

of $8,000,000); In Ne Champion Enterprises, et al., Case No. 09-14019 (KG) (
Bankr. D. Del.,

Feb. 8, 2010) (Court approved breakup fee of less than credit bid or $3,000,00
0.00 in connection

with sale of debtor's assets for purchase price of approximately $80,000,000); 
In Ne Filene's

Basement; Inc., et al., Case No. 09-11525 (MFW) (Bankr. D. Del., May 
15, 2009) (Court

approved breakup fee and expense reimbursement of 3.68%, or
 $810,000 in connection with sale

of debtor's assets for purchase price of $22,000,000); In re WesteNn Nonw
ovens, Inc., et al., Case

No. 08-11435 (PJW) (Bankr. D. Del., July 28, 2009) (Court app
roved breakup fee and expense

reimbursement of $250,000 in connection with sale of debtor's ass
ets for purchase price of

$4,000,000 to $6,500,000 purchase price); and In re Poznt Blank So
lutions, Inc., et al., Case No.

10-11255 (PJW) (Bankr. D. Del, Oct. 5, 2011) (Court approved br
eakup and expense

reimbursement of 3.75% or $750,000 in connection with sale of de
btor's assets for purchase

price of $20,000,000).

101. In sum, the Breakup Fee is reasonable under the circumstances and
 will

enable the Debtor to maximize the value for the Assets while 
limiting any chilling effect in the

sale process.

F. Assumption and Assignment of Certain Executory Contracts a
nd Unexpired Leases

102. Section 365(a) of the Bankruptcy Code provides that, subject to the co
urt's

approval, a trustee "may assume or reject any executory contracts 
or unexpired leases of the
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debtor." 11 U.S.C. § 365(a). Upon finding that a trustee has exercised its sound business

judgment in determining to assume an executory contract or unexpired lease, courts will approve

the assumption under section 365(a) of the Bankruptcy Code. See Nostas Assocs. v. Costich (In

re Klein Sleep Prods., Inc.), 78 F.3d 18, 25 (2d Cir. 1996); see also ONion Pictures Corp.
 v.

Showtime Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1099 (2d Cir. 1993).

103. Pursuant to section 3650(2) of the Bankruptcy Code, a trustee may assign

an executory contract or unexpired lease of nonresidential real property if:

(A) the trustee assumes such contract or lease in accordance with the

provisions of this section; and

(B) adequate assurance of future performance by the assignee of such

contract or lease is provided, whether or not there has been a default in such

contract or lease.

11 U.S.C. § 3650(2).

104. The meaning of "adequate assurance of future performance" depends on

the facts and circumstances of each case, but should be given "pra
ctical, pragmatic construction."

See Carlisle Homes, Inc. v. ANraNi (In re Carlisle Homes, Inc.), 103 
B.R. 524, 538 (Bankr. D.N.J,

1989).; see also In ~e Natco Indus., Inc., 54 B.R. 436, 440 (Bankr. S.
D.N.Y. 1985) (adequate

assurance of future performance does not mean absolute assurance that 
debtor will thrive and pay

rent); In ~~e Bon Ton Rest. &Pastry Shop, Inc., 53 B.R. 789, 803 (Bankr.
 N.D. Ill. 1985)

("Although no single solution will satisfy every case, the required assurance 
will fall

considerably short of an absolute guarantee of performance.")
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105. Among other things, adequate assurance may be given by demonstrating

the assignee's financial health and experience in managing the type of enterpri
se or property

assigned. In re Bygaph, Inc., 56 B.R. 596, 605-6 (Bankr. S.D.N.Y. 1986) (adeq
uate assurance of

future performance is present when prospective assignee of lease has fina
ncial resources and

expressed willingness to devote sufficient funding to business to give 
it strong likelihood of

succeeding; chief determinant of adequate assurance is whether rent wi
ll be paid).

106. The Debtor and the Successful Bidders) will present evidence at the Sale

Hearing to prove the financial credibility, willingness, and ability o
f the Successful Bidders) to

perform under the Assumed Executory Contracts. The Court and ot
her interested parties

therefore will have the opportunity to evaluate the ability of a
ny Successful Bidders) to provide

adequate assurance of future performance under the Assumed
 Executory Contracts, as required

by section 365(b)(1)(C) of the Bankruptcy Code.

107, In addition, the Debtor submits that the cure procedures set forth
 herein

are appropriate, reasonably calculated to provide notice to 
any affected party, and afford the

affected party to opportunity to exercise any rights affecte
d by the Motion, and consistent with

Section 365 of the Bankruptcy Code. To the extent that any d
efaults exist under any Assumed

Executory Contracts, any such defaults will be cured pursuant to
 the Purchase Agreement or the

Successful Bidder's Competing Agreement. Except as otherwis
e limited by Section 365 of the

Bankruptcy Code, any provision in the Assumed Executor
y Contracts that would restrict,

condition, or prohibit an assignment of such contracts will be deem
ed unenforceable pursuant to

Section 3650(1) of the Bankruptcy Code.
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108. Accordingly, the Debtor submits that the cure procedures for effectuating

the assumption and assignment of the Assumed Executory Contracts as set forth herein are

appropriate and should be approved.

G. The Successful Bidder Should be Afforded All

Protections Under Section 363(m) as A Good Faith Purchaser

109. Section 363(m) of the Bankruptcy Code protects agood-faith purchaser's

interest in property purchased from the debtor's estate notwithstanding that the sale conducted

under section 363(b) is later reversed or modified on appeal. Specifically, Section 363(
m) states

that:

The reversal or modification on appeal of an authorization under

[section 363(b)] ...does not affect the validity of a sale ... to an

entity that purchased ...such property in good faith, whether or

not such entity knew of the pendency of the appeal, unless such

authorization and such sale were stayed pending appeal.

11 U.S.C. § 363(m). Section 363(m) "fosters the ̀ policy of not only affording finality to the

judgment of the bankruptcy court, but particularly to give finality to those orders
 and judgments

upon which third parties rely."' In re Chateaugay Corp., 1993 U.S. Dist. Lexis 6130
, *9

(S.D.N.Y. 1993) (quoting In re Abbotts Dairies of Penn., Inc., 788 F.2d 143, 147
 (3d Cir, 1986));

see Allstate Ins. Co. v. Hughes, 174 BR. 884, 888 (S.D.N.Y. 1994) ("Section
 363(m) .. .

provides that good faith transfers of property will not be affected by the rever
sal or modification

on appeal of an unstayed order, whether or not the transferee knew of the pendency 
of the

appeal"); In re Stein &Day, Inc., 113 B.R. 157, 162 (Bankr. S.D.N.Y. 1990) ("pursu
ant to
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11 U.S.C. § 363(m), good faith purchasers are protected from the reversal of a sale on appeal

unless there is a stay pending appeal").

110. The selection of the Successful Bidder will be the product of arms' length,

good-faith negotiations in an anticipated competitive purchasing process. The Debtor 
intends to

request at the Sale Hearing a finding that the Successful Bidder is a good 
faith purchaser entitled

to the protections of section 363(m) of the Bankruptcy Code.

H. Relief from the 14-Day Waiting Period Under

Bankruptcy Rules 6004(h) and b005(d) is Appropriate

111. Bankruptcy Rule 6004(h) provides that an "order authorizing the use, sale,

or lease of property ... is stayed until the expiration of 14 days after entry
 of the order, unless

the court orders otherwise." Similarly, Bankruptcy Rule 6006(d) provi
des that an "order

authorizing the trustee to assign an executory contract or unexpired lea
se ... is stayed until the

expiration of 14 days after the entry of the order, unless the court orders o
therwise." The Debtor

requests that the Sale Order be effective immediately by providing that th
e 14-day stays under

Bankruptcy Rules 6004(h) and 6006(d) are waived.

112. The purpose of Bankruptcy Rules 6004(h) and 6006(d) is to provide

sufficient time for an objecting party to appeal before an order can b
e implemented. See

Advisory Committee Notes to Fed. R. Bankr. P. 6004(h) and 6006(d). 
Although Bankruptcy

Rules 6004(h) and 6006(d) and the Advisory Committee Notes are 
silent as to when a court

should "order otherwise" and eliminate or reduce the 14-day sta
y period, Collier suggests that

the 14-day stay period should be eliminated to allow a sale or
 other transaction to close
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immediately "where there has been no objection to the procedure." Collier on BankNuptcy P

6004.11 (Alan N. Resnick &Henry J. Sommer eds., 16th ed.). Furthermore, CollieN provides

that if an objection is filed and overruled, and the objecting party informs the court of its int
ent to

appeal, the stay may be reduced to the amount of time actually necessary to file such app
eal. Id.

113. The Debtor hereby requests that the Court waive the 14-day stay periods

under Bankruptcy Rules 6004(h) and 6006(d) or, in the alternative, if an objection to the
 Sale is

filed, reduce the stay period to the minimum amount of time needed by the obj
ecting party to file

its appeal.

No Prior Request

114. No prior request for the relief sought in this Motion has been made to this

or any other court.

Notice

115. Concurrently with this filing, copies of this Motion will be provided to (a)

the Office of the United States Trustee; (b) counsel to the Committee; (c
) all parties who have

timely filed requests for notice under Rule 2002 of the Federal Rules of
 Bankruptcy Procedure;

(d) all parties who assert liens with respect to the Assets, includin
g, but not limited to, the

prepetition lenders; (e) all entities known to have expressed an interest i
n bidding on the Assets,

including the Stalking Horse Purchaser; (f~ all known counterparties to t
he Debtor's executory

contracts and unexpired leases; (g) the United States Attorney's office; 
(h) all state attorneys

general in states in which the Assets are located; (i) the Internal Revenue
 Service; (j) for each

state in which the Assets are located, the applicable taxing authoritie
s; and (k) environmental and
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certain other regulatory authorities in the states or applicable jurisdictions in which the Debtor's

assets are located. In addition, within two (2) business days following entry of the Bid

Procedures Order, the Debtor will serve the Sale and Bid Procedures Notice and the Creditor

Notice as provided herein. The Debtor respectfully submits that such notice is sufficient, and

request that the Court find that no further notice of the relief requested herein is requi
red.

WHEREFORE, the Debtor respectfully requests that the Court enter orders,

substantially in the forms attached hereto as Exhibit A and Exhibit B, granting the relie
f

requested herein and such other and further relief as this Court deems appropriate.

Dated: May 24, 2017 PACHULSKI STANG ZIEHL &JONES LLP

/s/Laura Davis Jones
Laura Davis Jones (Bar No. 2436)

David M. Bertenthal (LA Bar No. 167624)

Joseph M. Mulvihill (Bar No. 6061)

919 North Market Street, 17t" Floor

P.O. Box 8705
Wilmington, Delaware 19899-8705 (Courier 19801)

Telephone: 3 02-652-4100

Facsimile: 3 02-652-4400

email: ljones@pszjlaw.com

dbertenthal@pszj law. com

jmulvihill@pszj law.com

Counsel for Debtor and Debtor in Possession
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Exhibit A

Bid Procedures Order
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IN THE UNITED STATES BANKRUPTCY COU~tT

FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 11

AQUION ENERGY, INC., 1 ) Case No. 17-10500 (KJC)

Debtor. ) Dacket Ref. No.

ORDER (A) AU'T'HORIZING ENTRY INTO THE

ASSET PURCHASE AGREEMENT WITH RESPECT TO THE SALE

OF SUBSTANTIALLY ALL OF THE DEBTOR'S ASSETS; (B) APPROVIN
G

BID PROCEDURES FOR THE SALE OF SUBSTANTIALLY ALL OF T
HE ASSETS

OF DEBTOR; (C) SCHEDULING AN AUCTION AND HEARING TO CON
SIDER

THE SALE AND APPROVE THE FORM AND MANNER OF NOTICE RE
LATED

THERETO; (D) ESTABLISHING PROCEDURES RELATING TO THE
 ASSUMPTION

AND ASSIGNMENT OF CERTAIN CONTRACTS AND LEASES, INCLUD
ING

NOTICE OF PROPOSED CURE AMOUNTS; (E) APPROVING CERTAIN

BREAKUP FEE PROVISIONS; AND~F) GRANTING OTHER RELATED 
RELIEF

Upon the motion (the "Motion") of the above-captioned debtor and debtor
-in-

possession (the "Debtor") for, in part, entry of an order (a) approving the 
Debtor's entry into that

certain Asset Purchase Agreement dated as of May 23, 2017, (attached as 
Exhibit B to the

Motion, the "Purchase Agreement"), by and among the Debtor and Blue
sky Energy US, Inc. (the

"Stalking Horse Purchaser") (the "StalkingLHorse Purchaser"); (b) appro
ving certain bid

procedures for the sale of substantially all of the Debtor's assets; (c) 
scheduling an auction and

hearing to consider the sale and approve the form and manner of noti
ce related thereto; (d)

establishing procedures relating to the assumption and assignment of certai
n contracts, including

notice of proposed cure amounts; (e) approving breakup fee; and (~ 
granting other related relief,2

' The Debtor in this chapter 11 case and the last four digits of the Debt
or's U.S. tax identification number is Aquion

Energy, Inc. (1370). The Debtor's headquarters is located at 32 39th
 Street, Pittsburgh, PA, 15201.

2 Capitalized terms not otherwise defined herein shall have the meani
ngs set forth in the Motion.
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and it appearing that the Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and

1334; and it appearing that this is a core proceeding pursuant to 28 U.S.C. § 157(a); the Court

having considered the Motion; and it appearing that the relief requested in the Motion, is in the

best interests of the Debtor's bankruptcy estate, its creditors and other parties-in-interest; and after

due deliberation and sufficient cause appearing therefor;

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS:

A. This Court has jurisdiction over this Motion and the transactions

contemplated therein pursuant to 28 U.S.C. §§ 157 and 1334. This is a core proceeding pur
suant

to 28 U.S.C. § 157(b)(2). Venue is proper before this Court pursuant to 28 U.S.C. §§ 14
08 and

1409.

B. Notice of the Motion was adequate and sufficient under the circumstances

of this chapter 11 case, and such notice complied with all applicable requirements o
f title 11 of

the United States Cade (the "Bankruptcy Code"), the Federal Rules of Bankrupt
cy Procedure (the

"Bankruptcy Rules") and the Local Bankruptcy Rules.

C. All objections to the relief requested in the Motion that have not been

withdrawn, .waived or settled as announced to the Court at the hearing on the Motion
 or by

stipulation filed with the Court, are overruled except as otherwise set forth herein
. A reasonable

opportunity to object or otherwise be heard was afforded to all parties in interest
 entitled to notice.

D. The bid procedures attached hereto as Exhibit 1 (the "Bid Procedures") are

reasonable and appropriate under the circumstances of this chapter 11 case. T
he Debtor has

articulated good and sufficient reasons for the Court to grant the relief reques
ted in the Motion

2
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regarding the Bid Procedures. The Bid Procedures were negotiated in good faith and at arms'

length by the Debtor and the Stalking Horse Purchaser, and they represent a fair and appropriate

method for maximizing the realizable value of substantially all of the Debtor's assets. Therefore,

the Debtor is authorized to take any and all actions necessary or appropriate to implement the Bid

Procedures. The Debtor is authorized to take any and all actions necessary or appropriate to

implement the Bid Procedures.

E. Entry into the Purchase Agreement is in the best interest of the Debtor and

the Debtor's estate and creditors. The Purchase Agreement enabled the Debtor to secur
e an

adequate floor for the Auction and will provide a clear benefit to the Debtor's estate.

F. The Stalking Horse Purchaser has expended, and likely will continue to

expend, considerable time, money and energy pursuing the proposed sale of the A
ssets and has

engaged in extended arms' length good faith negotiations with the Debtor
. The Breakup Fee, and

other bidding protections, as set forth in the Bid Procedures, in favor of the Stalk
ing Horse

Purchaser are (i) an actual and necessary cost and expense of preserving the Debtor'
s estate

within the meaning of sections 503(b) and 507(a)(2) of the. Bankruptcy Code, 
(ii) commensurate

to the real and substantial benefit conferred upon the Debtor's estate by the 
Stalking Horse

Purchaser, (iii) have been negotiated. by the parties and their respective ad
visors at arms' length;

and (iv) are reasonable and appropriate, in light of the size and nature 
of the contemplated sale

transaction and comparable transactions, the commitments that have been
 made and the efforts

that have been and will be expended by the Stalking Horse Purchaser.
 The Breakup Fee is a

material inducement for, and conditions of, the Stalking Horse Purchaser's en
try into its stalking
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horse bid. The Stalking Horse Purchaser is unwilling to commit to purchase the Assets under the

terms of the Purchase Agreement unless the Stalking Horse Purchaser is assured the protection

pxovided by the Breakup Fee. The payment of such amounts to the Stalking Horse Purchaser is

fair and reasonable in view of the fact that, if the Breakup Fee is triggered, then the Stalking

Horse Purchaser's efforts will have increased the prospects that the Debtor will receive the

highest or otherwise best offer for the Assets.

G. The form of the Purchase Agreement is fair and reasonable and provides

flexibility in the process to sell the Assets in a manner designed to maximize the value of the

Assets. The Debtor has demonstrated a sound business justification for authorizing the paymen
t

of the Breakup Fee to the Stalking Horse Purchaser in the amounts and under the circum
stances

set forth in the Purchase Agreement.

H. The Notice of Bid Procedures, Auction date and Sale Hearing, substantially

in the form attached hereto as Exhibit 2 (the "Sale and Bid Procedures Notice"), the
 Notice of

Auction and Sale Hearing, substantially in the form attached hereto as Exhibit 3 (the
 "Creditor

Notice"), and the notice substantially in the form attached hereto as Exhibit 4
 to be served on

counterparties to the Assumed Executory Contracts ("Cure Notice") each is calculat
ed to provide

adequate notice concerning the proposed sale of the Assets and the proposed assump
tion and

assignment of the Assumed Executory Contracts that are the property of the D
ebtor, and is

intended to provide due and adequate notice of the relief that will be sought by the 
Motion.

I. The procedures for the assumption and assignment of the Assumed

Executory Contracts provided for herein and the Cure Notice are reasonable and app
ropriate and

4
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consistent with the provisions of Section 365 of the Bankruptcy Code and Bankruptcy Rule 6006.

The procedures for the assumption and assignment of the Assumed Executory Contracts have

been narrowly tailored to provide an adequate opportunity for all non-debtor counterparties to the

Assumed Executory Contracts to assert any objection.

J. The entry of this Order is in the best interests of the Debtor, its estate,

creditors and other parties in interest.

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. The relief requested in the Motion is granted as set forth in this Bid

Procedures Order.

2. The Bid Procedures attached hereto as Exhibit 1 are approved in their

entirety, and are incorporated into this Bid Procedures Order and shall apply to the propose
d sale

of the Assets. The Debtor is authorized to take any and all actions necessary or appropriate
 to

implement the Bid Procedures, provided such action is not inconsistent with the Stal
king Horse

Purchase Agreement.

3. The proposed sale of the Assets, the proposed assumption and assignment

of the Assumed Executory Contracts, and the Auction shall be conducted in accordance
 with the

provisions of this Bid Procedures Order and the Bid Procedures.

4, The Breakup Fee as set forth in the. Bid Procedures are hereby approved.

The Debtor is authorized without further Court action to pay any Breakup Fee so
lely to the extent

such amounts become due and payable to the Stalking Horse Purchaser, pursuant to 
the Purchase

Agreement and this Bid Procedures Order.
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5. The Sale and Bid Procedures Notice attached hereto as Exhibit 2, the

Creditor Notice attached hereto as Exhibit 3, and the Cure Notice attached hereto as Exhibit 4

provide proper notice to all parties in interest and are approved.

6. Within two (2) business days following entry of this Order, the Debtor shall

serve by first class mail the Sale and Bid Procedures Notice on the following parties: (a) the U.S.

Trustee; (b) the Committee; (c) all parties known to assert a lien, encumbrance or claim on any of

the Assets; (d) all known counterparties to the Debtor's unexpired leases and executory contracts;

(e) all entities known to have expressed an interest in bidding on the Assets; (~ the United Stat
es

Attorney's office; (g) all state attorney generals in states in which the Debtor's assets are located;

(h) state taxing authorities in the states in which the Debtor's assets are located and the Interna
l

Revenue Service; (i) environmental authorities and other regulatory authorities in the s
tates or

applicable jurisdictions in which the Debtor's assets are located; (j); the Stalking Horse
 Purchaser

and its counsel; and (k) all other parties that had filed a notice of appearance and de
mand for

service of papers in these bankruptcy cases under Bankruptcy Rule 9010(b) as of the da
te of entry

of this Bid Procedures Order.

7. Within two (2) business days following entry of this Order, the Debtor shall

serve the Creditor Notice on all known creditors of the Debtor. Except as set fo
rth in this and the

foregoing paragraph of this Order, no other or further notice of the sale shall be require
d to be

provided by the Debtor.

Within two (2) business days following the entry of this Order, the Debtor

shall file and serve the Cure Notice to the counterparties to the Assumed Executory 
Contracts.

6
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Counterparties to the Assumed Executory Contracts3 (each a "Counterparty," and together, the

"Counterparties") must file and serve on the applicable notice parties any objection to the

assumption and assignment of any Assumed Executory Contract, including objections to any Cure

Amount, by , 2017, at p.m. (Eastern Time).

9. Any Counterparty failing to timely file an objection to the Cure Amount set

forth in the Cure Notice shall be deemed to consent to the assumption and assignment of the

Assumed Executory Contract and forever barred from objecting to the Cure Amounts and from

asserting any additional cure or other amounts against the Debtor, its estate, and the Successful

Bidder with respect to the Assumed Executory Contracts to which it is a Counterparty.

Notwithstanding anything to the contrary, no executory contract or unexpired lease will be

assumed unless and until the occurrence of the closing of the Sale to the Success
ful Bidder.

10. Any other objection to any of the relief to be requested at the Sale Hearing

must be in writing, state the basis of such objections with specificity and shall be fil
ed with the

Court (with a courtesy copy to Chambers) on or before , 2017, at

p.m. (Eastern Time) (the "Objection Deadline"), and such objection must be served and

otherwise undertaken in accordance with the Sale and Bid Procedures Notice so as to be
 received

by such date and time by: (i) counsel to the Debtor and Debtor-in-Possession, Pa
chulski Stang

Ziehl &Jones LLP, 919 North Market Street, 17th Floor, P.O. Box 8705, Wilmingto
n, DE 19899-

8705 (Courier 19801), Attn: Laura Davis Jones, Esq.; (ii) counsel to the Offi
cial Committee of

3 The inclusion of any agreement as an Assumed Executory Contract does not c
onstitute an admission by the Debtor

that such agreement actually constitutes an executory contract or unexpired
 lease under section 365 of the Bankruptcy

Code, and the Debtor expressly reserve the right to challenge the status of a
ny agreement included as an Assumed

Executory Contract.

7
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Unsecured Creditors: (a) Lowenstein Sandler LLP, 1251 Avenue of the Americas, New York,

New York 10020, Attn: Jeffrey Cohen, Esq. and Barry Z. Bazian, Esq.; (b) Lowenstein Sandler

LLP, 65 Livingston Avenue, Roseland, NJ 07068, Attn: Andrew David Behlmann, Esq.; (c)

Klehr Harrison Harvey Branzburg LLP, .919 Market Street, Suite 1000, Wilmington, Delawar
e

1980.1, Attn: Richard M. Beck, Esq. and Sally E. Veghte, Esq.; (iii) the Office of the United

States Trustee, J. Caleb Boggs Federal Building, 844 N. King Street, Suite 2207, Lo
ck Box 35,

Wilmington, DE 19801, Attn: Hannah McCollum, Esq.; and (iv) counsel to any Sta
lking Horse

Purchaser. The failure of any objecting person or entity to file its objections by
 the Objection

Deadline and in accordance with the Sale and Bid Procedures Notice will be a 
bar to the assertion,

at the Sale Hearing or thereafter, of any objection (including the sale of Asse
ts and assumption

and assignment of Assumed Executory Contracts free and clear of all lie
ns, claims and

encumbrances).

11. Compliance with the foregoing notice provisions shall constitute sufficient

notice of the Debtor's proposed Sale of the Assets free and clear of all li
ens, claims, interests and

encumbrances, the contemplated assumption and assignment of each Ass
umed Executory

Contract and the proposed amount of Cure Amounts with respect to e
ach such Assumed

Executory Contract, and no additional notice of such contemplated transa
ctions need be given.

12. The Bid Deadline shall be , 2017, at p.m.

jEastern Time).

13. The Debtor, after consultation with the Committee, shall have the exclusive

right to determine whether a bid is a Qualified Bid and shall notify Quali
fied Bidders whether
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their bids have been recognized as such as promptly as practicable after a Qualified Bidder

delivers all of the materials required by the Bid Procedures. Debtor shall provide the Qualified

Bids to counsel for the Stalking Horse Purchaser in the manner provided in the Purchase

Agreement,

14. If the Debtor receive more than one Qualified Bid (as defined in the Bid

Procedures), an auction (the "Auction") will be held on , 2017, at

p.III. (Eastern Time), at the offices of Pachulski Stang Ziehl &Jones LLP, 919 North Market

Street, 17t"Floor, Wilmington, Delaware 19801, or at any such other location as the Debtor may

hereafter designate. The Stalking Horse Purchaser is deemed a Qualified Bidder for purposes of

participating in the Auction, should it wish to do so.

15. Counsel to the Debtor is authorized to hold and conduct the Auction in

accordance with the Bid Procedures. At such Auction, each Qualified Bidder shall be requ
ired to

confirm that it has not engaged in any collusion with respect to the bidding or the sale, and
 the

Auction shall be conducted openly and transcribed. Within twenty-four (24) hours
 following the

conclusion of the Auction, the Debtor shall file a notice identifying the Successful Bidder 
with the

Court and shall serve such notice by fax, email, or if neither is available, by overnight 
mail to all

counterparties whose contracts are to be assumed and assigned.

16. The Sale Hearing shall be conducted on , 2017~at

p.m. (Eastern Time), and may be adjourned from time to time without further notice

other than an announcement in open court at the Sale Hearing.

9
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17. Notwithstanding anything herein or in the Bid Procedures to the contrary,

no sale free and clear of liens, claims and encumbrances shall be approved unless it complies

with section 3630 of the Bankruptcy Code.

18. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h) and

7062 or otherwise, the terms and conditions of this Bid Procedures Order shall be immediately

effective and enforceable upon its entry, and no automatic stay of execution shall apply to this

Bid Procedures Order.

19. This Court shall retain jurisdiction to hear and determine all matters arising

from or related to the implementation of this Bid Procedures Order.

Dated: , 2017
Honorable Kevin J. Carey
United States Bankruptcy Judge
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Ex~iibit 1

Bid Procedures
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 11

AQUION ENERGY, INC., 1 ) Case No. 17-10500 (KJC)

Debtor. )

BID PROCEDURES FOR SALE OF

SUBSTANTIALLY ALL OF THE DEBTOR'S ASSTS

The above-captioned debtor and debtor in possession (the "Debtor") filed a motion

dated May_, 2017 (the "Motion"),2 seeking, among other things, approval of the pr
ocess and

procedures set forth below (the "Bid Procedures") through which they will determine
 the highest

and- best offer for the sale of substantially all of the business assets of the Debtor (the
 "Assets").

On May, 2017, the Bankruptcy Court entered its order (the "Bid Procedures Order
"), which,

among other things, approved the Bid Procedures. Pursuant to the Bid Procedures
 Order,

Bluesky Energy US, Inc. (the "Stalkin Hg orse Purchaser") is the Stalking Horse Purchaser for

the assets, subject to higher and better bids that may be submitted in accordanc
e with these Bid

Procedures.

On , 2017, at (Eastern time), as further described below and

in the Bid Procedures Order, the Bankruptcy Court shall conduct the "Sale 
Hearin" at which the

Debtor shall seek entry of the Sale Order authorizing and approving the sale of
 the Assets to the

Stalking Horse Purchaser or to one or more other Qualified Bidders (defined belo
w) that the

Debtor, in its sole discretion (in consultation with the Committee), determine to 
have made the

highest and best offer.

Agreerrtent

Prospective bidders should submit a proposed asset purchase agreement (a "
Competing

Agreement"), similar in form and substance, as modified, to the asset purchase 
agreement

attached to the Motion as Exhibit C (the "Purchase Agreement"). Subje
ct to the approval of the

Court, the highest or best bidder at the auction will purchase the Assets, and as
sume certain

executory contracts and unexpired leases, free and clear of any liens, claims or
 encumbrances.

The transaction contemplated is subject to competitive bidding as set for
th herein, and approval

by the Bankruptcy Court pursuant to Bankruptcy Code §§ 363 and 365.

The Debtot~ in this chapter 11 case and the last four digits of the Debtor's
 U.S. tax identification number is Aquion

Energy, Inc. (1370). The Debtor's headquarters is located at 32 39th Street, 
Pittsburgh, PA, 15201.

2 Capitalized terms not otherwise defined herein shall have the meanings
 set forth in the Motion or Purchase

Agreement, as applicable.
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Assets for Sale

The Debtor is offering for sale the Assets, which generally consist of the manufacturing

operations, substantially all of the other business assets and property associated with its battery

technology. Except as otherwise provided in the Purchase Agreement, all of the Debtor's ri
ght,

title and interest in and to the Assets subject thereto shall be sold free and clear of any Liens,

Claims, interests and encumbrances (other than Permitted Liens and/or except as otherwise

provided in the Competing Agreement) (collectively, the "Liens Claims and Encumbranc
es") to

the maximum extent permitted by section 363 of the Bankruptcy Code, with such Liens,
 Claims

and Encumbrances to attach to the net proceeds of the sale of the Assets with the same validi
ty

and priority as such Liens, Claims and Encumbrances applied against the Assets.

Participation Require~rtents

In order to participate in the bidding process and to or otherwise be considered for an
y

purpose hereunder, a person interested in all or portions of the Assets (a "Potentia
l Bidder") must

first deliver (unless previously delivered) to the Debtor and its counsel, not lat
er than five (5)

business days before the Bid Deadline (defined below), unless otherwise waived by t
he Debtor in

its sole discretion in consultation with the Official Committee of Unsecured Credi
tors (the

"Committee"), the following:

a) Confidentiality,A~reement. An executed confidentiality agreement

("Confidentiality Agreement") in form and substance acceptable to the Debtor;

b) Identification of Potential Bidder. Concurrently with its Bid, identification of the

Potential Bidder, its principals, and the representatives thereof who are authorized

to appear and act on their behalf for all purposes regarding the contemplated

transaction;

c) Corporate Authority. Concurrently with its Bid, written evidence satisfact
ory to

Debtor of the Potential Bidder's chief executive officer or other appropriate senior

executive's approval of the contemplated transaction;

d) Disclosure. Written disclosure of any connections or agreements with the Deb
tor,

the Stalking Horse Purchaser, any other known Potential Bidder or Qualified

Bidder (as defined below), and/or any officer, director or direct or indirect equity

security holder of the Debtor; and

e) Proof of Financial Ability to Perform. Prior to or at the time of presentation o
f a

Bid, written evidence that demonstrates the Potential Bidder has the necessary

financial ability to close the contemplated transaction and provide adequate

assurance of future performance under all contracts to be assumed in such

contemplated transaction. Such information should include, inter alia, the

following:

(1) the Potential Bidder's current financial statements (audited if they exist);

(2) contact names and numbers for verification of financing sources;

(3) evidence of the Potential Bidder's internal resources and proof of any debt

or equity funding commitments that are needed to close the contemplated

transaction; and

2
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(4) any such other form of financial disclosure ofcredit-quality support

information or enhancement acceptable to the Debtor demonstrating that

such Potential Bidder has the ability to close the contemplated transaction.

Designation as Qualified Bidder

A "Qualified Bidder" is a Potential Bidder (or combination of Potential Bidders whose

bids for the Assets of the Debtor do not overlap and who shall also be referred to herein as a

single Qualified Bidder) that delivers the documents described above and otherwise satisfies
 the

requirements of the Bid Procedures Order and the procedures set forth herein, and that the

Debtor,. in its discretion (in consultation with the Committee}, determines is reasonably l
ikely to

submit a bona fide offer for the Assets and to be able to consummate a sale if selected
 as a

Successful Bidder.

The Debtor, in its sole discretion and in consultation with the Committee, shall determine

and notify the Potential Bidder with respect to whether such Potential Bidder is a Qual
ified

Bidder.

The Stalking Horse Purchaser is a Qualified Bidder and is deemed to satisf
y all Bid

requirements as set forth below.

Access to Due Diligence .1Vlaterials

Only Potential Bidders that execute and deliver a confidentiality agreement satisfa
ctory

to the Debtor, in its sole discretion, are eligible to receive due diligence access
 or additional non-

public information. The Debtor shall not be required to provide confidentia
l or proprietary

information to a Potential Bidder if the Debtor believes that such disclosure
 would be detrimental

to the interests of the Debtor. If the Debtor determines that a Potential B
idder that has satisfied

the Participation Requirements does not constitute a Qualified Bidde
r, then such Potential

Bidder's right to receive due diligence access or additional non-public i
nformation shall

terminate, The Debtor will designate an employee or other representative to co
ordinate all

reasonable requests for additional information and due diligence access from 
such Qualified

Bidders. The Debtor shall not be obligated to furnish any due diligence
 information after the Bid

Deadline (as hereinafter defined). The Debtor is not responsible for, and 
will bear no liability

with respect to, any information obtained by Qualified Bidders in connec
tion with the sale of the

Assets.

Due Diligence Fro~rz Bidders

Each Potential Bidder and Qualified Bidder (each, a "Bidder") (and, collective
ly,

"Bidders") shall comply with all requests for additional information and
 due diligence access by

the. Debtor or its advisors regarding such Bidder and its contemplated 
transaction. Failure by a

Potential Bidder to comply with requests for additional information and due 
diligence access will

be a basis for the Debtor to determine that the Potential Bidder is not a Q
ualified Bidder. Failure.

by a Qualified Bidder to comply with such requests for additional 
information and due diligence

access will be a basis for the Debtor to determine that a bid made by a Q
ualified Bidder is not a

Qualified Bid.

Bidding Process

The Debtor and its advisors, shall (in consultation with Committee): (
i) determine

whether a Potential Bidder is a Qualified Bidder; (ii) coordinate the efforts 
of Bidders in
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conducting their due diligence investigations, as permitted by the provisions hereof; (iii) receive

offers from Qualified Bidders; and (iv) negotiate any offers made to purchase the Assets. The

Debtor (in consultation with the Committee) shall have the right to adopt such Qther rules fpr the

bidding process that are not inconsistent with the Bid Procedures Order that will better promote

the goals of such process.

Bid Deadline

On or before the Bid Deadline, a Qualified Bidder that desires to make an offer,

solicitation or proposal (a "Bid") shall deliver written and electronic copies of its Bid to the

Debtor, Aquion Energy, Inc., 32 39th Street, Pittsburgh, PA, 15201, Attn: Suzanne B. Roski
,

and Suzanne.roski@aquion-energy.com, with a copy to counsel for the Debtor, Pachulski St
ang

Ziehl &Jones LLP, 919 N. Market St., 17th Floor, Wilmington, Delaware 19801, Attn: Laura

Davis Jones, not later than 4:00 p.m. (prevailing Eastern time) an June , 2017, by

p:m, prevailing Eastern Time (the "Bid Deadline"). The Debtor shall promptly provide copi
es of

all Bids to counsel far the Committee.

A Bid received after the Bid Deadline shall not constitute a Qualified Bid, unless

otherwise allowed by the Debtor in its sole discretion (in consultation with the Commit
tee).

Bid Requirements

To be eligible to participate in the Auction, each Bid and each Qualified Bidde
r

submitting such a Bid must be determined by the Debtor (in consultation with the
 Committee) to

satisfy each of the following conditions unless waived or modified by the D
ebtor in its sole

discretion (in consultation with the Committee):

1. Good Faith Deposit. Each Bid must be accompanied by a deposit (the "
Good Faith

Deposit") in the form of a certified check or cash payable to the order of the 
Debtor in an

amount to be determined by the Debtor, but in any event no less than 10% 
of the Bidder's

offer. The Debtor reserves the right to modify the amount of the Good Faith Depos
it in

its discretion (in consultation with the Committee),

2. Minimum Bid. The consideration proposed by the Bid may include only ca
sh and/or

other consideration acceptable to the Debtor (in consultation with the Commi
ttee) in an

amount of (1) no less than $3,026,000, which is the sum o£ (a) the purchase
 price offered

by the Stalking Horse Purchaser in the amount of $2,80,000; (b) $100,000
 in cash as an

initial overbid amount; and (c) $126,000, which is the dollar value of the Br
eakup Fee (as

defined below), if any, in cash; and (2) the assumption of either all Assumed 
Liabilities

that would be assumed by the Stalking Horse Purchaser under the Purchase 
Agreement or

additional cash or other consideration of an equivalent value as determined 
by the Debtor

in its business judgment. The amounts in (1)-(2) of this paragraph is ref
erred to as a

"Minimum Bid".

3. Irrevocable. The Bids of the Successful Bidder and the Back-up Bidder
 must be

irrevocable until the earlier of (a) the closing of the transaction with the Suc
cessful

Bidder, or (b) the date the Sale Order has become final and non-appealable 
(the earliest of

the dates being the "Termination Date").

4. Principal Terms. A Bid must include an executed agreement pursuant to wh
ich the

Qualified Bidder proposes to effectuate the contemplated transaction (the "C
onte~lated

Transaction Documents") and ablack-lined copy of the Competing Agreement
 marked to

show all changes requested by the Qualified Bidder, including specifica
tion of the
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proposed purchase price and any changes to any exhibits or schedules to the Competing

Agreement. The terms and conditions of the Contemplated Transaction Documents must

be, in the aggregate, not materially more burdensome to Debtor that the provisions

contained in the Stalking Horse Purchaser's Purchase Agreement. A Bid must identify

with particularity each and every condition to closing and all executory contracts and

unexpired leases to be assumed and assigned pursuant to the Contemplated Transaction

Documents. The Contemplated Transaction Documents must include a commitment to

close by no later than the closing date set forth in section 2 of the Purchase Agreement.

A Bid should propose a contemplated transaction involving all or substantially all of the

Assets, provided, however, that the Debtor in its sole discretion (in consultation with the

Committee) may consider proposals for less than substantially all the Assets if such

proposals or combination of proposals maximizes the value of the Debtor's estate.

5. Contin e~ncies. A Bid may not be conditioned an obtaining financing or any internal

approval or on the outcome or review of due diligence, but may be subject to the

_accuracy in all material respects at the closing of specified representations and warrantie
s

at or before closing or the satisfaction in all material respects at the closing of specified

conditions. A Bid must disclose any governmental approvals identified by the Qualif
ied

Bidder other than as set forth in the Competing Agreement that may impact the

evaluation of such Bid.

6. Authorization to Bid and Identity of Bidder. A Bid must include evidence of

authorization and approval from such Qualified Bidder's board of directors (or

comparable governing body, or a statement as to why such approval is unnecessar
y) with

respect to the submission, execution, delivery and closing of the Contemplated

Transaction Documents. A Bid must also fully disclose the identity of such entity
 that is

submitting the Bid, including the identity of each equity holder or other financial 
backer

of the bidder if such bidder is formed for the purpose of submitting the bid.

7. Financing Sources. A Bid must contain written evidence of a commitment for fin
ancing

or other evidence of the ability to consummate the sale satisfactory to the Debt
or (in

consultation with the Committee) with appropriate contact information for such fi
nancing

sources.

No Fees Payable to Qualified Bidder. A Bid may not request or entitle the Qua
lified

Bidder to any breakup fee, termination fee, expense reimbursement or similar typ
e of

payment. Moreover, by submitting a Bid, a Bidder shall be deemed to waive the r
ight to

pursue a substantial contribution claim under Bankruptcy .Code § 503 relat
ed in any way

to the submission of its Bid or the Bid Procedures.

9. Immediate Payment of the Breakup Fee. A Bid must allow for the immediate 
payment of

the Breakup Fee to the Stalking Horse Purchaser from the first proceeds of
 the cash

portion of the purchase price of such Bid.

10. Non-Reliance. A Bid must include an acknowledgement and representatio
n of the

Qualified Bidder that it has had an opportunity to conduct any and all due dili
gence

regarding the Assets and Assumed Liabilities prior to making its bid, that it has re
lied

solely upon its own independent review, investigation and/or inspection of any

documents and/or the Assets in making its bid, and that it did not rely upon an
y v~ritten or

oral statements, representations, warranties, or guaranties, express, implied, st
atutory or

otherwise, regarding the Assets, the financial performance of the Assets or
 the physical

condition of the Assets, the Assumed Liabilities, or the completeness of any in
formation
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provided in connection therewith or the Auction, except as expressly stated in the

Contemplated Transaction Documents.

A Bid received from a Qualified Bidder before the Bid Deadline that meets the above

requirements and that satisfies the Bid Deadline requirement above shall constitute a "Qualified

Bid," if the Debtor believes, in its sole discretion (in consultation with the Committee), that such

Bid would be consummated if selected as the Successful Bid. The Debtor shall have the right to

reject any and all bids that they believe, in its sole discretion (in consultation with the

Committee), do not comply with the Bid Procedures. In the event that any Potential Bidder is

determined by the Debtor not to be a Qualified Bidder, the Potential Bidder shall be refunded its

Good Faith Deposit.

Breakup Fee

Recognizing the Stalking Horse Purchaser's expenditure of time, energy and resources,

and that the Stalking Horse Purchaser provides a floor bid with respect to the Assets that it offers

to purchase, the Debtor is authorized (pursuant to the Bid Procedures Order) to provide the

following bidding protections to the Stalking Horse Purchaser.

The Debtor has agreed to pay the Stalking Horse Purchaser, upon the terms set forth in

the Purchase Agreement, (a) an amount equal to $126,000 as a breakup fee (the

"Breakup Fee") pursuant to an in accordance with terms of the Purchase Agreement and

Bid Procedures Order.

2. Any Bid submitted on the Bid Deadline by a party or parties other than the Stalking

Horse. Purchaser must be in an amount that is sufficient to pay the Breakup Fee and result

in additional consideration to the Debtor's estate in the amount of at least $100,000 (as

compared to the Purchase Price offered by such Stalking Horse Purchaser), after payment

of the Breakup Fee.

Auction

If the Debtor receives at least one (1) Qualified Bid from a Qualified Bidder other than

the Stalking Horse Purchaser prior to the Bid Deadline (unless such deadline is extended, a
s

provided below), then the Debtor shall notify the Stalking Horse Purchaser and each 
other

Qualified Bidder that the Debtor intends to conduct an auction (the "Auction") to c
onsider all

Qualified Bids and to determine the highest or otherwise best bid with respect to the Assets
. The

Debtor shall provide the Stalking Horse Purchaser, all Qualified Bidders and the Commi
ttee with

copies of all Qualified Bids in advance of the Auction, but may exclude any confidentia
l

financial information, as reasonably designated by the applicable Qualified Bidder.
 Unless

otherwise designated by the Debtor, the Auction shall commence at lO:OQ a.m. (Easter
n time)

on 2017, at the offices of Pachulski Stang Ziehl &Jones LLP, 919 N. Market St.,

17th Floor, Wilmington, DE 19899.

In advance of the Auction, the Debtor will notify all Qualified Bidders in writing of

(i} the highest or otherwise best Qualified Bid, as determined by the Debtor in its discr
etion (the

"Baseline Bid") and (ii) the time and place of the Auction.

If the Debtor does not receive at least one (1) Qualified Bid from a Qualified Bidder 
other

than the Stalking Horse Purchaser, then no Auction shall be scheduled or conducted, an
d the

Court at the Sale Hearing shall proceed to solely consider the approval of the pr
oposed sale to

the Stalking Horse Purchaser as set forth in the Purchase Agreement and sh
all not consider any

competing or alternative offers or proposals to purchase the Assets.

6
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If the Auction is necessary, such Auction shall be conducted according to the following

procedures:

1. Participation at the Auction

Only the Stalking Horse Purchaser and Qualified Bidders that have submitted Qualified

Bids are eligible to participate at the Auction. Only the authorized representatives and

professional advisors of each of the Qualified Bidders, the Debtor, the Committee, and the U.S.

Trustee shall be permitted to attend the Auction.

Except as otherwise set forth herein, the Debtor (in consultation with the Committee)

may conduct the Auction in the manner it determines will result in the highest or best offer for

the Assets.

In the Debtor's sole discretion, after the conclusion of the Auction, the Debtor may

resume an auction for the sale of discrete assets and/or discrete groups of assets, if any, which

are not included in the Successful Bid, on such bidding procedures as may be implemented by

the Debtor in its discretion.

2. The Debtor Shall Conduct the Auction

The Debtor and its professionals shall direct and preside over the Auction. At the start of

the Auction, the Debtor shall describe the terms of the Baseline Bid. The determination of whic
h

Qualified Bid constitutes the Baseline Bid shall be made by the Debtor in its discretion (in

consultation with the Committee), and may take into account any factors the Debtor reasonably

deems relevant to the value of the Qualified Bid to the estate (the "Bid Assessment Criteria").

All Bids made thereafter shall be Overbids (as defined below) and shall be made and received o
n

an open basis, and all material terms of each Bid shall be fully disclosed to all other Qualified

Bidders. The Debtor reserves the right to conduct the Auction in the manner designed to

maximize value based upon the nature and extent of the Qualified Bids received. The Debto
r

shall maintain a transcript of all Bids made and announced at the Auction, including the Baselin
e

Bid, all Overbids and the Successful Bid. Pursuant to Local Rule 6Q04-1, each Qualified 
Bidder

shall be required to confirm that it has not engaged in any collusion with respect to the Bid

Procedures, the Auction or the proposed transaction.

3. Terms of Overbids

An "Overbid" is any bid made at the Auction subsequent to the Debtor's announcement

of the Baseline Bid. To submit an Overbid for purposes of this Auction, a Qualified Bidde
r must

comply with the following conditions:

(a) Minimum Overbid Increment

During the Auction, bidding shall begin initially with the Baseline Bid. Any Overbid

after the Baseline Bid shall be made in increments of at least $50,000 in cash or othe
r

consideration acceptable to the Debtor; provided, however, that any overbids by the Stalking

Horse Purchaser thereafter shall only be required to be equal to the sum of (1) the then e
xisting

lead Bid l~us (2) the $50,000 Overbid less (3) $126,000 (i.e. the amount of the Breakup Fee),

Any Overbid made by a Qualified Bidder must remain open and binding on the Qualified

Bidder until and unless the Debtor (in consultation with the Committee) accepts a higher

Qualified Bid as an Overbid.
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(b) Consideration of Overbids

The Debtor reserves the right, in its reasonable business judgment, to make one or more

adjournments in the Auction to, among other things: facilitate discussions between the Debtor

and individual Qualified Bidders; allow individual Qualified Bidders to consider how they wish

to proceed; and give Qualified Bidders the opportunity to provide the Debtor with such

additional evidence as the Debtor, in its reasonable business judgment, may require, that the

Qualified Bidder has sufficient internal resources, or has received sufficient non-contingent debt

and/or equity funding commitments, to consummate the proposed transaction at the prevailing

Overbid amount.

4. Additional Procedures

The Debtor may adopt rules for the Auction at or prior to the Auction that, in its

reasonable discretion (in consultation with the Committee), will better promote the goals of the

Auction and that are not inconsistent with any of the provisions of the Bid Procedures Order or

the Bankruptcy Code. All such rules will provide that all Bids shall be made and received in one

room, on an open basis, and all other Qualified Bidders shall be entitled to be present for all

bidding with the understanding that the true identity of each Qualified Bidder (i.e.,the principals

submitting the Bid) shall be fully disclosed to all other Qualified Bidders and that all material

terms of each Qualified Bid will be fully disclosed to all other Qualified Bidders throughout the

entire Auction.

The Debtor (in consultation with the Committee) may (a) determine which Qualified Bid,

if any, is the highest and best offer and (b) reject at any time before entry of an order of the

Bankruptcy Court approving the sale of the Assets pursuant to a Qualified Bid, any Bid that is (i)

inadequate or insufficient; (ii) not in conformity with the requirements of the Bankruptcy Code

or these Bid Procedures; or (iii) contrary to the best interest of the Debtor, its estate and its

creditors.

The Debtor may, in its sole discretion (in consultation with the Committee), extend the

Bid Deadline or the Auction Date, as determined, beyond the dates provided herein. In the event

of such an extension, the Debtor shall provide notice to the Notice Parties and any Qualified

Bidders of such extension, any related time and location details with respect to same, and any

consequent continuance of the Sale Hearing.

5. Consent to Jurisdiction as Condition to Bidding

All Qualified Bidders at the Auction shall be deemed to have consented to the core

jurisdiction of the Bankruptcy Court and waived any right to a jury trial in connection with any

disputes relating to the Auction, and the construction and enforcement of each Qualified Bidder's

Contemplated Transaction Documents, as applicable.

6. Closing the Auction

Upon conclusion of the bidding, the Auction shall be closed, and the Debtor (in

consultation with the Committee) shall immediately identify the highest or best offer for the

Assets (which may be an aggregate of bids for less than all of the Assets) (the "Successful Bid")

and the entity submitting such Successful Bid (the "Successful Bidder"), which highest or best

offer will. provide the greatest amount of net value to the Debtor, and the next highest or best
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offers after the Successful Bid (the "Back-ub Bid") and the entity or entities submitting the

Back-up Bid (the "Back-up Bidder"), and advise the Qualified Bidders of such determination.

Upon three (3) days' prior notice by the Debtor, the Back-up Bidder selected by the Debtor must

immediately proceed with the closing of the transaction contemplated under the Back-up Bid in

the event that the transaction with the Successful Bidder is not consummated for any reason.

As stated above, The Bids of the Successful Bidder and the Back-up Bidder must be

irrevocable until the Termination Date.

Acceptance of Successful Bid

The Debtor shall sell the Assets to the Successful Bidder upon the approval of the

Successful Bid by the Bankruptcy Court after the Sale Hearing. The Debtor's presentation of a

particular Qualified Bid to the Bankruptcy Court for approval does not constitute the Debtor's

acceptance of such Qualified Bid. The Debtor will be deemed to have accepted a Qualified Bid

only when the Qualified Bid has been approved by the Bankruptcy Court at the Sale Hea
ring.

"As Is, Where Is"

The sale of the Assets shall be on an "as is, where is" basis and without representations 
or

warranties of any kind, nature, or description by the Debtor, its agents or its estate except 
to the

extent set forth in the Competing Agreement of the Successful Bidder. Each Qualified B
idder

shall be deemed to acknowledge and represent that it has had an opportunity to conduct
 any and

all due diligence regarding the Assets prior to making its offer, that it has relied sole
ly upon its

own independent review, investigation and/or inspection of any documents and/or th
e .Assets in

making its bid, and that it did not rely upon any written or oral statements, representatio
ns,

promises, warranties or guaranties whatsoever, whether express, implied, by oper
ation of law or

otherwise, regarding the Assets, or the completeness of any information provided
 in connection

therewith or the Auction, except as expressly stated in these Bid Procedures or the 
Competing

Agreement of the Successful Bidder.

Free of Any and All Interests

Except as otherwise provided in the Successful Bidder's Competing Agreement 
and

subject to the approval of the Bankruptcy Court, all of Debtor's right, title and in
terest in and to

the Assets subject thereto shall be sold free and clear of any Liens, Claims, and E
ncumbrances to

the maximum extent permitted by section 363 of the Bankruptcy Code, with 
such Liens, Claims

and Encumbrances to attach to the net proceeds of the sale of the Assets 
with the same validity

and priority as such Liens, Claims and Encumbrances applied against the 
Assets.

Sale Hearin

The Sale Hearing shall be conducted by the Bankruptcy Court on 
, 2017,

at (Eastern time), or on such other date as may be established by the Bankruptcy Co
urt.

If the Successful Bidder fails to consummate an approved sale in accordance wi
th the

applicable asset purchase agreement or such agreement is terminated, the Deb
tor shall be

authorized, but not required, to deem the Back-up Bid, as disclosed at the Sale 
Hearing, the

Successful Bids, and the Debtor shall be authorized, but not required, to consumm
ate the sale

with the Qualified Bidder submitting the next highest such Bid without furthe
r order of the

Bankruptcy Court.

9
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Return of Good Faith Deposit

The Good Faith Deposit of the Successful Bidder (or the Back-up Bidder that becomes a

Successful Bidder) shall be applied tp the purchase price of such transaction at Closing. The

Debtor will hold the Good Faith Deposits of the Successful Bidder and the next highest Qualified

Bidder in a segregated account until the closing of the sale with the Successful Bidder; good

Faith Deposits of all other Qualified Bidders shall be held in a segregated account, and thereafte
r

returned to the respective bidders following the conclusion of the Auction. If a Successful

Bidder (including any Back-up Bidder that has become the Successful Bidder) fails to

consummate an approved sale because of a breach or failure to perform on the part of such

Successful Bidder, the Debtor shall be entitled to retain the Successful Bidder's Good Faith

Deposit as part of the Debtor's damages resulting from such Successful Bidder's 
breach or

failure to perform.

10
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Exhibit 2

Form of Sale and Bid Procedures Notice

DOCS DE212988,20 05436/001

Case 17-10500-KJC    Doc 168-1    Filed 05/24/17    Page 23 of 38



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re:

AQUION ENERGY, INC., 1

Debtor.

Chapter 11

Case No. 17-10500 (KJC)

Deadline for Submitting Bids: [To be determined] (Eastern time)

Deadline for Objections to Sale: [To be determined] (Eastern time)

Auction Date: [To be determined] (Eastern time)

Sale Hearing Date: [To be determined] (Eastern time)

NOTICE OF SALE PROCEDURES, AUCTION DATE

AND SALE HEARING FOR SUBSTANTIALLY ALL OF DEBTOR'S ASSETS

PLEASE TAKE NOTICE that on Maỳ , 2017, the above-captioned debtor

and debtor in possession (the "Debtor") filed the Motion for Entry of an ONdeN (I)(A)

Authorizing Entry into the Asset Purchase Agreement with Respect to the. Sale of Substantia
lly

all of the Debtor's Assets; (B) Approving Bich PNocedures for the Sale of Substantially All 
of the

Assets of DebtoN; (C) Scheduling an Auction and Hearing to Consider the Sale and Approve 
the

Form and Manner of Notice Related Thereto, (D) Establishing Procedures Relating to
 the

Assumption and Assignment of Certain ContNacts and Leases, Including Notice of Propose
d

Cure Amounts; (E) Approving Certain Breakup Fee Provisions; (II) Authorizing and 
Approving

(A) the Sale of CeNtain Assets FNee and Clem of All Liens, Claims, Encumbrances and
 Interests

and (B) the Assumption and Assignment of Certain ContNacts and Leases; And (III
) Granting

Related Relief (the "Motion").2 On 2017, the Court entered an order (the "Bid

t The Debtor in this chapter 11 case and the last four digits of the Debtor's U.S.
 tax identification number is Aquion

Energy, Inc. (1370). The Debtor's headquarters is located at 32 39th Street, Pit
tsburgh, PA, 15201.

2 Capitalized terms not otherwise defined herein shall have the meanings set forth 
in the Motion,
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Procedures Order") granting the Motion in part and approving the bid procedures annexed hereto

(the "Bid Procedures") to be used in connection with the auction (the "Auction") of the Debtor's

assets (the "Assets"). The Assets are being sold free and clear of all liens, claims, encumbrances

and interests, provided that section 3630 of the Bankruptcy Code has been satisfied. The

Debtor has identified Bluesky Energy US, Inc. as the "stalking horse" bidder for the Assets (the

"Stalking Horse Purchaser").

Bid Procedures and Auction

PLEASE TAKE FURTHER NOTICE that the Bid Procedures approved by the

Bid Procedures Order, a copy of which are attached hereto as Exhibit 1, describe, inter alia
, the

terms of the bidding process, the requirements and deadlines for participation therei
n, required

terms of any bids, and the time, location and conduct of the Auction. In the event of
 any

inconsistency or conflict between this Notice, the Bid Procedures and the Bid Procedure
s Order,

the Bid Procedures Order shall control.

The Sale Hearin

PLEASE TAKE FURTHER NOTICE that the Bankruptcy Court has scheduled

a hearing for , 2017 at (Eastern Time) (the "Sale Hearing") to

consider approval of the winning bids) and confirm the results at the Auction fo
r the Assets,

pursuant to the Motion. The Sale Hearing may, however, be adjourned in op
en court from time

to time, without further notice. The Sale Hearing will be held before the Honor
able Kevin J.

Carey, United States Bankruptcy Judge, at the United States Bankruptcy Cou
rt for the District of

Delaware, 824 North Market Street, 5th Floor, Courtroom No. 5, Wilmingto
n, Delaware 19801.

2
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PLEASE TAKE FURTHER NOTICE that the Bid Procedures annexed hereto

shall govern the bidding process and the Auction of the Assets. Any person that wishes to

receive a copy of the Bid Procedures Order shall make such request in writing to Pachulski Stan
g

Ziehl &Janes LLP, 919 North Market Street, 17t" Floor, P.O. Box 8705, Wilmington, Delaware

19899-8705 (Courier 19801), Attn: Laura Davis Jones, ljones@pszjlaw,com.

Ob'ect tions

PLEASE TAKE FURTHER NOTICE that any objection to any of the relief to

be requested at the Sale Hearing must be in writing, state the basis of such objection with

specificity, and shall be filed with the Court, with a courtesy copy to Chambers, and sha
ll be

served on: (i) counsel to the Debtor and Debtor-in-Possession, Pachulski Stang Zieh
l &Jones

LLP, 919 North Market Street, 17th Floor, P.O. Box 8705, Wilmington, DE 19899-8
705

(Courier 19801), Attn: Laura Davis Jones, Esq.; (ii) counsel to the Official Committ
ee of

Unsecured Creditors: (a) Lowenstein Sandler LLP, 1251 Avenue of the Ameri
cas, New York,

New York 10020, Attn: Jeffrey Cohen, Esq. and Barry Z. Bazian, Esq.; (b) Lo
wenstein Sandler

LLP, 65 Livingston Avenue, Roseland, NJ 07068, Attn: Andrew David Behl
mann, Esq.; (c)

Klehr Harrison Harvey Branzburg LLP, 919 Market Street, Suite 1000, Wilmingt
on, Delaware

19801, Attn: Richard M. Beck, Esq. and Sally E. Veghte, Esq.; (iii) the Office 
of the United

States Trustee, J. Caleb Boggs Federal Building, 844 N. King Street, Suite 22
07, Lock Box 35,

Wilmington, DE 19801, Attn: Hannah McCollum, Esq.; and (iv) counsel to the S
talking Horse

Purchaser: Barnes &Thornburg LLP, One North Wacker Drive, Suite 4400, Chicago
, IL 60606,

Attn: Kevin C. Driscoll, Jr., Esq., so as to be received by , 2017, at
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p.m. (Eastern Time.

PLEASE TAKE FURTHER NOTICE that all requests for information

concerning the Assets and all requests for information concerning the Bid Procedures, should be

directed in writing to Pachulski Stang Ziehl &Jones LLP, 919 N. Market St., 17th Floor,

Wilmington, Delaware 19801, Attn: Laura Davis Jones, ljones@pszjlaw.cam.

Dated: June _, 2017 PACHULSKI STANG ZIEHL &JONES LLP

Laura Davis Jones (Bar No. 2436)

David M. Bertenthal (CA Bar No. 167624)

Joseph M. Mulvihill (Bar No. 6061)

919 North Market Street, 17th Floor

P.O. Box 8705
Wilmington, Delaware 19899-8705 (Courier 19801)

Telephone: 3 02-652-4100

Facsimile: 302-652-4400

email : lj ones@pszj law. com

dbertenthal@pszj law. com

j mulvihill@p szj law. com

Counsel for Debtor and Debtor in Possession

4
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Exhibit 3

Form of Creditor Notice
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re:

AQUION ENERGY, INC., 1

Debtor.

Chapter 11

Case No. 17-10500 (KJC)

Deadline for Submitting Bids: (To be determined] (Eastern time)

Deadline for Objections to Sale: [To be determined] (Eastern time)

Auction Date: [To be determined] (Eastern time)

Sale Hearing Date: (To be determined] (Eastern time)

NOTICE OF AUCTION AND SALE HEARING FOR DEBTOR'S ASSETS

PLEASE TAKE NOTICE that on May_, 2017, the above-captioned debtor

and debtor in possession (the "Debtor") filed the Motion foN EntNy of 
an ONdeN (I)(A)

AuthoNizing EntNy into the Asset Purchase Agreement with Respect to t
he Sale of Sztbstantially

all of the DebtoN's Assets; (B) Approving Bid ProcedZ~res foN the Sale 
of Substantially All of the

Assets of Debtor; (C) Scheduling an Auction and HeaNing to Con
sider the Sale and AppNove the

Form and Manner of Notice Relatea' Thereto; (D) Establishing Procedure
s Relating to the

Assumption and Assignment of Ce~tazn Contracts and Leases, Includin
g Notice of PNoposed

CuNe Amounts; (E) AppNoving Certain Breakup Fee Provisions, 
(II) AuthoNizing and Appr~ovzng

(A) the Sale of CeNtain Assets Free and Clear of All Liens, Claims, Enc
umbNances and Interests

and (B) the Assumption and Assignment of Certain Contracts and L
eases; and (III) Gf~anting

Related Relief (the "Motion").Z On 2017, the Court entered an order (the "Bid

~ The Debtor in this chapter 11 case and the last four digits of the
 Debtor's U.S. tax identification. number is Aquion

Energy, Inc. (1370). The Debtor's headquarters is located at 32 
39th Street, Pittsburgh, PA, 15201.

2 Capitalized terms not otherwise defined herein shall have the m
eanings set forth in the Motion.
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Procedures Order") granting the Motion in part and approving certain bid procedures (the "Bid

Procedures") to be used in connection with the auction (the "Auction") of the Debtor's assets

described in the Motion (the "Assets"). The Assets are being sold free and clear of all liens,

claims, encumbrances and interests. The Debtor has identified Bluesky Energy US, Inc. as t
he

"stalking horse" bidder for the Assets (the "Stalking Horse Purchaser"). The Bid Procedu
res

shall govern the bidding process and the Auction of the Assets. Any person that wishes t
o

receive a copy of the Bid Procedures or the Bid Procedures Order shall make su
ch request in

writing to Pachulski Stang Ziehl &Jones LLP, 919 North Market Street, 17th Ploor, P.
O. Box

8705, Wilmington, Delaware 19899-8705 (Courier 19801), Attn: Laura Davis J
ones.

The Sale Hearin

PLEASE TAKE FURTHER NOTICE that the Bankruptcy Court has scheduled

a hearing for (Eastern Time) (the "Sale Hearing") to consider

approval of the winning bids) and confirm the results at the Auction for the Assets
, pursuant to

the Motion. The Sale Hearing may, however, be adjourned in open court
 from time to time,

without further notice. The Sale Hearing will be held before the Hono
rable Kevin J. Carey,

United States Bankruptcy Judge, at the United States Bankruptcy Court 
for the District of

Delaware, 824 North Market. Street, 5th Floor, Courtroom No. 5, Wilm
ington, Delaware 19801.

Obi ections

PLEASE TAKE FURTHER NOTICE that any objection to any of the relief to

be requested at the Sale Hearing must be in writing, state the basis of
 such objection with

specificity, and shall be filed with the Court, with a courtesy copy to Cha
mbers, and shall be

2
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served on: (i) counsel to the Debtor and Debtor-in-Possession, Pachulski Stang Ziehl &Jones

LLP, 919 North Market Street, 17th Floor, P.O. Box 8705, Wilmington, DE 19899-8705

(Courier 19801), Attn: Laura Davis Jones, Esq.; (ii) counsel to the Official Committee of

Unsecured Creditors: (a) Lowenstein Sandler LLP, 1251 Avenue of the Americas, New York,

New York 10020, Attn: Jeffrey Cohen, Esq. and Barry Z. Bazian, Esq.; (b) Lowenstein Sand
ler

LLP, 65 Livingston Avenue, Roseland, NJ 07068, Attn: Andrew David Behlmann, Esq.; (c)

Klehr Harrison Harvey Branzburg LLP, 919 Market Street, Suite 1000, Wilmington, Delaware

19801, Attn: Richard M. Beck, Esq. and Sally E. Veghte, Esq.; (iii) the Office of the United

States Trustee, J. Caleb Boggs Federal Building, $44 N. King Street, Suite 2207, Lock 
Box 35,

Wilmington, DE 19801, Attn: Hannah McCollum, Esq.; and (iv) counsel to the Stalking
 Horse

Purchaser: Barnes &Thornburg LLP, One North Wacker Drive, Suite 4400, Chicago, 
IL 60606,

Attn: Kevin C. Driscoll, Jr., Esq., so as to be received by , 2017, at

p.m. (Eastern Tune).
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PLEASE TAKE FURTHER NOTICE that all requests for information

concerning the Assets and all requests for information concerning the Bid Procedures, should be

directed in writing to Pachulski Stang 7ieh1 &Jones LLP, 919 N. Market St., 17th Floor,

Wilmington, Delaware 19801, Attn: Laura Davis Jones, ljones@pszjlaw.com.

Dated: May _, 2017 PACHULSKI STANG ZIEHL &JONES LLP

Laura Davis Jones (Bar No. 2436)

David M. Bertenthal (CA Bar No. 167624)

Joseph M. Mulvihill (Bar No. 6061)

919 North Market Street, 17th Floor

P.O. Box 8705
Wilmington, Delaware 19899-8705 (Courier 19801)

Telephone: 302-652-4100

Facsimile: 3 02-652-4400

email : lj ones@ps zj law. com
dbertenthal@pszj law.com
jmulvihill@pszj law.com

Counsel for Debtor and Debtor in Possession
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Exhibit 4

Form of Cure Notice
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re:

AQUION ENERGY, INC., i

Debtor.

Chapter 11

Case No. 17-10500 (KJC)

Deadline for Submitting Bids: [To be determined] (Eastern time)

Deadline for Objections to Sale: (To be determined] (Eastern time)

Auction Date: [To be determined] (Eastern time)

Sale Hearing Date: [To be determined] (Eastern time)

NOTICE TO COUNTERPARTIES TO EXECUTORY CONTRACTS AND

UNEXPIRED LEASES THAT MAY BE ASSUMED AND ASSIGNED

PLEASE TAKE NOTICE that on March 8, 2017 (the "Petition Date"), the

above-captioned debtor and debtor in possession (the "Debtor") filed a voluntary
 petition for

relief under title 11 of the United States Code (the "Bankruptcy Code").

PLEASE TAKE FURTHER NOTICE that on May,, 2017, the above-

captioned debtor and debtor in possession (the "Debtor") filed the Motion 
foN Entry of an

Oder (I)(A) Authorizing Entry into the Asset Purchase AgNeement with Respect 
to the Sale of

Substantially all of the Debtor's Assets; (B) Approving Bid ProceduNes foN the Sa
le of

Substantially All. of the Assets of Debtor; (C) Scheduling an Az~ction and Hearing
 to Consider the

Sale and Approve the FoNm and Manner of Notice Related TheNeto; (D) estab
lishing PNocedures

Relating to the Assumption and Assignment of CeNtain Contacts and Leas
es, Including Notice of

Proposed Cure Amounts; (E) Approving Certain BNeakup Fee Provisions; (II
) AuthoNzzing and

' The Debtor in this chapter 11 case and the last four digits of the Debtor's 
U.S, tax identification number is Aquion

Energy, Inc. (1370). The Debtor's headquarters is located at 32 39th Street, 
Pittsburgh, PA, 15201.
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Approving (A) the Sale of CeNtain Assets Free and Clear of All Liens, Claims, Encumbrances

and Interests and (B) the Assurrcption and Assignment of Certain Contracts and Leases; And (III)

GNanting Related Relief (the "Motion").2 On , 2017, the Court entered an order

(the "Bid Procedures Order") granting the Motion in part and approving the bid procedures

annexed hereto (the "Bid Procedures") to be used in connection with the auction (the "Auction")

of the Debtor's assets described in the Motion (the "Assets") pursuant to the asset purchase

agreement annexed as Exhibit C to the Motion (the "Purchase Agreement") by and between the

Debtor and the Stalking Horse Purchase (defined below). The Assets are being sold free and

clear of all liens, claims, encumbrances and interests. The Debtor has proposed to sell the Assets

to either Bluesky Energy US, Inc., who is the "stalking horse" bidder for the sale of the Assets

(the "Stalkin~Horse Purchaser") or, alternatively, to any successful bidder for the Assets

following the Auction (a "Successful Bidder").

PLEASE TAKE FURTHER NOTICE that the hearing on the Motion has been

set for , 2017, at (Eastern Time) before the Honorable Kevin J.

Carey, United States Bankruptcy Judge, at the United States Bankruptcy Court for the
 District of

Delaware, 824 North Market Street, 5th Floor, Courtroom No. 5, Wilmington, Delaware 1
9801.

PLEASE TAKE FURTHER NOTICE that you are a party to an executory

contracts) or unexpired leases) that has been designated for assumption by the Debto
r and

assignment to the Stalking Horse Purchaser, or alternatively, to the Successful Bid
der (each an

"Assumed Executory Contract") amount shown on Exhibit A attached to this Notice as th
e

Z Capitalized terms not otherwise defined herein shall have the meanings set
 forth in the Motion.

2
DOCS DE212988.20 05436/001

Case 17-10500-KJC    Doc 168-1    Filed 05/24/17    Page 35 of 38



"Cure Amount" for the Assumed Executory Contract listed on Exhibit A to which you are a

party is the amount, based upon the Debtor's books and records, which the Debtor asserts is

owed to cure any defaults existing under the Assumed Executory Contract as of the Petition

Date.3

PLEASE TAKE FURTHER NOTICE that a Successful Bidder, as applicable,

may subsequently elect to exclude any agreement or agreements from the list of Assumed

Executory Contracts at any time prior to the closing of the sale of the Assets, including the

potential exclusion of the Assumed Executory Contract listed on Exhibit A hereto. Cure

Amounts, if any, shall only be paid with respect to Assumed Executory Contracts that are

actually assumed pursuant to the closing of the sale of the assets in accordance with the Purchase

Agreement, or the purchase agreement of the Successful Bidder. In the event that a Successful

Bidder elects to exclude any Assumed Executory Contracts, the affected counterparties will be

separately notified of any such election.

PLEASE TAKE FURTHER NOTICE that if you disagree with the Cure

Amount shown for the Assumed Executory Contract on Exhibit A, or if you object to the

assumption and assignment of your Assumed Executory Contract on any grounds, you must fil
e

an objection in writing with the United States Bankruptcy Court for the District of Delaware, 8
24

Market Street, Wilmington, Delaware 19801, on or before , 2017, at

Eastern Time). In addition, any objection must set forth the specific default or defaults alleged,

3 Your receipt of this notice does not constitute an admission by the Debtor that you
r agreement actually constitutes

an executory contract or unexpired lease under section 365 of the Bankruptcy Code, and the D
ebtor expressly

reserves the right to challenge the status of any agreement.
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set forth any such other ground for objection, and set forth any Cure Amount as alleged by you,

including such documentation and records as supports your asserted cure amount.

PLEASE TAKE FURTHER NOTICE that any objection to any of the relief to

be requested at the Sale Hearing must be in writing, state the basis of such objection with

specificity, and shall be filed with the Court, with a courtesy copy to Chambers, and shall be

served on: (i) counsel to the Debtor and Debtor-in-Possession, Pachulski Stang Ziehl &Jones

LLP, 919 North Market Street, 17th Floor, P.O. Box 8705, Wilmington, DE 19899-8705

(Courier 19801), Attn: Laura Davis Jones, Esq.; (ii) counsel to the Official Committee of

Unsecured Creditors: (a) Lowenstein Sandler LLP, 1251 Avenue of the Americas, New York,

New York 10020, Attn: Jeffrey Cohen, Esq. and Barry Z. Bazian, Esq.; (b) Lowenstein Sandler

LLP, 65 Livingston Avenue, Roseland, NJ 07068, Attn: Andrew David Behlmann, Esq.; (c)

Klehr Harrison Harvey Branzburg LLP, 919 Market Street, Suite 1000, Wilmington, Delaware

1.9801, ~ttn: Richard M. Beck, Esq. and Sally E. Veghte, Esq.; (iii) the Office of the United

States Trustee, J. Caleb Boggs Federal Building, 844 N. King Street, Suite 2207, Lock Box 35,

Wilmington, DE 19801, Attn: Hannah McCollum, Esq.; and (iv) counsel to the Stalking Horse

Purchaser: Barnes &Thornburg LLP, One North Wacker Drive, Suite 4400, Chicago, IL 60606,

Attn: Kevin C. Driscoll, Jr., Esq., so as to be received by , 2017, at

p.m. (Eastern Time).

PLEASE TAKE FURTHER NOTICE THAT IF YOU DO NOT TIMELY

FILE AND SERVE AN OBJECTION OR OBJECTIONS AS STATED ABOVE, THE

COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT

4
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FURTHER NOTICE. ANY NON-DEBTOR PARTY TO ANY ASSUMED EXECUTORY

CONTRACT WHO DOES NOT FILE A TIMELY OBJECTION TO THE CURE

AMOUNTS FOR SUCH ASSUMED EXECUTORY CONTRACT IS DEEMED TO HAVE

CONSENTED TO SUCH CURE AMOUNTS, AND ANY NON-DEBTOR PARTY TO

ANY ASSUMED CONTRACT WHO DOES NOT FILE A TIMELY OBJECTION ON

OTHER GROUNDS IS DEEMED TO HAVE CONSENTED TO SUCH ASSIGNMENT

AND ASSUMPTION.

Dated: , 2017 PACHULSKI STANG ZIEHL &JONES LLP

Laura Davis Jones (Bar No. 2436)

David M. Bertenthal (CA Bar No. 167624)

Joseph M. Mulvihill (Bar No. 6061)

919 North Market Street, 17th Floor

P.O. Box 8705
Wilmington, Delaware 19899-8705 (Courier 19801)

Telephone: 302-652-4100
Facsimile: 302-652-4400
email: lj ones@pszj law. com

dbertenthal@pszj law.com
j Mulvihill@pszj law. com

Counsel for Debtor and Debtor in Possession

5
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Exhibit S

Sale Order
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IN THE UNITED STATES BANKRUPTCY COURT

In re:

AQUION ENERGY, INC., 1

FOR THE DISTRICT OF DELAWARE

Chapter 11

Case No. 17-10500 (KJC)

Debtor. ) Docket Ref. No.

ORDER (A) AUTHORIZING THE SALE OF SUBSTANTIALLY

ALL OF THE DEBTOR'S ASSETS PURSUANT TO ASSET PURCHASE

AGREEMENTS) FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES,

AND OTHER INTERESTS; (B) APPROVING THE ASSUMPTION AND

ASSIGNMENT OF CERTAIN EXECUTORY CQNTR.ACTS AND UNEXPIRED

LEASES RELATED THERETO; AND (C) GRANTING RELATED RELIEF

This matter coming before the Court on the motion (the "Motion")2 of the above-

captioned affiliated debtor and debtor in possession (the "Debtor") for the entry of an order

pursuant to sections 105(a), 363, 365 and 503 of title 11 of the United States Code (the

"Bankruptcy Code"), Rules 2002, 6004, 6006, 9007, and 9014 of the Federal Rules of

Bankruptcy Procedure (as amended from time to time, the "Bankruptcy Rules"), and Rule 6004
-

1 of the Local Rules of Bankruptcy Practice and Procedures of the Bankruptcy Court for the

District of Delaware (the "Local Rules") (a) authorizing the sale of such assets free and 
clear of

liens, claims, encumbrances, and other interests, except as provided in the asset purchase

agreement by and between the Debtor and (the "Successful Bidder") and (b) approving

the assumption and assignment of certain of the Debtor's executory contracts and unexpire
d

' The Debtor in this chapter 11 case and the last four digits of the Debtor's U.S. tax id
entification number is Aquion

Energy, Inc. (1370). The Debtor's headquarters is located at 32 39th Street, Pittsburgh, P
A, 1.5201.

Z Capitalized terms used but not otherwise defined herein shall have the meanings ascrib
ed to them in the Motion.
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leases related thereto to the Successful Bidder; and (c) granting relief related; and the Court

having reviewed the Motion and the Court having found that (i) the Court has jurisdiction to

consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334; (ii)

venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409; (iii) this is a core

proceeding pursuant to 28 U.S.C. § 157(b); (iv) notice of the Motion was sufficient under the

circumstances; and after due deliberation. the Court having determined that the relief requested in

the Motion is in the best interests of the Debtor, its estate and its creditors; and good and

sufficient cause having been shown;

AND IT IS FURTHER FOUND AND DETERMINED THAT:

A. The findings and conclusions set forth herein constitute the Court's

findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applic
able to

this proceeding pursuant to Bankruptcy Rule 9014.

B. The Debtor's notice of the Bid Procedures, the Cure Amounts, the Auction

and the hearing to approve any sale of the Assets (the "Sale Hearing") was appropria
te and

reasonably calculated to provide all interested parties with timely and proper notice, and no
 other

or further notice is required.

C. The Successful Bidder is not a successor to Debtor or this bankruptcy

estate by any reason or theory of law or equity, and that Successful Bidder shall not 
be subject to

successor liability for any products sold prior to Closing.

D. The Purchase Price was negotiated at arms' length and constitutes fair

consideration for the Assets. The Successful Bidder is a good faith purchaser of
 the Assets

pursuant to section 363(m) of the Bankruptcy Code and that the provisions of Sectio
n 363(n) of
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the Bankruptcy Code have not been violated.

D. Notice of the hearing on the Motion of the Sale and any related auction

was proper under the Bankruptcy Code, Bankruptcy Rules and Local Rules;

E. To the extent any of the following findings of fact constitute conclusions

of law, they are adopted as such.

IT IS HEREBY ORDERED THAT:

The Motion is GRANTED as set forth herein. The sale of the Assets to

the Successful Bidder on the terms and conditions set forth in the Successful Bidder APA

(defined below) are approved. The Debtor is authorized to consummate the transactions under

the Successful Bidder APA in accordance with this Order.

2. All objections and responses to the Motion that have not been overruled,

withdrawn, waived, settled or resolved, and all reservations of rights included therein, are hereby

overruled and denied.

3. The Successful Bidder's offer for the Assets, as embodied in the

Successful Bidder's asset purchase agreement (the "Successful Bidder APA"), is the highest an
d

best offer for the correlative portion of the Assets and is hereby approved.

4. The Successful Bidder's APA annexed hereto as Exhibit 1 is hereby

approved pursuant to section 363(b) of the Bankruptcy Code, and the Debtor is authori
zed to

consummate and perform all of its obligations under the Successful Bidder's APA and 
to execute

such other documents and take such other actions as are necessary or appropriate to 
effectuate

the Successful Bidder's APA.

5. Pursuant to section 3630 of the Bankruptcy Code, the Assets may be sold

and transferred free and clear of all liens, claims, interests and encumbrances (c
ollectively,

3
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"Liens"), except as otherwise provided in the Successful Bidder's APA, with any and all such

Liens to attach to proceeds of such sale with the same validity (or invalidity), priority, force, and

effect such Liens had an the Assets immediately prior to the Sale and subject to the rights,

claims, defenses, and objections, if any, of the Debtor and all interested parties with respect to

any such asserted Liens.

6. The Successful Bidder is not a successor to Debtor or this bankruptcy

estate by any reason or theory of law or equity, and that Successful Bidder shall not be subject to

successor liability for any products sold prior to Closing. All creditors or other persons are

hereby barred from bringing any claim or asserting any liens against Successful Bidder or the

Assets, except as relates to Assumed Liabilities.

7. Pursuant to section 365 of the Bankruptcy Code, the assignment and

assumption of the Assumed Executory Contracts of the Debtor, as identified in the Succ
essful

Bidder's APA, by the Successful Bidder, is hereby authorized and approved in all r
espects.

The Successful Bidder shall pay, concurrently with the Closing and as a conditi
on to Debtor's

assumption and. assignment thereof, all cure amounts owing to the counterparties to the Assumed

Executory Contracts that are assumed at the Closing. Any provision in an Assumed Execut
ory

Contract that purport to prohibit the assignment of such Assumed Executory Contract, 
or that

purports to allow the counterparty to terminate, recapture, or impose penalties upon assigru
nent

constitute unenforceable anti-assignment provisions and are void and of no force or eff
ect, Upon

closing, in accordance with Sections 363 and 365 of the Bankruptcy Code, the Succ
essful Bidder

shall be fully and irrevocably vested with all right, title and interest of the Debtor under the

Assumed Executory Contracts and the Assumed Executory Contracts shall rema
in in full force

and effect for the benefit of the Successful Bidder. The Successful Bidder has provide
d adequate
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assurance of future performance under the Assumed Executory Contracts within the meaning of

Section 365 of the Bankruptcy Code.

8. Pursuant to Sections 105(a) and 363(b) of the Bankruptcy Code, the Sale

by the Debtor to the Successful Bidder of the Assets and transactions related thereto, upon the

closing under any Successful Bidder's APA, are authorized and approved in all respects.

9. The stays provided for in Bankruptcy Rules 6004(h) and 6006(d) are

hereby waived and this Order shall be effective immediately upon its entry.

10. The terms of this Order shall. be binding on the Successful Bidder and its

successors, the Debtor, creditors of the Debtor, and all other parties in interest in this Bankrupt
cy

Case, and any successors of the Debtor, including any trustee or examiner appointed in
 this case

or upon a conversion of this case to Chapter 7 of the Bankruptcy Code.

11. The Successful Bidder is a good faith purchaser entitled to the benefits,

protections and immunities afforded by section 363(m) of the Bankruptcy Code and the

provisions of section 363(n) of the Bankruptcy Code have not been violated. No 
reversal or

modification of this Order on appeal will affect the validity of the Successful Bidder's 
APA or

the transaction contemplated thereby. The Successful Bidder is not an "insider
" as defined by

Section 101 of the Bankruptcy Code. Neither the Debtor nor the Successful Bidder
 is or will be

entering into the Successful Bidder's APA fraudulently, or for the purposes of h
indering,

delaying or defrauding any of the Debtor's creditors, and the purchase price constit
utes

reasonably equivalent and fair value (as those terms or their equivalents are defined 
by the

Uniform Fraudulent Conveyance Act, the Uniform Fraudulent Transfer Act and 
Section 548 of

the Bankruptcy Code) for the purchased assets.
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12. With respect to the transactions consummated pursuant to this Order, this

Order shall be sole and sufficient evidence of the transfer of title to any particular purchaser, and

the sale transaction consummated pursuant to this Order shall be binding upon and shall govern

the acts of all persons and entities who may be required by operation of law, the duties of their

office, or contract, to accept, file, register, or otherwise record or release any documents or

instruments, or who may be required to report or insure any title or state of title in or to any of

the property sold pursuant to this Order, including without limitation, all filing agents, filing

officers, title agents, title companies, recorders of mortgages, recorders of deeds, administrative

agencies, governmental departments, secretaries of state, and federal, state, and local officials,

and each of such persons and entities is hereby directed to accept this Order as sole and sufficient

evidence of such transfer of title and shall rely upon this Order in consummating the transactions

contemplated hereby.

13. This Court retains jurisdiction to interpret, implement and enforce the

provisions of, and resolve any disputes arising under or related to, this Order and the Successful

Bidder's APA, all amendments thereto, any waivers and consents thereunder and each of the

agreements executed in connection therewith.

14. The failure specifically to include any particular provision of the

Successful Bidder's APA or any of the documents, agreements, or instruments executed in

connection therewith in this Order shall not diminish or impair the force of such provision,

document, agreement, or instrument, it being the intent of the Court that the Successful Bi
dder's

APA and each document, agreement, or instrument be authorized and approved in its entirety.

15. The Successful Bidder's APA and any related agreements, documents, or

other instruments may be modified, amended, or supplemented by the parties thereto in
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accordance with the terms thereof without further order of the Court, provided that any such

modification, amendment, or supplement does not have a material adverse effect an the Debtor's

estate.

Dated: , 2017
Honorable Kevin J. Carey
United States Bankruptcy Judge
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Exhibit 1

Purchase Agreement

(to be prov~a~a~
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Exhibit C

Stalking Horse Purchaser's Purchase Agreement

(~'~'ithout Schedules)
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (the "Agreem.ent") is made and entered

into as of this 23rd day of May, 2017, by and between BlueSky Energy US, Tnc,, a Delaware
Corporation (the "Buyer"), on the one hand, Aquion Energy, Tnc., a Delaware corporation (the

"Seller" and, together with Buyer, the "Parties"), and solely for Section 12 and Section 13,
BlueSky energy Entwicklungs- and Produktions GmbH, a limited liability company
(CGesellschaft n2it beschrankte~ Haftung) under the laws of Austria (the "Parent"), Seller being a

Debtor and Debtor in Possession under Case No. 17-1O5Q0-KJC (the ̀4Case") in the United
States Bankruptcy Court for the District of Delaware (the "Bankru~tey Court").

RECITALS

A. Seller was previously in the business of designing, manufacturing and selling for
commercial, industrial and residential uses (both through dealers and distributers and to end

users) saltwater batteries with a proprietary, environmentally-friendly.electrochemical design

(the "Business").

B. Seller wishes to sell to Buyer, pursuant to Sections 363 of Chapter 11 of Title 11
of the United States Code (the "Bankruptcy Code"), substantially all of the assets of Seller

heretofore used in connection with or arising out of the operation of the Business, free and clear

to the extent provided in the Approval Order (as defined in Section 8.1 below) from all liens and
encumbrances, except as permitted herein, all at the price and on the other terms and conditions
specified in detail below and Buyer wishes to so purchase and acquire such assets from Seller.

C. The transaction contemplated by this Agreement is subject to approval of the

Bankruptcy Court and will be consummated pursuant to certain bid procedures and the Approval
Order (as defined in Section 8.1 below) to be entered in the Case.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency

of which is hereby acknowledged, the Parties agree as follows:

1. Transfer of Assets.

l.l. Purchase and Sale of Assets. On the Closing Date, as hereinafter defined,
in consideration of the covenants, representations and obligations of Buyer hereunder,

and subject to the conditions hereinafter set forth, Seller shall sell, assign, transfer,
convey and deliver to Buyer, and Buyer shall purchase from Seder, all of the Seller's
right, title and interest in and to those assets and properties used in connection with the
operation of the Business, free and clear to the extent provided in the Approval Order (as
defined in Section 8.1 below) of any liens or encumbrances, other than those liens or
encumbrances permitted herein, including, without limitation, the following (collectively,
excluding the Excluded Assets (as defined in Section 1.2 below), the "Property");
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I.1.1. Assumed Leases and Contracts. Seller's right, title and interest in

and to, (z) the lessee's interest under those equipment, personal property and intangible

property leases, rental agreements, contracts, agreements and similar arrangements, if

any, described on Schedule 1.1.1-(i) attached to this Agreement and incorporated herein

by this reference (collectively, the "Leases"), and (ii) the contracts, leases, orders,

purchase orders, licenses, contracts, agreements and similar arrangements described on

Selzedule 1.1.1-(ii) attached to this Agreement and incorporated herein by this reference

(and together with the Leases, the "Assumed Leases and Contracts".

1.1.2. Personal Property. All of those items of equipment and tangible

personal property owned by Seller and heretofore used in connection with the Business,
including, without limitation, all such furniture, vehicles, machinery, equipment, tools,

spare parts, computers, fixtures and furnishings and other items of tangible personal

property listed or described in Schedule 1.1.2 attached to this Agreement and
incorporated. herein by this reference (collectively, the "Personal Froperty"). As used
herein, tha Personal Property does not include the Inventory (as defined below}. The

Personal Property shall also expressly exclude any equipment or other tangible property

held by Seller pursuant to a lease, rental agreement, contract, license or similar

arrangement (a "Contract") where Buyer does not wish to assume the underlying

Contract relating to such personal property at the Closing.

1.1.3. Intangible Property. All intangible personal property owned or

held by Seller to the extent heretofore used in connection with the Business, but in all

cases only to the extent of Seller's interest and only to the extent transferable, together

with all books, records and like items pertaining to the Business, the goodwill of the

Business, patents, processes, trademarks, trade names, service marks, catalogues,

customer lists and other customer data bases, correspondence with present or prospective

customers and suppliers, advertising materials, software programs, and telephone

exchange numbers identified with the Business and any right, title and interest of Seller

in and to those items described on Schedule 1.1.3 attached hereto and incorporated
herein by this reference (collectively, the "Intangible Property"). 11s used in this

Agreement, Intangible Property shall in all events exclude (i) any materials containing

privileged communications or information about employees, disclosure of which would

violate an employee's reasonable expectation of privacy and any other materials which

are subject to attorney-client or any other privilege under applicable law, and (ii) any

software or other item of intangible property held by Seller pursuant to a license or other

Contract where Buyer does not actually assume the underlying Contract relating to such

intangible personal property at the Closing.

1.1.4. Governmental Permits. To the extent transferable and assignable,
Seller's interest in all licenses, certificates of occupancy, permits, registrations,
certificates of public convenience and necessity, approvals, licenses, easements,
authorizations and operating rights issued ar granted by any governmental or similar
authority having jurisdiction over the Business to the extent relating to the operation of
the Business, including, without limitation, those described on Schedule 1.1.4 attached
hereto and incorporated herein by this reference.
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1.1.5. Inventory. All supplies, goods, materials, work in process,

inventory and stock in trade owned and held by Seller for use in connection with the

operation of the Business as of the Closing (as defined below) including the items listed

or described in Schedule 1.1.5 attached to this Agreement and incoxparated herein by this

reference (collectively, the "Inventory").

1.1.6. Vendor Items. All promotional allowances and vendor rebates and

similar items relating to the operation of the Business.

1.1.7. Claims, Etc. All claims, prepayments, warranties, guarantees,

refunds, reimbursements, causes of action, rights of recovery, rights of set-off and rights

of recoupment of every kind and nature relating to or arising in connection with the

operation of the Business, other than any of the foregoing comprising part of or relating

to Excluded Assets.

The items and assets described in Sections 1.1.2 and 1.1.4 through 1.1.7 are sometimes
collectively referred to herein as the "Assignment Property."

1.2. excluded Assets. Notwithstanding anything to the contrary in this

Agreement, the Property shall be limited to the items identified or described in

Section 1.1 above and shall in any event exclude all of the following (collectively, the

"Excluded Assets"): (i) those items excluded pursuant to the provisions of Section 1.1

above; (ii) Seller's rights under this Agreement and all cash and non-cash consideration

payable or deliverable to Seller pursuant to the terms and provisions hereof; (iii) all cash

deposits held by Seller or in Seller's control; (iv) all cash and cash equivalents (including

checking account balances, certificates of deposit and other time deposits and petty cash)

and marketable and other securities held by Seller or in Seller's control, (v) all tax

refunds, rebates, credits and similar items relating to or arising out of the operation of the

Business and to any period, or portion of any period, on or prior to the Closing Date;

(vi) all accounts and notes receivable (whether current or non-current) and all causes of

action specifically pertaining to the collection of the foregoing, in each case to the extent
arising out of the operation of the Business (collectively, the G°Accounts Receivable");

(vii) insurance proceeds, claims and causes of action with respect to or arising in

connection with (A) any Contract which is not assigned to Buyer at the Closing, or

(B) any item of tangible or intangible property not acquired by Buyer at the Closing, or

(C) subject to Section 13.1, any incident or casualty occurring prior to the mutual
execution and delivery of this Agreement, (viii) any real property lease, other lease, or

other contract to which Seller is a party which is not listed or described an
Sc~~edule 1.1.1-(i), and Schedule 1.1.1-(ii) and any Lease, or Other Contract which is not
assumable and assignable as a matter of applicable law (including, without limitation, any
with respect to which any consent requirement in favor of the counter-party thereto may
not be overridden pursuant to Section 365 of the Bankruptcy Code), (ix) all securities,
whether capital stock or debt, of Seller or any other entity; (x) all tax records, minute
books, stock transfer books and corporate seal of Seller; (xi) any letters of credit or
similar financial accommodations issued to any third party(ies) for the account of Seller
and any collateral therefor and other collateral deposits and prepaid items associated with
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the Property; (xii) all rights, claims and causes of action of Seller against current and -

former officers, directors, employees, members, principals, agents, and representatives of

Seller; (xiii) all preference or avoidance claims and actions of the Seller, including,

without limitation, any such claims and actions arising under Sections 544, 547, 548, 549,

and 5S0 of the Bankruptcy Code; (xiv) all rights and interests of Seller in and to all

employee pension and other benefit plans maintained by Seller or to which Seller

contributes or is a party (including, without limitation, all rights and interests of Seller in

and to the assets held by any such plans), (xv) all rights, claims and causes of action of

Seller (or of which Seller may be a beneficiary) asserted or which may hereafter be

asserted in any of the litigation proceedings described on Schedule 1.2(xv) attached

hereto and incorporated herein by this reference; (xvi) any Inventory (excluding the WIP

and raw mataxials inventory) and other assets (excluding the WIP and raw materials
inventory) of Seller sold by Seller to third parties between execution and delivery of this

Agreement and the Closing (A) pursuant to the authority granted in and in accordance
with the provisions of that certain Order Approving Procedures for the Sale, Transfer,

and Abandonment of De Minimis Assets entered in the Case on April 10, 2017 (the "De
Minimis Asset Sale Order"), (I3) pursuant to any order issued by the Bankruptcy Court

in the Case approving that certain Debtor's Motion Far Order Under Sections l OS, 363,

1107 and 1108 of the Bankruptcy Code (I} Approving Private Sale of Certain Assets Free

and Clear of Liens, Claims and Interests "thereunder, And (II) Granting Related Relief

and filed in the Case on May 10, 2017, (C) consisting of finished goods inventory (but

not WIP or raw materials inventory) disposed of by Seller in the ordinary course of

business (including any such transactions) with Buyer}, and/or (D) in accordance with

Section 9.1(i), (ii) or (iv} hereof; and (xvii} those additional assets, if any, listed on

Schedule 1.2(xvii) attached hereto and incorporated herein by this reference.

1.3. Instruments of Transfer. The sale, assignment, transfer, conveyance and

delivery of the Property to Buyer shall be made by deeds, assignments, bill of sale, and

other instruments of assignment, transfer and conveyance provided for in Section 3 below

and such other instruments as may reasonably be requested by Buyer to transfer, convey,

assign and deliver the Property to Buyer.

2. Consideration and L~uidated Damages.

2.1. Purchase Price.

2.1.1. The cash consideration to be paid by Buyer to Seller for the

Property (the "Purchase Price") shall be an amount equal to Two Million Eight I3undred
Thousand Dollars ($2,800,000) less the amount, if any, by which the value as determined
in accordance with Section 2.1.2.(b) of the work in progress (" 'VIP") and raw materials
inventory listed on Schedule 1.1.5 transferred to Buyer as of the Closing is less than
$1,246,000.

4
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2.1.2. The Purchase Price shall be paid as follows:

(a) Concurrently with the mutual execution and delivery of this

Agreement (the date of such mutual execution and delivery is sometimes referred to

herein as the "Execution Date"), Buyer shall deposit into an escrow with an escrow

agent (the ̀ ~Eserow Holder") reasonably designated by Seller (which may include

Seller's counsel) an amount equal to Two Hundred Eighty Thousand Dollars ($280,000)

(the "Deposit") in immediately available, good funds (funds delivered in this manner are

referred to herein as "Good Funds"); pursuant to joint escrow instructions to be

delivered to the Escrow Holder on or before the Execution Date. In turn, the Escrow

Holder shall immediately deposit the Deposit into an interest-bearing account (unless

Seller's counsel is the Escrow Holder, in which event the Deposit will not bear interest).

The Deposit shall become nonrefundable upon the termination of the transaction

contemplated by this Agreement (including, without limitation any automatic termination

pursuant to Section 8.1 or Section 8.2 hereo f by reason of Buyer's default of any

material obligation hereunder or the failure of a condition that results from Buyer's

material default hereunder (a "Buyer Default Termination"), it being agreed that no

Buyer Default Termination shall occur unless Buyar has failed to cure the applicable

default within ten (10) business days following its receipt of written notice thereof from

Seller (provided that Buyer shall not be entitled to such notice or any opportunity to cure

if Buyer defaults by failing to close when all of the conditions to Closing (other than any

that are not satisfied by reason of Buyer's default or failure to perform) have been

satisfied ar waived prior to the Outside Date for at least 2 business days). At the Closing,

the Deposit (and any interest accrued thereon) shall be credited and applied toward

payment of the Purchase Price. In the event the Deposit becomes nonrefundable by

reason of a Buyer Default Termination, Escrow Holder shall immediately disburse the

Deposit and any interest accrued thereon to Seller to be retained by Seller for its own

account as liquidated damages, which shall be Seller's sole and exclusive remedy for all

claims, damages and losses relating thereto. If the transactions contemplated herein

tezxninate by reason of (A) Seller's material default under this Agreement, it being agreed

that Buyer shall not have the right to so terminate this Agreement unless Seller has failed

to cure the applicable default within ten (10} business days following their receipt of

written notice thereof from Buyer, or (B) the failure of a condition to Buyer's obligations

hereunder (where such failure is not caused by Buyer's material default hereunder), the

Escrow Holder shall return to Buyer the Deposit (together with any interest accrued
thereon), but less Buyer's one-half share of the Escrow Holder's escrow fees and charges,

if any. At the Closing, Buyer shall cause the Escrow Holder to deliver the Deposit to
Seller and pay the balance of the Furchase Price, less only any Disputed Amounts (as

defined in Section 2.1.2(b)}, by wire transfer, which account or accounts shall be
designated by Seller to Buyer at least three (3) business days before the Closing Date.

(b) IIuyer may conduct, in its sole discretion, a physical count of the
WIP and raw materials inventory listed on Schedule 1.1,5 hereto and shall deliver to
Seller Buyer's determination of the value of the actual WIP and raw materials inventory
as of the date of such physical count based on the Valuation Methods (as defined below)
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as reasotlably and .in good faith applied by Buyer and reflecting any such Inventory as

maybe missing or that is physically damaged or destroyed such that it is unusable (the

"Proposed VAlue Determination"); it being agreed that Buyer shall accept the

determination of the value reflect in Schedule 1.1.5 for any inventory located at a facility

where Buyer elects not to conduct a physical count in the event that Buyer conducts a

physical count of fewer than the 3 locations identified to Buyer as holding Inventory. In

the event Buyer elects to conduct a physical count of Inventory, Buyer shall give Seller

reasonable prior written notice of such count and the right to have representatives of

Seller present during such count. The period during which Buyer performs such physical

count (the "Count Period") shall commence on the date reasonably requested by Buyer

and end no later than the end of the fourth (4t"} business day following Buyer's being

approved as successful bidder at the Bankruptcy Court hearing on the Sale Motion.

During the Count Period, Seller shall (a) provide Buyer and its representatives access, as

reasonably requested by Buyer in order to allow Buyer to timely prepare the Proposed

Value.., Determination, to: (i) the inventory items, (ii) Seller's then remaining personnel (if

any), and (iii) Seller's books and records, and (b) furnish to Buyer all information in

Seller's possession or control or which is reasonably available to Seller; provided that

Buyer and its representatives shall at all times during its conduct of the physical

inventory count use commercially reasonable efforts to minimize any interference with

Seller's other activities at the locations) where the count is taking place. Tf Seller

complies with the'preceding sentence and Buyer has not conducted a physical count of

some or all of the Inventory during'the Count Period, the Purchase Price shall remain

$2,800,Q04 and there shall be no adjustment to the Purchase Price pursuant to this Section

2.1.2(b).

The Proposed Value Determination, and the Purchase Price, shall be final and binding on

the Parties unless Seller shall, within two (2) business days following the delivery of the

Proposed Value Determination, deliver a written notice of any reasonable and good faith

objection thereto (the "Objection Notice") with respect to all or any portion of the

Proposed Value Determination, provided that Seller. shall be required to apply the

Valuation Method in any such objection and dispute. The Objection Notice shall specify

in reasonable detail the proposed adjustment amounts arising from disputed items and

describe in reasonable detail the basis far the dispute. The Parties shall be deemed to

hava agread with all items and amounts contained in the Proposed Value Determination,

to the extent not identified in a timely submitted Objection Notice.

If an Objection Notice is timely delivered, the Parties shall (i) cause any amounts then in

dispute between them which could result in an adjustment of the Purchase Frice in

accordance with Section 2.1.1, and only such amounts (collectively, the "Disputed

Atnaunts") to be escrowed with the Escrow Holder or another person as reasonably

requested by Buyer (the "Disputed Amounts Escrow Agent"), and (ii) the Parties shall

proceed to Closing, except that the Disputed Amounts will be held by the Disputed

Amounts Escrow Agent pending the first to occur (each a "Payment Trigger") of

(A) mutual written instruction by the Parties to the Disputed Amounts Escrow Agent

concerning the disposition thereof (a "Mutual Agreement"), (B) the Bankruptcy Court's
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final determination of the Farties' respective rights to the Disputed Amounts (a
"Bankruptcy Determination"), or (C) the lapse of 45 days following delivery of the
Objection Notice if neither of the Parties has, prior to such date, made application to the
Bankruptcy Court (it being acknowledged and agreed that either Buyer or Seller, acting
alone, may make such application) to determine the Parties' respective rights to the
Disputed Amounts ("1?efault Release"). Not later than two (Z) business days following
the Payment Trigger, the Disputed Amounts Escrow Agent shall disburse the Disputed
Amounts (x) to the Panties in the respective amounts required by the Mutual Agreement
ox Bankruptcy Determination, or (y) to the Buyer fallowing a Default Release, as
applicable, and the Parties shall cooperate in good faith in providing whatever additional
instructions the Disputed Amounts Escrow Agent may request in coruiection with the
distribution of such amounts.

~~Valuation Method" means Seller's Quarter 1 2017 standard costing methods as
consistently applied by Seller in the preparation of Schedule 1.1.5.

2.2. Assumed Liabilities. Effective as of the Closing Date, Buyer shall assurrze
all the following liabilities and obligations of Seller: (i) all obligations of Seller under the
Assumed Leases and Contracts unless those Assumed Leases and Contracts are not
assumable and assignable as a matter of applicable law (including, without limitation, any
with respect.to which any consent requirement in favor of the counter-party thereto may
not be overridden pursuant to Section 365 of the Bankruptcy Code), (ii) with respect to
trade payables of the Business, in each case to the extent incurred in the prdinary course
from and after the commencement of the Case limited to $25,000 (iii) with respect to
current payroll casts (accrued but not yet due and payable) related to Transferred
Employees (as defined in Section 10.1) as of the Closing; (iv) all vacation and holiday
entitlements accrued of Transferred Emplpyees which remain unpaid as of the Closing
Date, (v) all cure obligations required to be paid pursuant to the Approval Order as a
condition to Seller's assumption and assignment of the Assumed Leases and Contracts,
and (vi) with respect to any such additional liabilities and obligations as may be set forth
or described on Schedule 2.2 hereto (collectively and Excluding the Excluded Liabilities,
the "Assumed Liabilities").

2.3. Excluded Liabilities. Except to the extent any of the following are
materially inconsistent with the provisions of Section 2.2 above or Section 10 below (in
which event, the terms and provisions of Section 2,2 or Section 10, as applicable, shall
govern and control as to Buyer's obligations) under no circumstance shall Buyer assume
or be obligated to pay, and none of the Purchased Assets shall be or become liable for or
subject to, any liabilities or obligations of Seller or the Business, including the following
liabilities and obligations (collectively, "Exciudeci Liabilities"), which shall be and
remain liabilities of Seller:

(a) liabilities accrued on any financial statements of Seller, to the
extent the liability therefor is not an expressly Assumed Liability;

(b) liabilities or obligations associated with any F,xcluded Assets;
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(c) without in any way limiting Buyer's Removal Expense payment

obligation under Section 3.7.1 hereof, liabilities or obligations associated with the real

property leases described on Schedule 2.3(c);

(d) liabilities or obligations under those Assumed Leases and

Contracts which are not assumable and assignable as a matter of applicable law

(including, without limitation, any with respect to which any consent requirement in

favor of the counter-party thereto may not be overridden pursuant to Section 365 of the

Bankruptcy Code);

(e) liabilities or obligations associated with any and all indebtedness

of Seller for borrowed money to the extent the liability therefor is not an expressly

Assumed Liability;

(~ liabilities or obligations arising under any Contracts thafi are not

Assumed Leases and Contracts;

(g) liabilities or obligations arising out of or in connection with claims,

litigation and proceedings (whether instituted prior to or after Closing) for acts or

omissions by Seller that occurred, or arise from events that occurred, prior to the Closing

Date;

(h) liabilities retained by Seller and all other liabilities or obligations

prior to the Closing to current, former or prospective employees (including any

employees who do not become Transferred Employees) of Seller and other individual

service providers or their respective dependents or beneficiaries, other than liabilities or

obligations with respect to any Transferred Employees on or after the Closing;

(i) except as otherwise provided in Section 3.6 hereof, liabilities of

Seller to the Internal Revenue Service ar any other governmental authority;

(j) penalties, fines, settlements, interest, costs and expenses arising out

of or incurred as a result of Seller's violation or alleged violation of any environmental

law;

(k) liabilities of Seller to any person arising out of any act or omission

under any legal requirement, including any environmental law; and

(1) liabilities ar obligations under the WARN Act, if any, arising out

of or resulting from (i) layoffs or termination of employees by Seller and/or (ii) the
consummation. of the transaction contemplated hereby.

2.4. Purchase Price Allocation. Within sixty (60) days of the Closing, Buyer
shall prepare and deliver to Seller for its review and consideration a schedule (the
"Allocation Schedule") allocating the. Purchase Price among the various assets
comprising the Property in accordance with Treasury Regulation 1.1060-1 (or any
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comparable provisions of state or local tax law) or any successor provision. If, within
fifteen (15) days after Buyer delivers the Allocation Schedule to the Seller, the Seller
does not notify Buyer of any objections to the Allocation Schedule, Seller shall be
deemed to have accepted the Allocation Schedule and the Allocation Schedule shall be
deemed to be final and binding upon the Parties. If Seller disagrees with or raises
objections to the Allocation Schedule (which shall not be unreasonably raised), Buyer
and Seller will negotiate in good faith to resolve such objections as promptly as
practicable. Once the Allocation Schedule is final, Buyer and Seller shall report and file
all tax returns (including any amended tax returns and claims for refund) consistent with
such final Purchase Price allocation, and shall take no position contrary thereto or
inconsistent therewith (including in any audits or examinations by any taxing authority or
any other proceedings). Buyer and Seller shall file or cause to be filed any and all forms
(including U.S. Internal Revenue Service Form 8594), statements and schedules with
respect to such allocation, including any required amendments to such forms. If, on the
other hand, no Allocation Schedule becomes final and the Parties are otherwise unable
mutually to agree upon the manner in which the Purchase Price should be allocated,
Buyer and .Seller shall be free to make their own respective allocations of the Purchase
Price for tax purposes.

3. Closing Transactions,

3.1. Closing; Conference. The Closing of the transactions provided for herein
(the "Closing") shall take place at such place or places as the Parties may mutually agree
upon.

3.2, Closing Date. The Closing shall be held upon the earlier to occur of (i) the
second (2°d} business day following the satisfaction of the last of the conditions set forth
in Sections 4.1 and 4.2 below, and (ii) June 30, 2~~7 (the "Outside Date"); provided,
however, in the event the conditions to Closing have not been satisfied or waived by the
Outside Date, then any Party who is not in default hereunder• may terminate this
Agreement and the Deposit shall be returned to Buyer as set forth in Section 2.1.2(a);
provided that Buyer shall not be entitled the return of the Deposit in the event of a Buyer
L7efault Termination. Alternatively, the Parties may mutually agree to an extended
Closing Date. Until this Agreement is either terminated or the Parties have agreed upon
an extended Closing Date, the Parties shall diligently continue to work to satisfy all
conditions to Closing and the transaction contemplated herein shall close as soon as such
conditions are satisfied or waived.

3.3. Seller's Deliveries to Buyer at Closing, On the Closing Date, Seller shall
make the fallowing deliveries to Buyer:

3.3.1. An Assignment and Assumption of all Assumed Leases and
Contracts substantially in the form and content attached as Exhibit "A" hereto, duly
executed by Seller pursuant to which Seller shall assign to Buyer such Seller's respective
interest, if any, in the Assumed Leases and Contracts (the "Assignment of Leases") and
originals ar copies of all Assumed Leases and Contracts to the extent such are in the

~~
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possession or control of Seller and have not previously been delivered or made available

to Buyer.

3,3.2. A Bill of Sale and Assignment, duly executed by Seller in the form

and on the terms of the bill of sale attached hereto as Exhit~it "B," pursuant to which

Seller transfers and assigns to Buyer such Seller's right, title and interest in and to the

Personal Property and the Assignment Property (the "Bill of Sale").

3.3,3. A counterpart Assignment of Intangible Property, duly executed by

Seller• in the form and content of the assignment of intangible property attached as

Exhibit "C" hereto, pursuant to which Seller assigns to Buyer such Seller's interest, if

any, in and to the Intangible Property (the "Assignment of Intangible Property").

3.3.4. An instrument of assignment, duly executed by Seller in the form

and content reasonably requested by Buyer for each item of Property that is owned of

record with the US Patent and Trademark Office.

3.3.5. A copy of the Bankruptcy Court's entered Approval Order.

3.3.6. A certificate dated the Closing Date and signed by the Seller

stating that each of the conditions set forth in Section 4.2.1 and Section 4.2.2 have been

satisfied.

3.3.7. Any such other documents, funds or other things reasonably

contemplated by this Agreement to be delivered by Seller to Buyer at the Closing.

3.4. Buyer's Deliveries to Seller at Closing. On the Closing Date, Buyer shall

make or cause the following deliveries to Seller;

3.4.1. Payment of the Purchase Price.

3.4.2. A counterpart of the Assignment of Leases, duly executed by

Buyer.

3.4.3. An Assumption of Liabilities with respect to the Assumed

Liabilities, in the form and content attached as Exhibit "D" hereto and incorporated

herein by this reference, duly executed by Buyer (the "Assumption of Liabilities").

3.4:4, A certificate dated as of the Closing Date and signed by the Buyer

stating that each of the conditions set forth in Section 4.1.1 and Section 4.1.6 have been

satisf ed.

3.4.5. Any such other documents, funds or other things reasonably

contemplated by this Agreement to be delivered by Buyer to Seller at the Closing.

3.5. Prorations. Rent, current taxes, prepaid advertising, utilities and other

items of expense (including, without limitation, any prepaid insurance, maintenance, tax

[[~~
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or common area or like payments undex the Assumed Leases and Contracts, or any of

them, and any current payroll costs (accrued but nor yet due and payable} related to
Transferred Employees) relating to or attributable to the Business assumed by Buyer
and/or the Property shall be prorated between Seller and Buyer as of the Closing Date.
All liabilities and obligations due in respect of periods prior to or as of the Closing Date
shall be paid in full or otherwise satisfied by Seller and all liabilities and obligations due

in respect of periods after the Closing Date shall be paid in full ar otherwise satisfied by
Buyer; provided, however, the provisions of this Section 3.5 are subject to Buyer's
obligations to assume liabilities and obligations pursuant to Seetian 2.2, above. Rent
shall be prorated on the basis of a thirty (3Q) day month.

3.6. Sales Use and Other Taxes. Any sales, purchase, transfer, stamp,
documentary stamp, use or similar taxes under the laws of the states in which any portion
of the Property is located, or any subdivision of any such state, or under any federal law
or the laws or regulations of any federal agency or authority, which may be payable by
reason of the sale or transfer of the Property under this Agreement or the transactions
contemplated herein shall be borne and paid by Buyer,

3.7. Possession.

3.7.1. Right to possession of the Property shall transfer to Buyer on the
Closing Date. Seller shall transfer and deliver to Buyer on the Closing Date such keys,
locks and safe combinations and other similar items as Buyer may reasonably require to
obtain occupation and control of the Properly, and shall also make available to Buyer at
their then existing locations the originals of all documents in Seller's actual possession

that are required to be transferred to Buyer by this Agreement. Seller will ensure to
provide Buyer and its representatives, at Buyer's cost not to exceed an amount of
$ Z 90,000 (the "Removat Expense"), access to Seller's facilities in Mount Pleasant,
Pennsylvania, Belle Vernon, Pennsylvania, and Pittsburgh, Pennsylvania (collectively,

the "Property Removal Facilities"), far thirty (30) days following the Closing Date
unless otherwise agreed between the Parties (the "Removal Period") for the sole and
exclusive purpose of allowzng Buyer and its representatives to conduct the Proposed
Value Determination and to remove Property from the Property Removal Facilities in
accordance with the provisions of Section 3.7.2 below. For the avoidance of doubt,
Buyer hereby acknowledges that Seller intends to reject the real property leases pursuant
to which Seller occupies and has the right of possession of the Property Removal
Facilities and that Seller shall have no obligation to provide Buyer, a'nd Buyer will have
no right whatsoeveir to, access to any of the Property Removal Facilities for any period
whatsoever beyond the Removal Period.

3.7.2. Not later than the Removal Period, Buyer shall remove, or cause to
be removed from the Property Removal Facilities, at Buyer's sole cost and expense, all
portions of the Property located there. Buyer shall use commercially reasonable efforts to
cause such removal to be accomplished in such manner as will minimize any damage to
the Property Removal Facilities or any other assets of Seller or any other party having an
interest in any of the Property Removal Facilities and shall cooperate in all reasonable
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respects (i) with Seller's plans of vacation of the Property Removal Facilities and Saller's

removal of the Excluded Assets during the Removal Period and (ii) in the coordination of

Seller's and Buyer's activities at the Property Removal Facilities during the Removal

Period. Buyer shall, at Buyer's sole cost and expense, promptly (and in no event later

than the timeframe allowed for completion 6f such repairs under the real property lease

pursuant to which Seller occupies the applicable Property Removal Facility) cause any

damage to the Property Removal Facilities ar any other assets resulting from Buyer's

removal, handling, shipping, disposition or other activities in connection with the

Property to he fully and completely repaired ox restored; provided, however, that Buyer's

obligation shall in na event exceed Seller's obligation under the real property leases

pursuant to which Seller• occupies and has the right of possession of the Property

Removal Facilities. As a condition to Buyer's right to enter upon the Property Removal

Facilities to remove or cause the removal of the Property, however, Buyer shall provide

to Seller a certificate of insurance which evidences a general public liability insurance

policy (issued by an insurer, in an amount and otherwise in foam and content satisfactory

to Seller) which covers Seller and such other additional insureds against any loss, damage

or liability as Seller or such other additional insureds may suffer. or incur in connection

with Buyer's removal of the Property as contemplated by this Section 3.7.2; provided,

however,. Buyer expressly agrees that the coverage amounts under such insurance policy

shall not be deemed to limit Buyer's obligations to Seller or the other indemnitees

identified in the indemnification provision set forth below in this Section 3.7.2. Buyer

shall indemnify, defend (with counsel satisfactory to Seller} and protect and hold Seller,

Seller's bankruptcy estate, and Seller's affiliates harmless of, from and against any and

all direct claims, demands, lasses, damages, liabilities, obligations, actions, causes of

action and casts and expenses (including, without limitation, all court costs and all

attorneys' fees, costs and charges) as Seller or such other indemnitees may suffer or incur

in connection Buyer's or Buyer's representatives', employees', agents', contractors',

shippers' removal or handling of the Property at or from the Property Removal Facilities.

It is expressly understood that Buyer shall bear any and all costs and expenses of packing,

shipping and handling the Property following its removal from the Property Removal

Facilities. IN NO EVENT SHALL BUYER BE LIABLE TO SELLER, SELLER'S

BANKRUPTCY ESTATE, SELLER'S AFFILIATES, OR ANY OTHER PERSON FOR

ANY INDIRECT DAMAGES, INCLUDING CONSEQUENTIAL, INCIDENTAL,

EXEMPLARY, OR PUNITIVE DAMAGES, OR LOST PROFITS.

4. Conditions Precedent to Closing.

4.1. Conditions to Seller's Obligations. Seller's obligation to make the
deliveries required of Seller at the Closing Date and otherwise consummate the
transaction contemplated herein shall be subject to the satisfaction or waiver by Seller of

each of the following eonditioz~s:

4.1.1. All of the representations and warranties of Buyer contained herein

shall continue to be true and correct at the Closing in all material respects.
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4.1.2. Buyer shall have executed and delivered to Seller the Assignment

of Leases and the Assumption of Liabilities.

4.1.3. Buyer shall have delivered, or shall be prepared to deliver to Seller
at the Closing, all cash and other documents required of Buyer to be delivered at the
Closing,

4. ].~. Buyer shall have delivered to Seller appropriate evidence of all
necessary entity action by Buyer in connection with the transactions contemplated
hereby, including, without limitation: (i) certified copies of resolutions duly adopted by
Buyer's board of directors approving the transactions contemplated by this Agreement
and authorizing the execution, delivery, and performance by Buyer of this Agreement;
and (ii) a certificate as to the incumbency of those officers of Buyer executing this
Agreement and any instrument or other document delivered in connection with the
transactions contemplated by this Agreement.

4.1.5. Nn action, suit or other proceedings shall be pending before any
court, tribunal or governmental authority seeking or threatening to restrain or prohibit the
consummation of the transactions contemplated by this Agreement, or seeking to obtain
substantial damages in respect thereof, or involving a claim that consummation thereof
would result in the violation of any law, decree or regulation of any gaverzimental
authority having appropriate jurisdiction.

4.1.6. Buyer shall have performed or tendered performance of each and
every material covenant on Buyer's part to be performed which, by its terms, is required
to be performed at ar before the Closing.

4.1,7. The Bankruptcy Court shall have entered the Approval Order and
P~•acedures Order in accordance with Sections 8.1 and 8.2 below and the Approval Order
shall not have been stayed as of the Closing Date.

4.2. Conditions to Buyer's Obligations. Buyer's obligation to make the
deliveries required of Buyer at the Closing and otherwise consummate the transaction
contemplated herein shall be subject to the satisfaction or waiver by Buyer of each of the
following conditions:

4.2.1. Seller shall have performed or tendered performance of each and
every covenant an Seller's part to be performed which, by its terms, is required to be
performed or capable of performance at or before the Closing.

4.2.2. All of the representations and warranties of Seller contained herein
shall continue to be true and correct at the Closing in all material respects.

4.2.3. Seller shall have delivered, or shall be prepared to deliver to Buyer
at the Closing, ail documents required of Seller to be delivered at the Closing.
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4.2.4. Na action, suit or other proceedings shall be pending before any

court, tribunal ar governmental authority seeking or threatening to restrain or prohibit the

cansurnmation of the transactions contemplated by this Agreement, ar seeking to obtain

substantial darrzages in respect thereof, ar involving a claim that consummation thereof

would result in the violation of any law, decree or regulation of any governmental

authority having appropriate jurisdiction.

4.2.5. The Bankruptcy Court shall have entered the Approval Order and

Procedures Order in accordance with Sections 8.l and 8.2 below and the Appxoval Order

shall not have been stayed as of the Closing Date.

4.2.6. The Assumed Leases and Contracts assigned to Buyer at the

Closing (whether by virtue of the effect of the Approval Order rendering consent to

assignment unnecessary or by virtue of written consents to assignment obtained from the

applicable counterparties) shall include all of the Leases and Contracts described on

Schedule 4.2.b attached hereto and incorporated herein by this reference).

Any waiver of a condition shall be effective only if such waiver is stated in writing and

signed by the waiving Party; provided, however, that the consent of a Party to the Closing

shall constitute a waiver by such Party of any conditions to Closing not satisfied as of the

Closing Date.

S. Seller's Representations and Warranties. Seller hereby makes the following

representations and warranties to Buyer:

5.1. Organization, Standing and Power. Seller is a corporation, duly organized,

validly existing and in good standing under the laws of the state of Delaware. Seller has

all requisite entity power and authority to awn, lease and, subject to the provisions of the

Bankruptcy Code applicable to debtors in possession, operate its properties, to carry on

Seller's business as now being conducted. Subject to entry of the Approval Order, Seller

has the power and authority to execute, deliver and perform this Agreement and all

writings relating hereto.

5.2. Validity and Execution. This Agreement has been duly executed and

delivered by Seller and, upon entry of the Approval Order, will constitute the valid and

binding obligation of Seller enforceable against it in accordance with its terms, except as

may be limited by any bankruptcy, insolvency, reorganization, moratorium, fraudulent
transfer ar other laws (whether statutory, regulatory or decisional), now or hereafter iri

effect, relating to or affecting the rights of creditors generally ar by equitable principles
.(regardless of whether considered in a proceeding at law or in equity).

5.3. No Conflict. Subject to the entry of the Approval Order, the
consumrrxation of the transactions herein contemplated, and the performance af,
fulfillment of and compliance with the terms and conditions hereof by Seller do not and
will not: (i) conflict with or result in a breach of the articles of incorporation, by-laws or
operating agreement, as applicable, of Seller; (ii) violate any statute, law, rule or
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regulation, or any order, writ, injunction or decree of any court or governmental
authority, or (iii) violate or conflict with or constitute a default under any agreement,
instrument or writing of any nature to which Seller is a Party or by which Buyer or its

assets or properties may be bound.

5.4. Title. At Closing, Seller will convey to Buyer good and valid title to the
Property, free and clear of all mortgages, liens, restrictions, agreements, claims,
easements, eneraachments, rights of way, building use, exceptions, variances,
reservations, pledges, security interests, conditional sales agreements, rights of first
refusal, options, obligations, restrictions, liabilities, charges or limitations of any nature to

the fullest extent provided in the Approval Order, Except for the Excluded Assets and
any assets hereafter disposed o~by Seller in accordance with the terms and provisions of
this Agreement, the tangible and intangible assets comprising the Property represent
materially all of the tangible and intangible assets used by Seller when Seller operated the
Business.

6. Bu,~r's Warranties and Representations. In addition to the representations and
warranties contained elsewhere in this Agreement, Buyer hereby makes the following
representations and warranties to Seller:

6.1. Organization, Standing, and Power. Buyer is a corporation duly organized,
validly existing and in good standing under the laws of Delaware. Buyer has all requisite.
entity power and authority to own, lease and operate its properties, to carry on its
business as now being conducted and to execute, deliver and perform this Agreement and
all writings relating hereto.

6.2. No Conflict. The execution, delivery and performance of this Agreement

and all writings relating hereto by Buyer have been duly and validly authorized. The
execution and delivery of this Agreement, the consummation of the transactions herein
contemplated, and the performance of, fulfillment of and compliance with the terms and
conditions hereof by Buyer do not and will not: (i) conflict with or result in a breach of
the articles of incorporation or by-laws of Buyer or, if applicable, other organizational
documents or agreements of Buyer; (ii) violate any statute, law, rule ar regulation, ar any
order, writ, injunction or decree of any court or governmental authority; or (iii) violate or
conflict with or constitute a default under any material agreement, instrument or writing
of any nature to which Buyer is a Party or by which Buyer or its assets or properties may
be bound.

7. "AS IS" Transaction, Buyer hereby acknowledges and agrees that, except only as
provided in Section S above, Seller makes no representations or warranties whatsoever,
express or implied, with respect to any matter relating to the Property (including, without
limitation, income to be derived or expenses to be incurred in connection with the
Property, the physical condition of the Personal Property or Inventory the value of the
Property (or any portion thereo f ,the transferability of the Property or any portion
thereof, the terms, amount, validity, collectability or enforceability of the Accounts
Receivable ar any Assumed Liabilities or Assumed Lease or Contract, the
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merchantability or fitness of the Personal Property, the Inventory or any other portion of

the Property for any particular purpose, whether the assigrunent of any Assumed Lease or

Contract without the consent of the counterparties thereto or any Lease ar Contract would

constitute a breach or default under such Assumed Lease or Contract). Without in any

way limiting the foregoing, Seller hereby disclaims any waxranty (express or implied) of

merchantability or fitness for any particular purpose as to any portion of the Property.

Accordingly and subject to the exceptions provided herein, Buyer will accept the

Property at the Closing ~~AS IS, "WHERE IS," and "WITH ALL FAULTS."

Bankruptcy Court Approvals.

8.1. Promptly following the Execution Date (and in no event later than five (5)

days thereafter),.Seller will make a motion (the "Sale Motion") for an order (the

~~Approval Order") from the Bankruptcy Court which (i) approves the sale of the

Property to Buyer on the terms and conditions set forth in this Agreement and authorizes

the Seller to proceed with this transaction, (ii) includes a specific finding that the

Purchase Price was negotiated at arm's length, constitutes fair consideration for the

Property and that Buyer is a good faith Buyer of the Property and protected pursuant to

Section 363(m) of the Bankruptcy Code and that the provisions of Section 363(n) of the

Bankruptcy Code have not been violated, (iii) orders Buyer to pay, concurrently with the

Closing and as a condition to Seller's assumption and assignment thereof, all cure

amounts owing to the counterparties to the Assumed Leases and Contracts, (iv) includes a

specific finding that notice of the hearing on the Sale Motion and any related auction was

proper under the Bankruptcy Code, bankruptcy rules and local rules; (v} includes a

specific finding that Buyer is not a successor to Seller or this bankruptcy estate by any

reason or theory of law or equity, and that Buyer shall not be subject to successor liability

for any products sold pxior to Closing; (vi) bars any creditor or other person from

bringing any claim or asserting any liens against Buyer or the Property, except as relates

to Assumed Liabilities; and (vii) states that the sale of the Property to Buyer shall be free

and clear of all liens, claims, interests and encumbrances whatsoever (other than the lien

of current taxes riot yet payable with respect to any Property, and those other liens,

claims, interests and encumbrances, if any, listed an Schedule 8.1(vii) attached hereto

and incorporated herein by this reference) with all such encumbrances attaching the net

sale proceeds, if any. If requested by Seller or ordered by the Bankruptcy Court, Buyer

shall use reasonable efforts to provide adequate assurance of future performance .

(satisfactory to the Bankruptcy Court) to the counterparties to the Assumed Leases and

Contracts. Following the filing of the Sale Motion, Seller shall use reasonable efforts to

obtain the Approval Order. Both Buyer's and Seller's obligations to consummate the

transactions contemplated in this Agreement which the Buyer and Seller may hereafter

enter into shall be conditioned upon the Bankruptcy Court's entry of tha Approval Order

and related Procedures Order, Bidding Procedures; and Break-Up Fee referenced in

Section 8.2. If (i) the Bankruptcy Court refuses to issue the Approval Order at the hearing

on the Sale Motion, or (ii) the Approval Order is for any reason whatsoever not entered

by the Bankruptcy Court on ar before June 23, 2017, or (iii) the Closing does not occur

by the Outside Date, then this transaction shall automatically terminate (unless the
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Parties' mutually agree in writing to extend the Outside Date) with the Deposit being
retur~ied to Buyer as set forth in Section 2.1.2(a) above; provided that Buyer shall not be

entitled the return of the Deposit in the event of a Buyer Default Termination; and further

provided that any such termination shall be without prejudice to any remedy a Party may

be entitled to in the event that such termination resulted from the other Party's breach or
default hereunder. Upon entry of the Approval Order in accordance with the provisions

of this Section 8.1, the condition set forth in this Section 8.1 shall conclusively be
deemed satisfied.

8.2. As part of the Sale Motion (or pursuant to a separate motion in the Seller's
discretion), Seller shall also request and use reasonable goad faith efforts to obtain from

the Bankruptcy Court an order (the "Procedures Order") which approves the following
bidding procedures and breakup fee and expense reimbursements (the "Bidding
Procedures"). (i) in consideration of Buyer having expended considerable time and
expense in connection with this Agreement, Buyer will be entitled to receive from
Seller's estate (unless Buyer breaches its obligations hereunder, Buyer is the successful
bidder for the Property and the Bankruptcy Court refuses to issue the Approval Order
approving consummation of the sale of the Property to Buyer, or the Property is sold in a
piecemeal liquidation) a payment in the aggregate amount of $126,000 (the ̀ Break-Up
Fee") in cash or other immediately available good funds in the event that Buyer is not
approved by the Bankruptcy Court as the Buyer of the Property and the Property (or
substantially all thereat) is, within six (6) months following the Bankruptcy Court
hearing on the Sale Motion sold (or an agreement is entered into sell the Property (or
substantially all thereo f which is ultimately consummated) to any third party, which
payment shall be made to the Buyer concurrently with, and solely from the proceeds of,

the consummation of such third party sale unless the thi~•d party sale is to a secured lender
of Seller submitting a credit bid in which case the Break-Up Fee shall be allowed as a
supex-priority administrative expense claim under Sections 503(b) and S07 of the
Bankruptcy Code, shall not be subordinated to any other administrative claim and shall

be paid to Buyer immediately upon closing, but the Break-Up Fee shall in no event be
paid from or out of the segregated account far professional fees and U,S. Trustee costs
established pursuant to any cash collateral orders entered in the Case; (ii) Seller may
require that all third party offers to be considered at the hearing on the Sale Motion shall
be in writing and delivered to the Seller, in which event, Seller shall provide Buyer's
counsel with a copy of all such offers as Seller determines to be "qualified bids" no later
than forty-eight (48) hours prior to such hearing, together with reasonably satisfactory
evidence of such third party's financial ability to perform its obligations under such offer
(provided that in no event will Seller be obligated to provide to Buyer's counsel any
confidential information furnished to Seller.by such bidder); (iii) Seller may determine
that no prospective buyer will be permitted to bid at the sale auction unless such party has
been deemed "financially qualified" by the Seller; (iv) Seller may determine that no
prospective buyer shall have financing or due diligence conditions; (v} the identity of the
prospective bidder must be disclosed, including each equity holder or other financial
backer of the potential bidder if such potential bidder is formed for the purpose of
purchasing the Property; (iv) no prospective buyer who bids for the Property at the
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hearing on Buyer's acquisition of the Property shall be entitled to purchase the Property
unless. such prospective Buyer offers to purchase the Property for consideration of at least
$3,026,000 (representing the Purchase Price of $ 2,800,000, plus Break-Up Fee, plus an

initial increment of $100,000.00), delivers earnest money of 10% of the overbid price,
and otherwise offers to purchase the Property on terms at least as favorable to the Seller's
estate as those set forth in this Agreement (excluding any rights to break-up fees or
similar expenses which shall not be allowed for a prospective buyer), and after any initial
overbid, all further overbids (which, if Seller so allows, may consist of a cumulation of

one or more separate bids) must be in increments of at least $50,000. For the avoidance
of doubt, nothing in this Article 8 or anything else in this Agreement shall be deemed to
limit or restrict Seller's right, in the exercise of its business judgment, to waive or modify
any particular procedural requirements described or otherwise determine what bid ar bids
are the highest and best from the perspective of Seller's bankruptcy estate. Should
overbidding take place, the Buyer shall have the right, but not the obligation, to
participate in the overbidding and to be approved as the overbidder at the hearing on the
Sale Motion based upon any such overbid. This Agreement shall terminate if the
Procedures Order is for any reason whatsoever not entered by the Bankruptcy Court on or
before June 9, 2017(unless the Parties' mutually agree in writing to extend such date);
with the Deposit being returned to Buyer as set forth in Section 2.1.2(a) above; provided
that Buyer shall not be entitled the return of the Deposit in the event of a Buyer Default
Termination; and further provided that any such termination shall be without prejudice to
any remedy a Party may be entitled to in the event that such termination resulted from the
other party's breach or default hereunder. Upon entry of the Procedures Order in
accordance with the provisions of this Section 8,2, and payment of the Break-Up Fee, if
applicable, the conditions set forth in this Section 8.2 shall conclusively he deemed
satisfied.

9. aerations Pending Closing; Buffer's Pre-Closin Access.

9.1. Except (i) as otherwise expressly contemplated by this Agreement, (ii)
with the prior written consent of Buyer, (iii) as prohibited or restricted by the Bankruptcy
Code or orders of the Bankruptcy Court, or (iv) as described on Schedule "~" attached.
hereto and incorporated herein by this reference, from the date hereof until the Closing
Date, the Seller sha11: (A) conduct the Business in a manner substantially similar to the
manner in which the Seller is currently conducting the Business, (B) not sell, assign,
transfer, convey or otherwise dispose of any WIP or raw materials inventory, or any
right, title or interest therein or thereto or incur, agree to ar, to the extent the same can be
removed by the effect of the Sale Order, permit to remain any lien or encumbrance
thereon, and (C) not take any action inconsistent with this Agreement ox with the
consummation of the Closing, including, without limitation, purchase, sell, lease,
mortgage, pledge or otherwise acquire or, without limitation to Section 13.1 hereof,
dispose of any assets that would otherwise constitute Property; provzded, however
nothing is this Section 9.1 shall be deemed to limit Seller's right to dispose of assets to
the extent such dispositions are made in the manner expressly contemplated by
Section 1.2(xvi) hereof.
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9.2. Without limitation to Seller's obligation under Section 2.1.2(b}, from the
date hereof until the Closing, Seller shall permit Buyer reasonable access during Seller's
regular business hours to the books, records, facilities and employees of Sellex; provided,
that Buyer and its Representatives shall not unreasonably disrupt the Business as a result
of such access. For the avoidance of all doubt, such access shall not include the right to
conduct or cause any "invasive testing" whatsoever at any of Seller's facilities and
Buyer's satisfaction with the results of any further review ar investigations it may wish to
conduct during this period shall not, unless otherwise expressly provided herein, be a
condition or contingency to Buyer's obligation to close the transaction contemplated
herein.

10. ~mnlovee Matters.

10.1. Prior to the Closing, Buyer shall offer to employ, commencing
immediately following the Closing, not less than two (2) of the employees of Seller at
their respective salaries, compensation levels and terms and conditions of employment
applicable to their employment by Seller immediately prior to the Closing. Such
employees who become employees of Buyer shall be collectively referred to as the
"Transferred Employees."

10.2. Buyer shall give Transferred Employees full credit for purposes of
eligibility and vesting and benefit accrual (other than benefit accrual under a defined
benefit pension plan) under the employee benefit plans or arrangements maintained by
the Buyer in which such Transferred Employees may participate for such Transferred
Employees' service with the Seller.

10.3. Buyer shall be responsible for honoring all liabilities for vacation time,
sick leave, personal leave and other compensated time off accrued by the Transferred
Employees as of the Closing Date.

10.4. Buyer and Seller each represent and warrant to that other that it is not an
employee pension benefit plan subject to the provisions of Title IV of ERISA or subject
to the minimum funding standards under Part 3, Subtitle B, Title I of ERISA or Section
412 of the Code or Section 302 of ERISA, and none of Buyer's assets constitutes assets
of any such employee benefit plan subject to Part 4, Subtitle B, Title I of ERISA.

11. Regulatory; Approvals ~'ost Closing. Seller shall, during the 120 days perzod
immediately following the Closing, use its commercially reasonable efforts to assist Buyer to
obtain the CFTUS Approval following Closing, if Buyer elects to apply for such approval in
its sole discretion. Such commercially reasonable efforts shall include promptly after
Buyer's written request making any draft and final filings (including joint voluntary filings)
necessary to obtain CFZUS Approval in accordance with the DPA, and, to the extent in
Seller's possession or control or which is reasonably available to Seller, providing any
information requested by CFIUS or any other agency or branch of the U°.S. government in
connection with the CFIiJS review or investigation of the transactions contemplated by this
Agreement within the timeframes required by the DPA, unless CFIUS agrees in writing to an
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extension of such timeframe, provided, however, that in no event will Buyer be required to

agree to any term or take any action whatsoever in connection with the satisfaction of the

CFIUS Approval that could in Buyer's sole judgment materially and adversely affect the

Buyer, or the value to Buyer of the transaction contemplated by this Agreement. "CFIUS
Approval" means (i) a written notice issued by the Committee on Foreign Investment in the

United States, or any member agency thereof acting in its capacity as a CFIUS member
agency ("CFIUS") that the transactions contemplated by this Agreement are not covered
transactions and not subject to review under applicable law and regulations, (ii) a written

notice issued by CFIUS indicating that there are na unresolved national security concerns

with respect to the transactions contemplated by this Agreement and that CFIUS has

concluded its review or investigation of the notification voluntarily provided pursuant to
Section 721 of the Defense Production Act of 1950, including the implementing regulations
thereof codified at 31 C.r.R. Part 800 (the "DPA"), with respect to the transactions
contemplated by this Agreement, or (iii) if CFIUS has sent a report to the President of the
United States requesting the President's decision, then (A) the President has announced a
decision not to take any action to suspend or prohibit the transactions contemplated by this
Agreement or (B) having received a report from CFIUS requesting the President's decision,

the President has not taken any action after fifteen (1S) days from the date the President
received such report from CFIUS. ror the avoidance of all doubt, if Buyer elects to pursue

CFIUS Approval as contemplated by this Section 1 ~, (i) Seller will be doing so with the
express understanding that obtaining CFIUS Approval is not a condition subsequent to the
transactions contemplated herein, and (ii) Seller will not be required to incur any material

cost or expenses in connection with such process, unless reimbursed by Buyer.

12. Parent Guarantee, Parent hereby guarantees to Seller the payment and other
performance by Buyer, awholly-owned subsidiary of Parent, and agrees to cause Buyer to
perform, all of its obligations under this Agreement to consummate the transactions
contemplated hereby. The obligations of Parent under this Section 12 shall be absolute and
unconditional.

13. Miscellaneous.

13.1. Risk of Loss. Damage and Destruction; Condemnation. Seller shall
promptly notify Buyer of the occurrence of any material damage to ar destruction of the
Personal Property that occurs prior to the Closing Date. Subject to the provision of
Section 2.1 hereof relating to a possible Purchase Price Adjustment, in the event of any
uninsured damage to or destruction of the Personal Property prior to the Closing Date the
cost of which to repair would total $10,000 or less, then such damage or destruction shall
have no effect whatsoever on the Purchase Price or Buyer's or Seller's obligation to
close. Should any uninsured damage or destruction to the Personal Property occur prior
to the Closing Date the cost of which to repair would total more than $10,000 but less
than $52,000, then unless Seller causes the same to be repaired and restored in all
material respects prior to the Closing Date (in which case the Purchase Price shall be
unaffected and the parties shall proceed with the Closing as though such damage,
destruction or proceedings had never occurred ox been initiated), Buyer's sole remedy
shall be to receive adollar-for-dollar reduction in the Purchase Price in an amount equal
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to the sum of (i) the cost of such repairs, less (ii) the amount of any insurance proceeds

with respect thereto assigned to Buyer at the Closing, and consummate the transaction

contemplated herein. If any uninsured damage ox destruction to the Personal Property

occuxs prior to the Closing Date the cost of which to repair would total $52,000 or more,

then in~espective of whether the same can be repaired and/or restored prior to the Closing

Date, Buyer shall have the right and option to either (A) tercminate the transaction

contemplated hexein, or (B) elect to receive, as its sole and exclusive remedy by reason of

such damage, destruction, a Purchase Frice reduction in an amount of equal to the amount

of such uninsured damage ox destruction (i.e. net of any insurance proceeds with respect

thereto assigned to Buyer at Closing) and consummate the transaction contemplated

herein as though the damage or destruction had never occurred or been initiated. In all

events, all entitlement to all other insurance or condemnation proceeds arising out of such

damage ox destruction or proceedings and not collected prior to the Closing Date shall be

assigned to Buyer at the Closing. Notwithstanding anything to the contrary in this

Agreement, the risk of loss or damage to the Personal Property shall unconditionally shift

to the Buyer on the Closing Date. For avoidance of doubt, (i) Buyer and Seller intend

that the provisions of this .Section 13,1 shall control over any right or xemedy to which

the Buyer may otherwise be entitled under this Agreement by reason of the occurrence of

any event which is the subject of this Section 13.1, and (ii) in no event shall Buyer be

compensated for any loss ox damage pursuant to both this Section 13.1 and Section 2.1

hereof.

13.2. Attorneys' Fees. In the event that either Party hereto brings an action ox

other proceeding to enforce ox interpret the terms and provisions of this Agreement, the

Party prevailing in the preponderance of its claims in that action or proceeding shall be

entitled to have. and recover from the non-prevailing Party all such fees, costs and

expenses (including, without limitation, all court costs and reasonable attorneys' fees) as

the prevailing Party may suffer or incur in the pursuit ox defense of such action or

proceeding.

13.3. Reasonable Access to Recoxds and Certain Personnel. Solely to enable

Seller to adrminister and close the Case (including, without limitation, the preparation of

filings in the Case and state, local and fedexal tax returns and other filings, reconciliation

of claims filed in the Case) (the "Permitted Use") for a period of three (3) years
following the Closing, (i) the Buyer shall permit Seller's counsel and other professionals

and counsel for any successor to Seller's bankruptcy estate and such successor's
respective pxofessionals (collectively, "Permitted Access Parties") reasonable access to

the financial and other books and recoxds relating to the Property or the Business prior to

the Closing (the "Books and Records"), which access shall include (xx) the right of such
Permitted Access Parties to copy, at such Permitted Access Parties' expense, such Books
and Records as they may reasonably request solely for the Permitted Use, and (yy)
Buyer's copying and delivering to the relevant Permitted Access Parties such Books and
Records as they may reasonably require solely for the Permitted Use, but only to the
extent such Permitted Access Parties furnish Buyer with reasonably detailed written
descriptions of the materials to be so copied and the applicable Permitted Access Party
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reimburses the Buyer for the reasonable casts and expenses thereof, and (ii) Buyer shall

provide the Permitted Access Parties (at no cost to the Permitted Access Parties) with

reasonable access to (to the extent the following individuals become Transferred

Fm~loyees) Thomas Crane, Jesse Serena, and Liam Cooney during regular business

hours to assist Seller and the other Permitted Access Parties in their post-Closing

activities relating to the Permitted Use (including, without limitation, preparation of tax

returns), provided that such access does not unreasonably interfere with the Buyer's

business operations and will not interfere with Transferred Employees' obligations and

duties including, without limitation, the obligation of confidentiality.

13.4. Notices. Unless .otherwise provided herein, any notice, tender, or delivery

to be given hereunder by any Party to the other may be effected by personal delivery in

writing, or by registered or certified mail, overnight courier, return receipt requested or

by facsimile, or email and shall be deemed communicated as of the date of mailing or

facsimile transmission (with answer back confirmation of such transmission). Mailed

notices shall be addressed as set forth below, but each Party may change his address by

written notice in accordance with this Section 13.4.

To Seller: c/o Suzanne B. Roski
Chief Restructuring Officer
1051 East Cary Street, Suite 602

Richmond, VA 23219
Facsimile : (804) 644-7055
Email : suzanne.roski@protiviti.com

With a copy to: Laura Davis Jones, Esq..
Pachulski Stang Ziehl &Jones LLP

919 North Market Street, 17th Floor

Wilmington, DE 19899-8705 (courier 19801)

Fax: 302.652.4400
Email; ljanes@pszjlaw.conn

To Buyer: B1ueSky Energy US, Inc.

c/o BlueSky Energy Entwicklungs- and Produktions GmbH

Farnacher Stral3e 12
4870 Vocklamarkt . Austxia
Attn: Mr. Thomas Krausse
Facsimile: +43 720 01018$ SO
Email: T.Krausse~bluesky-energy.eu

With a copy to: Barnes &Thornburg LLP
One North Wacker Drive, Suite 4400,

Chicago, IL 60606-2833
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Fax: (312) 759-5646
Email: kevin.driscoll@btlaw.com

To Parent: BlueSky Energy Entwicklungs- and Produktions GmbH

Fornacher Straf3e 12
4870 Vocklamarkt .Austria
Attn: Mr. Thomas Krausse
Facsimile: +43 720 010188 50
Email: T.Krausse@bluesky-energy.eu

With a copy ta: Barnes &Thornburg LLP
One Narth Wacker Drive, Suite 4400,
Chicago, IL 60606-2833
Fax: (312} 759-5646
Email: kevin.driscoll@btlaw.com

13.5. Entire A~;reement. This Agreement, any confidentiality agreement

between Seller and Buyer, and the documents to be executed pursuant hereto contain the

entire agreement between the Parties and Parent relating to the sale of the Property. Any

oral representations or modifications concerning this Agreement or any such other

document shall be of no force and effect excepting a subsequent modification in writzng,

signed by the Patty or Parent to be charged.

13.6. Modification. This Agreement may be modified, amended or supple-

mented only by a written instrument duly executed by all the Parties hereto and Parent.

13,7. Closin Date. All actions to be taken on the Closing pursuant to this

Agreement sha11 be deemed to have occurred simultaneously, and no act, document or

transaction shall be deemed to have been taken, delivered or effected until all such

actions, documents and transactions have been taken, delivered or effected.

13.8. Severability. Should any term, provision or paragraph of this Agreement

be determined to be illegal ar void or of no force and effect, the balance of the Agreement

shall survive.

13.9. Cations. All captions and headings. contained in this Agreement are for

convenience of reference only and shall not be construed to limit or extend the terms or

conditions of this Agreement.

13.10. Further Assurances. Each Party hereto will execute, acknowledge and

deliver any further assurance, documents and instruments reasonably requested by the

other Party fox the purpose of giving effect to the transactions contemplated herein or the

intentions of the Parties with respect thereto; provided that nothing herein shall be

deemed to require any Party to execute or deliver any such further assurance, document
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or instrument to the extent that the same could in any material way increase the burdens,
obligations or liabilities otherwise innposed upon such Party by this tlgreement.

13.11. Waiver. No waiver of any of the provisions of this Agreement shall be

deemed, or shall constitute, a waiver of other provisions, whether or not similar, nar shall

any waiver constitute a continuing waiver. Na waiver shall be binding unless executed in
writing by the Party making the waiver.

13,12. Brokerage Obli at~ons. Seller and Buyer each represent and warrant to the

other that such Party has incurred no liability to any broker or agent with respect to the

payment of any commission or other compensation regarding the consummation of the

transaction contemplated hereby. It is agreed that if any claims for commissions, fees or

other compensation, including, without limitation, brokerage fees, finder's fees, or

commissions are ever asserted against Buyer or Seller in connection with this transaction

by any party, all such claims shall be handled and paid by the Party whose actions form

the basis of such claim and such Party shall indemnify, defend (with counsel reasonably
satisfactory to the Party entitled to indemnification), protect and save and hold the other

harmless from and against any and all such claims or demands asserted by any person,

firm or corporation in connection with the transaction contemplated hereby.

13.13. Payment of Fees and Expenses. Except as provided in Section 13.2 above,

each Party to this Agreement and Parent shall be responsible for, and shall pay, all of its

awn fees and expenses, including those of its counsel, incurred in the negotiation,
preparation and consummation of the Agreement and the transaction described herein.

13.14. Survival. The respective representations and warranties of Buyer and

Seller and the obligations of Parent under this Agreement shall lapse and cease to be of

any further force or effect effective upon the Closing. Except as provided in the
immediately preceding sentence, the covenants and agreements of Seller and Buyer

herein, or in any certificates or other documents delivered prior to ar at the Closing, shall

not be deemed waived or otherwise affected by the Closing.

13,1 S. Assignments. This Agreement shall not be assigned by any Party hereto

without the prior written consent of the other Party hereto, which consent the Parties may
grant or withhold in their sole and absolute discretion.

13.16. $indin~ Effect. Subject to the provisions of Section 13.15, above, this

Agreement shall bind and inure to the benefit of the respective heirs, personal
representatives, successors, and assigns of the Parties hereto and Parent.

13.17. Applicable Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Delaware.

13.18. Good Faith. All Parties hereto agree to da all acts and execute all
documents required to carry out the terms of this Agreement a~ad to act in good faith with
respect to the terms and conditions contained herein before and after Closing.
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13.19. Construction. In the interpretation and construction of this Agreement, the

Parties and Parent acknowledge that the terms hereof reflect extensive negotiations

between the Parties and Parent and that this Agreement shall not be deemed, for the

purpose of construction and interpretation, drafted by either Party hereto or Parent.

13.20. Counterparts. This Agreement may be signed in counterparts. The Parties

and Parent further agree that this Agreennent may be executed by the exchange of

facsimile signature pages provided that by doing so the Parties and Parent agree to

undertake to provide original signatures as soon thereafter as reasonable in the

circumstances.

13.21. Time is of the Essence. Time is of the essence in this Agreement, and all

of the terms, covenants and conditions hereof.

13.22. Interpretation and Rules of Construction. In this Agreement, except to the

extent that the context otherwise requires:

13.22.1. when a reference is made in this Agreement to an Article;

Section, Exhibit or Schedule, such reference is to an Article or Section of, or an Exhibit

or a Schedule to, this Agreement unless otherwise indicated;

13.22.2. the headings and captions used in this Agreement are for

reference purposes only and do not affect in any way the meaning or interpretation of this

Agreement;

13.22.3. whenever the words "include," "includes" or "including"

are used in this Agreement, they are deemed to be followed by the words "without

limitation' ;

13.22.4. the words "hereof," "herein" and "hereunder" and works

of similar import, when used in this Agreement, refer to this Agreement as a whole and

not to any particular provision of this Agreement;

13.22.5. all terms defined in this Agreement have the defined

meanings when used in any certificate or other document made or delivered pursuant

hereto, unless otherwise defined therein;

13.22.6. the definitions contained in this Agreement are applicable

to the singular as well as the plural forms of such terms;

13.22.7, any law defined or referred to herein or in any agreement

ar instrument that is referxed to herein means such law or statute as from time to time

amended, modified or supplemented, including by succession of comparable successor

laws;

13.22.8. references to a person are also to its permitted successors

and assigns; and
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13.22.9. the use of "or" is not intended to be exclusive unless

expressly indicated otherwise.

[SIGNATURE PAGE FOLLOWS IMMEDIATELY)
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!n Vlli#nes~ tNhere~f, ~uy~r, Seller, ~n~ Paret7t hive executed this Asset
Purchase Ac~r~~m~r~t ~s of tl~e day and year -first above written,

BUY~f~:

BlueSky ~ner~~.~5, Inc., a ~elawar ca oration~-'""~.

o ~ c.s~,~ ~ ~~
rif~t~te: i?r. Thomas Krause
tt~; Presirient

S~L.L.~R;

Aquion ~n~rgY, Inc., a Delaware Cc~rporati~n
ar~d C3ebtor and. Debtor in Possessionf<<,

~~,,~~ ~~!~~ - ~:, .u.,~-~-., -~a,~ ~` 
~-.~-

Name; Scfzanne I~. R6ski
its. Chief` Restructuring Qfficer

Sole#y fc►r the purposes of agreeing to Sec#ivns12
slid 13 of the Agrepm~rtt, PARENT:

BlueSky energy En#wickiungs- and Produktions
Gmbh, a limited liability c~ampany (Cesailschaft mid
t~escttr~f»kter Nat'tt,~t~gl under the lays+~ ofi Ault

fin~p~'

Nam ; 7hom~s i~rauss~ ~~ ~ ~~ ~'~
.Fts: CCU ~~~
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Exhibit D

(Highlighted Pro~~isions Pursuant to Del. Bankr. L.R. b004-1)
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In accordance with Local Rule 6004-1,1 the Debtor respectfully represents the following:

(1) Sale to an Insider: The Stalking Horse Purchaser is not an insider of the Debtor.

(2) Agreements ~~c~ith Management: To the Debtor's knowledge, the Stalking Horse
Purchaser has not entered into any agreements with management or key
employees regarding compensation or future employment.

(3) Releases: The Purchase Agreement does not provide for any releases by and
between the Stalking Horse Purchaser and the Debtor of any claims or causes of
action.

(4) Pri~~ate Sale/No Competitive Bic~din~: The Sale is being conducted pursuant to
the competitive bidding process detailed in the Motion.

(5) Closing and Other Deadlines: Section 3.2 of the Purchase Agreement sets forth

the conditions and terms for the Closing of the Sale, and provides an outside
Closing date of June 30, 2017.

(6) Good Faith Deposit: The Stalking Horse Purchaser has either provided a good
faith deposit in the amount of $280,000, or has provided satisfactory confirmation

that such deposit is being delivered. The proposed Bid Procedures provides that

all bidders will be required to post a good faith deposit in the form of a wire
transfer (to a bank account specified by the Debtor), certified check or such other

form acceptable to the Debtor, payable to the order of the Debtor (or such other

party as the Debtor may determine) in the amount of 10% of the competing

bidder's offer.

(7) Interim Arrangements ~vith Proposed Buver: Section 9.1 of the Purchase

Agreement contains customary provisions regarding the Debtor's conduct of their

business pending the Closing Date. Section 9.2 of the Purchase Agreement

provides that the Debtor will permit the Stalking Horse Purchaser reasonable

access during Debtor's regular business hours with respect to certain matters.

Section 11 provides that the Debtor will, during the 120-day period immediately

following - the Closing, use commercially reasonable efforts to assist the Stalking

Horse Purchaser to obtain approval described in the Purchase Agreement with

respect to the Committee on Foreign Investment in the United States

(8) Use of Proceeds: Upon Closing, the net sale proceeds shall be, to the extent

permitted and appropriate, in accordance with the Cash Collateral Order, or as

otherwise permitted by the Bankruptcy Code and applicable Bankruptcy Court

Order.

~ The foregoing is intended to summarize certain of the provisions of the Purchase Agreement (the "LR 6004-1

Summary"). In the event of any inconsistency between this summary and the Purchase Agreement, the Purchase

Agreement controls. Unless otherwise noted, defined terms used in this LR 6004-1 Summary have the meanings

ascribed in the Purchase Agreement.
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(9) Tax Exemption: No tax exemptions under section 1146(a) of the Bankruptcy
Code are contemplated in connection with the Sale.

(10) Record Retention: Section 13.3 of the Purchase Agreement provides for

Debtor's access to the Books and Records for a period of 3 years after the Closing

(11) Sale of Avoidance Actions: the Debtor's avoidance actions are not being sold

pursuant to the Purchase Agreement. Section 1.2(xiii) specifies that all preference

or avoidance claims and actions of the Seller, including, without limitation, any

such claims and actions arising under Sections 544, 547, 548, 549, and 550 of the

Bankruptcy Cade are Excluded Assets.

(12) Requested Findings as to successor Liability: The proposed sale order

provides that Successful Bidder is not a successor to Debtor or this bankruptcy

estate by any reason or theory of law or equity, and that Successful Bidder shall

not be subject to successor liability for any products sold prior to Closing. All

creditors or other persons are hereby barred from bringing any claim or asserting

any liens against Successful Bidder or the Assets, except as relates to Assumed

Liabilities.

(13) Sale Free and Clear of Unexpired Leases: The Debtor is seeking to sell the

Assets free and clear of all liens, claims, encumbrances, and other interests

pursuant to Section 3630 of the Bankruptcy Code.

(14) Credit Bid: The proposed Bid Procedures to not purport to limit or restrict

Trinity credit bid rights under section 363(k) of the Bankruptcy Code.

(15) Relief from Bankruptcy Rule bOQ4(h): As noted in the Motion, the Debtor is

requesting relief from the 14-day stay imposed by Rules 6004(h) and 6006(d).
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