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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

VICTORIA DIVISION 

In re: 
 
ARMADA WATER ASSETS, INC., et al.1 
 
   Debtors. 

§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
16-60056 (DRJ) 
 
(Jointly Administered) 

DEBTORS’ MOTION FOR AUTHORIZATION TO SELL  
ESTATE PROPERTY FREE AND CLEAR OF INTERESTS 

THIS MOTION SEEKS AN ORDER THAT MAY ADVERSELY AFFECT YOU. IF 
YOU OPPOSE THE MOTION, YOU SHOULD IMMEDIATELY CONTACT THE 
MOVING PARTY TO RESOLVE THE DISPUTE. IF YOU AND THE MOVING 
PARTY CANNOT AGREE, YOU MUST FILE A RESPONSE AND SEND A COPY 
TO THE MOVING PARTY. YOU MUST FILE AND SERVE YOUR RESPONSE 
WITHIN 21 DAYS OF THE DATE THIS WAS SERVED ON YOU. YOUR 
RESPONSE MUST STATE WHY THE MOTION SHOULD NOT BE GRANTED. IF 
YOU DO NOT FILE A TIMELY RESPONSE, THE RELIEF MAY BE GRANTED 
WITHOUT FURTHER NOTICE TO YOU. IF YOU OPPOSE THE MOTION AND 
HAVE NOT REACHED AN AGREEMENT, YOU MUST ATTEND THE HEARING. 
UNLESS THE PARTIES AGREE OTHERWISE, THE COURT MAY CONSIDER 
EVIDENCE AT THE HEARING AND MAY DECIDE THE MOTION AT THE 
HEARING. 

A HEARING HAS BEEN SCHEDULED FOR NOVEMBER 28, 2016 AT 1:45 P.M. 
(CST) BEFORE THE COURT, AT 515 RUSK, COURTROOM 400, HOUSTON, 
TEXAS 77002. 

REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEYS. 

To the Honorable David R. Jones, United States Bankruptcy Chief Judge: 

                                                           

1  The debtors in these chapter 11 cases, along with the last four digits of each debtor’s tax identification 
number, are: (i) Armada Water Assets, Inc. (5999); (ii) Wes-Tex Vacuum Service, Inc. (2375); (iii) 
Summit Holdings, Inc. (3453); (iv) Barstow Production Water Solutions, LLC (0299); (v) Devonian 
Acquisition Corporation (1431); (vi) Western Slope Acquisition Corporation (7624); (vii) Summit 
Energy Services, Inc. (3453); (viii) ORL Equipment LLC (3242); and (ix) Harley Dome I, LLC 
(2293). 
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Armada Water Assets, Inc. and its subsidiaries, as debtors and debtors-in-possession in 

the above-captioned cases (collectively, the “Debtors”), hereby move for entry of an order, 

substantially in the form attached hereto, authorizing and approving the sale of certain property of 

the estate located near Odessa, in Ector County, Texas, as set forth in and pursuant to the terms of 

that certain Real Estate Purchase Contract (the “Purchase Agreement”) by and between debtor 

Wes-Tex Vacuum Service, Inc. (“Wes-Tex”) and Wildcat RE, Inc. (“Buyer”),2 free and clear of 

all Interests (defined below), pursuant to sections 363 and 105(a) of the Bankruptcy Code.  In 

support hereof, the Debtors respectfully submit: 

PRELIMINARY STATEMENT 

1. After examining the market, the Debtors made the business decision to sell 5 

acres in Odessa, Texas for $250,000 in cash, with an immediate close and no contingencies or 

commission.  As a result of good-faith negotiations between the Debtors and the Buyer, the 

parties have executed the Purchase Agreement, subject to this Court’s approval.  The Debtors 

seek approval of the proposed sale as further described in the Purchase Agreement (the “Sale”).  

The Sale represents the best practicable terms for sale of the Property within a reasonable 

timeframe.  Approval of the Sale is thus in the best interests of the Debtors, their estates, 

creditors, and all parties in interest. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  This matter is a “core” proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  

                                                           

2  A true and correct copy of the Purchase Agreement is attached hereto as Exhibit A. 
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3. The statutory predicates for the relief sought herein are sections 105(a), 363(b) 

and 363(f) of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”) 

and Rules 2002, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”). 

RELIEF REQUESTED 

4. By this Motion, the Debtors respectfully request that the Court approve the 

proposed sale of the Property under the terms of the Purchase Agreement, free and clear of all 

Interests, and authorize the Debtors to take all steps necessary to facilitate and consummate such 

Sale, pursuant to sections 363(b), 363(f) and 105(a) of the Bankruptcy Code.  

BACKGROUND 

A. These Chapter 11 Cases 

5. On May 23, 2016 (the “Petition Date”), each of the Debtors filed in this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.  The Debtors’ cases have 

been consolidated for procedural purposes only and are being jointly administered pursuant to 

Bankruptcy Rule 1015(b) (see Dkt. No. 18). 

6. The Debtors continue to administer their assets as debtors-in-possession pursuant 

to sections 1107 and 1108 of the Bankruptcy Code.  No trustee or examiner has been appointed 

or requested in these cases.   

7. The Office of the United States Trustee for the Southern District of Texas (the 

“U.S. Trustee”) appointed an official committee of unsecured creditors (the “Committee”) on 

August 18, 2016 (see Dkt. No. 183), and amended the Committee’s membership on September 6, 

2016 (see Dkt. No. 222). 
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B. The Property and the Sale Process 

8. The Property consists of a tract of land owned by debtor Wes-Tex near Odessa, in 

Ector County, Texas, more specifically described in Exhibit A to the Purchase Agreement, 

together with all rights and interests appurtenant thereto, including all of Wes-Tex’s right, title, 

and interest in and to any and all water rights, adjacent roads, minerals, streets, alleys, easements, 

rights of way and appurtenances; any and all site plans, soil and substrata studies, architectural 

drawings, plans and specifications and engineering and environmental reports in Wes-Tex’s 

possession; and any and all development rights, permits, licenses or other appraisals regarding 

the same; and any and all improvements located on the foregoing, as applicable.  The real 

property comprises roughly five acres and includes an office building, temporary housing for 

truckers, and a trucking repair shop and yard. 

9. Wes-Tex used the Property before the Petition Date to operate its business of 

providing water transportation, treatment and related services in Texas, but suspended its 

operations pending the infusion of new capital.  Due in part to the unlikelihood of receiving such 

new capital, the Debtors determined in a sound exercise of their business judgment that the 

Property is not necessary to (and will not aid) a successful reorganization—except through 

liquidation.  None of the trucks that Wes-Tex maintained at its Odessa facility remain.   

10. Mr. Breen, the Debtors’ CRO, contacted potential brokers and reviewed public 

information to assure the price eventually negotiated would be reasonable.  The Buyer and the 

Debtor’s CRO negotiated for several weeks on the price and arrived at the terms of the Purchase 

Agreement after arms-length negotiations.   

11. Based on his informed business judgment regarding the pace of industrial real 

property sales in the Odessa area, initial asking prices, and avoided costs and discounts, Mr. 
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Breen believes that the Purchase Agreement reflects as good a result as the Debtors will likely 

achieve within a reasonable timeframe.   

C.  The Purchase Agreement 

12. The Debtors have determined that the Sale represents their best opportunity to 

realize the value of the Property.  The Purchase Agreement, which was entered into after good-

faith, arm’s-length negotiations between the Debtors, the Buyer, and their respective independent 

advisors, contemplates the sale of the Property on the following material terms:3 

• Purchase Price.  The Buyer shall pay Wes-Tex an aggregate all-cash purchase price of 
$250,000.00 for the Property.  Ten percent of the Purchase Price has been paid as Earnest 
Money, with the remainder being payable on the Closing Date.  No commission or 
similar fee is payable to any broker or other third party. 

• Sale of Property Free and Clear.  Wes-Tex shall transfer to the Buyer by general warranty 
deed, and the Buyer shall accept and acquire, all of Wes-Tex’s right, title and interest in 
and to the Property, free and clear of any and all liens, interests, obligations, rights, 
encumbrances, pledges, mortgages, deeds of trust, security interests, claims (including 
any “claim” as defined in Bankruptcy Code § 101(5)), leases, possessory leasehold 
interests, charges, options, rights of first refusal or options to purchase any real property, 
easements, servitudes, transfer restrictions under any agreement, judgments, 
hypothecations, demands, licenses, sublicenses, assignments, debts, guaranties, 
contractual commitments, restrictions, and environmental liabilities, in each case of 
whatever kind, nature, or description, in, against or with respect to any of the applicable 
Property, having arisen, existed or accrued prior to and through the Closing Date, 
whether direct or indirect, absolute or contingent, choate or inchoate, fixed or contingent, 
matured or unmatured, liquidated or unliquidated, asserted or unasserted, arising or 
imposed by agreement, understanding, law, equity, statute or otherwise and whether 
arising prior to, on or after the Petition Date (collectively, “Interests”), other than 
Permitted Exceptions, pursuant to sections 363(b) and 363(f) of the Bankruptcy Code. 

• No Contingencies; Prompt Closing.  Buyer’s obligation to close is not subject to any 
contingencies.  The proposed order approving the Sale, attached hereto, waives the 14-
day stay imposed by Bankruptcy Rule 6004(h).  Time being of the essence, the Buyer 

                                                           

3  All capitalized terms used but not otherwise defined in this summary have the meanings ascribed to 
them in the Purchase Agreement. This summary is qualified in its entirety by the actual terms and 
conditions of the Purchase Agreement, which shall control to the extent there is any conflict. 
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requires the Closing Date to occur promptly, and in no event later than 21 days after entry 
of such order. 

• Cooperation and Further Assurances.  The Debtors shall cooperate with the Buyer to 
effectuate the consummation of the Sale, including facilitating the conveyance to the 
Buyer of certain personal property of third parties situated in or on the Property 
(“Personal Property”) by paying up to $2,000 in the aggregate to satisfy claims asserted 
against or relating to such Personal Property. 

BASIS FOR RELIEF 

A. Sale of the Property is a Product of the Debtors’ Reasonable Business Judgment, and 
Maximizes Value 

13. Section 363(b)(1) of the Bankruptcy Code provides that a debtor “after notice and 

a hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.” 11 U.S.C § 363(b).  Additionally, section 105(a) of the Bankruptcy Code provides in 

relevant part that “[t]he court may issue any order, process, or judgment that is necessary or 

appropriate to carry out the provisions of this title.” 11 U.S.C § 105(a). 

14. Although section 363 does not specify a standard for determining when it is 

appropriate for a court to authorize the sale of estate property, courts routinely authorize such 

sales when based upon the reasonable business judgment of the debtor.  See Institutional 

Creditors of Cont’l Air Lines, Inc. v. Cont’l Air Lines, Inc. (In re Cont’l Air Lines, Inc.), 780 

F.2d 1223, 1226 (5th Cir. 1986) (“for the debtor-in-possession or trustee to satisfy its fiduciary 

duty to the debtor, creditors and equity holders, there must be some articulated business 

justification for using, selling, or leasing the property outside the ordinary course of business.”) 

(citing In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983)).  Virtually all courts have held 

that approval of a proposed sale of the assets of a debtor under section 363 of the Bankruptcy 

Code outside the ordinary course of business and prior to the confirmation of a plan of 

reorganization is appropriate if a court finds that the transaction represents a reasonable business 

judgment on the part of the trustee or debtor-in-possession.  See In re Abbotts Dairies of Pa., 788 
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F.2d 143 (3d Cir. 1986); In re Del. & Hudson Ry. Co., 124 B.R. 169, 176 (D. Del. 1991); 

Titusville Country Club v. Pennbank (In re Titusville Country Club), 128 B.R. 396, 399 (Bankr. 

W.D. Pa. 1991); In re Indus. Valley Refrigeration & Air Cond. Supplies Inc., 77 B.R. 15, 21 

(Bankr. E.D. Pa. 1987); In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983); Stephens Indus., Inc. v. 

McClung, 789 F.2d 386, 391 (6th Cir. 1986); In re Ionosphere Clubs, Inc., 100 B.R. 670, 675 

(Bankr. S.D.N.Y. 1989); In re Phoenix Steel Corp., 82 B.R. 334, 335-36 (Bankr. D. Del. 1987). 

15. Factors that courts typically consider in applying the reasonable business 

judgment test include: (1) whether a sound business purpose justifies the sale of assets outside 

the ordinary course of business; (2) whether adequate and reasonable notice has been provided to 

interested persons; (3) whether the trustee has obtained a fair and reasonable price; and (4) 

whether the transaction has been proposed in good faith.  See In re Titusville Country Club, 128 

B.R. at 399; see also Phoenix Steel Corp., 82 B.R. at 335-36 (stating that the elements necessary 

for approval are “that the proposed sale is fair and equitable, that there is a good business reason 

for completing the sale and the transaction is in good faith”); Stephens Indus., 789 F.2d at 390; In 

re Lionel Corp., 722 F.2d at 1071.  

16. A sound business purpose justifies the Sale, inasmuch as retaining the Property is 

not necessary to a successful reorganization and its sale presents the best opportunity to realize 

the highest value for distribution to creditors.  Also, the consideration offered by the Buyer is a 

fair and reasonable price for the Property, constituting not only reasonably equivalent value, fair 

saleable value, and fair consideration under the Bankruptcy Code and for purposes of all 

applicable laws of the United States and any state, territory, possession thereof and the District of 

Columbia, but also the best offer reasonably attainable for the Property under the circumstances.  

As a general matter, to obtain approval of a proposed sale of assets, a debtor must demonstrate 
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that the tendered price is the highest and best offer under the circumstances of the case.  See, e.g., 

Four B Corp. v. Food Barn Stores, Inc. (In re Food Barn Stores, Inc.), 107 F.3d 558, 564-65 (8th 

Cir. 1997) (holding that in bankruptcy sales, “a primary objective of the Code [is] to enhance the 

value of the estate”); In re Integrated Resources, 147 B.R. 650, 659 (S.D.N.Y. 1992) (“It is a 

well-established principle of bankruptcy law that the…Debtor’s duty with respect to such sales is 

to obtain the highest price or greatest overall benefit possible for the estate.”) (quoting Cello Bay 

Co. v. Champion Int’l Corp. (In re Atlanta Packaging Prods., Inc.), 99 B.R. 124, 131 (Bankr. 

N.D. Ga. 1988)).  The Purchase Price and other terms reflected in the Purchase Agreement are a 

fair and reasonable overall outcome, locking in a sure benefit for the estate now over an only 

potentially higher gross sale price after languishing on the market for an extended time.    

17. The proposed Agreement also meets the other factors of the requisite test.  The 

Debtors submit that, the notice being given of this Motion satisfies the requirements of the 

Bankruptcy Rules and provides ample opportunity for parties in interest to consider the Sale and 

object if necessary.  Furthermore, as discussed below, the Debtors and the Buyer have proceeded 

in good faith in all respects in connection with the Sale, the Purchase Agreement, and this 

proceeding.  Accordingly, the Debtors submit that their decision to sell the Property to the Buyer 

at this time, pursuant to the Purchase Agreement, is appropriate as a sound exercise of their 

reasonable business judgment, and therefore ask the Court to approve the Sale and the Purchase 

Agreement and authorize them to take all actions necessary to consummate the transaction.  

B. The Purchase Agreement is Not the Result of Collusive Bidding Under Bankruptcy Code 
Section 363(n), and the Buyer is a Good Faith Purchaser Who Should Be Granted the 
Full Protection of Bankruptcy Code Section 363(m) 

18. The Purchase Agreement was negotiated, proposed, and entered into by the 

Debtors and the Buyer in good faith, without collusion, and through arm’s-length bargaining 

between parties represented by independent counsel.  The consideration to be paid by the Buyer 

Case 16-60056   Document 267   Filed in TXSB on 11/02/16   Page 8 of 12



9 

4815-9251-9995.v6 

is substantial, fair, and reasonable, and is not controlled by an agreement between potential or 

actual bidders within the meaning of section 363(n) of the Bankruptcy Code.  Neither the 

Debtors nor the Buyer have engaged in any attempt to take unfair advantage of other parties in 

interest or in any other conduct that would cause or permit the Agreement to be avoided under 

section 363(n).  

19. Further, the Debtors submit that the Purchase Agreement was not entered into for 

the purpose of hindering, delaying, or defrauding creditors under the Bankruptcy Code or any 

other law of the United States or any state, territory, possession thereof or the District of 

Columbia.  The Buyer is neither an “affiliate” nor “insider” (as those terms are defined in 

Bankruptcy Code § 101) of any of the Debtors, nor a mere continuation or successor of any of 

the Debtors or their estates, and there is no continuity of enterprise between the Buyer and any of 

the Debtors.   

20. The Buyer has invested significant time, effort and resources in the arms’-length 

negotiation of the Purchase Agreement with the Debtors, throughout which process the Buyer 

has acted in “good faith” within the meaning of section 363(m) of the Bankruptcy Code.  The 

Buyer is a good faith purchaser of the Property under section 363(m), and will rely on entry of 

this Court’s order and its good faith determination in closing the Sale.  As such, the Debtors ask 

the Court to find that the Buyer is entitled to all of the protections afforded by section 363(m).  

C. Sale of the Property Should Be Free and Clear of Interests 

21. The Debtors propose to sell the Property to Buyer, free and clear of all Interests, 

except for any Permitted Exceptions, with such Interests to attach to the net proceeds of the Sale. 

Section 363(f) of the Bankruptcy Code permits a debtor to sell property free and clear interests 

therein if:  
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(1) applicable non-bankruptcy law permits sale of such property free and clear of 
such interests; (2) such entity consents; (3) such interest is a lien and the price at 
which such property is to be sold is greater than the aggregate value of all liens on 
such property; (4) such interest is in bona fide dispute; or (5) such entity could be 
compelled, in a legal or equitable proceeding, to accept a money satisfaction of 
such interest.  

11 U.S.C. § 363(f).  

22. Because section 363(f) is written in the disjunctive, a debtor is authorized to sell 

property free and clear of interests if any one of the five requirements is met.  See In re Kellstrom 

Indus., Inc., 282 B.R. 787, 793 (Bankr. D. Del. 2002) (“if any of the five conditions are met, the 

debtor has the authority to conduct the sale free and clear of all liens”); Citicorp Homeowners 

Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same).  

23. One or more of the standards set forth in section 363(f)(1)–(5) apply to each 

holder of an Interest in, against, or with respect to the Debtors, their estates, or the Property.  All 

such holders who either do not file an objection or who withdraw their objections to this Motion 

may be deemed to have consented to the relief requested herein pursuant to section 363(f)(2).  

All such holders who do file an objection and do not withdraw it can be compelled to accept a 

monetary satisfaction of such Interests within the meaning of section 363(f)(5), or are adequately 

protected by having such Interests attach to the net proceeds of the Sale with the same validity, 

enforceability, priority, force, and effect that they now have against the Property (subject to the 

rights, claims, defenses, and objections, if any, of the Debtors and all parties in interest with 

respect to such Interests).  

24. Sale of the Property is required in order to maximize the value of the Property to 

the Debtors.  If the Property were not to be sold free and clear of Interests, or the Buyer (or the 

Property once acquired) would or could be liable for such Interests, the Purchaser would not 

have entered into the Purchase Agreement, or would not be willing to pay the agreed Purchase 
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Price, and would not consummate the Sale.  Therefore, the proposed Sale being free and clear of 

Interests is in the best interests of the Debtors, their estates, creditors, and all other parties in 

interest. 

25. Accordingly, the Debtors ask the Court to approve the Sale and the transfer of the 

Property to Buyer, free and clear of all Interests pursuant to section 363(f) of the Bankruptcy 

Code. 

WAIVER OF BANKRUPTCY RULE 6004(h) 

26. Pursuant to Bankruptcy Rule 6004(h), unless the Court orders otherwise, all 

orders authorizing the sale of property under section 363 are stayed for 14 days after entry of the 

order.  Fed. R. Bankr. P. 6004(h).  The rule is intended to provide sufficient time for an objecting 

party to appeal before an order can be implemented.  See Adv. Comm. Notes to Fed. R. Bankr. P. 

6004(h). Although Rule 6004(h) and the Committee Notes are silent as to when a court should 

“order otherwise,” courts have waived the stay where there has been no objection or any 

objection has been overruled.  See e.g., In re N. Am. Techs. Grp., Inc., Nos. 10-20071, 10-20072, 

10-20073, 2010 Bankr. LEXIS 5834, at *20 (U.S. Bankr. E.D. Tex. Aug. 16, 2010); In re N. Am. 

Techs. Grp., Inc., Nos. 10-20071, 10-20072, 10-20073, 2010 Bankr. LEXIS 5976, at *7 (U.S. 

Bankr. E.D. Tex. July 21, 2010).  

27. The Debtors submit that cause exists to waive the 14-day stay, as time is of the 

essence to the Buyer, and accordingly request that the proposed order approving the Sale be 

made immediately effective by providing that the 14-day stay is waived. 

WHEREFORE, the Debtors respectfully request that the Court enter an order 

substantially in the form attached hereto, approving the Sale and the Purchase Agreement in all 

respects, authorizing the Debtors to take all actions to consummate the transactions contemplated 
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thereby and to facilitate associated transactions as set forth herein, and granting such other and 

further relief as the Court may deem just and proper. 

Dated:   Houston, Texas 
November 2, 2016 

Respectfully submitted, 

/s/ Hugh M. Ray     
Hugh M. Ray, III  
 
PILLSBURY WINTHROP SHAW PITTMAN LLP 
Two Houston Center, 909 Fannin, Suite 2000 
Houston, Texas 77010-1028 
Telephone: (713) 276-7661  
Facsimile: (713) 276-7673 
hugh.ray@pillsburylaw.com 
 
Attorneys for the Debtors-in-Possession 

 

CERTIFICATE OF SERVICE 

The undersigned certifies that on November 2, 2016, a true and correct copy of this 
document was served via the ECF system to the parties on the ECF service list, including the 
United States Trustee, and to all parties on the Master Service List. 
 

/s/ Hugh M. Ray     
Hugh M. Ray, III 
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