FOX ROTHSCHILD LLP
1980 Festival Plaza Drive, Suite 700

Las Vegas, Nevada 89135
(702) 262-6899
(702) 597-5503 (fax)

© 00 N o o -~ w N Pk

N N N N DN DN DN NN R R R R R R R R R R
0o ~N o U1~ W N B O © 0O N O U1~ W N R O

Case 16-14995-abl Doc 90 Entered 10/31/16 13:36:46 Page 1 of 59

BRETT A. AXELROD, ESQ.

Nevada Bar No. 5859

MICAELA RUSTIA MOORE, ESQ.

Nevada Bar No. 9676
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Facsimile: (702) 597-5503

Email: baxelrod@foxrothschild.com
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[ Proposed] Counsel for Avery Land Group, LLC

Electronically Filed October 31, 2014

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA

Inre Case Nos. BK-S-16-14995-abl

AVERY LAND GROUP, LLC, a Nevada, Chapter 11
limited liability company,
MOTION FOR FINAL ORDER
PURSUANT TO 11 U.S.C. 88 105, 364,
Debtor. FED R. BANKR. P. RULE 4001(C) AND
L.R. 4001(B) AND (C): ()
AUTHORIZING DEBTOR TO OBTAIN
POST-PETITION FINANCING,; (I1)
GRANTING RELATED RELIEF

Hearing Date: December 7, 2016
Hearing Time: 1:30 p.m.
Estimated Time for Hearing: 15 minutes

Avery Land Group, LLC, debtor and debtor in poseess the above-captioned chapter
case, (“Debtor” or “Borrower”) hereby files this trn for entry of a final order (the “Final D
Order”) pursuant to sections 105(a) and 364 df fitl of the United States Code, 11 U.S.C. 8§88
1532 (as amended, the “Bankruptcy Code”), Rule 4€0bf the Federal Rules of Bankrupt

Procedure (the_“Bankruptcy Rules”) and Rules 40DHid (c) of the Local Rules for the U

Bankruptcy Court, District of Nevada_(“Local Rulgs{i) authorizing and approving, among ot

things, Debtor’s obtaining post-petition financiflge “Post-Petition Financing”) from BDH Gypsy

(the “Lender”), on a Section 364(c) (2) and (3)used basis.
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Debtor’s ability to obtain the Post-Petition Finantris critical to Debtor’s ability to continue jas

a going concern during the course of this Debtrapter 11 bankruptcy case (the “Chapter 11 Cgse”).

The proceeds of the Post-Petition Financing willibed to fund costs of administering Debtor’s egtat
including without limitation, wages, payroll, ingurce, fuel, utilities, repairs, property taxes,stee

assessed by the Office of the United States Tr$te€US Trustee Fees”) and the fees of the Giéfk

Court (“Court Fees”) and allowed fees and expen$psofessionals of the estate, as approved by the

Bankruptcy Court (“Professional Fees”).

Pursuant to Bankruptcy Rule 4001(c), the principavisions of the Final DIP Order,| a
proposed copy of which is attachedeaghibit “A” hereto, are as follows (capitalized terms used but
not immediately defined herein shall have the megsascribed to them later in this Motion or in|the

Credit Agreement, as the case may be):

(a) Nature and Amount of Financing Pursuant to a credit agreement, substantialtiien
form of Exhibit B attached to this Motion (the “Credit Agreementtiaoollectively with
any other Loan Documents executed by Borrower giodimer persons in connection wjth
the Credit Agreement, the “Loan Documents”), Lend#irlend to Debtor up to $500,000
cash on a secured basis under 88 364(c)(2) araf (B Bankruptcy Code._(Final DIP
Order 1 2, 7, Credit Agreement §2.1, 2.10).

(b) Borrowing Limits . Borrowings under the Post-Petition Financingwamxceed Loans |n
aggregate principal amount of $500,000, exclusiventerest and Other Loan Relajed
Claims that are capitalized and added to the graidialance of the Revolving Loans
pursuant to the terms of the Credit Agreement.di€#sgreement 8§ 2.9).

(c) Borrowing Conditions. Borrowing(s) under the Post-Petition Finandmgonditioned
upon (i) entry of the Final DIP Order authorizifgetfinancing, (ii) Lender’s receipt pf
Borrower’s executed Credit Agreement and relatad ocuments upon entry of the Fipal
DIP Order; (iii) no Material Adverse Effect shalive occurred with respect to Borrower,
and (iv) no litigation shall have been commenceldeopending which has not been stayed
by the commencement of the Chapter 11 Case andhwifisuccessful, would have| a
Material Adverse Effect on Borrower taken as a \&ha$ business or ability to repay the
Revolving Loans or which would challenge the Crédjteement, Final DIP Order or the
transactions contemplated thereby. (Credit Agreer8e4.1).

(d) Interest Rate and Origination Fee Interest accrues at a fixed rate per annum of $bédi
accrue upon the entry of the Final DIP Order. &hamre no origination or other fegs.
Accrued Interest is due and payable on the Matudiage. Accrued interest on the
Revolving Loans not paid on the Maturity Date Wik capitalized and added to the
outstanding principal balance of the Revolving Leaim the event an Event of Default has
occurred and is continuing, interest at a peteannumequal to the rate set forth above plus

2
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Case 16-14995-abl Doc 90 Entered 10/31/16 13:36:46 Page 3 of 59

5.0% (“Default Interest”) from the date of occurcerof such Event of Default until the date
such Event of Default is cured or waived. (Crédjteement § 2.5).

(e) Maturity Date . Earlier of December 9, 2021, or the Effectivetddaf a confirmed
Reorganization Plan_(Credit Agreement § 1.1 a@jl 2.

() Certain Events of Default Among other Events of Default under the Credjteement,
an Event of Default occurs if (i) Borrower fail tanely pay Post-Petition Financing
obligations, (ii) proceeds of any Revolving Loae ased to make a payment that is ngt in
strict compliance with Section 2.8 of the Credirégment, unless agreed to by Lender (iii)
Borrower materially violates or breaches the Fibidt Order or files any pleadings seeking,
joining in, or otherwise consenting to any matewvialation or breach of the Final DIP
Order, (iv) a chapter 11 trustee or examiner withamded powers is appointed in the
Chapter 11 Case, (v) the Chapter 11 Case is cauvrta case under chapter 7, or (vi)|the
Final DIP Order is revoked, reversed, stayed, nedlisupplemented or amended without
the consent of Lender, (vi) commencement of aryegjainst Lender that would in any way
reduce, set off, or subordinate the Obligationseutide Credit Agreement, (vii) the entry of
an order in the Chapter 11 Case confirming a ptgmlams of reorganization that is nat a
Lender Approved Reorganization Plan, (viii) thergmtf an order in the Chapter 11 Case
granting any other Lien equal or superior to thainted to Lender , (ix) orders granting
relief from or modifying the automatic stay to pérane or more creditors to execute ugon,
enforce or perfect a lien on any material ass¢h@Borrower. (Credit Agreement 8§ 8.(1).

(9) Liens. Upon the date of entry of Final DIP Order, tHdigations of the Borrower under
the Loan Documents shall be secured by a firstipyibien on all unencumbered assets and
property of the Borrower (including Avoidance Actg) and a junior Lien on all assets and
property of the Borrower that are encumbered byd.ias of the date of the Final QIP
Order. (Credit Agreement 88 2.10(b), (c)).

In accordance with Fed. R. Bankr. P. 4001 and L&RL4Debtor has identified below, by page

Provision Contained in Location in Location in
Credit Credit Motion
Agreement or Agreement or

Proposed Order| Proposed Order

(1) A grant of priority or a lien on X Yes Credit Agreement p. 7, 11 8-9; p.
property of the estate under § 364(c) of [1No 88 2.1 (¢); 8, line 22 to p.
(d). Proposed Order, {10, line 14;
H, Article VII page 16, lines
20-23

(2) The providing of adequate protectipn [ ] Yes
or priority for a claim that arose before ™ No
the commencement of the case, including

the granting of a lien on property of the
estate to secure the claim, or the use of
property of the estate or credit obtained
under 8§ 364 to make cash payments on
account of the claim.
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Provision Contained in Location in Location in
Credit Credit Motion
Agreement or Agreement or

Proposed Order| Proposed Order
(3) A determination of the validity, []Yes
enforceability, priority, or amount of |a X No
claim that arose before the commencement
of the case, or of any lien securing the
claim.
(4) A waiver or modification of Code X Yes Credit Agreement p. 17, lines 1-3
provisions or applicable rules relating|to [ ] No 8 8.2; Proposed
the automatic stay. Order, Article X
(5) A waiver or modification of any []Yes
entity's authority or right to file a plan, > No
seek an extension of time in which the
Debtor has the exclusive right to file|a
plan, request the use of cash collateral
under 8§ 363(c), or request authority to
obtain credit under § 364.
(6) The establishment of deadlines for [ ] Yes
filing a plan of reorganization, for approval <] No
of a disclosure statement, for a hearing on
confirmation, or for entry of a
confirmation order.
(7) A waiver or modification of the L] Yes
applicability of no bankruptcy law relating X No
to the perfection of a lien on property |of
the estate, or on the foreclosure or other
enforcement of the lien.
(8) A release, waiver, or limitation onany [ ] Yes
claim or other cause of action belongingto  [X] No
the estate or the trustee, including any
modification of the statute of limitations or
other deadline to commence an action.
(9) The indemnification of any entity. []Yes

X No

(10) A release, waiver, or limitation ofany [ Yes
right under § 506(c). X No
(11) The granting of a lien on any claimjor  [X] Yes Credit Agreement p.3, lines 14-14
cause of action arising under 8§ 544, 545, [ ]| No (definition of

547, 548, 549, 553(b), 723(a), or 724(a).

Collateral) Order,

\il

In addition to the foregoing relief, Debtor requeettat the Court approve Debtor’s nof

procedures with respect to the Hearing.
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In further support of this Motion, Debtor reliesampand incorporates by reference

Declaration of James M. Rhodes (the “Rhodes Detadara filed concurrently herewith. In furthg

support of this Motion, Debtor submits the follogiMemorandum of Points and Authorities.
MEMORANDUM OF POINTS AND AUTHORITIES
l.
JURISDICTION AND VENUE

the

D
=

This Court has jurisdiction to consider this maparsuant to 28 U.S.C. 88 157 and 1334.

Venue is proper before this Court pursuant to 28.0. 88 1408 and 1409. This is a core proceeding

pursuant to 28 U.S.C. § 157(b). The statutory ipetds for the relief sought herein are Bankruptcy

Code 88 105(a) and 364, Bankruptcy Rule 4001 amlLlRule 4001.
Il
BACKGROUND

1. On September 9, 2016, Debtor commenced its bardyuaise by filing a voluntar

petition for relief under Chapter 11 of the BankaypCode.

2. Debtor is operating its business and managing fitar& as Debtor-in-possessi

DN

pursuant to sections 1107(a) and 1108 of the Ba&yuCode. No trustee, examiner, or statutory

committee has been appointed in this case.

3. Debtor has been in business since 2013 in the deweint of agricultural land includir
farming activities._See Rhodes Declaration 4.

4. Debtor seeks Post-Petition Financing to fund Déktonapter 11 administration gene
and administrative including, without limitationagres and expenses for US Trustee Fees, Cour
and Professional Fees of professionals whose ssnace required to move this case tow
confirmation of a plan of reorganization. Theseans will maintain the value of Debtor’s assets]
is in the best interests of Debtor and its creditddee Rhodes Declaration 5.

5. If Debtor is unable to obtain Post-Petition Finauggciit will be unable to fund the chap
11 administration expenses and reorganize, andlieuglue of its estate will be adversely affec]

By obtaining Post-Petition Financing, Debtor wil &ble to funds the necessary costs and expen
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reorganize which will increase the value of itsastthe Prepetition Lender’s collateral and mazani
payments to creditors. See Rhodes Declaration 6.
6. Lender is an entity related to the Debtor by commanership. See Rhodes Declaration
17.
7. In light of the foregoing, Lender is willing to prole such financing on a secured basis

pursuant to Bankruptcy Code Section 364(c)(2) &)d (ender requires a lien on all of Debtar’s
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unencumbered property and assets (including Aveel@ctions) to secure the financing and a ju
lien on all assets and properties of Debtor thraeacumbered by liens as of the date of the Fitra
Order. _See Rhodes Declaration 8.

8. Specifically, Lender’ claims under the Credit Agnegent and any order approving

the

Motion shall NOT constitute a superpriority admirasive expense pursuant to 11 U.S.C. 8§ 364(q) (1)

and 503(b)(2).

9. In addition, the other key terms of the proposestfRetition Financing are as follows:

(@) That there is no Material Adverse Effect ambidr executes the
Credit Agreement and related loan documents, tremder will disburse
the Post-Petition Financing to Debtor.

(b)  If Debtor does not pay interest on the Mayubate, then such
interest will be capitalized and added to the ppaktof the Revolving
Loans. If a Reorganization Plan is confirmed, the® Post-Petition
Financing will be paid and satisfied in cash (imméely available funds)
on the Effective Date of such confirmed ReorgamzaPlan.

[l
LEGAL ARGUMENT

Debtor Has Satisfied the Legal Requirements for Appval of the DIP Credit Facility.

1. Debtor Cannot Obtain Financing on Terms More Faorable than Those of the DIP Credit
Facility.

Bankruptcy Code section 364 states that a Debfoo$session that is authorized to operat
business may obtain financing either in the ordimaurse of business or outside the ordinary canff

business. First, Bankruptcy Code section 364(ayalithe Debtor to obtain unsecured credit ar

6
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incur unsecured debt in the ordinary course oftass. 11 U.S.C. § 364(a). Second, after notida
hearing, the Court may authorize a Debtor in passedo obtain unsecured credit or incur unsec
debt outside the ordinary course of business alibeas an administration expense under Bankru
Code section 503(b)(1). 11 U.S.C. 8§ 364(b).

If the Debtor in possession is unable to obtaireansed credit on this basis, Bankruptcy C

section 364(c) allows the Court, after notice arigearing, to authorize the Debtor in possessid

obtain credit or to incur debt that has priorityepadministrative expenses under Bankruptcy ¢

section 503(b)(1), that is secured by a lien omaaebered estate property, or that is secured
junior lien on encumbered estate property. 11 U.§82364(c)(1),(2) and (3).

Other than the requirement of notice and a heatimg,only statutory prerequisite ung
Bankruptcy Code section 364(c) for obtaining credifi secured basis is that the Debtor in poss®g
must be unable to obtain unsecured credit allowablen administrative expense under se(

503(b)(1). 11 U.S.C. 8 364(c)(2); see also, IGaeland Corp., 6 B.R. 456, 461 n. 11 (B.A.P. 1st

1980) (secured credit under section 364(c)(2) tkazed, after notice and a hearing, upon sho

that unsecured credit cannot be obtained); In re&Bept. Stores, Inc., 115 B.R. 34, 37-39 (B4

S.D.N.Y. 1990) (Debtor must show that it has madeasonable effort to seek other source
financing under sections 364(a) and (b) of the Bapicy Code).
The Bankruptcy Code offers a Debtor-in-possessiuitianal flexibility to the extent that

needs to borrow additional funds. Bankruptcy C8detion 364 provides a progression of var

protections to induce a post-petition lender t@pdtcredit to a Debtor-in-possession. In re SumBl

Marine, Inc., 945 F.2d. 1089, 1092-93 (9th Cir. 1P9These include administrative priority, sug

priority and secured status. 11 U.S.C. § 364.
In addition, parties who extend credit are prot@ctader 8 364(e) from the effects of a revq
on appeal of the authorization to incur debt ag las they have acted in good faith.
To demonstrate that the requisite credit is nadiolable on an unsecured basis, the Debtor

only demonstrate “by good faith effort that credis not available” without the protections affortt®

potential Lender by section 364(c) of the Bankrygfode. _Bray v. Shenandoah Fed. Save. & I

Assn (Inre Snowshoe Co.), 789 Ph.D. 1085, 10884t 1986). Thus, “[t]he statute imposes no (
7
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to seek credit from every possible lender beforetaling that such credit is unavailable.” 1d1@88;

see also In re Ames, 115 B.R. at 40 (holding thelitbr made a reasonable effort to secure financing

when it selected the least onerous financing odtiom the two remaining Lenders); In re Reading

Tube Indus., 72 B.R. 329, 332 (Bankr. END. Pa. 1983iven the ‘time is of the essence’ nature of

this type of financing, we would not require thrsamy Debtor to contact a seemingly infinite number

of possible Lender.”). Where few Lenders are {ikel be able and willing to extend the neces

sary

credit to a Debtor, “it would be unrealistic anchenessary to require [the Debtor] to conduct smgh a

exhaustive search for financing.” In re Sky Valléy., 100 B.R. 107, 113 (Bankr. N.D. Ga. 1938),

aff'd sub nom., Anchor Savings Bank FSB v. Sky ¥gllinc., 99 B.R. 117, 120 n. 4 (N.D. Ga. 1989).

Most of Debtor’s assets are encumbered by Lienstlamdebtor does not project matey

al

operating revenue but rather primarily looks togeeds from equipment sales and the progeeds

available under the Post Petition Financing to ftimel general and administrative expenses o
Chapter 11 Case. Accordingly, there are no abundamently available funds from which t
presently unknown extent of chapter 11 generalahdinistrative could readily be paid much |
much less post-petition financing serviced. Seedebdeclaration. The Lender defers principal

interest payments to the Maturity Date. See Rhaskesaration 9.

f the
he
eSS

and

Subsequently in its chapter 11 case the Debtoeoguiates being able to negotiate settlerments

with those of its account debtors who are cash pabown real estate to settle with the account by

conveying real estate to the Debtor. After thattdesnents are approved by the Bankruptcy Coyrt, it

would be the intention of the Debtor to sell suedl estate to fund its chapter 11 plan of reorgsioin

and repay the Post-Petition Financing. Under suchmstances, stand-alone post-petition financimg o

an unsecured administrative basis simply to furaptdr 11 administrative expenses during the

would be virtually impossible to obtain other tham relative small amount such as the payrolltbdt

to be funded on October 27, 2016 that Lender furaledh section 364(b) basis given the

case

dire

consequences that might ensue if payroll was misSed Rhodes Declaration 10. It is highly unjikel

that an unaffiliated lender would make a loan ftiak no debt service payments can be made d

the case.
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As set forth in the Rhodes Declaration, unsuccésegotiations to obtain section 364

b)

financing were engaged in with Lever Capital Pagn&ummit Investment Management and TPG

Special Situations. None of those entities offesection 364(c)(1) or (2) or (3) financing eitheeg!

Rhodes Declaration 10.

B. Debtor’s Decision to Enter into the DIP CreditFacility Is Supported by Sound Busines
Judgment.

U)

Courts generally give broad deference to the bgsidecisions of a Debtor. See, e.q., Stephens

Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th C#86); In re Continental Air Lines, Inc., 780 &

2

1223, 1226 (5th Cir. 1986); In re Lionel Corporatig22 F.2d 1063, 1070 (2d Cir. 1983); Walter v.

Sunwest Bank (In re Walter), 83 B.R. 14, 19-20 (B.Ath Cir. 1987). In particular, a bankruptcy

court should defer to a Debtor’s reasonable busijuelgment regarding the need for funds, so long as

the proposed financing agreement does not corgaimstthat either leverage the bankruptcy process or

that benefit a third party rather than the bankeygistate. See, e.g., In re Trans World Airlines,,

163 B.R. 964, 974 (Bankr. D. Del. 1994) (notingttha interim loan, receivables facility and as

set-

based facility were approved because they “reelitfound and prudent business judgment ..., [were]

reasonable under the circumstances and in thébeistst of [the Debtor] and its creditors”). Thias

explained by the bankruptcy court.in In re Ames &épent Stores, Inc., 115 B.R. 34 (Bankr. S.D.N.Y.

1990):
[A] court’s discretion under section 364 is to ldized on grounds that permit
reasonable business judgment to be exercised goa®the financing agreement
does not contain terms that leverage the bankruptogess and powers or its
purpose is not so much to benefit the estateisasatbenefit a party-in-interest.

Id. at 40.

Here, Debtor’s decision to enter into the PosttlPetiFinancing represents a reasong
exercise of business judgment. There is an exterasnount of work to be performed by Debitc
professionals which must commence immediately ideorpursue confirmation of a plan
reorganization and Debtor does not have sufficiash to assure those professionals of paymenty
the Chapter 11 Case. Thus, absent the financibg pyovided under the DIP Credit Facility, Del
will not be able to meet its chapter 11 administeabbligations. Put another way, Debtor would

forced to cease operations and abandon the chaneerganize and successfully emerge from Ch

9
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11 unless it has the funds to pay the costs whigst ime incurred immediately. The success of|this

Chapter 11 Case therefore turns on Debtor’s almbtytinue operations and implement its long-t
strategy of restructuring. The Post-Petition Faiag will permit Debtor to accomplish these goais]

achieve its stated objective of maximizing valuedt constituencies.

C. The Terms of the DIP Credit Facility Are Reasoable Under The Circumstances Ang

Should Be Approved.

The terms of the DIP Credit Facility are reasonablger all of the circumstances. See, e.g., In

re Ellingsen MacLean Oil Co., 65 B.R. 358, 365 (BaihV.D. Mich. 1986), aff'd, 834 F.2d 599 (6th

Cir. 1987) (chapter 11 post-petition financingfratight with dangers for creditors . . .”). Acciogly,

courts recognize that a Debtor may need to “entera hard bargain with a creditor in order to awgu

the needed funds to complete reorganization.ai@65. Here, however, no extremely hard bargain is

present undoubtedly because of the affiliationhef itender and Debtor. For example, payment of

principal and interest are deferred to the Matudigge and while Liens are being taken under sestion

364(2) and (3), including Liens in Avoidance Actilpmo super-priority status is being sought
Lender’s claims.

D. Only Final Hearing On This Motion Pursuant To Bankruptcy Rule 4001(c)(2) ig
Requested.

Bankruptcy Rule 4001(c)(2) provides that a finadiieg on a motion to obtain credit pursu

for

ant

to Bankruptcy Code Section 364 may be commencedarbér than fourteen (14) days after servige of

the motion and Local Rule 4001(b)(2) requires théhal hearing may not take place on less than

twenty one days’ notice. Upon request, however Bankruptcy Court is empowered to condugt an

expedited hearing on the motion and authorize btaining of credit to the extent necessary to a
immediate and irreparable harm to a Debtor’s estate

Pursuant to Bankruptcy Rule 4001(c)(2), Debtorsdaet request the Court conduct
expedited interim hearing on the Motion since mag likely that US Trustee Fees and Professi
Fees will need to be funded during the first s{@) days of this case. Therefore Debtor seekdoin
the entry of the Final DIP Order, to allow Debtmbbrrow under the Post-Petition Financing onal

basis.

10
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Debtor respectfully submits that, notice as comptiated by Bankruptcy Rule 4001 is sufficient

to permit this Court to approve Debtor’s requestafoproval of Post-Petition Financing. Debtor

provide notice by electronic mail, U.S. mail or Deurt’s ECF noticing of the Final Hearing to: {

Office of the United States Trustee for the DistoaENevada, counsel for any Committee, and i

such committee was appointed, then to the parsiesiion the List of Creditors Holding the 20 Laatg

Unsecured Claims, all secured creditors, and bémgparties requesting notice pursuant to Banki

Rule 2002.

In light of the foregoing, and pursuant to BankaypRule 4001(c)(2), Debtor request that
Court schedule the Final Hearing on this Motiorsaen as the Court has available hearing
therefor, and that the Court authorize Debtor tereinto the Post-Petition Financing on a finaliba§
such hearing.

V.
CONCLUSION

Based upon all the foregoing, as set forth in M&morandum, the Motion, the Rhoqg
Declaration and all other papers, documents, aratkidence submitted in support of the Mot
Debtor respectfully request that the Court graathtotion in its entirety and: (1) approve the P
Petition Financing on a final basis; (2) enter Eeal DIP Order, in substantially the form attac
hereto as Exhibit A; (3) authorize Debtor to exedtie Credit Agreement and other Loan Docum
and, pursuant thereto, borrow on a final basis utieeterms of the Loan Documents and the Fina
Order, (4) grant Lender the Liens and section 3atgus as provided for under the Final DIP Or
and (5) grant to Debtor such other relief as thar€Cdeems necessary and appropriate.

Dated this 31 day of October, 2016.

FOX ROTHSCHILD LLP

By /g/Brett A. Axelrod
BRETT A. AXELROD, ESQ.
Nevada Bar No. 5859
MICAELA RUSTIA MOORE, ESQ.
Nevada Bar No. 9676
1980 Festival Plaza Drive, Suite 700
Las Vegas, Nevada 89135
[ Proposed] Counsel for Avery Land Group, LLC

11
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EXHIBIT A

PROPOSED ORDER

BRETT A. AXELROD, ESQ.

Nevada Bar No. 5859

MICAELA RUSTIA, ESQ.

Nevada Bar No. 9676

FOX ROTHSCHILD LLP

1980 Festival Plaza Drive, Suite 700

Las Vegas, Nevada 89135

Telephone: (702) 262-6899

Facsimile: (702) 597-5503

Email: baxelrod@foxrothschild.com
mmoore@foxrothschild.com

[ Proposed] Counsel for Avery Land Group, LLC

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA

Inre

AVERY LAND GROUP, LLC, a Nevada
limited liability company,

Debtor.

12
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AUTHORIZING DEBTOR TO OBTAIN
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Hearing Date: December 7, 2016
Hearing Time: 1:30 p.m.
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The motion of the debtor and debtor-in-possesstmn“Debtor” or “Borrower”) in the above

captioned chapter 11 case (the “Chapter 11 Cadatgd October 31, 2016 [Docket No. |

“Motion”), requesting the entry of a final orderrguant to sections 105, 361, 362, 363(c), 364(g
364(c)(3), and 364(e) of title 11 of the Unitedt®saCode, 11 U.S.C. 8§ 101, et seq. (the “Bankruy

h

the
)(2)
ptcy

Code”), and Rules 2002, 4001 and 9014 of the Fédeutes of Bankruptcy Procedure (the

“Bankruptcy Rules”), seeks, among other things

(a) authorization for the Debtor to obtain secupedt-petition financing in an aggregs

principal amount of up to $500,000 (the “Post-RmiitFinancing”), pursuant to section 364 of

Bankruptcy Code, from BDH Gypsum (“Lender”), purstito the terms of this Final DIP Order g
that certain Debtor in Possession Revolving Craditeement by and among the Borrower, and
Lender, in substantially the form attached to th&tibh as Exhibit A (as the same may be amen

restated, supplemented or otherwise modified friara to time, collectively, the “Credit Agreement

and any related documents required to be deliveyear in connection with the Credit Agreem

(together with the Credit Agreement, collectivelye “Loan Documents”);

(b) authorization for the Borrower to execute antkeinto the Loan Documents and to perf
such other and further acts as may be requirednnection with the Loan Documents;

(c) the grant of security interests and liens pamnsuo section 364(c)(2) and (3) of {
Bankruptcy Code to the Lender to secure all obbgstof the Borrower under and with respect tg

Post-Petition Financing as well as section 364@)s;

he

the

(d) the modification of the automatic stay imposeder section 362 of the Bankruptcy Code to

the extent necessary to permit the Borrower and.éineler to implement the terms of this Final [}
Order.
A final hearing on the Motion was held by this Cioaum December 17, 2016 (“Final Hearing

The Court read and considered the Motion, andedigings related thereto including all objectian

! Capitalized terms used, but not defined hereial] Slave the meanings ascribed to such t4
in the Credit Agreement and capitalized terms Umgchot immediately defined in Order shall have
meanings ascribed to them later in this Order.

13
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the Motion, as well as the record made by the Dredotd other parties at the Final Hearing, and
due deliberation and consideration, and good afittismt cause appearing therefor:
THE COURT HEREBY FINDS AND CONCLUDES AS FOLLOWS:

|. Background, Jurisdiction and Notice.

hfter

A. On September 9, 2016 (the "Petition Date”), fdeltommenced its bankruptcy case| by

filing a voluntary petition for relief under Chaptél of the Bankruptcy Code. The Debtor i

continuing to operate its business and manageafsepty as debtor-in-possession pursuant to sexgtion

1107(a) and 1108 of the Bankruptcy Code. No stagutommittee of unsecured credit

("“Committee”), trustee, or examiner has been agpdim this case.

DI'S

B. This Court has jurisdiction over this matterguant to 28 U.S.C. 88 157(b) and 1334. This

is a core proceeding pursuant to 28 U.S.C. 8§ 1&2)\Yenue is proper before this Court pursuasio

U.S.C. 88 1408 and 1409.
C. The Debtor has complied with Bankruptcy Rul@4@) and (d), LR 4001(b) and LR 90

to hold the Final Hearing by serving the Motion @ndviding notice of the Final Hearing to the O

06

c

of the United States Trustee for the District ofvAl#a, counsel for any Committee, and if no guch

committee was appointed, then to the parties listethe List of Creditors Holding the 20 Larg

est

Unsecured Claims, all secured creditors, and bémparties requesting notice pursuant to Bankguptc

Rule 2002. Given the nature of the relief soughh&Motion, the Court concludes that the foregoing

notice was sufficient and adequate under the cistances and complies with Bankruptcy Rule 4001 in

all respects.

Il. Findings Regarding the Post-Petition FinancingBased on the Record at the Final Hearing|

D. The Debtor has critical need to obtain the fRedition Financing. Debtor’s ability

obtain the Post-Petition Financing is critical teldfor’s ability to continue as a going concern aigifi

the course of this Chapter 11 Case. The procdets Bost-Petition Financing will be used to ftimel

costs of administering Debtor’s estate, includumighout limitation, fees (*US Trustee Fees”) aseds$s

by the Office of the United States Trustee (“USSIee”), fees of the Clerk of Court (“Court Fee

and fees and expenses (“Professional Fees”) pifdfessionals employed pursuant to Bankruptcy ¢

Order in accordance with Bankruptcy Code sectid?is & 1103 to be compensated for serv

14
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rendered pursuant to Bankruptcy Code sections3®2%,,329, 330 or 331. The Borrower’s access to

sufficient liquidity through the incurrence of tRest-Petition Financing under the terms of thiHin

DIP Order are vital to the preservation and maiatee of the going concern value of the Borrower’s

estate and to the Borrower’s successful reorgaaizaConsequently, without access to the Host-

Petition Financing, to the extent authorized punst@this Final DIP Order, the Borrower and itsiees

would suffer immediate and irreparable harm.

E. The Borrower is unable to obtain adequate unséaredit allowable under sections 364(b)

and 503(b)(1) of the Bankruptcy Code. The onlyisight source of credit available to the Borroveer i

the Post-Petition Financing. The Borrower requinesPost-Petition Financing, in addition to the
of cash collateral under the terms of orders edtbyethis Court authorizing the Debtor’s use of

cash collateral of Pre-Petition Lender holding Isiem Debtor’s assets (“Cash Collateral Orders”

satisfy its post-petition liquidity needs.

us
the

, 10

F. The Lender has indicated a willingness to mlethe Borrower with certain financing, but

solely on the terms and conditions set forth ia #inhal DIP Order and in the Loan Documents. After

considering all of its alternatives, the Borrowes ftoncluded, in an exercise of its sound bus
judgment, that the financing to be provided bylteader pursuant to the terms of this Final DIP ©
and the Loan Documents represents the best fingupcesently available to the Borrower.

G. The Lender is related to the Debtor by commonerahip.

J. The security interests and liens granted puatdoahis Final DIP Order to the Lender,
appropriate under section 364(c)(2) and (c)(3hefBankruptcy Code because, among other th
such security interests and liens do not impaiirttexests of any holder of a valid, binding, couing,
enforceable and fully-perfected prepetition segunterest or lien in the property of the Borrovaed
its Estate.

K. Good cause has been shown for immediate entthisfFinal DIP Order pursuant
Bankruptcy Rules 4001 (c)(2), and, to the exteapijtlies, Bankruptcy Rule 6003, as the Court f
that entry of this Final DIP Order is necessarguoid immediate and irreparable harm to the Borrg
and their estates. To the extent the Borrower basamplied with Rule 4001(c)(2), the Court fir

good cause to waive that requirement. In partictiferauthorization granted herein for the Borroww

15
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execute the Loan Documents, to obtain financing bmal basis, is necessary to avoid immediateg and

irreparable harm to the Borrower and its Estatdryeof this Order is in the best interest of

the

Borrower, its Estate and creditors. The terms eiihan Documents are fair and reasonable undér the

circumstances, reflect the Borrower’s exercise fdpnt business judgment consistent with its

fiduciary duties, and are supported by reasonatplyvalent value and fair consideration.

L. Although the Borrower and Lender are relatedetwh other (each having common

ownership), the terms and conditions of the Loamrudeents and this Final DIP Order, which

are

reflective of good faith arm’s length negotiatidretween the Lender and the unrelated person which

made a loan to Lender in order to provide the Lemdth the funds to loan to the Debtor, are ing

faith, and any credit extended and loans madestBdinrower pursuant to this Final DIP Order shal

pbod

Ib

and hereby are, deemed to have been extendedd issmeade, as the case may be, in “good faith”

within the meaning of section 364(e) of the BankeypCode.

M. Based on the foregoing, and upon the recordenb@dore this Court at the Final
Hearing and good and sufficient cause appearingfibe

l1l. Disposition

1. The Motion is approved on a final basis ontdvens and conditions set forth in this Fi
DIP Order. This Final DIP Order shall become effectmmediately upon its entry. To the extent
terms of the Loan Documents differ in any materapect from the terms of this Final DIP Orders
Final DIP Order shall control.

IV. Authorization of the Post-Petition Financing ard Entry Into the Loan Documents
2. The terms and conditions of the Credit Agreenaea hereby approved. The Borrowe

hereby authorized to enter into the Credit Agredraad other Loan Documents (as more particu

set forth and defined in the Credit Agreement).obJpntry of this Final DIP Order, the Borrowef i

hereby authorized to borrow in accordance with sl DIP Order, the Credit Agreement, and
other Loan Documents.

3. The Borrower is hereby authorized to incur@migations solely in accordance with {
terms and conditions set forth in the Credit Agreamother Loan Documents and this Final

Order.

16
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V. Loan Obligations

4. Upon execution and delivery of the Loan Docutsgtie Loan Documents shall constitute

valid, binding and continuing obligations of therBower, enforceable against Borrower in accord
with the terms thereof. No obligation, paymerangfer or grant of security under the Loan Docusjent
or this Final DIP Order shall be stayed, restrainanided, voidable, or recoverable under
Bankruptcy Code or under any applicable non-bartkgulaw, or subject to any defense, reduct
setoff, recoupment or counterclaim.

5. All Loans made to or for the benefit of the Baver on or after the Petition Date under
Loan Documents (collectively, the “Loans”), allenést thereon, and all Other Loan Related CI3
owing by the Borrower to the Lender under the L&mctuments and this Final DIP Order sk
hereinafter be referred to as the “Obligationstie Toans: (i) shall bear interest payable at ttesrse
forth in the Credit Agreement; (ii) shall be seacuitethe manner specified in Paragraph 7 belovy;
shall be payable in accordance with the terms efLiban Documents; and (iv) shall otherwise
governed by the terms set forth herein and in @nLDocuments.

VI. Use of Loan Proceeds

6. The Borrower shall utilize the proceeds of tlevélving Loans to pay general &
administrative expense of the Chapter 11 Case o shall not be permitted to use the procee
the Loans: (i) to finance in any way any actiont,sarbitration, proceeding, application, motion
other litigation of any type adverse to the intesexf Lender or its rights and remedies under
Agreement, the other Loan Documents, or the Fir@® Order, (ii) to finance the payment of,
application for authority to pay, any Prepetitiolai®, without the Lender’s prior written consemni:
(i) to make any payment in settlement of any @lgaction or proceeding, before any court, arloin
or other governmental body.

VII. Grant of Liens.

ance

the

jon,

the
SIS
nall
[
(i
be

nd
s of
or
this

or

at

7. As security for the full and timely payment bé&tObligations, the Lender is hereby granted:

(a) pursuant to section 364(c)(2) of the BankrupBnde, a valid, binding, continuin

enforceable and fully-perfected first priority satyinterest in and Lien

17
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on all assets and property of the Borrower an@stsite that is not otherwise subject to a Lienfas o
the date of entry of this Final DIP Order, whiclakimclude all tangible and intangible property pf
the Borrower, including Avoidance Actions,

(b) pursuant to section 364(c)(3) of the Bankrugogle, a valid, binding, continuing,

enforceable and fully-perfected security interestand Lien upon all assets and property of| the

Borrower junior to all Liens encumbering such assetd property as of the date of this Final DIP
Order, including Avoidance Actions.
Hereinafter all assets and property of the Borroavet its Estate upon which the Lender has
been granted Liens pursuant to this Final DIP Ostiatl be referred to as the “Collateral”.
8. The liens and security interests granted putgoahis Final DIP Order (“Liens”) shall not pe
subject to challenge and shall attach and becofitk kanding, continuing, enforceable, fully-perfed
and non-avoidable by operation of law as of thetiBetDate without any further action by the
Borrower, the Lender, or any other person, andautithe necessity of execution by the Borrowey, or
the filing or recordation, of any financing staten® security agreements, vehicle lien applicatipns

mortgages, deeds of trust, assignment of renitsgdilwith the U.S. Patent and Trademark Office, or

other documents. All Collateral shall be free aleécof other Liens, claims and encumbrances, ¢xcep

for Liens and security interests in existence ae@tlate of this Final DIP Order. The Borrowemup
the request of the Lender (i) shall enter into s#gainstruments in recordable form on tefms
reasonably satisfactory to the Lender with respeany Collateral identified by Lender, (ii) shiall

authorize the Lender to file and record such fimagnstatements and fixture filings with respecamy

Collateral identified by Lender, and (iii) shalkeaany such other action as required by Lender|with

respect to Collateral identified by Lender in ortteperfect the Liens granted herein. The Lendpr is

authorized to file or record such documents idigsretion, in which event all such documents sisll
deemed to have been filed or recorded at the tirdeoa the date of entry of this Final DIP Order.
VIII. Restrictions on Additional Claims or Liens

10. Except for the liens existing as of the datéhsf Final DIP Order, no lien having a priorjity
superior to opari passu with those granted pursuant to this Final DIP Ostell be granted, in the

Borrower’s Chapter 11 Case while any portion of Bast-Petition Financing (or any refinancing
18
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thereof), or the Obligations remain outstandingzdpt as expressly permitted by the Credit Agreement

other Loan Documents and this Final DIP OrderBbeower shall not grant mortgages, deeds of frust,

security interests, or liens in the Collateralhgy parties pursuant to section 364(d) of the Bapiay
Code or otherwise.

IX. 11 U.S.C. § 364(e) Protections

11. If any or all of the provisions of this Final®Order are hereafter reversed, modifjed,

vacated or stayed, such reversal, modificationatrae or stay shall not affect (i) the validity axfiy

Obligations incurred pursuant this Final DIP Orderthe Loan Documents, or (ii) the validity |or

enforceability of any claim, lien, security intetres priority authorized or created hereby or panstio

the Loan Documents with respect to any Obligatiblwdwithstanding any such reversal, modificatjon,

vacation or stay, any incurrence of Obligationsh®yBorrower shall be governed in all respectdiby

t

provisions of this Final DIP Order and the Loan Dments, and the Lender shall be entitled to gll of

the rights, remedies, protections and benefitstgohunder section 364(e) of the Bankruptcy Codtg| th

Final DIP Order, and the Loan Documents with respe@ll incurrences of the Obligations by the

Borrower.
X. Vacation of the Automatic Stay

12. Notwithstanding section 362 of the Bankrupgfode, the automatic stay is hereby

vacated and modified to the extent necessary taiptire Lender to exercise, upon the occurrence and

during the continuation of any Event of Defaultonpthree (3) Business Days’ written noticeg

to

Borrower’s counsel, counsel for any Committee (@ €Committee if the Committee does not have

counsel) and the U.S. Trustee, all rights and reesgorovided for in this Final DIP Order, the Lgan

Documents or applicable law, including, withoutitiaion, taking one or more of the following actspn
at the same or different times:

(a) reduce the amount of any outstanding Revoliogn Commitment or suspend
or terminate any outstanding Revolving Loan Comraittn

(b) charge the Default Interest on the Post-Patimancing;

19
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(c) declare all or any portion of the Obligatiommgluding all or any portion of any Logn,

to be forthwith due and payable, all without préseant, demand, protest or further notice of angk

all of which are expressly waived by Borrower;
(d) realize on any or all of the Collateral andreise any and all remedies under

Loan Documents, and applicable law, and

in

the

(e) exercise any rights and remedies under the Dmanuments and applicable law,

including all remedies provided under the Bankrygode, available to the Lender. The rights
remedies of the Lender specified in this Final Diffler are cumulative and not exclusive of any g
or remedies that the Lender may have under the De&mments or otherwise.
XI. Miscellaneous Provisions
13. The provisions of this Final DIP Order shaldinding upon and inure to the benefit of
Lender, the Borrower, and their respective sucasssad assigns. The provisions of this Final

Order and any actions taken pursuant thereto é)sirvive the entry of any order: (i) confirmiagy

plan of reorganization in any of the Chapter 11t is not a Lender Approved Reorganizat

Plan; (ii) converting the Chapter 11 Case to a casker chapter 7 of the Bankruptcy Code; or
dismissing the Chapter 11 Case; and (b) shallcoetin full force and effect notwithstanding théng
of any such order, and the claims, liens, and ggadnterests granted pursuant to this Final DI
shall maintain their priority as provided by thi;m& DIP Order until all of the Obligations g
indefeasibly paid in full and discharged in accoawith the terms of this Final DIP Order and
Credit Agreement.

14. The Borrower is hereby authorized, withoutHar order of this Court, to enter ir

and

yht

the
DIP

on
(iii)

n

agreements with the Lender providing for (a) nortanal modifications to the Credit Agreement and

other Loan Documents, or (b) any other modificatida the Credit Agreement and other Lpan

Documents necessary to conform the Credit Agreemmehibther Loan Documents to this Final DIP

Order.

15. To the extent applicable, this Final DIP Onderot subject to the 14-day stay provision of

Rule 4001(a)(3) of the Bankruptcy Rules.

20
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XIl. NOTICE OF FINAL ORDER

16. Service of Notice. Debtor shall cause a cdplyis Final DIP Order to be served witf

three (3) Business Days of its entry, by first slasil, on the (a) Office of the United Statessied)
for the District of Nevada, counsel for any Comget and if no such committee was appointed, th
the parties listed on the List of Creditors Holdithg 20 Largest Unsecured Claims; (d) all o
secured creditors, and (e) all other parties raquenotice pursuant to Bankruptcy Rule 2002.

DATED: October ___, 2016.

Prepared and respectfully submitted by:
FOX ROTHSCHILD LLP

By

BRETT A. AXELROD, ESQ.
Nevada Bar No. 5859
MICAELA RUSTIA MOORE, ESQ.
Nevada Bar No. 9676
1980 Festival Plaza Drive, Suite 700
Las Vegas, Nevada 89135

[ Proposed] Counsel for Avery Land Group, LLC
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DEBTOR-IN-POSSESSION REVOLVING CREDIT AGREEMENT
AGREEMENT, dated as of October __, 2016, betwe¥ERY LAND GROUP, LLC, a
Nevada Limited Liability Company (“Borrower” or_“or”), debtor-in-possession in a case

pending under Chapter 11 of the Bankruptcy Code ‘@hapter 11 Case”); and BDH Gypsum,

a Nevada limited liability company (the “Lender”’dartogether with the Borrower, collectively

referred to as the_"Parties”). Capitalized ternsedj but not immediately defined, in this

Agreement shall have the meanings ascribed totsunts later or elsewhere in this Agreement.
RECITALS

WHEREAS, on September 9, 2016 (“Petition Date”)rBwer filed a voluntary petition
with the Bankruptcy Court initiating the Chapter @ase and has continued in the possession of
its assets and in the management of its busineassignt to Bankruptcy Code Sections 1107 and
1108;

WHEREAS, an on-going need exists for the Borrowerobtain funds in order to
continue the operation of its business as debtpoessession under Chapter 11 of the
Bankruptcy Code and, accordingly, the Borrower temuested that the Lender extend post-
petition financing to the Borrower;

WHEREAS, the Lender is willing to make the Loanghe Borrower upon the terms and
conditions set forth herein;

WHEREAS, all exhibits hereto or expressly identifian this Agreement, are
incorporated herein by reference, and taken togethall constitute a single agreement.

NOW, THEREFORE, in consideration of the mutual cav@s hereinafter contained,

and for other good and valuable considerationptrées hereto agree as follows:
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ARTICLE |
DEFINITIONS
1.1 Defined Terms.

Capitalized terms used in this Agreement and theerot.oan Documents shall have
(unless otherwise provided elsewhere in the LoaocuDents) the following respective meanings
and all section references in the following deiaris shall refer to Sections of the Agreement:

“Affiliate” shall mean, as to any Person, any otRerson which, directly or indirectly, is
in control of, is controlled by, or is under commoantrol with, such Person. For purposes of
this definition, “control” of a Person shall medretpower, directly or indirectly, either (a) to
vote a majority of the outstanding equity secusiti@ving ordinary voting power for the election
of directors of such Person or (b) to direct orseathe direction of the management and policies
of such Person, whether by contract or otherwise.

“Agreement” shall mean this Debtor-in-Possessioad@rAgreement, as the same may
from time to time be amended, modified or suppletedn

“Administrative Claim” shall mean a Claim for cosiad expenses of administration of

the Chapter 11 Case pursuant to Bankruptcy Codgossc503(b), 507(a)(2) or 507(b),

including: (a) the actual and necessary costs apédnses incurred after the Petition Date and
through the effective date of a confirmed Reorgation Plan of preserving the Borrower’s

Estate and operating the Borrower’s business (@clwages, salaries, or commissions for
services, and payments for goods and services);cdimpensation and reimbursement of
expenses for legal, financial advisory, accounteyl other services, including but not limited
to, Professional Fees allowed pursuant to sec8@8s 330(a), or 331 of the Bankruptcy Code or

otherwise for the period commencing on the Petibate and ending on the effective date of a
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confirmed Reorganization Plan; (c) all fees andrgbs assessed against the Estate pursuant to
chapter 123 of the Judicial Code and 28 U.S.C. @188d (d) all Bankruptcy Court approved
requests for compensation or expense reimburseiorentaking a substantial contribution in the
Chapter 11 Case pursuant to Bankruptcy Code §$%533( (4), and (5).

“Advance” shall mean the Lender’s disbursementrotpeds of a Loan to Borrower in
accordance with this Agreement.

“Avoidance Actions” shall mean any actions commehaar that may be commenced

before or after the Effective Date, pursuant totisacs44, 545, 547, 548, 550 or 551 of the
Bankruptcy Code.

“Bankruptcy Code” shall mean 11 U.S.C. 88 101 eet,sas amended.

“Bankruptcy Court” shall mean the United States Baptcy Court for the District of

Nevada.

“Bankruptcy Rules” shall mean the Federal RuleBamhkruptcy Procedure, as the same

may from time to time be in effect and applicalole¢ite Chapter 11 Case.
“Borrower” shall have the meaning ascribed thenetihe Preamble.

“Borrowing Availability” means, at any time, (a)dlaggregate amount of the Maximum

Commitment Amount at such timkess (b) the Total Utilization of Loan Commitments.
“Business Day” shall mean a day other than a Sayur8unday or other day on which
commercial banks in Nevada are authorized or reduy law to close.

“Cash Collateral Order” shall mean an order entérethe Bankruptcy Court

“Chapter 11 Case” shall have the meaning asctibeto in the Preamble.

“Claim” has the meaning set forth in section 10X(bjhe Bankruptcy Code.
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“Closing Date” shall mean the date of entry of fimal DIP Order by the Bankruptcy
Court and execution by all Parties of this Agreetaend all other Loan Documents (other than
Notes to be executed with respect to Loans to merafter Closing Date).

“Code” shall mean the Internal Revenue Code of 1@86amended from time to time,
and the regulations promulgated and rulings issheceunder.

“Collateral’” shall mean all assets and propertieany kind and nature of the Borrower
and the Estate, including without limitation, rgabperty and personal property, all deposit
accounts and securities accounts, cash, accoudwable, chattel paper, inventory, equipment,
rolling stock and general intangibles pursuanteot®®n 364(c) and (d) of the Bankruptcy Code
including Avoidance Actions..

“Commitment Termination Date” shall mean the eatligf (a) the Maturity Date, (b) the

date of substantial consummation (as defined itige&101 of the Bankruptcy Code and which,
for purposes of this Agreement, shall be no latantthe effective date of a confirmed
Reorganization Plan), and (c) the accelerationhef ltoans and the termination of the Loan
Commitments in accordance with the terms hereof.

“Court Fees” shall mean fees payable to the Clétke Bankruptcy Court.

“Confirmation Order” shall mean the Final Order emed by the Bankruptcy Court

(unless the requirement of a Final Order has beaived pursuant to applicable terms and
conditions), together with all extensions, modificas and amendments thereto, confirming a
Reorganization Plan

“Default” shall mean any of the events specifieddin, whether or not any requirement
for the giving of notice, the lapse of time, ormadr any other condition, has been satisfied.

“Dollars” or “$” shall mean lawful currency of thénited States of America.

4
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“Effective Date” shall mean the date any Reorgatmin Plan, which has been confirmed
pursuant to the Bankruptcy Court Order, becomescg¥e in accordance with its terms, or the
occurrence of the “Effective Date” as defined iny aReorganization Plan which has been
confirmed by the Bankruptcy Court Order.

“Estate” shall mean the estate of Debtor that wasted by the commencement of the
Chapter 11 Case pursuant to Bankruptcy Code 85l slaall be deemed to include any and all
privileges and incorporeal hereditaments of Debtat any and all interests in property, whether
real, personal or mixed, rights, causes of actamnidance powers or extensions of time that
Debtor or the Estate shall have had effective athefPetition Date or thereafter, whether by
virtue of Bankruptcy Code 88 544, 545, 546, 548,519 or 550 or otherwise.

“Event of Default” shall have the meaning ascritiegleto hereinafter.

“Einal DIP Order” means the Final Order of the Bamgkcy Court entered after a final

hearing, upon an application of the Borrower reabbnsatisfactory in form and substance to
the Lender, under Bankruptcy Rule 4001(c), or sother procedures as approved by the
Bankruptcy Court, and assuming satisfaction ofdtandards prescribed in section 364 of the
Bankruptcy Code, together with all extensions, riicdiions and amendments thereto, which
order shall be satisfactory in form and substanckeinder, which, among other matters but not
by way of limitation, (i) approves, on a final b&sithe transactions contemplated in this
Agreement, (ii) authorizes, on a final basis, therBwer to enter this Agreement and obtain
credit, incur indebtedness, provide Lender withltlens to secure payment of the Obligations in
accordance herewith, and (iii) includes a findihgttthe Lender is extending credit to Borrower

in good faith within the meaning of Bankruptcy C&l864(e).
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“Final Order” means an order or judgment enteredheyBankruptcy Court: (a) that has
not been reversed, stayed, modified, amended, eelolaried or set aside, and as to which (i)
any right to appeal or seek certiorari, reviewrgeanent, stay or rehearing has been waived or
(ii) the time to appeal or seek certiorari, revieagrgument, stay or rehearing has expired and no
appeal or petition for certiorari, review, reargumestay or rehearing is pending; or (b) as to
which an appeal has been taken or petition fonarari, review, reargument, stay or rehearing
has been filed and (i) such appeal or petitiorcétiorari, review, reargument, stay or rehearing
has been resolved by the highest court to whichotder or judgment was appealed or from
which certiorari, review, reargument, stay or reimgawas sought and (ii) the time to appeal
further or seek certiorari, review, reargumenty starehearing has been waived or expired and
no such further appeal or petition for certioregyiew, reargument, stay or rehearing is pending,
provided, however, that no order or judgment sfallto be a “Final Order” hereunder solely
because of the possibility that a motion pursuansdction 502(j) or 1144 of the Bankruptcy
Code, Rule 59 or 60 of the Federal Rules of Civddedure or Bankruptcy Rule 9024 may be
Filed with respect to such order or judgment.

“General Unsecured Claims” shall mean all the Céaagainst the Debtor, including any

deficiency or other unsecured Claims of Prepetitiender and Claims resulting from rejection
of executory contracts and unexpired leases, tieab@ secured Claims, Administrative Claims,
or Priority Claims, and that are not subject toagdmation by agreement or otherwise.

“Lender” shall have the meaning ascribed theretihvénPreamble.

“Lender Approved Reorganization Plan” shall medRemrganization Plan, as the same

may from time to time be amended, restated, nedlidif supplemented by mutual agreement of
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the Parties that is otherwise acceptable in forth @ubstance to Lender in its sole and absolute
discretion.

“Lender Approved_Plan’s Effective Date” shall metre date a Lender Approved

Reorganization Plan, which has been confirmed puntsio the Plan Confirmation Order,
becomes effective in accordance with its termsther occurrence of the “Effective Date” as
defined in a Lender Approved Reorganization Planctvthas been confirmed by the Plan
Confirmation Order.

“Lien” shall mean a charge against or interestrimperty to secure payment of a debt or
performance of an obligation, including (a) any tgage, deed of trust, pledge, statutory
deemed trust, hypothecation, assignment, depasihgegment, encumbrance, lien (statutory or
other), charge or other security interest or amfgrence, priority or other security agreement or
preferential arrangement of any kind or nature abatver (including, without limitation, any
conditional sale or other title retention agreememd any financing lease having substantially
the same economic effect as any of the foregoiagtiaa filing of any financing statement under
the Uniform Commercial Code (other than the filiagany such financing statement which
states therein that such filing is a precautiorfdiygg only and is filed in connection with “true
leases” only) or comparable law of any jurisdicjiofb) any arrangement or agreement which
prohibits Borrower from creating any mortgage, gkedhypothecation, deposit arrangement,
encumbrance, lien, charge or other security inte@sfrom entering into any agreement or
arrangement described in clause (a) of this defmibr (c) the sale, assignment, pledge or
transfer for security of any accounts, generalngiiales or chattel paper of Borrower with or
without recourse.

“Litigation” shall have the meaning ascribed therkéreinafter.
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“Loans” shall mean the loans made pursuant toAgreement.

“Loan Documents” shall mean this Agreement, andhsacditional documents,

instruments, and agreements as required underAtrisement and/or as may be reasonably
required by the Lender to implement the terms &ecédiate the purposes of this Agreement and
the Final DIP Order, including, without limitatiothe Notes, security agreement, deed of trust,
assignment of rents and all other agreements,umstints, documents and certificates executed
and delivered to, or in favor of, Lender and inahgdall other pledges, powers of attorney,
consents, assignments, contracts, notices, aadhelt written matter whether heretofore, now or
hereafter executed by or on behalf of Borrower amrection with the Agreement or the
transactions contemplated hereby. Any referencehia Agreement or any other Loan
Document to a Loan Document shall include all exbilihereto, and all amendments,
restatements, supplements or other modificatiosieth, and shall refer to this Agreement as the
same may be in effect at any and all times suareate becomes operative.

“Material Adverse Effect” shall mean a material atke effect on (a) the business,

operations, property or condition (financial or extise) of the Borrower, (b) the ability of the
Borrower to fully and timely perform its Obligatisror (c) the validity, priority or enforceability
of this Agreement, any of the Revolving Notes oy ahthe other Loan Documents, or the rights
or remedies of the Lender hereunder or thereunder.

“Maturity Date” shall mean the earlier of (a) Ded®mn 9, 2021, or (b) the Effective Date
of confirmed Reorganization Plan.

“Maximum Commitment Amount” shall mean the sum qf to $500,000 excluding

interest and Other Loan Related Claims that aréadmed and added to the principal balance of

the Loans pursuant to the terms of this Agreement.

8
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“Notes” shall mean the Notes issued pursuantigoAgreement.

“Notice of Loan” shall have the meaning ascribegeréo hereinafter.

“Obligations” shall mean the unpaid principal ofdamnterest (including, without
limitation, interest accruing after the maturity the Loans) on the Notes and pursuant to this
Agreement, and any Lender Costs.

“Other Loan Related Claims” shall mean any reiméarent obligations, commitment or

other fees, indemnities, costs, expenses or otaensto which the Lender is entitled under this
Agreement, Notes or any other Loan Documents.

“Plan Confirmation Order” shall mean the Final Qreeatered by the Bankruptcy Court

(unless Lender waives the requirement of a Fina@e@r satisfactory in form and substance to
Lender, together with all extensions, modificati@msl amendments thereto confirming a Lender
Approved Reorganization Plan.

“Person” shall mean an individual, partnership,pooation, limited liability company,
business trust, joint stock company, trust, unipoocated association, joint venture,
governmental authority or other entity of whatenature.

“Petition Date” shall have the meaning ascribedétwmein the Recitals.

“Pre-Petition” means anytime or date prior to tletitibn Date.

“Priority Claim” shall mean a Claim entitled toigrity under sections 507(a)(2) through
(8) of the Bankruptcy Code.

“Professional” shall mean any Person or Entity) g@aployed pursuant to a Bankruptcy

Court order in accordance with sections 327 or 1b03he Bankruptcy Code and to be

compensated for services rendered prior to or enBffiective Date, pursuant to sections 327,
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328, 329, 330, or 331 of the Bankruptcy Code; drafarded compensation and reimbursement
by the Bankruptcy Court pursuant to section 503(b)€ the Bankruptcy Code.

“Professional Fees” shall mean all reasonable fees expenses incurred by

Professionals and allowed by the Bankruptcy Court.

“Professional Fee Claims” shall mean any Claimdompensation or reimbursement of
fees and expenses as may be requested by a Ryofdsg the extent such Professional is
required to apply to the Bankruptcy Court for papmef such Claim pursuant to sections 326,
328, 330 or 331 of the Bankruptcy Code or as otlsergrovided in a Reorganization Plan.

“Reorganized Debtor” shall mean on or after thée&@fve Date, the Debtor, as a

reorganized debtor.

“Reorganization Plan” shall mean a plan of reorgaimon or liquidation filed by the

Debtor, any creditor(s), a trustee or any othetyparinterest in the Chapter 11 Case.

“‘Requirement of Law” as to any Person shall meandértificate of incorporation and

bylaws or other organizational or governing docutsef such Person, and any law, treaty, rule
or regulation or determination of an arbitratoaarourt or other governmental authority, in each
case, applicable to or binding upon such Pers@anmyiof its property or to which such Person or
any of its property is subject.

“Subsidiary” or “Subsidiaries” of a Person shallanea corporation, partnership or other
entity of which shares of stock or other ownerghtgrests having ordinary voting power (other
than stock or such other ownership interests hastrotp power only by reason of the occurrence
of a contingency) to elect a majority of the boafddirectors or other managers of such

corporation, partnership or other entity are attihee owned, or the management of which is
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otherwise controlled, directly or indirectly thrdugne or more intermediaries, or both, by such
Person. Unless otherwise indicated, all referetm&ibsidiaries are to the Subsidiaries of Borro

“Total Utilization of Loan Commitments” means, aSamy date of determination, the

sum of the aggregate principal amount of all outditay Loans excluding interest and Other
Loan Related Claims that are capitalized and addethe principal balance of the Loans
pursuant to the terms of this Agreement.

“US Trustee” shall mean the United States Truste¢hie District of Nevada.

“US Trustee Fees” shall mean fees payable to theTtiStee pursuant to 28 U.S.C.

§ 1930.
1.2  Other Definitional Provisions.

(a) Unless otherwise specified therein, all ted®Bned in this Agreement shall have
their respective defined meanings when used iNibtes or other document made or delivered
pursuant hereto.

(b) As used herein, in the Notes or any other LBatument made or delivered
pursuant to this Agreement, accounting terms redattdo Borrower and accounting terms partly
defined in Section 1.1, to the extent not definglthll have the respective meanings given to
them under normal and customary use.

(c) The words “hereof”, “herein” and “hereundericawords of similar import when
used in this Agreement shall refer to this Agreein@na whole, including all Exhibits, as the
same may from time to time be amended, restatedjfiexd or supplemented, and not to any
particular section, subsection or clause containetthis Agreement or any such Exhibit. The
meanings given to terms defined herein shall bekgapplicable to both the singular and plural

forms of such terms.
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(d) Unless the context otherwise requires, eafdrerce herein to any agreement,
document or instrument (including the Loan Docuragshall be deemed a reference to such
agreement, document or instrument as amendedjegstupplemented or otherwise modified
from time to time.

(e) The term “includes” and “including” shall ndie construed to imply any
limitation.

® In this Agreement, in the computation of pelsof time from a specified date to a
later specified date, the word “from” means “frondancluding” and the words “to” and “until”
each mean “to but excluding.” Periods of daysrrefito in this Agreement shall be counted in
calendar days unless Business Days are expressygriired. Any period determined hereunder
by reference to a month or months or year or ysha#l end on the day in the relevant calendar
month in the relevant year, if applicable, immeeliat preceding the date numerically
corresponding to the first day of such period, mted that if such period commences on the last
day of a calendar month (or on a day for whichéhemo numerically corresponding day in the
calendar month during which such period is to erslj¢ch period shall, unless otherwise
expressly required by the other provisions of &gseement, end on the last day of the calendar
month.

1.3 Payment Terms, Referencesto Money.

Except as expressly set forth herein to the contr@) all payments made by the
Borrower shall be made in Dollars in respect ofipipal and interest on the Loans, and (b) to the
extent not otherwise indicated, all amounts of nyoneferenced herein shall mean and be

references to amounts of money denominated in Bolla
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ARTICLE I
AMOUNT AND TERM S OF LOANS
21 Loan Commitments.

Subject to the terms and conditions in this Agresimieom and after the Closing Date,
Lender agrees to make Loans to Borrower from timane secured by the Collateral until the
Commitment Termination Date in an aggregate praicmount at any one time outstanding not
to exceed the Borrowing Availability; provided tHagnder shall not be permitted or required to
make any Loan if, after giving effect thereto, #ygregate outstanding principal amount of all
Loans outstanding (exclusive of interest and Otleam Related Claims that are capitalized and
added to the principal balance of the Loans putst@nhe terms of this Agreement) would
exceed the Borrowing Availability.

2.2 Notes.

Each Loan made by Lender shall be evidenced byoanipsory note issued by the
Borrower made payable to the order of Lender subisity in the form ofExhibit A (a “
Note”), with appropriate insertions as to date gnidicipal amount and in a principal amount
equal to the lesser of (a) the amount of the Loam@itment and (b) the aggregate unpaid
principal amount of all Loans made by Lender, essle of interest and Other Loan Related
Claims that are capitalized and added to the praldalance of the Loans pursuant to the terms
of this Agreement. Each Note shall (i) be datedfats date of issuance, (ii) be stated to mature
on the Maturity Date or such earlier date the Losimal be due and payable in full, whether by
acceleration or otherwise, pursuant to the termshisf Agreement and (iii) provide for the

payment of all principal, accrued interest and @tlyer Loan Related Claims.
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2.3  Procedurefor Loansand Payments.

(a) Until the Commitment Termination Date, the Beover may borrow under the
Loan Commitments on any Business Day. Prior t® Z10n. Nevada time on the Borrowing
Date requested by the Borrower, Lender will make #imount of the Loan available to the
account of the Borrower.

(b) The Loans (including all interest and OtheahdRelated Claims, capitalized and
added to the principal balance of the Loans) dtmlbaid in full on or prior to the Commitment
Termination Date, pursuant to the terms herein.ndee’s obligation to make Loans shall
terminate at the close of business on the BusiDagammediately preceding the Maturity Date,
unless sooner terminated in accordance with timestéereof.

24  Permanent Reduction of Revolving Loan Commitment.

The Borrower shall have the right, upon not lesntfive Business Days’ notice, to
terminate the Loan Commitment or, from time to tineereduce permanently the amount of the
Maximum Commitment Amount in whole or in part. $Suceduction of the Maximum
Commitment Amount shall be accompanied by paymertll of all outstanding principal and
accrued interest thereon, to and including the da®ich prepayment, together with any Other
Loan Related Claims due and owing such that atteh payment, the total amount outstanding
on all Loans shall not exceed the Maximum Commitienount as reduced hereby.

25 Interest Rates, Commitment Fees and Payment Dates.

(a) Each Loan (and all amounts capitalized anetddd the principal balance of the

Revolving Loans) shall bear interest at a preannum of fifteen per cent (15%).

(b) There shall be no commitment fee for the Lganevided under this Agreement.

14
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(c) Notwithstanding the foregoing, in the eveny &went of Default has occurred
and is continuing, the Loan shall bear interesa atiteper annum equal to the rate set forth

above plus 5.0% (“Default Interest”) from the dateoccurrence of such Event of Default until

the date such Event of Default is cured or waiadte( as well as before judgment). In addition,
should any interest on any Loan or any other obbga payable hereunder not be paid when due
(whether at the stated maturity, by acceleratiomtberwise), such overdue amount shall bear
interest (to the extent permitted by law in theecas interest on interest) at a rager annum
equal to rate set forth above plus 5.0%, in eace,ciom the date of such non-payment until
such amount is paid in full (after as well as befudgment).

(d) Accrued Interest is due and payable on eatbrdat Payment Date. Accrued
interest on the Loans not paid on the Interest RayrDate will be capitalized and added to the
outstanding principal balance of the Loans as ofhéaterest Payment Date.

(e) Other Loan Related Claims will be capitalizesd eadded to the outstanding
principal balance of the Loans as of the date Sitler Loan Related Claims becomes due.

2.6  Computation of Interest.

(a) Interest shall be calculated for the actuahiber of days elapsed on the basis of a
hypothetical year of 365 days.

(b) Each determination of an interest rate pursteaany provision of this Agreement
shall be conclusive and binding on the Borrower tinedLender in the absence of manifest error.
Any payment of interest on any Loan shall be subjeany applicable withholding taxes and

any amount withheld shall be treated as having lpaehby the Borrower to the Lender.
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2.7 Prepayments.

(a) Optional Prepayments. Borrower may, at ametand from time to time prepay
the Loans, in whole or in part, without premiumpanalty, upon irrevocable written notice to
the Lender by 11:00 a.m. (Nevada time) on such ofgpeepayment, in each case specifying the
date and amount of prepayment. If any such nagiggven, the amount specified in such notice
shall be due and payable on the date specifiectithetogether with any amounts payable,
accrued interest to such date on the amount pregpaicany outstanding fees and expenses then
due and owing. Any prepayment shall be appliethéfollowing order of priority (a) first, to
the payment of all Other Loan Related Claims dwk@ayable to the Lender on such date under
and in respect of the Loans; and (b) second, t@ayment of the outstanding principal amount
of all of the Notes that are due and payable td_#mer on such date, together with all accrued
and unpaid interest thereon.

(b) Mandatory Prepayments. If at any time the Tafélization of the Loan
Commitments exceeds the Maximum Commitment AmoBatrower shall repay the aggregate
outstanding Loan to the extent required to elin@raich excess.

2.8  Useof Proceeds.

The Borrower shall utilize the proceeds of the loavlely to pay general and
administrative expenses including, without limivatj payroll, fuel costs, Professional Fees and
US Trustee Fees, all consistent with the Final Oi&er. Borrower shall not be permitted to use
the proceeds of the Loans: (i) to finance in any \&ay action, suit, arbitration, proceeding,
application, motion or other litigation of any typdverse to the interests of Lender or its rights
and remedies under this Agreement, the other LaacuMents, or the Final DIP Order, (i) to

finance the payment of, or application for authot@ pay, any Prepetition Claim, without the
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Lender’s prior written consent, and (iii) to makeygpayment in settlement of any Claim, action
or proceeding, before any court, arbitrator or otfevernmental body.
2.9  SeparateLoansNot To Exceed Commitment.

All Loans to the Borrower and all of the other @hliions of Borrower arising under this
Agreement and the other Loan Documents shall dotstiseparate loans to the Borrower,
evidenced by a separate promissory note executelebBorrower; provided, however, that the
total outstanding balance of all Loans by Borroyexclusive of interest and Other Loan Related
Claims capitalized and added to the principal bzdaof the Revolving Loans pursuant to the
terms of this Agreement) shall not exceed the khaxn Commitment Amount as in effect from
time to time under this Agreement.

2.10 [intentional left blank]

211 Payment of Obligations.

Upon the maturity (whether by acceleration or otheg) of any of the Obligations under
this Agreement or any of the other Loan Documethis,Lender shall be entitled to immediate
payment of such Obligations without further apglmato or order of the Bankruptcy Court.

2.12 No Discharge; Survival of Claims.

Borrower agrees that to the extent the Obligatiogreunder are not satisfied in full, (i)
its Obligations arising hereunder shall not be lthsged by the entry of an order confirming a
Reorganization Plan (and the Borrower, pursuai@dction 1141(d)(4) of the Bankruptcy Code,

hereby waives any such discharge).
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ARTICLE 111
REPRESENTATIONS AND WARRANTIES

To induce Lender to make the Loans, the Borrowakes the following representations
and warranties to Lender with respect to Borrowsrof the date of the entry of Final DIP Order
which shall survive the execution and deliveryho$ tAgreement.

3.1  Corporate Existence; Compliance with Law.

Borrower (a) is duly organized, validly existingdaim good standing under the laws of
Nevada; (b) is duly qualified as a foreign corpmmtor limited liability company, as the case
may be, and is in good standing under the lawsaofi gurisdiction where its ownership or lease
of property or the conduct of its business requigsh qualification, except where the failure to
be so qualified could not reasonably be expectddhte a Material Adverse Effect; (c) subject to
the entry of the Final DIP Order by the Bankrup@yurt, has the requisite corporate power and
authority and the legal right to effect the trat®ars contemplated hereby and by the other Loan
Documents to which it is a party; (d) subject t@ tbntry of the Final DIP Order by the
Bankruptcy Court, has the requisite corporate poaed authority and the legal right to
including, without limitation, to own, pledge, mgdge or otherwise encumber and operate its
properties, to lease the property it operates uteise and to conduct its business as now,
heretofore and proposed to be conducted; and (e)cismpliance with all Requirements of Law
except to the extent that the failure to complyeketh could not reasonably be expected to have
a Material Adverse Effect.

3.2  Corporate Power, Authorization, Enforceable Obligations.
Upon, and subject to, entry of the Final DIP Orda},Borrower has the corporate power

and authority, and the legal right, to make, delaed perform the Loan Documents to which it
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is a party and to authorize the execution, deliveng performance of the Loan Documents to
which it is a party, (b) Borrower has the approgripower and authority to borrow hereunder
and has taken all necessary corporate action tooam¢ the borrowings on the terms and
conditions set forth in this Agreement and in theds, (c) the Agreement, and each other Loan
Document to which it is a party will be, duly exéed and delivered on behalf of Borrower, and
(d) this Agreement, and each other Loan Documemnthich Borrower is a party when executed
and delivered, will constitute, a legal, valid amdding obligation of the Borrower, enforceable
against the Borrower in accordance with its terrfwhether enforcement is sought by
proceedings in equity or at law).
3.3 NolLegal Bar.

Except for the effect of the filing of the Chapfiek Case, and subject to the entry of the
Final DIP Order, the execution, delivery and parfance of the Loan Documents to which
Borrower is a party, the borrowings by the Borrowereunder and the use of the proceeds of the
Loans (a) will not violate any Requirement of Law material contractual obligation of
Borrower, (b) will not accelerate or result in theceleration of any payment obligations of
Borrower, and (c) will not result in, or requirdetcreation or imposition of any Lien on any of
the respective properties or revenues of the Bargursuant to any such Requirement of Law
or material contractual obligation.
34 NoMaterial Litigation.

Other than for any litigation, investigation or peeding before the Bankruptcy Court in
the Chapter 11 Case, no litigation, investigationpmceeding of or before any arbitrator or
governmental authority (collectively, “Litigation$ pending or, to the knowledge of Borrower,

threatened by or against Borrower (a) with respe@ny of the Loan Documents or any of the

19
ACTIVE\42841204.v1-10/21/16



Case 16-14995-abl Doc 90 Entered 10/31/16 13:36:46 Page 42 of 59

transactions contemplated hereby or thereby, owfi¢h could reasonably be expected to have
a Material Adverse Effect.
3.5 No Default.

Borrower is not in default under, or with respeat &ny of its material contractual
obligations arising after the Petition Date in aegpect which could reasonably be expected to
have a Material Adverse Effect. Immediately afjering effect to this Agreement, no post-
petition Default or Event of Default has occurred & continuing.

3.6 Taxes

Borrower has filed or caused to be filed all tatures which, to the knowledge of the
Borrower are required to be filed. Borrower hagdpall taxes shown to be due and payable on
said returns or on any assessments made agaonsariy of its property and all other taxes, fees
or other charges imposed on it or any of its priypey any governmental authority (other than
any tax, fee or other charge the amount or validitwhich is currently being contested in good
faith by appropriate proceedings and with respectwhich reserves in conformity with
customary usage has been provided on the booksoob®er or which accrued or became
payable prior to the Petition Date); and, no ta@n_has been filed, and, to the knowledge of
Borrower, no claim is being asserted, with respeetny such tax, fee or other charge.

3.7 Purposeof Loans.
The Borrower shall not use the proceeds of any llearunder other than in accordance

with this Agreement.
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3.8  Accuracy and Completeness of Information.

All information, reports and other papers and daith respect to the Borrower (other
than projections) furnished to the Lender by or lmhalf of Borrower, were, at the time
furnished, complete and correct in all materiapesss, or have been subsequently supplemented
by other information, reports or other papers dagdi the extent necessary to give the Lender a
true and accurate knowledge of the subject mattatlimaterial respects other than as set forth
in this Agreement, there is no fact known to Boreowvhich has, or could reasonably be
expected to have, a Material Adverse Effect.

3.9 TheRequired Orders.

On or prior to the date of the making of any Loa&neunder, the Final DIP Order shall
have been entered and shall not have been stayeshdad (without the Lender’s prior written
consent), vacated, reversed, rescinded or othemasgified in any respect. Upon the maturity
(whether by the acceleration or otherwise) of ahthe Obligations of the Borrower hereunder
and under the other Loan Documents, the Lendel sbantitled to immediate payment of such
Obligations, and to enforce the remedies providedhéreunder, without further application to
or order by the Bankruptcy Court.

3.10 [intentionally left blank]

3.11 Reorganization Matters.
(a) The Chapter 11 Case was commenced on thaoRdliate in accordance with
applicable law and proper notice thereof and tloger notice for the hearing for the approval of

the Final DIP Order has been given.
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(b) The Final DIP Order is in full force and effdtas not been reversed, stayed,
modified or amended.

(c) Notwithstanding the provisions of Section 362tlwe Bankruptcy Code, upon the
maturity (whether by acceleration or otherwise)aofy of the Obligations, Lender shall be
entitled to immediate payment of such Obligationsl & enforce the remedies provided for
hereunder, without further application to or ortgithe Bankruptcy Court.

ARTICLE IV
CONDITIONS PRECEDENT
4.1 LoansConditioned Upon Entry of theFinal DIP Order.

The obligations of the Lender to make each Loarawah after the Closing Date, or to
take, fulfill, or perform any other action hereundke subject to the satisfaction of the following
conditions precedent:

(a) Bankruptcy Court Orders. Either an interimtlee Final DIP Order shall have
been entered by the Bankruptcy Court, shall bailinfédrce and effect and shall not have been
stayed, reversed, vacated or rescinded or, witti@utvritten consent of the Lender, conditional
or delayed, modified or amended in any respect é&nd, the subject of a pending appeal in any
respect, neither the making of such Loans nor #rdopmance by the Borrower of any of its
Obligations hereunder or under the Loan Documentsder any other instrument or agreement
referred to herein shall be the subject of a ptéseffective stay pending appeal

(b) Loan Documents. The Lender shall have receiliesdAgreement, the Note and
all other Loan Documents, each other agreemenyrdents and instruments relating to the loan
and other credit transactions contemplated by #Agseement, each duly executed where

appropriate and in form and substance satisfa¢tottye Lender.
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() No Material Adverse Effect. No Material Adsger Effect shall have occurred
with respect to Borrower between the Petition Datd the date of making the initial Loan and
each Loan thereafter, other than those which custibroccur as a result of the pendency of the
Chapter 11 Case.

(d) Litigation. No litigation shall have been comanced or be pending which has
not been stayed by the commencement of the Chapté€ase and which, if successful, would
have a Material Adverse Effect on Borrower, itsibass or ability to repay the Loans or which

would challenge this Agreement, Final DIP Ordethertransactions contemplated thereby.

ARTICLE YV
NEGATIVE COVENANTS

From the date hereof and for so long as the Loamr@itments remain in effect, any
Note(s) remain outstanding and unpaid or any Otiigais owing to the Lender hereunder,
Borrower hereby agrees that it will not, (and wilbt seek, unless in connection with an
amendment to the Agreement that is reasonablyylikel be approved by the Lender),
Bankruptcy Court authority to:

5.1 Limitation on Indebtedness.

Create, incur, assume or permit to exist any inethietss, or enter into any agreement or
binding commitment to create, incur, assume oresutid exist any indebtedness, except the
Loans and the other Obligations created underAfiisement;

5.2  Limitation on Liens.
Create, incur, assume or permit to exist any Lina its properties, assets or revenues,

(whether now owned or hereafter acquired), exceptinichoate Liens for taxes, assessments or
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governmental charges or levies or Liens for tagssessments, governmental charges or levies
not yet due or which are being contested in godH fay appropriate proceedingw;ovided that
adequate reserves with respect thereto are maagtain the books of the Borrower;

5.3  Limitation on Sale of Assets.

(a) Convey, sell, lease, assign, transfer or otiserwdispose of any of its property,
business or assets (including, without limitatiany capital stock of Borrower, receivables and
fee or leasehold interests), whether now owned esedfter acquired, in each case, in one
transaction or a series of transactions to anyodReesxcept:

(1) as otherwise approved in writing prior to tbensummation thereof by
Lender; and

(i) the sale of equipment or other disposition absolete or worn out
property in the ordinary course of business andnigaa book value not exceeding$  in the
aggregate in any Fiscal Year, provided that thepmeteeds of each transaction (if any) are
applied in prepayment of the Loans;

(b) Incur, create, assume, suffer to exist amieany other Lien which ipari passu
with or senior to the claims of the Lender granpedsuant to this Agreement and the Final DIP
Order.

54  Plan of Reorganization.

Propose, file, solicit votes for, support, consienbr prosecute a Reorganization Plan or

disclosure statement attendant thereto for the daer that is not a Lender Approved

Reorganization Plan or otherwise acceptable to &end form and substance.
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ARTICLE VI
AFFIRMATIVE COVENANTS

From the date hereof and for so long as the Loamr@itments remain in effect, any
Note remains outstanding and unpaid or any Obbgats owing to the Lender hereunder,
Borrower shall perform or be subject to the follogi
6.1 Monthly Operating Reports. Each month Borrower shall provide Lender with ayop
of the Monthly Operating Reports prepared by Boepand filed with the Bankruptcy Court in
accordance with US Trustee guidelines, contemporaste with such reports filing with the
Bankruptcy Court.
6.2 Other USTrustee Reports. Borrower shall provide Lender with a copy of they aher
reports or information mandated or requested byi® Trustee in accordance with US Trustee
guidelines, contemporaneously with the Borrowewjgliog such reports to the US Trustee.
6.3 [INTENTIONALLY LEFT BLANK]
6.4  Other Requirements. Borrower will:

(a) deliver to the Lender all financial statemeatsd other reporting reasonably
requested by the Lender;

(b) promptly provide written notice to the Lenadithe receipt of any notice of

(i) the commencement of any material litigationiaggor involving the Borrower

(including any insolvency, administration, liquigat, or similar proceeding relating to the
Borrower) other than with respect to proceedingsupht in the Chapter 11 Case or in any
adversary proceeding related to the Chapter 11,Case

(if) termination of or default under any materiahtract, and
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(i) noncompliance with any rule, statute, law,rpé& or license that could
reasonably be expected to have a Material AdveifeetE
() maintain adequate insurance; and
(v) provide the Lender, and its advisors, with oeedble access to all of the
Borrower’s facilities and offices for the purposdgeviewing the business operations and assets

of the Borrower.

ARTICLE VII
TERMINATION
7.1  Termination.

(a) The financing arrangements contemplated herdiall be in effect until the
Commitment Termination Date, and the Loans andthr Obligations shall be automatically
due and payable in full on such date.

(b) Borrower shall pay the entire Obligations owitg the Lender under this
Agreement and other Loan Documents, on the EffedDate of any confirmed Reorganization
Plan in cash (immediately available funds).

(c) In the event that a Reorganization Plan is acostfirmed and/or the Chapter 11
Case is converted to a case under Chapter 7 oBain&ruptcy Code, or dismissed, then the
entire Obligations owing to Lender under this Agneat and other Loan Documents shall be
fully paid to Lender in cash (immediately availalfilends) upon the entry of any order (i)
converting this Chapter 11 Case to a case undegstehd@ of the Bankruptcy Code or (ii)

dismissing this Chapter 11 Case.
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7.2 Survival of Obligations Upon Termination of Financing Arrangements.

Except as otherwise expressly provided for in tll@ri Documents, no termination or
cancellation (regardless of cause or procedure)amf financing arrangement under this
Agreement shall in any way affect or impair theigdtions, duties and liabilities of the
Borrower or the rights of Lender relating to anypaid portion of the Loans or any other
Obligations, due or not due, liquidated, contingentunliquidated or any transaction or event
occurring prior to such termination, or any tranigacor event, the performance of which is
required after the Commitment Termination Date. cdft as otherwise expressly provided
herein or in any other Loan Document, all undertgkj agreements, covenants, warranties and
representations of or binding upon the Borrowed alhrights of Lender, all as contained in the
Loan Documents, shall not terminate or expire,rather shall survive any such termination or
cancellation and shall continue in full force affiéet after the Commitment Termination Date.

ARTICLE VIII
EVENTSOF DEFAULT; RIGHTS AND REMEDIES
8.1  Eventsof Default.

Notwithstanding the provisions of section 362 oé tBankruptcy Code and without
application or motion to the Bankruptcy Court oy aiotice to Borrower, and subject to Section
8.2, the occurrence of any one or more of the Wahg events (regardless of the reason therefor)

shall constitute an “Event of Default” hereunder:

(a) (i) Borrower shall fail to pay any principal ahy Note when due in accordance with
the terms thereof or hereof, (ii) Borrower shall fa pay any interest on any Note, any other
Obligation or any other amount payable hereundéhimthree (3) Business Days after any such

interest or other amount becomes due in accordaittethe terms thereof or hereof, or (iii)
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Borrower fails to perform any of the terms and psmns of this Agreement or of any other
Loan Document; or

(b) One or more judgments or decrees shall be esh&fter the Petition Date against the
Borrower involving in the aggregate a liability (toe extent not covered by third party insurance
as to which the insurer has acknowledged coveraf&) or more, net of insurance
proceeds, and all such judgments or decrees stiahhave been vacated, discharged, stayed or
bonded pending appeal within thirty (30) days frive entry thereof; or

(c) Proceeds of any Loan made hereunder are usedke a payment that is not in strict
compliance with this Agreement, unless agreed teriting by the Lender; or

(d) The occurrence of any additional “Event of Detfaidentified in any of the Loan
Documents or the Final DIP Order not identifiedewey or

(e) The occurrence of any of the following in thiea@ter 11 Case:

(i) the dismissal of the Chapter 11 Case, or theversion of the Chapter 11 Case
from one under Chapter 11 to one under ChaptertheoBankruptcy Code, or Borrower shall
file a motion or other pleading seeking the disalisd the Chapter 11 Case under section 1112
of the Bankruptcy Code or otherwise;

(i) the appointment of a trustee in the ChapteiChke or the appointment of an
examiner with expanded powers (powers beyond teeséorth under sections 1106(a)(3) and
(4) of the Bankruptcy Code) to operate, oversemanage the financial affairs, the business, or
reorganization of the Borrower under Bankruptcy €esdction 1106(b);

(ii)) the entry of an order of competent jurisdacti(1) reversing, staying, vacating
or rescinding the Final DIP Order or it otherwissases to be in full force and effect or (2)

amending, supplementing or otherwise modifying Eieal DIP Order without the written
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consent of the Lender or the filing of a motion feconsideration (x) in respect of the total
Revolving Loan Commitments, without Lender’ consent

(iv) Borrower materially violates or breaches theaFr DIP Order or files any
pleadings seeking, joining in, or otherwise consgnto any material violation or breach of the
Final DIP Order;

(v) the bringing of a motion or taking of any actiby Borrower: (1) to obtain
additional financing under section 364(c) or (dtled Bankruptcy Code not otherwise permitted
pursuant to this Agreement; (2) to grant any Li¢imeo than as set forth at Section 5.2 of this
Agreement upon or affecting any Collateral; (3)fite, seek or consent to confirmation of a
Reorganization Plan or disclosure statement atteni@reto which is not a Lender Approved
Reorganization Plan; or (4) which is adverse to degh rights, interests and/or remedies
hereunder;

(vi) the entry of an order in the Chapter 11 Casagng any other Lien equal or
superior to that granted to the Lender;

(vii) the entry of an order in the Chapter 11 Casgeiding or requiring repayment
or return of any portion of the payments made aroant of the Obligations owing under this
Agreement;

(viii) the entry of an order in the Chapter 11 Casafirming a Reorganization
Plan(s) that is not a Lender Approved Reorganina@ian;

(ix) the Bankruptcy Court shall enter an order odess granting relief from or
modifying the automatic stay applicable under ®&c862 of the Bankruptcy Code to permit one

or more creditors to execute upon, enforce or peréeLien on any material asset of the
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Borrower or that otherwise could reasonably be ebqueto have a Material Adverse Effect on
the Borrower’ business;

(xi) commencement of any suit against the Lendat Would in any way reduce,
set off, or subordinate the Obligations under &gseement; or any such suit that is commenced
by any party other than the Borrower, and in tresomable judgment of the Lender, such suit
has a reasonable possibility of success, and tesstul, would be reasonably likely to have a
Material Adverse Effect;

(xii) the payment of, or application for authority pay, any prepetition Claim
other than pursuant to a Lender Approved Reorgaaiz&lan, without the Lender’ prior written
consent, or pursuant to an order of the Bankrugowrt after notice and hearing unless
otherwise permitted under this Agreement.

8.2 Remedies.

Upon the occurrence and during the continuancenoEwent of Default, and without
further order of or application to the Bankruptcgu®t, the Lender shall, by three (3) Business
Days’ prior written notice to the Borrower (witha@py to the US Trustee, counsel for any
Committee(s) and counsel for the Prepetition Lejydake one or more of the following actions,
at the same or different times:

(i) terminate forthwith the Loan Commitments;

(i) declare the Loans or any portion thereof tlmnstanding to be forthwith due and
payable, whereupon the principal of such Loansttagyewith accrued interest thereon and any
Other Loan Related Claims and all other liabilitedshe Borrower accrued hereunder and under
any other Loan Document, shall become forthwith @dunel payable, without presentment,

demand, protest or any other notice of any kinldpfalvhich are hereby expressly waived by the
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Borrower, anything contained herein or in any otheran Document to the contrary
notwithstanding; and

(i) take any other action or exercise any ancb#tler rights or remedies under the Loan
Documents, and under applicable law available ®ltender. For purposes of the Lender’s
exercise of any and all of its remedial rights uplo® occurrence and during the continuation of
an Event of Default, the automatic stay imposedbgtion 362(a) of the Bankruptcy Code shall
be automatically vacated and modified followingeti(3) Business Days’ prior written notice to
Borrower, US Trustee, counsel for any Committea(g) counsel for the Prepetition Lender.

ARTICLE IX
MISCELLANEOUS
9.1 Amendmentsand Waivers.

Neither this Agreement, nor any Note or any othear Document, nor any terms hereof
or thereof may be amended, restated, supplementeddified except in writing signed by each
of the Parties hereto
9.2 NoWaiver; Cumulative Remedies.

No failure to exercise and no delay in exercisiog, the part of Lender, any right,
remedy, power or privilege hereunder or under ttleeroLoan Documents shall operate as a
waiver thereof; nor shall any single or partial x& of any right, remedy, power or privilege
hereunder preclude any other or further exercisgetf or the exercise of any other right,
remedy, power or privilege. The rights, remediesy@rs and privileges herein provided are

cumulative and not exclusive of any rights, remgdgowers and privileges provided by law.

31
ACTIVE\42841204.v1-10/21/16



Case 16-14995-abl Doc 90 Entered 10/31/16 13:36:46 Page 54 of 59

9.3  Survival of Representations and Warranties.

All representations and warranties made hereumaéhe other Loan Documents and in
any document, certificate or statement deliverecsymant hereto or in connection herewith shall
survive the execution and delivery of this Agreetreerd the Notes and the making of the Loans
hereunder.

9.4  Successorsand Assigns,; Participations and Assignments.

(a) This Agreement shall be binding upon and inor¢he benefit of the Borrower
and the Lender and their respective successorassigns, including any trustee appointed in
this Chapter 11 Case, or upon conversion of thse d@ a case under chapter 7, a trustee
appointed or elected therein.

(b) Lender may sell any participation interesbmotherwise assign its rights under
this Agreement or any Obligations of Borrower heer without prior written consent of
Borrower.

(c) The Borrower authorizes Lender to disclose my permitted Assignee (each, a
“Transferee”) any and all financial information liender’s possession concerning the Borrower
which has been delivered to Lender.

9.5 Counterparts.

This Agreement may be executed by one or more efRharties on any number of
separate counterparts (including by telecopy orignand all said counterparts taken together
shall be deemed to constitute one and the sanmeimnsit. A set of the copies of this Agreement

signed by all the parties shall be lodged withBloerower and the Lender.
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9.6  Severability.

Any provision of this Agreement which is prohibitedunenforceable in any jurisdiction
shall, as to such jurisdiction, be ineffective e extent of such prohibition or unenforceability
without invalidating the remaining provisions hetecand any such prohibition or
unenforceability in any jurisdiction shall not idigiate or render unenforceable such provision in
any other jurisdiction.

9.7  Governing Law.

THIS AGREEMENT AND THE REVOLVING NOTES AND THE RIGHS AND
OBLIGATIONS OF THE PARTIES UNDER THIS AGREEMENT ANDHE REVOLVING
NOTES SHALL BE GOVERNED BY, AND CONSTRUED AND INTHRRETED IN
ACCORDANCE WITH, THE LAWS OF THE STATE OF NEVADA WIHOUT REGARD
TO THE PRINCIPLES OF CONFLICT OF LAWS THEREOF OTHERHAN SECTION 5-
1401 OF THE GENERAL OBLIGATIONS LAW OF THE STATE QREVADA.

Submission To Jurisdiction; Waivers. Borrower anender hereby irrevocably and
unconditionally: (a) submit for themselves and thproperty in any legal action or proceeding
relating to this Agreement and the other Loan Domot®: to which it is a party, or for
recognition and enforcement of any judgment in eesghereof, to the jurisdiction of the
Bankruptcy Court; (b) consent that any such actiwnproceeding may be brought in the
Bankruptcy Court and waive any objection that th&ay now or hereafter have to the venue of
any such action or proceeding in any such coutthatrsuch action or proceeding was brought in
an inconvenient court and agree not to plead amdhe same; (c) agree that nothing contained
herein shall affect the right to effect servicepodcess in any other manner permitted by law or

shall limit the right to sue in any other jurisdict; and (d) waive, to the maximum extent not
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prohibited by law, any right they may have to clainrecover in any legal action or proceeding
referred to in this Section any special, exemplpoitive or consequential damages.
9.8 NoWaiver.

No failure on the part of Lender to exercise, anddalay in exercising, any right, power
or remedy hereunder or any of the other Loan Docisnghall operate as a waiver thereof, nor
shall any single or partial exercise of any sudttti power or remedy preclude any other or
further exercise thereof or the exercise of anyewottight, power or remedy. All remedies
hereunder are cumulative and are not exclusivaybgher remedies provided by law.

[SIGNATURES FOLLOW ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties hereto has causesl Agreement to be duly
executed and delivered by their proper and dulh@iged officers as of the day and year first

above written.

AVERY LAND GROUP LLC BDH GYPSUM
By: By:
Name: Name:
Title: Title:
35
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EXHIBIT A
[FORM OF]

NOTE

CREDIT NOTE

$500,000 October _ , 2016

FOR VALUE RECEIVED, the undersignedVERY LAND GROUP, LLC, a
Nevada limited liability company, (the “Borrowerfromises to pay to the order of GYPSUM
RESOURCESLLC, aNevada limited liability company (the “Lender”), on the Maturity Date,
if not sooner paid, the lesser of (i) the principam of FIVEHUNDRED THOUSAND
DOLLARS ($500,000), or (ii) the aggregate unpaid principal amounalbtredit loans and
extensions of credit made by the Lender to the ®oers pursuant to that certain Debtor-in-
Possession Credit Agreement between the Borromeetree Lender dated as of
, as such agreement may be amendeéiied or supplemented from time
to time (the L oan Agreement”). The Borrower further promises to pay to thderrof the
Lender interest on the unpaid principal amounhaf Note from time to time outstanding at the
rate or rates per annum determined or as othepuiseded in, the Loan Agreement, and with
such amounts being payable on the dates set fottieiLoan Agreement.

All payments and prepayments to be made in réggdguincipal, interest or other
amounts due from the Borrower under this Note df@jpayable at 12:00 noon Las Vegas time,
on the day when due. The Borrower expressly wgivesentment, demand, notice, protest and
all other demands and notices in connection wighdilivery, acceptance, performance, default
or enforcement of this Note, and an action for ampunts due and unpaid shall therefore accrue
immediately.

This Note is the “Note” referred to in, and igided to the benefits of, the Loan
Agreement. This Note is secured by, and is edttibethe benefits of, certain other Loan
Documents, as each of them may be amended, modifiedpplemented from time to time.
Capitalized terms used in this Note that are ddfineghe Loan Agreement have the meanings
assigned to them in the Loan Agreement unlesswiberxpressly defined in this Note.

This Note is governed by, and will be construed enforced in accordance with,
the laws of the State of Nevada. The Borrower entssto the exclusive jurisdiction and venue
of the United States Bankruptcy Court for the Dastof Nevada located in Las Vegas, Nevada
with respect to any suit arising out of, relatingdr mentioning this Note.
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IN WITNESS WHEREOF, and intending to be legalhuhd, the Borrower has
executed, issued and delivered this Note as ofl#@cto , 2016.

AVERY LAND GROUP, LLC

By:

Name:
Title:

37
ACTIVE\42841204.v1-10/21/16



