IN THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

In Re: ) Case No. 18-15839

)
BJRP, LLC ) Chapter 11

)
Debtor ) Judge: Arthur I. Harris

)

MOTION OF BJRP LLC FOR AN ORDER (A) AUTHORIZING THE SALE OF
SUBSTANTIALLY ALL OF ITS ASSETS FREE AND CLEAR OF ALL LIENS,
CLAIMS, ENCUMBRANCES AND INTERESTS; (B) AUTHORIZING THE
ASSUMPTION AND ASSIGNMENT, AND REJECTION OF CERTAIN
EXECUTORY CONTRACTS AND UNEXPIRED LEASES; (C)
APPROVING THE EXPENSE REIMBURSEMENT; AND (D)
GRANTING RELATED RELIEF

BJRP, LLC (“BJRP™), the above-captioned debtor and debtor in possession (the “Debtor”),

hereby moves this Court (the “Motion”), pursuant to 88§ 105(a), 363, and 365 of title 11 of the

United States Code, 11 U.S.C. 88 101— et seq. (the “Bankruptcy Code”), and Rules 2002, 6004,

6006, and 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule

9013-2 of the Local Rules of the United States Bankruptcy Court for the Northern District of
Ohio (the “Local Rules”), for the entry of an order, (a) approving the terms of the sale of assets
to Tower IV LLC, or its designee (“Tower”), including the Debtor’s entry into that certain Asset
Purchase Agreement dated November 16, 2018 with Tower, together with all related documents,
agreements, exhibits, schedules, and addenda thereto (as may be amended, the “APA”)!, which
is attached hereto as Exhibit A, pursuant to which the Debtor has agreed to sell substantially all
of its assets free and clear of all liens, claims, encumbrances, and interests, to Tower; (b)

authorizing and approving the assumption and assignment of certain executory contracts and

! Certain Schedules are omitted from the APA filed with the Court because they contain
proprietary, personal or confidential information.

18-15839-aih Doc 47 FILED 11/16/18 ENTERED 11/16/18 17:26:50 Page 1 of 20



unexpired leases (the “Assumed Agreements”) and rejection of certain other executory contracts

(the “Rejected Agreements”); (c) approving the Expense Reimbursement (as defined below);

and (d) granting related relief.

In support of this Motion, the Debtor respectfully states as follows:

Background
1. On September 28, 2018 (the “Petition Date), BJRP filed a voluntary petition for

relief under chapter 11 of the Bankruptcy Code. The Debtor continues in possession of its property
and is operating and managing its business, as debtor in possession, pursuant to 88 1107 and 1108
of the Bankruptcy Code.

2. The Court has jurisdiction over this matter pursuant to 28 U.S.C. 88 1334 and 157.
This Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). The venue of the Debtor’s
chapter 11 case and this Motion is proper pursuant to 28 U.S.C. 8§88 1408 and 1409.

3. The factual background regarding the events leading to the filing of the chapter 11
case is that the Debtor’s concept and intellectual property was utilized as the basis for an expansion
plan into new markets through affiliated entities which ultimately failed due, in part, to insufficient
capital. The Debtor funded the losses and cash flow needs of those affiliated entities for as long as
it could and remained contingently liable for the affiliated entities” debts.

4. Since the Petition Date, the Debtor has discussed a potential sale of its assets with
multiple interested parties, including Tower. In October 2018, Tower approached the Debtor
regarding an offer to purchase the Debtor’s assets. The Debtor began advertising its restaurant
operations for sale and soliciting offers for its restaurant operations since the beginning of
November, 2018 in national publications via RestaurantforSale.com and BizBuySell.com, both
of which are leading sources for generating restaurant sales, and will continue to do so through

the time of sale. The Debtor also entertained several third-party proposals to purchase the
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Debtor’s assets, but after consideration of those proposals, the Debtor determined that Tower’s
proposal was higher and better.

5. In its reasonable business judgment, the Debtor has determined that Tower’s offer to
purchase substantially all of its assets (the “Assets”) pursuant to the APA constitutes the highest and
best offer at this time, and provides the best opportunity for the Debtor to maximize the value of the
Assets.

6. Tower owns no interest in the Debtor. The Debtor is indebted to Tower based on
certain loans purchased by Tower from Peoples Bank (“Peoples™) pursuant to that certain Loan

Purchase Agreement dated June 18, 2018 between Peoples and Tower (the “Loan Purchase

Agreement”). Pursuant to the Loan Purchase Agreement, Tower is the owner and holder of (i) the
Promissory Note from BJRP payable to the order of Tower (through an assignment) in the face
amount of One Million Seven Hundred Thousand Dollars ($1,700,000) dated July 1, 2009, (ii)
the Promissory Note from BJRP payable to the order of Tower (through an assignment) in the
face amount of One Million Dollars ($1,000,000) dated July 25, 2011, and (iii) the Promissory
Note from BJRP payable to the order of Tower (through an assignment) in the face amount of
Thirty-Five Thousand Dollars ($35,000) dated May 28, 2009 (collectively, the “Notes”). This
debt owed by the Debtor to Tower is secured by a first and best lien on all of the Debtor’s assets.
As of the Petition Date, the indebtedness owed by the Debtor to Tower includes principal and
interest due on the Notes in the amount of Nine Hundred Eighty-Four Thousand One Hundred
Twenty-Six Dollars ($984,126) (consisting of $963,263 in principal and $20,863 in interest), plus
accrued and accruing interest, fees, costs, expenses, and other charges (the *“Pre-Petition
Indebtedness™).

7. In addition, by entry of Interim Order Authorizing Debtor To: (A) Use Cash

Collateral On An Emergency Basis Pending A Final Hearing; (B) Incur Postpetition Debt On An
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Emergency Basis Pending A Final Hearing; And (C) Grant Adequate Protection And Provide
Security And Other Relief To Tower (Doc. No. 19) and Final Order Authorizing Debtor to: (A)
Use Cash Collateral; (B) Incur Postpetition Debt; And (C) Grant Adequate Protection And Provide
Security And Other Relief To Tower (Doc. No. 42), Tower made an additional advance of $80,000
under the Notes to the Debtor and, under certain circumstances and in Tower’s sole discretion, is
authorized to make an additional advance of up to $20,000 (in the aggregate, the “Post-Petition

Indebtedness” and, together with the Prepetition Indebtedness, the “Total Indebtedness™).

8. Accordingly, after arms’ length, good faith negotiations, the Debtor and Tower
executed the APA that is conditioned on approval of the Court and includes the following material
terms:?

@) Consideration consisting of the following:

() the Credit Bid Amount of Seven Hundred Fifty Thousand Dollars
($750,000); provided, that if there is a Qualified Bid, Purchaser may,
in its sole discretion, increase the Credit Bid Amount by (i) up to the
full amount of the Pre-Petition Indebtedness, and (ii) up to the full
amount of the Post-Petition Indebtedness plus applicable interest,
fees, costs and other charges;

(i) the Cash on Hand Amount, up to an amount equal to the Seller
Costs, for payment of the Seller Costs;?

(iii)  the Cash Bid Amount, to the extent that the Cash on Hand Amount
is less than the Seller Costs in which case Purchaser will pay Seller
up to an additional One Hundred Thousand Dollars ($100,000) to

2 Capitalized but undefined terms shall have the meanings ascribed to them in the APA. The
following is intended to provide a summary of certain key terms of the APA. To the extent there
is any conflict between the contents of this Motion and the APA, the APA shall control.

3 As defined in Article 4 of the APA, the Seller Costs consist of (i) allowed PACA claims of
Premier Produce, Inc., if any; (ii) allowed trade vendor claims arising after the Petition Date; (iii)
Cure Costs other than for the Assumed Real Property Leases; (iv) Seller’s United States Trustee’s
fees accruing through Closing; (v) Prepetition Sales Taxes; (vi) professional fees and expenses of
Seller’s counsel retained under Order Granting Application to Employ (Doc. No. 35), and which
are approved by the Bankruptcy Court; and (vii) Seller’s obligations to pay Employees payroll
wages and related payroll taxes.
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cover the deficiency, if any; and

(iv)  payment of Cure Costs for the Assumed Real Property Leases
pursuant to an agreement between Purchaser and the counterparty
or counterparties to the Assumed Real Property Leases, or
otherwise pursuant to an order from the Bankruptcy Court.

(b) Purchased Assets. The assets specifically set forth in Section 1.1(a) of the
APA (and as referred to in this Motion as the Assets).

(©) Excluded Assets. The assets described as “Excluded Assets”
in Section 1.1(b) of the APA.

(d) Tower’s Assumed Liabilities. Only (i) all Liabilities which
first accrue and are to be performed from and after the
Closing under the Assumed Agreements, which relate to
periods of time on or after the Closing Date, (ii) Liabilities
and obligations relating to and arising from Tower’s
operation of the Purchased Assets after the Closing Date and
(iii) other Liabilities (if any) as set forth on Schedule 1.2 of
the APA.

()] Credit Bid. Tower shall be permitted to credit bid the Credit
Bid Amount pursuant to § 363(k) and under no
circumstances shall any portion of such amount be converted
to or otherwise require a cash payment.

(0) Private Sale. The transaction contemplated by the APA is a
private sale, but subject to the rights of the Debtor pursuant
to its fiduciary duties to consider higher and better offers for
the Purchased Assets.
9. The Debtor submits that the terms of the APA represent the highest and best offer
for the Assets, as Tower’s offer is currently the only viable offer to purchase the Assets under the
current circumstances. The proposed transaction will maximize the value of the Assets for all

interested parties.

Relief Requested

10. The Debtor respectfully requests that the Court enter an order: (a) authorizing the
sale of the Assets to Tower pursuant to the APA, free and clear of all liens, claims, encumbrances

or other interests pursuant to 88 363(b), (f) and (m) and 365 of the Bankruptcy Code, with such
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liens, claims, rights, interests and encumbrances to attach to the sale proceeds of the Assets with
the same validity, priority, extent and perfection as existed immediately prior to such sale; (b)
approving the assumption and assignment of the Assumed Agreements under 8§ 365 of the
Bankruptcy Code; (c) approving the Expense Reimbursement (as defined below); and (d) granting
such other relief as may be necessary or appropriate.

Basis for Relief

11. In the exercise of its sound business judgment, the Debtor has determined that the
sale of the Assets to Tower, subject to the terms of the APA, is in the best interest of the Debtor
and its creditors, and will enable the Debtor to maximize the value of its estate under the current
circumstances. Further, the value provided in the sale is beneficial to the Debtor’s estate.

A. The Sale Was Negotiated in Good Faith and Made for Sound Business
Reasons; the Purchase Price Is Fair and Reasonable

12.  The Bankruptcy Code permits a debtor to sell all or substantially all of its assets
outside the ordinary course of business and prior to confirmation of a chapter 11 plan. Section
363(b) of the Bankruptcy Code specifically authorizes asset sales outside the ordinary course of
business. See 11 U.S.C. § 363(b)(1) (“[t]he trustee, after notice and a hearing, may use, sell, or
lease, other than in the ordinary course of business, property of the estate”). In approving the sale
of assets outside the ordinary course of business and outside of a chapter 11 plan pursuant to § 363
of the Bankruptcy Code, courts, including those in the Sixth Circuit, have adopted the “sound
business reason” test established by the Second Circuit in Comm. of Equity Sec. Holders v. Lionel
Corp. (Inre Lionel Corp.), 722 F.2d 1063 (2d Cir. 1983); see also Stephens Indus., Inc. v. McClung,
789 F.2d 386, 391 (6th Cir. 1986); In re Nicole Energy Sers., Inc., 385 B.R. 201, 230 (Bankr. S.D.
Ohio 2008); In re Jillian’s Entm’t Holdings, 327 B.R. 616, 617 (Bankr. W.D. Ky. 2005) (stating

that the Lionel standard has been adopted by the vast majority of courts). Generally, courts examine
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four factors when determining whether a sale of a debtor’s assets should be approved: (a) whether
a sound business reason exists for the proposed transaction; (b) whether fair and reasonable
consideration is provided; (c) whether the transaction has been proposed and negotiated in good
faith; and (d) whether adequate and reasonable notice is provided. See Lionel, 722 F.2d at 1071
(setting forth the “sound business purpose” test).

13. A debtor’s showing of a sound business purpose need not be unduly exhaustive;
rather, a debtor is “simply required to justify the proposed disposition with sound business
reasons.” In re Baldwin United Corp., 43 B.R. 888, 906 (Bankr. S.D. Ohio 1984). Whether or not
there are sufficient business reasons to justify a transaction depends upon the facts and
circumstances of each case. Lionel, 722 F.2d at 1071. Here, the proposed sale of the Assets by
the Debtor to Tower serves a sound business purpose. Tower’s proposal exceeds the Debtor’s
scheduled value of the Assets. The sale is designed to preserve and enhance the value of the Assets
as a whole, and to ensure that the Assumed Agreements are assigned while they have their highest
value and prior to any risk of a premature termination or forced liquidation of estate assets. A sale
to Tower will also return a greater benefit to the Debtor’s estate than any of the alternatives,
including a sale to an unknown third party through a plan or a piecemeal liquidation of the Assets.
The Debtor believes that, absent a private sale pursuant to the APA that closes by January 11,
2019, it would have little other choice but to liquidate its assets, which would materially reduce
the value of the Assets and delay the Debtor’s ability to maximize value for all parties in interest.

14.  The impact of the Debtor’s bankruptcy to interested stakeholders will also be
minimized by a sale. For example, the proposed sale under the APA will provide cash for the estate,
certain executory contracts will be assumed, and the senior secured lender’s claim in this case will
be resolved. Absent a sale, the Debtor’s other options are not as attractive to the Debtor’s business

or creditors.
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15. The APA is the product of good faith and arm’s length negotiations and is on
commercially reasonable terms.

16. Finally, no prejudice will result to any parties in interest because the sale of the
Assets will be noticed in accordance with the notice provisions established by the Bankruptcy
Rules. Such notice will: (a) afford all creditors and parties in interest with adequate and reasonable
notice of the sale; (b) provide sufficient information regarding the sale of the Assets and the time
for filing objections to the sale; and (c) meet the requirements of the Bankruptcy Code, the
Bankruptcy Rules and legal due process.

17. Ultimately, the sale will inure to the benefit of the Debtor’s estate and creditors, as
it will further the Debtor’s efforts to maximize the value of its assets. Therefore, the sale of the
Assets represents the exercise of the Debtor’s sound business judgment.

B. The Sale Satisfies the Requirements of § 363(f) of the Bankruptcy Code for a
Sale Free and Clear of Liens, Claims, and Interests

18. Pursuant to § 363(f) of the Bankruptcy Code, a debtor in possession may sell all or
any part of its property free and clear of any and all liens, claims or interests in such property if (i)
such a sale is permitted under applicable non-bankruptcy law; (ii) the party asserting such a lien,
claim, or interest consents to such sale; (iii) the interest is a lien and the purchase price for the
property is greater than the aggregate amount of all liens on the property; (iv) the interest is the
subject of a bona fide dispute; or (v) the party asserting the lien, claim or interest could be
compelled, in a legal or equitable proceeding, to accept a money satisfaction for such interest. 11
U.S.C. § 363(f); see Citicorp Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345
(E.D. Pa. 1988) (explaining that section 363(f) is written in the disjunctive, meaning that the court

may approve a sale “free and clear” provided at least one of the subsections is met).
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19. Section 363(f) of the Bankruptcy Code provides for the sale of assets “free and clear
of any interests.” The term “any interest,” as used in section 363(f), is not defined in the
Bankruptcy Code. Folger Adam Sec. v. DeMatteis/MacGregor, JV, 209 F. 3d 252, 259 (3d Cir.
2000). In Folger Adam, the Third Circuit specifically addressed the scope of the term “any
interest” and observed that, while some courts have “narrowly interpreted that phrase to mean only
in rem interests in property,” the trend in modern cases is towards “a broader interpretation which

includes other obligations that may flow from ownership of the property.” Id. at 258; see also In

re White Motor Credit Corp., 75 B.R. 944 (Bankr. N.D. Ohio 1987) (holding that § 363(f)
precluded tort claims against asset purchaser). As the Fourth Circuit determined in United Mine
Workers of Am. 1992 Benefit Plan v.Leckie Smokeless Coal Co. (In re Leckie Smokeless Coal Co.),
99 F.3d 573, 581-82 (4th Cir. 1996), 8 363(f) is not limited to in rem interests. Therefore, a debtor
“could sell [its] assets under § 363(f) free and clear of successor liability that otherwise would
have arisen under federal statute.” Leckie, 99 F. 3d at 581-82; see also Al Perry Enters., Inc. v.
Appalachia Fuels, LLC, 503 F.3d 538 (6th Cir. 2007) (approving a sale free and clear of “claims”
including agent’s claim to coal commissions).

20. Moreover, 8 363(f) of the Bankruptcy Code is drafted in the disjunctive.
Consequently, satisfying any of the requirements enumerated therein will suffice to allow the sale
of the Assets free and clear of all liens and encumbrances, except with respect to any Assumed
Liabilities or obligations related to the Assumed Agreements. See In re Gulf States Steel, Inc. of
Ala., 285 B.R. 497, 506 (Bankr. N.D. Ala. 2002); In re Elliot, 94 B.R. at 345. The Debtor submits
that each lien or encumbrance that is not one of the Assumed Liabilities under the APA or is an
Assumed Agreement falls within at least one of the five conditions of § 363(f) of the Bankruptcy

Code, and that any such lien or encumbrance will be adequately protected by either being paid in
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full at the time of closing, or attaching to the proceeds of the sale, subject to any claims and
defenses the Debtor may possess with respect thereto. The Debtor therefore requests authority to
convey the Assets to Tower, free and clear of all liens and encumbrances (except any Assumed
Liabilities under the APA or related to the Assumed Agreements), with such liens and
encumbrances to attach to the proceeds from the sale of the Assets with the same validity, extent,
priority and perfection as existed immediately prior to the sale, subject to the terms of the APA
(attached hereto as Exhibit A).

21. Because the proposed sale is contemplated to be a “free and clear” sale, the Debtor
submits that the sale should not expose a buyer to any liability as a successor of the Debtor or its
estate. Courts have also consistently held that a buyer of a debtor's assets pursuant to a Bankruptcy
Code § 363 sale takes free and clear from successor liability relating to the debtor’s business. See,
e.g., In re Trans World Airlines, Inc., 322 F.3d 283, 288-90 (3d Cir. 2003) (concluding sale of
assets pursuant to 8 363(f) barred successor liability claims for employment discrimination and
rights under travel voucher program); In re Leckie, 99 F.3d at 585 (affirming the sale of debtors'
assets free and clear of certain taxes); In re Insilco Techs., Inc., 351 B.R. 313, 322 (Bankr. D. Del.
2006) (stating that a 363 sale permits a buyer to take ownership of property without concern that
a creditor will file suit based on a successor liability theory); see also In re Chrysler LLC, 405 B.R.
84,111 (Bankr. S.D.N.Y. 2009) (explaining that “in personam claims, including any potential state
successor or transferee liability claims against New Chrysler, as well as in rem interests, are
encompassed by section 363(f) and are therefore extinguished by the Sale Transaction”).
Accordingly, the Court should approve the sale of the Assets to Tower free and clear of liens and

encumbrances under § 363(f) of the Bankruptcy Code.

10
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C. Sale Is in Good Faith Under 8§ 363(m) of the Bankruptcy Code; and Not in
Violation of § 363(n) of the Bankruptcy Code

22. Section 363(m) of the Bankruptcy Code provides:
The reversal or modification on appeal of an authorization under
subsection (b) or (c) of this section of a sale or lease of property does
not affect the validity of a sale or lease under such authorization to
an entity that purchased or leased such property in good faith,
whether or not such entity knew of the pendency of the appeal,

unless such authorization and such sale or lease were stayed pending
appeal.

11 U.S.C. § 363(m). Inturn, § 363(n) of the Bankruptcy Code, among other things, provides, that
a trustee may avoid a sale under such section if the sale price was controlled by an agreement
among potential bidders at the sale. While the Bankruptcy Code does not define “good faith,” the
Third Circuit in In re Abbotts Dairies of Pennsylvania, Inc., 788 F. 2d 143 (3rd Cir. 1986) has held
that:

[t]he requirement that a Buyer act in good faith . . . speaks to the

integrity of his conduct in the course of the sale proceedings.

Typically, the misconduct that would destroy a Buyer’s good faith

status at a judicial sale involves fraud, collusion between the Buyer

and other bidders or the trustee, or an attempt to take grossly unfair
advantage of other bidders.

788 F.2d at 147 (citations omitted); Merriweather v. Official Comm. of Unsecured Creditors of
Made In Detroit, Inc. (In re Made In Detroit, Inc.), 414 F.3d 576, 581 (6th Cir. 2005) (following
the Abbotts Dairies standard).

23.  As explained above, the APA is the product of good faith negotiations and free
from self-dealing. The Debtor intends to establish at the hearing on this Motion that the APA was
a negotiated, arm’s length transaction, in which both parties have acted in good faith, without
collusion or fraud of any kind, and in compliance with the Abbotts Dairies standard. As noted
above, Tower is not an insider or affiliate of the Debtor. The evidence at the hearing on this Motion

will further establish that neither the Debtor nor Tower has engaged in any conduct that would

11
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prevent the application of § 363(m) of the Bankruptcy Code or allow the Debtor to avoid the sale
pursuant to 8§ 363(n) of the Bankruptcy Code with respect to the consummation of the sale
transaction or the transfer of the Assets and the assignment of the Assumed Agreements to Tower.

24. In light of the foregoing, the Debtor requests that the Court find that Tower has
purchased the Assets in good faith within the meaning of § 363(m) of the Bankruptcy Code, and
is entitled to the protections of § 363(m) of the Bankruptcy Code.

D. Authorization of Assumption and Assignment and Rejection of Executory
Contracts and Unexpired L eases?

25. In order to enhance the value to the Debtor’s estate, the Debtor requests approval
of the assumption and assignment of the Assumed Agreements to Tower upon the closing® of the
transaction contemplated under the APA and payment of the cure costs for the Assumed
Agreements (the “Cure Costs™). In accordance with the terms of the APA, Tower is obligated to
pay the Cure Costs, if any, of each of the Assumed Agreements to the extent Tower wants them
assumed and assigned to it. Tower is also responsible for satisfying any requirements regarding
adequate assurance of future performance that may be imposed under § 365(b) of the Bankruptcy
Code in connection with the proposed assignment of any Assumed Agreements.

26. Contemporaneous with the filing of this Motion, the Debtor is also filing a Notice
to Counterparties to Executory Contracts and Unexpired Leases That Will Be Assumed and

Assigned, and Rejected (the “Notice”). The Notice will set forth (i) a list of the Assumed

* The inclusion of any agreement as an Assumed Agreement or Rejected Agreement does not
constitute an admission by the Debtor that such agreement actually constitutes an executory
contract or unexpired lease under § 365 of the Bankruptcy Code.

® With the exception of any agreements between Seller and Red South Beach, LLC related to
Seller’s license of intellectual property to allow the use of the trademark or tradename “Red,” or

“Red, the Steakhouse” at the Red South Beach restaurant in Miami, Florida or any other location
of which Tower has up to 60 days after Closing to elect, in its sole discretion, to assume or reject.

12
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Agreements; (ii) the proposed Cure Cost for each of the Assumed Agreements; (ii) a list of the
Rejected Agreements; and (iii) the deadline for objecting to same.

27. Subject to the payment of any Cure Costs, the Debtor requests that the Sale Order
provide that Tower not be subject to any liability to a counterparty to an Assumed Agreement that
accrued or arose before the closing of the sale of the Assets, and that the Debtor be relieved of all
liability accruing or arising thereafter pursuant to § 365(k) of the Bankruptcy Code.

28. The Debtor further requests that the order approving the sale provide that the
Assumed Agreements will be assigned to, and remain in full force and effect for the benefit of
Tower, notwithstanding any provisions in the Assumed Agreements, including those described in
88 365(b)(2) and (f)(1) and (3) of the Bankruptcy Code, that prohibit such assignment. Section
365(f) of the Bankruptcy Code provides, in pertinent part, that a debtor may assign an executory
contract only if:

(A)[the debtor] assumes such contract or lease in accordance with
the provisions of this section; and

(B) adequate assurance of future performance by the assignee of
such contract or lease is provided, whether or not there has been a
default in such contract or lease.

11 U.S.C. § 365(f)(2). Under 8 365(a) of the Bankruptcy Code, a debtor, “subject to the court’s
approval, may assume or reject any executory contract of the debtor.” Section 365(b)(1), in turn,
clarifies the requirements for assuming an executory contract of a debtor, providing that:

(b)(1) If there has been a default in an executory contract or
unexpired lease of the debtor, the trustee may not assume such
contract or lease unless, at the time of assumption of such contract
or lease, the trustee --

(A) cures, or provides adequate assurance that the trustee will
promptly cure, such default . . . ;

(B) compensates, or provides adequate assurance that the trustee
will promptly compensate, a party other than the debtor to such

13
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contract or lease, for any actual pecuniary loss to such party
resulting from such default; and

(C) provides adequate assurance of future performance under such
contract or lease.

11 U.S.C. 8 365(b)(2).

29.  Although § 365 of the Bankruptcy Code does not set forth standards for courts to
apply in determining whether to approve a debtor in possession’s decision to assume or reject an
executory contract, courts have consistently applied a “business judgment” test when reviewing
such a decision. See In re Structurelite Plastics Corp., 86 B.R. 922 (Bankr. S.D. Ohio 1988). A
debtor satisfies the “business judgment” test when it determines, in good faith, that assumption or
rejection of an executory contract will benefit the estate and the unsecured creditors. In re
Greektown Holdings, L.L.C., No. 08-53104, 2009 WL 1653461 (Bankr. E.D. Mich. May 13,
2009); In re FCX, Inc., 60 B.R. 405, 411 (Bankr. E.D.N.Y. 1986); In re G Survivor Corp., 171
B.R. 755 (Bank. S.D.N.Y. 1994) (explaining that “[a] debtor may reject a contract to make itself
more attractive to a buyer . . . [and] the ability to designate which contracts [the buyer] wished to
have rejected [is] a valuable right . . .”). The assumption and assignment of the Assumed
Agreements and the rejection of the Rejected Agreements are negotiated and necessary parts of
the proposed sale to Tower; therefore, it will benefit the estate of the Debtor.

30. However, Tower is responsible for providing evidence of “adequate assurance of
future performance” to the extent required in connection with the assumption and assignment of any
Assumed Agreements. The meaning of “adequate assurance of future performance” for the purpose
of the assumption of executory contracts and unexpired leases pursuant to 8 365 of the Bankruptcy
Code depends on the facts and circumstances of each case, but should be given “practical, pragmatic
construction.” See Carlisle Homes, Inc. v. Arrari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538

(Bankr. D.N.J. 1989); see also In re Natco Indus., Inc., 54 B.R. 436, 440 (Bankr. S.D.N.Y. 1985)

14
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(emphasizing that adequate assurance of future performance does not mean an absolute assurance
that the debtors will thrive and pay rent); In re Bon Ton Rest. & Pastry Shop, Inc., 53 B.R. 789,
803 (Bankr. N.D. Ill. 1985). As required, the Debtor believes that Tower will be able to provide
evidence of its ability to provide adequate assurances to counterparties of the Assumed
Agreements at the hearing on this Motion.

31. In sum, the Debtor submits that the assumption and assignment of the Assumed
Agreements to Tower and the rejection of the Rejected Agreements meet the business judgment
standard and satisfies the requirements of § 365 of the Bankruptcy Code. The assumption and
assignment of the Assumed Agreements will be necessary for Tower to conduct the Business going
forward; because Tower would not have agreed to purchase the Assets without certain executory
contracts and unexpired leases, the assumption and assignment of such agreements is essential to
securing the highest and best offer for the Assets. This is also the case in rejection of the Rejected
Agreements as those agreements impact the value of the Assets and without rejection Tower would
not have agreed to purchase the Assets for the Consideration it has agreed to.

E. Approval of the Expense Reimbursement

32. Recognizing the value of providing an offer for the Assets—even while the Debtor
considers higher and better offers for the Assets in accordance with its fiduciary duties—the
Debtor and Tower have negotiated a provision in the APA that provides for an expense
reimbursement of actual and reasonable out of pocket expenses of up to $100,000 incurred by
Tower in the event that the Debtor enters into an Alternative Transaction (as defined below) for

the Assets (the “Expense Reimbursement”).

33. Tower was unwilling to enter into the APA without the inducement of the Expense
Reimbursement on these terms. Without Tower’s offer, the Debtor would not currently have any

offers for the Assets, and would likely not be able to obtain a sale price of at least what is provided
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in the APA from any other interested parties. Therefore, the Expense Reimbursement preserves the
value of Tower’s offer for the Assets for the Debtor’s estate. See Corradino v. Lamb (In re Lamb),
2002 WL 31508913, at *2 (Bankr. D. Md. 2002) (stating that a break-up fee should be in the best
interest of the estate and necessary).

34. Bidding incentives such as break-up fees and expense reimbursement provisions
are “carefully scrutinized” in asset sales under § 363(b) of the Bankruptcy Code to ensure that a

debtor’s estate “is not unduly burdened and that the relative rights of the parties are protected.”
See In re Hupp Indus. Inc., 140 B.R. 191, 195-96 (Bankr. N.D. Ohio 1992). In reviewing break-

up fees, courts in the Sixth Circuit consider a totality of the circumstances in determining the
reasonableness of a break-up fee. In re Nashville Senior Living, 2008 WL 5062366, at *2 (Bank.
M.D. Tenn. Oct. 22, 2008). Courts also look to whether (i) the subject break-up fee constitutes a
fair and reasonable percentage of the proposed purchase price; (ii) the subject break-up fee is so
substantial that it provides a “chilling effect” on other potential bidders; and (iii) there exists
substantial adverse impact upon unsecured creditors. Id.

35. The Debtor believes the Expense Reimbursement is reasonable because the APA
does not involve a per se break-up fee; Tower would simply be entitled to reimbursement of its
actual reasonable expenses up to $100,000. The Expense Reimbursement proposed is within the
range of appropriate and similar fees granted by courts in the Sixth Circuit. See, In re Wings of
Medina Liquidation, et al., No. 15-52722 (N.D. Ohio Jan. 8, 2016) (approving a combined break-
up fee and expense reimbursement); In re Schwab Indus., No. 10-60702 (Bankr. N.D. Ohio May
28, 2010) (approving a break-up fee of $1,900,000, “which [was] inclusive of any expense

reimbursement,” and represented a small percentage of the proposed purchase price).
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36. Second, the proposed Expense Reimbursement is a fair and reasonable amount in
relation to the proposed purchase price and the funds and efforts expended by Tower to
consummate this transaction. Hupp Indus., 140 B.R. at 194,

37. Third, in absolute dollars, the Expense Reimbursement is relatively low for a
bankruptcy sale transaction under § 363. See, e.g., In re Wings of Medina Liquidation, et al., No.
15-52722 (N.D. Ohio Jan. 8, 2016) (approving expense reimbursement of up to $250,000); In re
Schwab Indus., No. 10-60702 (Bankr. N.D. Ohio May 28, 2010) (approving expense
reimbursement of up to $750,000).

38.  Tower’s offer represents the best offer to preserve the Assets under the
circumstances. The APA contemplates that the Debtor may consider other potential higher and
better offers in accordance with its fiduciary duties, and the Expense Reimbursement provides
Tower potential protection to recover its out-of-pocket expenses in the event that the Debtor
chooses a third party as the successful purchaser.

39. Finally, the Expense Reimbursement is the result of good faith, arm’s length
negotiations between the Debtor and Tower. See In re Integrated Res. Inc., 147 B.R. 650, 658
(S.D.N.Y. 1992) (explaining that “[a] bankruptcy court should uphold a break-up fee which was
not tainted by self-dealing and was the product of arm’s-length negotiations”). Therefore, the
Debtor believes that the Expense Reimbursement is a fair, reasonable and necessary cost of the
administration of the estate and should be approved.

F. Alternative Transaction

40. Notwithstanding the Debtor’s desire to consummate the APA with Tower, the
Debtor has a duty to the estate to consider higher and better offers for the Assets prior to a hearing

on this Motion (an “Alternative Transaction”). As stated above the Debtor has listed and continues

to offer its restaurant operations for sale through two nationally recognized venues used for
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restaurant sales. To conserve the resources of all parties involved, the Debtor is requiring that any
other party interested in making a bid for the Assets do so on or before December 11, 2018 at
5:00 p.m. (Eastern Time) (the “Bid Deadline). In order for a third party bid to be considered
as an Alternative Transaction to the sale to Tower under the APA (a “Qualified Bid”), such
Qualified Bid must be (i) non-contingent; (ii) for a purchase price to be made in cash or wire
transfer that exceeds the Consideration by at least $100,000; (iii) accompanied by a signed asset
purchase agreement in form and substance substantially similar to the APA (together with a redline
copy showing changes to the APA); (iv) not subject to other conditions beyond those imposed by
Tower; (v) open until the entry of a Sale Order; (vi) on terms and conditions no less favorable to
the Debtor than the terms and conditions in the APA; (vii) accompanied by evidence to the
Debtor’s reasonable satisfaction establishing that the bidder is capable and qualified, financially,
legally and otherwise, of unconditionally performing all obligations under the asset purchase
agreement; (viii) accompanied by a cashier’s check or other good funds made payable to the
Debtor in the amount of $100,000; (ix) for substantially all of the Purchased Assets; (x) final and
binding as to Cure Costs for each applicable counterparty and authorizes the Debtor to pay such
Cure Costs directly from the sale proceeds; and (xi) submitted on or before the Bid Deadline.

41. The Debtor anticipates holding an auction for the Assets on December 14, 2018 in
the event a Qualified Bid is timely received, and the Debtor will seek separate approval of the
Alternative Transaction based on the nature of the Alternative Transaction. If such an Alternative
Transaction is ultimately approved by this Court, the Debtor will also seek approval to pay the
Expense Reimbursement to Tower.

G. Waiver of Rules 6004 and 6006

42. Notwithstanding the possible applicability of Bankruptcy Rules 6004 and 6006, the

Debtor requests the relief sought by this Motion be immediately effective and enforceable upon
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entry of the order requested hereby. In order to allow the immediate realization of value for the
Assets, the Debtor requests that any order granting this Motion is effective immediately and not
subject to the 14-day stay imposed by Bankruptcy Rules 6004(h) and 6006(d).

Notice

43. No trustee or examiner or any official of unsecured creditors has been appointed in
this chapter 11 case. Notice of this Motion will be served on the following parties or, in lieu thereof,
to their counsel, if known: (i) the United States Trustee for the Northern District of Ohio; (ii) the
Debtor’s prepetition secured creditors; (iii) the District Director of Internal Revenue; (iv) any party
asserting a lien on the Assets; (v) Tower; (vi) all known counterparties to the Assumed Agreements
and the Rejected Agreements; (vii) all parties requesting notice in this chapter 11 case; and (viii)
all creditors of the Debtor. In light of the nature of the relief requested herein, the Debtor submits
that no other or further notice need be given.

[Remainder of page intentionally blank]
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WHEREFORE, the Debtor respectfully requests that the Court enter an order: (a)
approving the sale of the Assets to Tower, free and clear of all liens and encumbrances; (b)
approving the assumption and assignment of the Assumed Agreements and the Rejection of the
Rejected Agreements; (c) approving the Expense Reimbursement; and (d) granting such other
and further relief as is just and proper.

November 16, 2018 Respectfully submitted,

/s/ Richard A. Baumgart

Richard A. Baumgart (0002664)
Dettelbach, Sicherman & Baumgart LLC
55 Public Square, 21% Floor

Cleveland, Ohio 44113-1902

Phone: 216-696-6000

Fax: 216-696-3338
rbaumgart@dsb-law.com

Counsel for the Debtor

2510903v2
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ASSET PURCHASE AGREEMENT

This ASSET PURCHASE AGREEMENT (as amended, supplemented or otherwise
modified from time to time and including all Schedules and Exhibits, this “Agreement”), dated
as of November 16, 2018 (the “Original Execution Date”) by and between (i) TOWER IV LLC,
an Ohio limited liability company, or its designee (“Purchaser”) and (ii) BJRP, LLC, as Debtor
and Debtor-in-Possession (“Seller”) under Case No. 18-15839-AlH (the “Bankruptcy Case”) in
the United States Bankruptcy Court for the Northern District of Ohio (the “Bankruptcy Court™).
ARTICLE 13 contains definitions of certain capitalized terms used herein and also provides
cross-references to certain capitalized terms defined elsewhere in this Agreement.

RECITALS

A On September 28, 2018 (the “Petition Date™), Seller commenced the Bankruptcy
Case by filing a voluntary petition for relief under Chapter 11 Bankruptcy Code with the
Bankruptcy Court.

B. Seller is engaged in the fine dining restaurant business located at 3355 Richmond
Road in Beachwood, Ohio 44122 under the names “Red, the Steakhouse” and “Moxie, the
Restaurant” (the “Business”), and Purchaser desires to purchase certain assets used in the
operation of the Business and assume certain liabilities related thereto.

C. BJRP is indebted to Tower based on the following: (i) the Promissory Note from
BJRP payable to the order of Tower (through an assignment) in the face amount of One Million
Seven Hundred Thousand Dollars ($1,700,000) dated July 1, 2009, (ii) the Promissory Note
from BJRP payable to the order of Tower (through an assignment) in the face amount of One
Million Dollars ($1,000,000) dated July 25, 2011, and (iii) the Promissory Note from BJRP
payable to Tower (through an assignment) in the face amount of Thirty-Five Thousand Dollars
($35,000) dated May 28, 2009 (collectively, the “Notes™). As of the Petition Date, the principal
and interest amount due on the Notes is Nine Hundred Eighty-Four Thousand And One Hundred
Twenty-Six Dollars ($984,126) (consisting of $963,263 in principal and $20,863 in interest),
plus accrued and accruing interest, fees, costs, expenses, and other charges (the “Pre-Petition
Indebtedness™).

D. On October 5, 2018, the Bankruptcy Court entered an Interim Order Authorizing
Debtor To: (A) Use Cash Collateral On An Emergency Basis Pending A Final Hearing; (B) Incur
Postpetition Debt On An Emergency Basis Pending A Final Hearing; And (C) Grant Adequate
Protection And Provide Security And Other Relief To Tower IV LLC (Doc. No. 19) (the
“Interim Cash Collateral and DIP Order”). On October 31, 2018, the Bankruptcy Court entered a
Final Order Authorizing Debtor To: (A) Use Cash Collateral; (B) Incur Postpetition Debt; And
(C) Grant Adequate Protection And Provide Security And Other Relief To Tower IV LLC (Doc.
No. 42) (the “Final Cash Collateral and DIP Order”). Pursuant to the Interim Cash Collateral
and DIP Order and Final Cash Collateral and DIP Order, Tower made an additional advancement
of $80,000 under the Notes to the Debtor and, under certain circumstances and in its sole
discretion, may make an additional advance of $20,000 (in the aggregate, the “Post-Petition
Indebtedness” and, together with the Prepetition Indebtedness, the “Total Indebtedness™).

250995v4 1

18-15839-aih Doc 47-1 FILED 11/16/18 ENTERED 11/16/18 17:26:50 Page 6 of 68



E. Seller wishes to sell, transfer, convey, assign and deliver to Purchaser, in
accordance with Sections 363 and 365 and the other applicable provisions of the Bankruptcy
Code, all of the Purchased Assets (defined below), together with the Assumed Liabilities of
Seller (defined below), a transfer of Seller’s Liquor Permit and the assignment of the Assumed
Agreements upon the terms and subject to the conditions set forth in this Agreement (hereinafter
collectively referred to as the “Transaction”).

F. Purchaser wishes to purchase and take delivery of such Purchased Assets and
Assumed Liabilities upon such terms and subject to such conditions as provided in this
Agreement.

G. The Purchased Assets will be sold pursuant to a sale order of the Bankruptcy
Court approving such sale under Section 363 of the Bankruptcy Code (the “Sale Order”) and
such Sale Order will include the assumption and assignment of the Assumed Agreements under
Section 365 of the Bankruptcy Code and pursuant to the terms and conditions of this Agreement.

H. All of the obligations of the parties under this Agreement are conditioned upon
the approval of the Bankruptcy Court in accordance with Article 3 hereof.

l. Purchaser desires to purchase and assume from Seller, and Seller desires to sell,
transfer and assign to Purchaser, the Purchased Assets free and clear from all Encumbrances,
except for the Permitted Encumbrances set forth herein, and the Assumed Liabilities in
accordance with this Agreement.

NOW, THEREFORE, in consideration of the foregoing and the mutual representations,
warranties, covenants and agreements set forth herein, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be
legally bound hereby, Purchaser and Seller hereby agree as follows:

ARTICLE 1

PURCHASE AND SALE OF ASSETS; ASSUMPTION OF LIABILITIES

1.1 Purchase and Sale of Assets.

@ Purchased Assets. Pursuant to the terms and subject to the conditions set
forth in this Agreement and subject to Bankruptcy Court approval, at the Closing, Purchaser shall
purchase, acquire and accept from Seller, and Seller shall sell, transfer, assign, convey and
deliver to Purchaser, on the Closing Date, all of Seller’s right, title and interest in, to and under,
free and clear of all Encumbrances (other than Permitted Encumbrances), all of Seller’s assets,
properties, rights and interests of any nature whatsoever, but subject to Section 1.1(c), excluding
those assets identified as “Excluded Assets” in Section 1.1(b), but including, but not limited to,
those assets set forth on Schedule 1.1(a) attached hereto (the “Purchased Assets”);

(b) Excluded Assets. Notwithstanding anything to the contrary in this
Agreement or any of the Ancillary Agreements, in no event shall Seller be deemed to sell,
transfer, assign or convey, and Seller shall retain all of its right, title and interest to, in and under,
all of its assets, properties, rights and interests, other than the Purchased Assets, including as set
forth on Schedule 1.1(b) attached hereto (collectively, the “Excluded Assets”); and

250995v4 2
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(© Assumed Agreements. With respect to Personal Property Leases, Real
Property Leases, and Contracts, Purchaser shall have the right, in its sole and absolute discretion,
to elect to assume certain Real Property Leases (the “Assumed Real Property Leases”), certain
Personal Property Leases (the “Assumed Personal Property Leases”) and certain Contracts (the
“Assumed Contracts”) as identified by Purchaser. Purchaser shall identify all Real Property
Leases, Personal Property Leases and Contracts to be assumed by Seller and assigned to
Purchaser prior to Closing by listing such agreements on Schedule 1.1(c). Notwithstanding the
foregoing, Purchaser shall have up to 60 days after Closing to elect, in its sole discretion, to
assume a certain Contract (and to identify it as an Assumed Contract) between Seller and Red
South Beach, LLC related to Seller’s license of intellectual property to allow the use of the
trademark or tradename “Red,” or “Red, the Steakhouse” at the Red South Beach restaurant in
Miami, Florida or any other location (the “Red SB License Agreement”).

1.2 Assumed Liabilities. On the terms and subject to the conditions set forth in this
Agreement, effective as of the Closing, Purchaser shall assume and discharge when due only the
following Liabilities to the extent not previously performed or discharged, and no others: (i) all
Liabilities which first accrue and are to be performed from and after the Closing under the
Assumed Agreements, which relate to periods of time on or after the Closing Date, (ii) Liabilities
and obligations relating to and arising from Purchaser’s operation of the Purchased Assets after
the Closing Date and (iii) other Liabilities (if any) as set forth on Schedule 1.2 attached hereto
(items (i), (ii) and (iii) are collectively referred to herein, but in all cases excluding the Excluded
Liabilities, as the “Assumed Liabilities”).

1.3 Excluded Liabilities. Except for the Assumed Liabilities (which shall, in no
event, be Excluded Liabilities), Purchaser shall not assume, or become liable for the payment or
performance of, any Liabilities of Seller of any nature whatsoever, whether accrued or unaccrued
(collectively, the “Excluded Liabilities”), including, without limitation, the Liabilities set forth
on Schedule 1.3, all of which shall remain Liabilities of Seller.

1.4  Cure Costs. The Assumed Agreements shall be assumed by Seller and assigned
to Purchaser in accordance with the requirements of Section 365 of the Bankruptcy Code, and
Seller shall be obligated to pay, on the Closing Date, all amounts needed to cure any defaults to
the extent such defaults are required to be cured and such cure amounts are required to be paid as
a condition to assumption and assignment of the Assumed Agreements (“Cure Costs™).
Purchaser may amend the Schedules setting forth the Purchased Assets and the Excluded Assets
attached hereto at any time prior to Closing, provided, that such exclusion shall not serve to
reduce or otherwise affect the Cash Bid Amount.

15 “As Is” Transaction. PURCHASER HEREBY ACKNOWLEDGES AND
AGREES THAT, EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN ARTICLE 6 OF
THIS AGREEMENT, SELLER MAKES NO REPRESENTATIONS OR WARRANTIES
WHATSOEVER, EXPRESS OR IMPLIED, EITHER WRITTEN OR ORAL, WITH RESPECT
TO SELLER, THE BUSINESS, THE PURCHASED ASSETS, THE ASSUMED LIABILITIES
OR ANY OTHER MATTER. WITHOUT IN ANY WAY LIMITING THE FOREGOING,
SELLER HEREBY DISCLAIMS ANY WARRANTY, EXPRESS OR IMPLIED, OF
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE AS TO ANY
PORTION OF THE PURCHASED ASSETS. ACCORDINGLY, EXCEPT AS OTHERWISE
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EXPRESSLY PROVIDED IN ARTICLE 6 OF THIS AGREEMENT, PURCHASER WILL
ACCEPT THE PURCHASED ASSETS AT THE CLOSING “AS IS,” “WHERE IS,” AND
“WITH ALL FAULTS.”

1.6 Other Affiliates of Seller. The Purchased Assets do not include any assets,
properties, rights or interests that are not owned by Seller and in no event include any assets,
properties, rights or interests owned by any other Affiliate of Seller.

ARTICLE 2
BANKRUPTCY COURT APPROVAL

2.1  Sale Motion. No later than one (1) business day after execution of the Purchase
Agreement by the parties hereto, Seller shall file a motion in form and substance reasonably
satisfactory to Purchaser (the “Sale Motion”) with the Bankruptcy Court seeking entry of the
Sale Order in form and substance reasonably satisfactory to Purchaser by no later than December
21, 2018, or such other date as agreed to by the parties. The Sale Motion shall provide for an
“Alternative Transaction” that includes the following provisions:

@ Competing offers (the “Qualified Bid(s)”) to acquire the Purchased Assets

shall:

Q) be submitted in writing to Seller and Purchaser and their respective
counsel on or before 5:00 p.m. (Eastern Time) on December 11, 2018 (the “Bid Deadline™);

(i) provide for a purchase price to be made in immediately available
funds (cash or wire transfer) and paid to Seller that exceeds the Consideration (defined in Section
4.1) by at least One Hundred Thousand Dollars ($100,000);

(iii))  be accompanied by a signed asset purchase agreement in form and
substance substantially similar to the Purchase Agreement, together with a redlined, marked copy
showing all changes to the Purchase Agreement (the “Competing Agreement”);

(iv)  be non-contingent;

(V) not be subject to other conditions beyond those imposed by
Purchaser;

(vi)  remain open until the entry of the Sale Order;

(vii)  contain terms and conditions no less favorable to Seller than the
terms and conditions of the Purchase Agreement;

(viii) be accompanied by evidence to the Seller’s reasonable satisfaction
establishing that the bidder is capable and qualified, financially, legally, and otherwise, of
unconditionally performing all obligations under the Competing Agreement;
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(ixX)  be accompanied by a cashier’s check or other good funds made
payable to the order of Seller in an amount of One Hundred Thousand Dollars ($100,000) (the
“Overbidder’s Deposit™), and further provide that (A) if the Bankruptcy Court approves a sale of
the Purchased Assets to that bidder, Seller may retain the Overbidder’s Deposit, and (B) if the
Bankruptcy Court does not approve a sale of the Purchased Assets to that bidder, Seller will
promptly return the Overbidder’s Deposit to such bidder;

x) be for substantially all of the Purchased Assets; and

(xi)  include a provision that any Cure Costs are final and binding upon
the applicable counterparty and Seller is authorized to pay such Cure Costs directly from the sale
proceeds.

(b) If no timely conforming Qualified Bids are submitted, Seller shall request
at the Sale Hearing that the Court approve the proposed sale of the Purchased Assets to
Purchaser under the Purchase Agreement.

(© The Sale Motion shall provide for the rejection of certain of the Seller’s
license agreements for the use of the trademark or tradename “Red,” or “Red, the Steakhouse”
(the “Red License Agreements”) under Section 365 of the Bankruptcy Code as designated by
Purchaser.

2.2 Entry of Order Approving Sale.

@ In the event there are no Qualified Bids, then Seller shall use its
reasonable best efforts to obtain entry of the Sale Order at the Sale Hearing. The Sale Order
shall be in accordance with the terms of the Purchase Agreement, shall be in a form reasonably
satisfactory to Purchaser and Seller, and shall, among other things:

(i)  approve and direct the sale and assignment of the Purchased Assets
to Purchaser and approve and direct the assumption and assignment of the Assumed Agreements
to Purchaser free and clear of all Liens, claims or interests, based on appropriate findings and
rulings pursuant to, inter alia, Sections 363(b), (f) and (m) and 365 of the Bankruptcy Code,
including but not limited to Sections 365(h), (i), (I) and (n) and the release of Purchaser of any
rights otherwise associated with, and which may otherwise be to the benefit of, any third parties;

(i) include a finding that Purchaser is a good faith purchaser pursuant
to Section 363(m) of the Bankruptcy Code;

(i) include a finding that Purchaser is not deemed to be a successor to
Seller, to have, de facto or otherwise, merged with or into Seller or to be a mere continuation of
Seller;

(iv)  include a finding that the Consideration is a fair and reasonable
price for the Purchased Assets;

(v) include a finding confirming the adequacy of notice to all creditors
and parties in interest and parties to any executory contract, unexpired lease or right of entry;
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(vi) include provisions for the retention of jurisdiction in the
Bankruptcy Court over matters relating to the transactions contemplated in the Agreement
including matters relating to title to the Purchased Assets and claims against the Purchased
Assets which arose or were based on facts or occurrences prior to the Closing. Furthermore, the
Sale Order shall not have been reversed, stayed, modified or amended,;

(vii) include a provision authorizing the transfer of Seller’s Liquor
Permit to Purchaser and requiring Seller and its principals, managing members and officers, as
the case may require, to cooperation with Purchaser in the transfer of the Seller’s Liquor Permit,
including but not limited to keeping Seller’s vendor’s license in place until Seller’s Liquor
Permit has been transferred to Purchaser, working cooperatively with Purchaser to report sales
under Seller’s vendor’s license until Seller’s Liquor Permit has been transferred to Purchaser and
obtaining from the Ohio Department of Taxation a sales tax clearance certificate (which cannot
be requested or issued until after Seller’s Liquor Permit has been transferred to Purchaser);

(viii) include a provision authorizing the assumption, under Section 365
of the Bankruptcy Code, by Seller and the assignment to Purchaser of the Assumed Agreements;

(ix)  include a provision authorizing the rejection of the Red License
Agreements under Section 365 of the Bankruptcy Code, provided, that such agreements are not
assumed by Seller and assigned to Purchaser under this Agreement or otherwise; and

x) include a provision authorizing and directing Seller to promptly
file 60 days after Closing, a motion under Section 365 of the Bankruptcy Code, seeking the
rejection of the Red SB License Agreement if such agreement is not assumed by Seller and
assigned to Purchaser under this Agreement or otherwise.

(b) Seller shall provide notice of any hearing on the motion to approve the
Sale Order or any other matter before the Bankruptcy Court relating to this Agreement, the Seller
Ancillary Agreements, or Purchaser Ancillary Agreements, in each case as required by the
Bankruptcy Code, the Federal Rules of Bankruptcy Procedure and the Local Bankruptcy Rules
for the Northern District of Ohio or as otherwise ordered by the Bankruptcy Court.

2.3 Certain Bankruptcy Undertakings by Seller.

@ In accordance with Section 2.1, Seller shall file the Sale Motion. Except
as ordered by the Bankruptcy Court, Seller shall neither take any action, nor fail to take any
action, which action or failure to act would (i) reasonably be expected to prevent or impede the
consummation of the transactions contemplated by this Agreement in accordance with the terms
of this Agreement; or (ii) result in (A) the reversal, avoidance, revocation, vacating or
modification (in any manner that would reasonably be expected to materially and adversely
affect Purchaser’s rights hereunder), or (B) the entry of a stay pending appeal.

(b) If Sale Order or any other order of the Bankruptcy Court relating to this
Agreement shall be appealed by any Person (or a petition for certiorari or motion for rehearing or
reargument shall be filed with respect thereto), Seller, with the cooperation and support of
Purchaser, shall take all steps as may be reasonable and appropriate to defend against such
appeal, petition or motion, and shall endeavor to obtain an expedited resolution of such appeal.
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(© To the extent Seller decides to reject a Contract in the Bankruptcy Case,
Seller shall first seek input from Purchaser to determine if Purchaser desires to take assignment
of such Contract, subject to assumption by Seller under Section 365 of the Bankruptcy Code and
approval from the Bankruptcy Court.

ARTICLE 3
INSTRUMENTS OF TRANSFER AND ASSUMPTION

3.1  Transfer Documents. At the Closing, Seller will deliver to Purchaser (a) one or
more Bills of Sale in substantially the form attached hereto as Exhibit A (the “Bill of Sale”), and
(b) all such other good and sufficient instruments of sale, transfer and conveyance consistent
with the terms and provisions of this Agreement, including, without limitation, the Purchased
Assets, and any other assignments as shall be reasonably necessary to vest in Purchaser all of
Seller’s right and title to, and interest in, the Purchased Assets.

3.2  Assignment and Assumption Documents. At the Closing, Purchaser and Seller
will execute and deliver an Assignment and Assumption Agreement in substantially the form
attached hereto as Exhibit B (the “Assumption Agreement”) in order to effect the assignment and
assumption of the Assumed Liabilities.

3.3  Assignment and Assumption of Personal Property Leases. At the Closing,
Purchaser and Seller will execute and deliver an Assignment and Assumption Agreement in
substantially the form attached hereto as Exhibit C (the “Assumption of Personal Property
Leases”) in order to effect the assignment and assumption of the Personal Property Leases.

3.4  Assignment and Assumption of Real Property Leases. At the Closing, Purchaser
and Seller will execute and deliver an Assignment and Assumption Agreement in substantially
the form attached hereto as Exhibit D (the “Assumption of Real Property Leases”) in order to
effect the assignment and assumption of the Real Property Leases.

3.5  Liquor Permit Transfer Documents. At the Closing, Purchaser and Seller will
execute and deliver an Application for Transfer of Ownership of Seller’s Liquor Permit and such
other transfer documents as may be required to effectuate the transfer of Seller’s Liquor Permit
to Purchaser (collectively the “Liquor Permit Transfer Documents”). Further, Purchaser and
Seller will execute and deliver an Interim Beverage Management Agreement in substantially the
form attached hereto as Exhibit E (the “Interim Beverage Management Agreement”) in order for
Purchaser to operate its business at location of the Business pending the transfer of Seller’s
Liquor Permit to Purchaser.

ARTICLE 4
CONSIDERATION; ALLOCATION

4.1 Consideration.

250995v4 7

18-15839-aih Doc 47-1 FILED 11/16/18 ENTERED 11/16/18 17:26:50 Page 12 of 68



In exchange for the sale, assignment, transfer, conveyance and delivery from
Seller of the Purchased Assets, Purchaser shall provide up to Eight Hundred Fifty Thousand
Dollars ($850,000) of consideration (the “Consideration”), consisting of:

@) A credit bid in the amount of Seven Hundred Fifty Thousand Dollars
($750,000) (the “Credit Bid Amount™); provided, that if there is a Qualified Bid, Purchaser may,
in its sole discretion, increase the Credit Bid Amount by (i) up to the full amount of the Pre-
Petition Indebtedness, and (ii) up to the full amount of the Post-Petition Indebtedness plus
applicable interest, fees, costs and other charges;

(b) After Closing, Purchaser will make the Cash on Hand Amount available to
the extent necessary for payment of the following costs: (i) allowed PACA claims of Premier
Produce, Inc., if any; (ii) allowed trade vendor claims arising after the Petition Date; (iii) Cure
Costs other than for the Assumed Real Property Leases; (iv) Seller’s United States Trustee’s fees
accruing through Closing; (v) Prepetition Sales Taxes; (vi) professional fees and expenses of
Seller’s counsel retained under Order Granting Application to Employ (Doc. No. 35), and which
are approved by the Bankruptcy Court; and (vii) Seller’s obligations to pay Employees payroll
wages and related payroll taxes (collectively, the “Seller Costs™);

(© To the extent that the Cash on Hand Amount is less than the Seller Costs,
Purchaser will pay Seller up to an additional One Hundred Thousand Dollars ($100,000) (the
“Cash Bid Amount”) to cover the deficiency, if any; and

(d) Payment of Cure Costs for the Assumed Real Property Leases pursuant to
an agreement between Purchaser and the counterparty or counterparties to the Assumed Real
Property Leases, or otherwise pursuant to an order from the Bankruptcy Court.

4.2  Allocation. Within ninety (90) days following the Closing, Purchaser shall
deliver to Seller a statement allocating the Consideration among the Purchased Assets in
accordance with Section 1060 of the Code.

ARTICLE 5
CLOSING

5.1 Closing. The closing of the transactions contemplated by this Agreement (the
“Closing”) shall take place on January 11, 2019 at the offices of Ulmer & Berne LLP, 1660 W.
2"d St., Suite 1100, Cleveland, Ohio 44113 (or at such other place as the parties may mutually
designate in writing). The date on which the Closing is held is referred to in this Agreement as
the “Closing Date,” and the Closing will be deemed to be effective as of 12:01 am Cleveland,
Ohio local time on the Closing Date.

5.2  Closing Deliveries by Seller. At the Closing, Seller shall deliver or cause to be
delivered:

€)) to Purchaser, a duly executed Bill of Sale and Assumption Agreement,
with respect to (i) conveyances by Seller of the Purchased Assets to Purchaser and (ii) the
assignment by Seller and the assumption by Purchaser of the Assumed Liabilities;
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(b) to Purchaser, certificates executed by Seller in accordance with Treasury
Regulation Section 1.1445-2(b)(ii) to the effect that Seller is not a “foreign person” within the
meaning of the Code section 1445 or successor statute;

(c) to Purchaser, all Seller Ancillary Agreements to be delivered by Seller at
or prior to the Closing in connection with the transactions contemplated by this Agreement,
including without limitation, the Assignment of Personal Property Leases, the Assignment of
Real Property Leases, the Liquor Permit Transfer Documents and the Interim Beverage
Management Agreement;

(d) to Purchaser, any additional documents and/or materials that Purchaser
reasonably requests in connection with this sale transaction.

5.3  Closing Deliveries by Purchaser. At the Closing, Purchaser shall deliver or cause
to be delivered:

@ to Seller, an amount equal to the Cash Bid Amount, by wire transfer of
immediately available funds to the account of Seller in accordance with written wire instructions
delivered by Seller to Purchaser on or prior to the Closing Date, provided that Seller is
transferring to Purchaser all of the Purchased Assets;

(b) to Seller, a duly executed bill of sale and Assignment and Assumption
Agreement, with respect to (i) conveyances by Seller of the Purchased Assets to Purchaser and
(ii) the assignment by Seller and the assumption by Purchaser of the Assumed Liabilities;

(© to Seller, all Purchaser Ancillary Agreements to be delivered by Purchaser
at or prior to the Closing in connection with the transactions contemplated by this Agreement;

(d) to Seller, a statement indicating the remaining balance of the Total
Indebtedness, if any, reduced by the Credit Bid Amount; and

(e to Seller, any additional documents and/or materials that Seller reasonably
requests in connection with this sale transaction;

ARTICLE 6
REPRESENTATIONS AND WARRANTIES OF SELLER

Except as set forth in the Seller Disclosure Schedules, Seller hereby makes the
representations and warranties in this Article 6 to Purchaser as of the Original Execution Date
and as of the Closing Date.

6.1  Company Organization. Seller is a limited liability company, duly organized,
validly existing and in good standing under the Laws of the State of Ohio. Seller has all requisite
power and authority to own, operate and, subject to order of the Bankruptcy Court, assign and
convey the Purchased Assets and to conduct the Business as it is now being operated. Seller is
duly licensed or qualified and in good standing to do business in the State of Ohio.
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6.2  Authority Relative to This Agreement. Subject to order of the Bankruptcy Court,
Seller has all requisite company power, authority and legal capacity to (a) execute and deliver
this Agreement, (b) execute and deliver the Seller Ancillary Agreements to which it is a party,
and (c) perform its obligations hereunder and under each of the Seller Ancillary Agreements to
which it is a party, and to consummate the transactions contemplated hereby and thereby. The
execution and delivery of this Agreement and each of the Seller Ancillary Agreements, and the
consummation of the transactions contemplated hereby and thereby, have been duly authorized
by all requisite action on the part of Seller. This Agreement and each Seller Ancillary
Agreement has been duly and validly executed and delivered by Seller, and this Agreement
constitutes, and each Seller Ancillary Agreement, when so executed and delivered, will
constitute, legal, valid and binding obligations of the Seller, enforceable against Seller in
accordance with its respective terms, subject to applicable bankruptcy, insolvency,
reorganization, moratorium and similar laws affecting creditors’ rights and remedies generally,
and subject, as to enforceability, to general principles of equity, including principles of
commercial reasonableness, good faith and fair dealing (regardless of whether enforcement is
sought in a proceeding at Law or in equity).

6.3 Conflicts; Consents of Third Patrties.

@) Neither the execution and delivery of this Agreement or any of the
Ancillary Agreements by Seller, nor the consummation of the transactions contemplated hereby
or thereby, nor compliance by Seller with any of the terms or provisions hereof or thereof, will
(i) conflict with or result in a breach of any provision of the charter documents, operating
agreement or other governing document of Seller, (ii) conflict with or result in a breach of any
Law applicable to Seller, (iii) conflict with, violate, result in the breach or termination of or the
loss of a benefit under, or constitute (with or without notice or lapse of time or both) a default (or
give rise to any right of termination, cancellation, payment or acceleration) or adverse
modification of any terms or rights under, any Contract or Permit, or (iv) result in any
Encumbrance (other than Permitted Encumbrances) on any of the Purchased Assets.

(b) No consent, approval, license, permit, order, qualification or authorization
of, or registration, declaration, notice or filing with, any Governmental Body or any other Person
is required for or in connection with the execution and delivery by Seller of this Agreement and
each Ancillary Agreement, and the consummation by Seller of the transactions contemplated
hereby and thereby, other than approval of the transfer of the Seller’s Liquor Permit as
contemplated in this Agreement and in the Interim Beverage Management Agreement.

6.4  Litigation. Other than the Bankruptcy Case, there is no litigation, action, claim,
suit, proceeding, investigation, examination, hearing, arbitration, inquiry, subpoena or audit,
whether in law or equity, or whether civil, criminal, regulatory, arbitral or administrative related
to the Purchased Assets (collectively, “Actions”), pending or, to the Knowledge of Seller,
threatened. Seller is not subject to any judgment, decree, injunction, subpoena, order, ruling,
writ, assessment or award of any court, arbitration panel or other Governmental Body that relates
to the Purchased Assets or the Assumed Liabilities and for which Seller has continuing
obligations or Liabilities.
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6.5 Intellectual Property.

@) Schedule 6.5(a) of the Seller Disclosure Schedules sets forth a true,
complete and correct list of (i) all of the patents, registered trademarks, registered copyrights,
Internet domain names, and applications for any of the foregoing, in each case that constitute the
Seller Intellectual Property (“Registered IP”), and (ii) all software included in the Seller
Intellectual Property; and (iii) all infringement causes of action that Seller has initiated against
third parties. To the Knowledge of Seller, Seller has not infringed, misappropriated or otherwise
violated any Intellectual Property right of any other Person. To the Knowledge of Seller, (x) no
Registered IP has been adjudged invalid or unenforceable in whole or in part, and (y) all
Registered IP is valid and enforceable.

(b) The Intellectual Property set forth on Schedule 6.5(a) of the Seller
Disclosure Schedules constitutes all of the Intellectual Property used by the Seller in the
Business.

6.6 Permits.

@ All of the Permits that are (i) required for the ownership or use of the
Purchased Assets, and (ii) for the operation of the Business (collectively, the “Permits’) are held
by Seller and in full force and effect. Each such Permit is listed in Schedule 6.6(a) of the Seller
Disclosure Schedules.

(b) (i) Seller is in compliance with its obligations under each of the Permits
and the rules and regulations of the Governmental Body issuing such Permits, and (ii) to the
Knowledge of Seller, no condition exists that with notice or lapse of time or both would
constitute a default under, or a violation of, any Permit.

(© There is no pending, or to the Knowledge of Seller threatened, action,
investigation or proceeding with respect to revocation, cancellation, suspension or nonrenewal of
any such Permit. Seller has not received any written notice from any Governmental Body (i)
asserting the violation of the terms of any such Permit, (ii) threatening to revoke, cancel, suspend
or not renew the terms of any such Permit, or (iii) seeking to impose fines, penalties or other
sanctions for violation of the terms of any such Permit.

6.7  Brokers and Finders. Seller has not employed, and no other Person has made any
arrangement by or on behalf of Seller with, any investment banker, broker, finder, consultant or
intermediary in connection with the transactions contemplated by this Agreement which could
give rise to any claim against Purchaser for any investment banking, brokerage, finder’s or
similar fee or commission in connection with this Agreement or the transactions contemplated
hereby.

6.8  Title to Assets. To the best of Seller’s Knowledge, Seller possesses good and
marketable title to the Purchased Assets and has the right to use all of the Purchased Assets. The
Purchased Assets together with the Excluded Assets and Purchaser’s rights under the Interim
Beverage Management Agreement constitute all of the assets, properties and rights, whether
tangible or intangible necessary for the conduct of the Business as currently conducted. At the
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Closing, Purchaser shall receive good, valid and marketable title to the Purchased Assets free and
clear of all Encumbrances (except Permitted Encumbrances).

6.9  Contracts. Each Contract is valid, binding and enforceable against the Seller and,
to the Knowledge of Seller, is valid, binding and enforceable against the other party thereto.
Other than the Cure Costs, there is no material default by Seller under any Contract and, to the
Knowledge of Seller, no event has occurred which, with due notice or lapse of time or both,
would constitute such a default. To the Knowledge of Seller, (i) no other party to any Contract is
in material default in respect thereof and (ii) no event has occurred which, with due notice or
lapse of time or both, would constitute such a default.

6.10 Real Property. Schedule 6.10 of the Seller Disclosure Schedules sets forth a
description of the Real Property Leases. Seller has a valid and enforceable leasehold interest
under the Real Property Leases under which it is a lessee, free and clear of all Liens of any
nature whatsoever except Permitted Encumbrances.

6.11 Tangible Personal Property. Schedule 6.11 of the Seller Disclosure Schedules
sets forth a complete and correct list of the Personal Property Leases. Seller has a valid and
enforceable leasehold interest under each Personal Property Lease under which it is a lessee.

6.12 Environmental Health and Safety Matters. To the Seller’s Knowledge, Seller, the
Leased Real Property, and the Business are in material compliance with all Environmental,
Health and Safety Requirements. To the Seller’s Knowledge, there are no existing liabilities,
claims, investigations, notices of violation or notices of any liability with respect to the Seller,
the Business or the Leased Real Property, nor are the Seller, the Business or the Leased Real
Property the subject of any investigation or inquiry arising under Environmental, Health and
Safety Requirements, including any investigatory, remedial or corrective obligation, the subject
of which is unresolved.

6.13 Compliance with Law. Seller: (i) is in compliance with all applicable Laws
relating to the Purchased Assets, (ii) has not received notice of any alleged violation of any Law
applicable to the Purchased Assets or the Business, and (iii) is not subject to, or in default in any
respect with, any order of any Governmental Body applicable to the Purchased Assets or the
transactions contemplated under this Agreement. To the Knowledge of Seller, no investigations,
inquiries or reviews by any Governmental Body with respect to the Purchased Assets, the Seller
or the Business have been commenced.

6.14 Employees; Employee Benefits.

@ Schedule 6.14(a) of the Seller Disclosure Schedules sets forth a true and
complete list of individuals that are currently employed by Seller in the Business (“Employees™),
including name, title, date of hire, current base salary or wage rate, position, and title.

(b) Seller is not a party to any labor or collective bargaining agreement that
covers any Employees or former employees. To the Knowledge of Seller, there are no union
organizing activities pending or overtly threatened with respect to the Employees (or former
employees). There are no strikes, lockouts or other material labor disputes pending or, to the
Knowledge of Seller, overtly threatened by or with respect to any Employees (or former
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employees). Seller has complied in all respects with applicable Laws regarding the employment
of employees.

(© Schedule 6.14(c) of the Seller Disclosure Schedules sets forth a list of all
of the material pension, retirement, profit-sharing, deferred compensation, equity compensation,
severance, change in control, vacation, medical, dental, disability, life insurance, bonus or other
plans, programs, arrangements or agreements (including all “employee benefit plans” as that
term is defined in Section 3(3) of ERISA) maintained, sponsored or contributed to by Seller or
any of its Affiliates for the benefit of the Employees (or any former employees) or any
beneficiary or dependent thereof (collectively, the “Benefit Plans™).

(d) Except for the 401K Plan, Seller does not (i) maintain, contribute to or
participate in, and has not incurred any liability with respect to, any employee benefit plan that is
subject to Title IV of ERISA, Code Section 412, or ERISA Section 302, or (ii) participate in or
contribute to, and has not incurred any liability with respect to, a multiemployer plan within the
meaning of Section 3(37) of ERISA. Except for the 401K Plan, no Benefit Plan is (i) a voluntary
employees’ beneficiary association within the meaning of Code Section 501(c)(9), or (ii) a self-
insured group health or other group welfare plan.

(e Each of the Benefit Plans intended to be “qualified” within the meaning of
Code Sections 401(a) or 501 has received a favorable determination letter or may rely on a
favorable opinion letter as to such plan’s qualified status, and, to the Knowledge of Seller, no
circumstances exist that would reasonably be expected to result in the revocation of any such
letter. Each of the Benefit Plans has been (i) administered in compliance with its terms in all
respects and (ii) maintained in accordance with ERISA, the Code and any other applicable Laws.

()] With respect to each Benefit Plan: (i) no Actions are pending, or, to the
Knowledge of Seller, threatened; (ii) no audits, inquiries, reviews, proceedings, claims, or
demands are pending with any Governmental Body; (iii) all material premiums, contributions, or
other payments required to have been made under the terms of any Benefit Plan or any contract
or agreement relating thereto as of the Closing Date have been made; and (iv) all material
reports, returns and similar documents required to be distributed to any plan participant have
been duly and timely distributed.

(9) No Benefit Plan provides for medical or death benefits with respect to any
employee or former employee of Seller or any of its predecessors after termination of
employment, except as required under Section 4980B of the Code or Part 4 of Title | of ERISA
or other applicable Laws.

(h) Except as otherwise expressly contemplated by the terms of this
Agreement, to the Knowledge of Seller, the consummation of the transactions contemplated by
this Agreement shall not give rise to any material liability under any Benefit Plan, or accelerate
the time of payment or vesting or increase the amount of compensation or benefits due to any
employee, director or independent contractor of Seller (whether current, former or retired) or
their beneficiaries solely by reason of such transactions.
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6.15 Insurance Policies. Schedule 6.15 of the Seller Disclosure Schedules sets forth a
complete list of all insurance policies with respect to which Seller is a party, a named insured or
otherwise the beneficiary of coverage with respect to any of the Purchased Assets or the
Assumed Liabilities.

6.16 Tax Matters.

@) Seller has filed all Tax Returns, including without limitation all Tax
Returns relating to the Purchased Assets and the Business, that are required to be filed before the
Closing Date and such Tax Returns have been properly prepared and timely filed and were true,
complete and accurate in all material respects;

(b) Except for the Prepetition Sale Taxes, Seller has fully and timely paid all
Taxes due and payable (whether or not shown on any Tax Return, including without limitation
all Taxes relating to the Purchased Assets and the Business, and Seller has withheld and timely
paid over to the appropriate Taxing authority all Taxes that Seller is required to withhold from
amounts paid or owing to any employee, creditor, independent contractor or other third party in
compliance with all Tax withholding and remitting provisions of applicable Laws and has
complied in all respects with all material Tax information reporting provisions of all applicable
Laws;

(© Seller has not waived any statute of limitations with respect to any Taxes
or agreed to any extension of time with respect to the collection or assessment or reassessment of
Taxes due from the Seller for any taxable period and no request for any such waiver or extension
is currently pending;

(d) No audits or administrative or judicial or other proceedings are pending or
being conducted or, to the Knowledge of Seller, being threatened with respect to the Taxes due
from Seller, no Governmental Body has given notice in writing of any intention to assert any
deficiency or claim for additional Taxes against Seller, no claim has been made by any
Governmental Body in a jurisdiction where Seller does not file a Return that Seller is or may be
subject to Taxation by that jurisdiction, and all deficiencies for Taxes asserted or assessed
against Seller have been fully and timely paid or have otherwise been resolved;

(e) None of the Purchased Assets are subject to any Encumbrance for Taxes
(other than Permitted Encumbrances); and

)] None of the Purchased Assets are “tax-exempt use property” within the
meaning of Section 168(h) of the Code.

6.17 Vendors. Schedule 6.17 of the Seller Disclosure Schedules represent a true,
complete and correct list of the ten (10) largest vendors for the Business as of the Petition Date.

6.18 Transactions with Directors, Officers, and Members. Seller is not a party to any
agreement or arrangement with any of the directors, officers, managers or members of Seller
with respect to the Business or the Purchased Assets under which it (i) leases any real or personal
property (either to or from such directors, officers, managers, members of Seller); (ii) licenses
technology (either to or from such directors, officers, managers or members of Seller); (iii) is
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obligated to purchase any tangible or intangible asset from or sell such asset to such directors,
officers, managers or members of Seller; (iv) purchases products or services from such directors,
officers, managers or members of Seller; or (v) pays or receives commissions, rebates or other
payments. No Person owns or has any rights in or to any of the assets, properties or rights to be
used by Purchaser with respect to the Business (including the Purchased Assets) in the Ordinary
Course of Business.

6.19 Purchaser is a Good Faith Purchaser. Seller has determined that Purchaser is a
good faith purchaser for value, and upon information and belief, will be acting in good faith in
closing the sale of the Purchased Assets.

ARTICLE 7

REPRESENTATIONS AND WARRANTIES OF PURCHASER

Purchaser hereby makes the representations and warranties in this Article 7 to Seller as of
the Original Execution Date and as of the Closing Date.

7.1  Organization. Purchaser is a limited liability company, duly organized, validly
existing and in good standing under the Laws of Ohio.

7.2 Authority Relative to This Agreement. Purchaser has all requisite limited liability
company power, authority and legal capacity to (a) execute and deliver this Agreement, (b)
execute and deliver the Ancillary Agreements to which it is a party, and (c) perform its
obligations hereunder and under each of the Ancillary Agreements to which it is a party, and to
consummate the transactions contemplated hereby and thereby. The execution and delivery of
this Agreement and each of such Ancillary Agreements, and the consummation of the
transactions contemplated hereby and thereby, have been duly authorized by all requisite action
on the part of the Purchaser party thereto. This Agreement and each of such Ancillary
Agreements have been duly and validly executed and delivered by the Purchaser party thereto,
and this Agreement constitutes, and each of such Ancillary Agreements when so executed and
delivered will constitute, legal, valid and binding obligations of the Purchaser, enforceable
against the Purchaser in accordance with its respective terms.

7.3  Consents and Approvals; No Violation. Neither the execution and delivery of this
Agreement or any of the Ancillary Agreements by the Purchaser party thereto, nor the
consummation of the transactions contemplated hereby or thereby, nor compliance by the
Purchaser with any of the terms or provisions hereof or thereof, will (i) conflict with or result in
a breach of any provision of the certificate of formation, limited liability company
agreement/certificate of incorporation, bylaws or other governing documents of the Purchaser,
(i1) conflict with or result in a breach of any Law applicable to the Purchaser, or (iii) conflict
with, violate, result in the breach or default under any contract to which the Purchaser is a party.
Except with regard to matters referenced in the Interim Beverage Management Agreement, the
execution, delivery and performance by the Purchaser of this Agreement does not require the
Purchaser to make any filing with or give notice to, or obtain any consent or permit from, any
Governmental Body.
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7.4  Brokers and Finders. The Purchaser has not employed, and to the knowledge of
Purchaser, no other Person has made any arrangement by or on behalf of Purchaser with, any
investment banker, broker, finder, consultant or intermediary in connection with the transactions
contemplated by this Agreement which could give rise to any claim against Seller and its
Affiliates for investment banking, brokerage, finder’s or similar fee or commission in connection
with this Agreement or the transactions contemplated hereby.

7.5 Independent Investigation.  Purchaser has conducted its own independent
investigation, review and analysis of the Business, the Purchased Assets and the Assumed
Liabilities, and acknowledges that it has been provided adequate access to the personnel,
properties, assets, premises, books and records, and other documents and data of the Seller for
such purpose. Purchaser acknowledges and agrees that: (a) in making its decision to enter into
this Agreement and to consummate the transactions contemplated hereby, Purchaser has relied
solely upon its own investigation and the express representations and warranties of the Seller set
forth in Article 6 of this Agreement; and (b) neither the Seller nor any other Person has made any
representation or warranty as to the Seller, the Business, the Purchased Assets, the Assumed
Liabilities or this Agreement, except as expressly set forth in Article 6 of this Agreement (as
qualified by the Seller Disclosure Schedules).

ARTICLE 8

EMPLOYEES

8.1 Employees.

@ Subject to and in accordance with the provisions of this Section 8.1,
Purchaser shall, effective upon the Closing, offer employment to the Employees. Purchaser shall
hire all of the Employees (which may include current management employees) who accept such
offer provided, that the offer of employment and hiring shall be on terms and conditions solely
determined by Purchaser in its discretion. Employees who accept such offers and become either
full-time or part-time employees of Purchaser, consistent with their employment status with
Seller, upon the Closing are hereinafter referred to as “Transferred Employees.” Seller shall use
reasonable efforts to assist Purchaser in securing the employment of the Employees.

(b) The employment of each Transferred Employee by Seller shall end
effective as of the close of business on the day before the Closing and the employment of the
Transferred Employees by Purchaser shall commence at or after 12:01 a.m. on the day of the
Closing.

(c) Nothing in this Article 8 expressed or implied shall confer any third party
rights or remedies hereunder in any Person, including any Employees or Transferred Employees
and nothing herein amends any Benefit Plan or any employee benefit plan of the Purchaser.

8.2  Further Assurances. From time to time after the Closing and without further
consideration, Purchaser and Seller, at the request of the other, will execute and deliver such
other instruments of conveyance and transfer or other instruments or documents, and take or
arrange for such other actions, as may reasonably be required to effect any of the transactions
contemplated by this Agreement or to provide any party hereto with the benefits intended to be
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conferred and conveyed by this Agreement; provided that, notwithstanding anything to the
contrary in this Section 8.2 or any other provision of this Agreement, neither Purchaser nor
Seller shall be required to execute any document or take any action that would (i) increase the
liability or obligation of the party of whom such document or action is requested beyond that
such party would have pursuant to the other provisions of this Agreement, (ii) require or cause
the party of whom such action or document is requested to initiate, join in or otherwise become a
party to any Legal Proceeding, or (iii) cause such party to incur any material cost or expense that
is not already imposed upon it by another provision of this Agreement.

ARTICLE 9

COVENANTS AND AGREEMENTS

9.1 Further Agreements. After the Closing, Seller shall (i) promptly deliver to
Purchaser any mail or other communication received by Seller and relating to the Business, the
Purchased Assets or the Assumed Liabilities, (ii) promptly transfer in immediately available
funds to Purchaser any cash, electronic credits or deposits received by Seller to the extent that
such cash, electronic credits or deposits are Purchased Assets, and (iii) promptly forward to
Purchaser any checks or other instruments of payment that it receives to the extent that such
checks or other instruments are Purchased Assets. After the Closing, the Purchaser shall (x)
promptly deliver to the Seller any mail or other communication received by the Purchaser and
relating to the Excluded Assets or the Excluded Liabilities, (y) promptly wire transfer in
immediately available funds to Seller, any cash, electronic credits or deposits received by the
Purchaser to the extent that such cash, electronic credits or deposits are Excluded Assets, and (z)
promptly forward to the Seller any checks or other instruments of payment that it receives to the
extent that such checks or other instruments are Excluded Assets. From and after the Closing
Date, Seller shall refer all inquiries with respect to the Business, the Purchased Assets and the
Assumed Liabilities to Purchaser, and the Purchaser shall refer all inquiries with respect to the
Excluded Assets and the Excluded Liabilities to the Seller. For the avoidance of doubt, except
for the Cash Bid Amount and any other Excluded Asset, any cash or cash equivalent or deposit
related to the Business that Seller receives prior to or after the Closing Date are deemed
Purchased Assets.

9.2 Preservation of Records; Post-Closing Access to Information.

@ The Seller and Purchaser agree that each of them shall preserve and keep
the records held by them or their Affiliates relating to the Business, the Purchased Assets and the
Assumed Liabilities for at least (2) years after the Closing Date except, in the case of Tax
matters, for at least (30) days following the expiration of the period of any applicable statute of
limitations and shall make such records available during such time period to the other party as
may be reasonably required by such other party in connection with, among other things, any
insurance claims by, Actions or tax audits against or governmental investigations of Seller or
Purchaser or any of their respective Affiliates, or in order to enable the Seller or Purchaser to
comply with their respective obligations under this Agreement or any of the Ancillary
Agreements and each other agreement, document or instrument contemplated hereby or thereby.
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(b) Purchaser shall give the Seller and Representatives of Seller reasonable
access, during normal business hours, upon reasonable advance written notice (which notice
shall specify the intended use or purpose of such access) and in a manner as would not be
unreasonably disruptive to the business or operations of Purchaser or any of its subsidiaries, to
Purchaser’s offices, facilities, plants, properties, assets, employees and documents that were
included in the Purchased Assets pertaining to the conduct of the Business or ownership of the
Purchased Assets prior to the Closing Date to the extent necessary for, and solely in order for
compiling and filing tax returns. Purchaser shall, at Seller’s expense, use commercially
reasonable efforts to cause Purchaser’s Representatives to furnish to Seller such financial,
technical, operating and other information pertaining to the conduct of the Business or ownership
of the Purchased Assets prior to the Closing Date as Seller shall from time to time reasonably
request in a written notice (which notice shall specify the intended use or purpose of any such
information). Notwithstanding the foregoing, Purchaser shall not be required to provide any
such access, or cause its Representatives to furnish any such information, to the extent that doing
so, in the reasonable judgment of Purchaser, would constitute a waiver of the attorney-client
privilege.

9.3  Publicity. Subject to the provisions of the Bankruptcy Code and Seller’s right to
make such filings and disclosures as it in good faith deems necessary or appropriate in
connection with the Bankruptcy Case, except as required by applicable Law, Seller and
Purchaser shall not (and shall cause their respective Affiliates not to) issue any press release or
make any public statement concerning this Agreement or the transactions contemplated hereby
without the other party’s consent.

9.4  Further Assurances. Subject to the terms and conditions of this Agreement, at and
following the Closing, each of the parties shall execute, acknowledge and deliver all such further
conveyances, notices, assumptions, releases and acquaintances and such other instruments, and
cooperate and take such further actions, as may be reasonably necessary or appropriate to
transfer and assign fully to Purchaser and its successors and assigns, all of the Purchased Assets
free and clear of all Encumbrances, and for Purchaser and its successors and assigns to assume
the Assumed Liabilities, and to otherwise make effective the transactions contemplated hereby,
including but not limited to the transfer of Seller’s Liquor Permit to Purchaser, the operation of
Purchaser’s business at the location of the Business under the Interim Beverage Management
Agreement and the associated reporting of sales under Seller’s vendor’s license, obtaining a sales
tax clearance certificate from the Ohio Department of Taxation and the cooperation of Seller and
Seller’s principals, managing members and officers, as the case may require, relative to the
foregoing matters. Nothing in this Section 9.4 shall obligate any party hereto to waive any right
or condition under this Agreement. This Section 9.4 shall survive Closing.

ARTICLE 10

CONDITIONS PRECEDENT TO PURCHASER’S OBLIGATION TO CLOSE

The obligation of Purchaser under this Agreement with respect to the purchase and sale
of the Purchased Assets shall be subject to the fulfillment on or prior to the Closing of each of
the following conditions, any of which may be waived in writing by Purchaser:
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10.1  Accuracy of Representations and Warranties; Performance of this Agreement.

Each of the representations and warranties made by Seller shall be true and correct on and as of
the Original Execution Date, as of the date hereof (unless such representation or warranty is
given as of a particular date in which case such representation or warranty will be considered
only as of such particular date) and at and as of the Closing Date, except for any failure to be so
true and correct that, individually or in the aggregate, has not had and would not reasonably be
expected to have a Material Adverse Effect. Seller shall have complied with and performed in all
material respects all of the agreements and covenants required by this Agreement and each other
Transaction Document to be performed or complied with by it on or prior to the Closing.

10.2 Officer’s Certificate. Seller shall have delivered to Purchaser a certificate
executed by an executive officer of Seller (including incumbency certificates) as Purchaser may
reasonably request in order to evidence compliance with the conditions set forth in Section 10.1.

10.3 Document Deliveries. Seller shall have delivered to Purchaser the following
documents: (a) Bill of Sale, (b) Assumption Agreement, (c) Assignment of Personal Property
Leases, (d) Assignment of Real Property Leases, (e) Liquor Permit Transfer Documents (to the
extent such documents require Seller’s execution) and (f) the Interim Beverage Management
Agreement, all as described in Article 3.

10.4 Bankruptcy Matters. The Sale Order shall have been entered by the Bankruptcy
Court. All such orders must be in effect and must not have been reversed or stayed or modified
in any material respect.

10.5 Required Consents. Purchaser shall have received all Required Consents set forth
on Schedule 10.5 attached hereto.

10.6 No Material Adverse Effect. Since the Original Execution Date, there shall have
been no Material Adverse Effect to the Purchased Assets or the Business.

ARTICLE 11

CONDITIONS PRECEDENT TO SELLER’S OBLIGATION TO CLOSE

The obligations of Seller under this Agreement with respect to the purchase and sale of
the Purchased Assets shall be subject to the fulfillment on or prior to the Closing of each of the
following conditions, any of which may be waived in writing by Seller:

11.1 Accuracy of Representations and Warranties; Performance of this Agreement.
Each of the representations and warranties made by Purchaser in this Agreement shall be true
and correct on and as of the Original Execution Date, as of the date hereof (unless such
representation or warranty is given as of a particular date in which case such representation or
warranty will be considered only as of such particular date) and at and as of the Closing Date,
except for any failure to be so true and correct that, individually or in the aggregate, has not had
and would not reasonably be expected to have a material adverse effect on the ability of
Purchaser to timely consummate the transactions contemplated hereunder (including having
sufficient funds to pay the Consideration and any other payments, fees or expenses contemplated
hereby). Purchaser shall have complied with and performed in all material respects all of the
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agreements and covenants required by this Agreement and each other Transaction Document to
be performed or complied with by it on or prior to the Closing.

11.2  Authorizing Resolutions. Purchaser shall have delivered to Seller copies of the
authorizing resolutions of its Board of Directors authorizing the execution, delivery and
performance of this Agreement and the other Transaction Documents and all instruments and
documents to be delivered in connection herewith and the transactions contemplated hereby or
thereby.

11.3 Document Deliveries. Purchaser shall have delivered to Seller counterparts of the
documents described in Section 10.3 to the extent that Purchaser’s execution is required.

11.4 Bankruptcy Matters. The Sale Order shall have been entered by the Bankruptcy
Court. The Sale Order must be in effect and must not have been reversed or stayed or modified
in any material respect.

ARTICLE 12

TERMINATION

12.1  Breaches and Defaults; Opportunity to Cure. Prior to the exercise by a party of
any termination rights afforded under this Agreement, if either party (the “Non-Breaching
Party”) believes the other (the “Breaching Party”) to be in breach hereunder, the Non-Breaching
Party shall provide the Breaching Party with written notice specifying in reasonable detail the
nature of such breach, whereupon if such breach is curable the Breaching Party shall have ten
(10) calendar days from the receipt of such notice to cure such breach to the reasonable
satisfaction of the Non-Breaching Party. If the breach is not cured within such time period, then
the Non-Breaching Party’s sole remedy shall be to terminate this Agreement if the breach is such
that the condition set forth in Section 10.1 or Section 11.1, as applicable, shall not be satisfied (as
provided in Section 12.2); provided, however, that the Non-Breaching Party shall not be entitled
to terminate this Agreement if it is in material breach of this Agreement.

12,2 Termination. This Agreement may be terminated and the transactions
contemplated herein may be abandoned, by written notice given to the other party hereto, at any
time prior to the Closing:

€)) by mutual written consent of Seller and Purchaser;

(b) by Seller or Purchaser if the Bankruptcy Court enters an Order approving
the sale of the Purchased Assets to a third-party purchaser;

(c) subject to the right to cure set forth in Section 12.1, at any time prior to the
Closing Date, by Purchaser if Seller is in breach of any covenant, representation, undertaking or
warranty such that the condition set forth in Section 10.1 shall not be satisfied, and Purchaser has
not waived such condition in writing on or before the Closing Date;

(d) subject to the right to cure set forth in Section 12.1, at any time prior to the
Closing Date, by Seller if Purchaser is in breach of any covenant, representation or warranty
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such that the condition set forth in Section 11.1 shall not be satisfied, and Seller has not waived
such condition in writing on or before the Closing Date;

(e at or prior to the Bankruptcy Court hearing regarding approval of this
Agreement, by either Seller or Purchaser, if Qualified Bid is accepted and approved by the
Bankruptcy Court;

()] by Seller if the Closing shall not have occurred on or before January 31,
2019, unless the failure to have the Closing shall be due to the failure of Seller to perform in any
material respect its obligations under this Agreement required to be performed by it at or prior to
the Closing;

(9) by Purchaser if the Closing shall not have occurred on or before
January 11, 2019, unless the failure to have the Closing shall be due to the failure of Purchaser to
perform in any material respect its obligations under this Agreement required to be performed by
it at or prior to the Closing;

(h) by Purchaser, if for any reason Purchaser is unable to credit bid the Credit
Bid Amount pursuant to Section 363(k) of the Bankruptcy Code as provided for herein; or

Q) by Purchaser, if the Sale Hearing does not occur by December 21, 2018.

12.3 Effect of Termination. In the event that this Agreement is validly terminated in
accordance with Article 12, this Agreement shall terminate and each of the Parties shall be
relieved of its respective duties and obligations arising under this Agreement after the date of
such termination and such termination shall be without liability to Purchaser or Seller, except as
expressly provided in Section 12.3(a); provided, however, that the obligations of the Parties set
forth in Section 12.3(a), Section 14.4, and Section 9.3, and Article 2 hereof shall survive any
such termination and shall be enforceable hereunder.

250995v4 21

18-15839-aih Doc 47-1 FILED 11/16/18 ENTERED 11/16/18 17:26:50 Page 26 of 68



@ Expense Reimbursement. Anything contained herein to the contrary
notwithstanding, if this Agreement is terminated at any time before the Closing or the Seller
consummates a transaction pursuant to any Alternative Proposal within twelve (12) months after
the Original Execution Date, the Expense Reimbursement shall be due and payable as allowed
administrative priority expenses of Seller under Section 503(b)(1) of the Bankruptcy Code upon
the earliest to occur of the consummation of any transaction pursuant to an Alternative
Proposal, the consummation of a plan of reorganization or plan of liquidation in the Bankruptcy
Case, any dismissal of the Bankruptcy Case, and any conversion of the Bankruptcy Case to a
case under Chapter 7 of the Bankruptcy Code.

ARTICLE 13
DEFINITIONS

13.1 Certain Definitions. As used herein:

@ “401K Plan” means the 401K retirement plan provided to Seller by
Principal Financial Services.

(b) “Accounts Receivable” means all trade accounts receivable and other
rights to payment from customers of Seller but excluding the Inter-Company Receivables, and
the full benefit of all security for such accounts or rights to payment, including all trade accounts
receivable representing amounts receivable in respect of goods shipped or products sold or
services rendered to customers of Seller prior to Closing, and any claim, remedy or other right of
Seller related to any of the foregoing.

(©) “Affiliate” means, with respect to any Person, any other Person that,
directly or indirectly through one or more intermediaries, controls, or is controlled by, or is under
common control with, such Person, and the term “control” (including the terms “controlled by”
and “under common control with”) means the possession, directly or indirectly, of the power to
direct or cause the direction of the management and policies of such Person, whether through
ownership of voting securities, by contract or otherwise.

(d) “Ancillary Agreements” means, collectively, the Seller Ancillary
Agreements and the Purchaser Ancillary Agreements and each agreement required pursuant to
Sections 5.2 and 5.3 herein.

(e “Assignment and Assumption Agreement” means that certain agreement
to effect the assignment and assumption of the Assumed Liabilities.

)] “Assumed Agreements” means the Assumed Real Property Leases, the
Assumed Personal Property Leases, and the Assumed Contracts.

(9) “Bankruptcy Code” means Title 11 of the United States Code, 11 U.S.C.
88 101— et seq.

() “Books and Records” means all documents used by Seller in connection
with, or relating to, the Purchased Assets, the Assumed Liabilities, or the Business, including all
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files, data, reports, plans, mailing lists, supplier lists, customer lists, price lists, marketing
information and procedures, advertising and promotional materials, equipment records, warranty
information, records of operations, standard forms of documents, manuals of operations or
business procedures and other similar procedures (including all discs, tapes and other media-
storage data containing such information) with respect to the Business.

Q) “Business Day” means any day other than a Saturday, Sunday or other day
on which commercial banks in Cleveland, Ohio are authorized or required by Law to be closed.

() “Cash on Hand Amount” means all of Seller’s cash or cash equivalents,
including cash on hand and in bank accounts, all checks received, whether or not received,
deposited or cleared prior to the Closing.

(k) “Code” means the Internal Revenue Code of 1986, as amended.

() “Contract” means any written or oral contract, indenture, note, bond,
lease, license, commitment or instrument or other agreement or arrangement primarily related to
the operation of the Business or affecting or related to any of the Purchased Assets or the
Assumed Liabilities or by which Seller is bound or by which any property of Seller is
Encumbered.

(m)  “Claim” has the meaning given to such term in Section 101(5) of the
Bankruptcy Code.

(n) “Encumbrance” means, to the extent not considered a Lien, any
encumbrance, Claim, charge, mortgage, deed of trust, option, pledge, security interest or similar
interest, hypothecation, easement, right of way, encroachment, right of first refusal, preemptive
right, judgment, conditional sale or other title retention agreement.

(o) “Environmental, Health and Safety Requirements” means all applicable
Laws relating to pollution or protection of human health or the environment, (including, without
limitation, ambient air, vapor, surface water, ground water, land surface or subsurface strata, and
natural resources), including, without limitation, Laws relating to (i) Releases or threatened
Releases of, or exposure to, Hazardous Materials, (ii) the manufacture, processing, distribution,
use, treatment, generation, storage, containment (whether above ground or underground),
transport or handling of Hazardous Materials, (iii) recordkeeping, notification, disclosure, or
reporting requirements regarding Hazardous Materials, (iv) endangered or threatened species of
fish, wildlife and plants, and the management or use of natural resources, and (v) the
preservation of the environment or mitigation of adverse effects on or to human health or the
environment.

(p) “Equipment” means all equipment, machinery, furniture, fixtures and
other tangible personal property of every kind and description and improvements and tooling
owned by or primarily used, or held for use, in connection with the operation of the Business,
wherever located.

(@) “ERISA” means the Employee Retirement Income Security Act of 1974,
as amended.
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(9] “Expense Reimbursement” means all reasonable and documented costs
and out of pocket expenses incurred by the Purchaser in connection with this Agreement and the
transactions contemplated hereby in an amount not to exceed $100,000.

(s) “Gift_Cards” means that certain type of gift card sold to restaurant
customers for the purposes of redemption at the Business.

(® “Governmental Body” means any government, quasi-governmental entity,
or other governmental or regulatory body, agency or political subdivision thereof of any nature
or any self-regulatory agency, whether foreign, federal, state or local, or any agency, branch,
department, official, entity, instrumentality or authority thereof, or any court or arbitrator (public
or private).

(v) “Hazardous Materials” means any materials (including a chemical,
pollutant, contaminant, or material, waste or substance) that are: (i) prohibited, limited or
regulated by the Environmental, Health and Safety Requirements as ‘“hazardous”, “acutely
hazardous” or “toxic”; (ii) petroleum and petroleum products, by-products, derivatives or wastes;
(iii) asbestos or asbestos-containing materials or products; (iii) polychlorinated biphenyls; (iv)
lead or lead-based paints or materials; (v) radon; (vi) toxic mold; (vii) radioactive; or (viii) other

similar substances that may have an adverse effect on human health or the environment.

(V) “Indebtedness” owed by Seller or any predecessor of Seller means (i) all
indebtedness or other Liabilities or obligations for borrowed money, whether secured or
unsecured, including, without, limitation any operating line of credit or capital lease obligations;
(i) indebtedness of the type described in clause (i) above guaranteed in any manner by Seller or
in effect guaranteed, directly or indirectly, in any manner by Seller through an agreement,
contingent or otherwise; (iii) all capital lease obligations; (iv) all indebtedness of the type
described in clause (i) above secured by any lien upon property owned by Seller, even though
Seller has not in any manner become liable for the payment of such indebtedness; (v) all interest
expense accrued but unpaid, and all prepayment premiums and penalties, fees and charges on, or
relating to, any of such indebtedness; (vi) any liabilities or indebtedness of Seller evidenced by a
note; (vii) all obligations under any interest rate and currency protection agreement (including
any swaps, forward contracts, caps, floors, collars and similar agreements), commodity swaps,
forward contracts and similar agreements; and (viii) any Taxes due and payable and any deferred
Liabilities for Taxes.

(w)  “Intellectual Property” means all intellectual property of any kind used, or
held for use, in connection with the operation of the Business, including the following: (i)
trademarks, service marks, trade names, recipes, slogans, logos, trade dress, internet domain
names, brand names, and other similar designations of source or origin, together with all
goodwill, registrations and applications related to the foregoing; (ii) patents, utility models and
industrial design registrations (and all continuations, divisionals, continuations in part,
provisionals, renewals, reissues, re-examinations and applications for any of the foregoing); (iii)
copyrights and copyrightable subject matter (including, without limitation, any registrations and
applications for any of the foregoing); (iv) trade secrets, proprietary processes, formulae,
algorithms, models, and methodologies; and (v) computer software, computer programs, and
databases (whether in source code, object code or other form).
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x) “Inter-Company Receivables” means the amount owed to Seller by one or
more affiliated companies arising prior to the Petition Date from one or more intercompany
transactions in the aggregate amount of Two Million Five Hundred Sixty-Five Thousand Dollars
($2,565,000) as disclosed by Seller in the Bankruptcy Case on its schedule of assets and
liabilities (document number 1).

(y) “Inventory” means all of Seller’s inventories (including, without
limitation, food supplies, perishable goods) that are used, or held for use, in connection with the
operation of the Business.

(2) “Knowledge of Seller” or “Seller’s Knowledge” means the actual
knowledge, as of the Original Execution Date and as of the Closing Date, of Brad Friedlander,
Peter Vauthy, Marjorie Davis, and Jonathan Gross.

(aa) “Law” or “Laws” means all federal, state, local or foreign laws, statutes,
common law, rules, codes, regulations or ordinances issued, promulgated, enforced or entered
by, any and all Governmental Bodies, or other requirement or rule of law.

(bb)  “Leased Real Property” means all the land, improvements, or other
interests in real property leased, subleased or licensed by Seller.

(cc)  “Liability” or “Liabilities” means, as to Seller, any debt, adverse claim,
liability, obligation, commitment, assessment, cost, expense, loss, charge, fee, penalty, fine,
contribution or premium of any kind or nature whatsoever, whether known or unknown, asserted
or unasserted, absolute or contingent, direct or indirect, accrued or unaccrued, liquidated or
unliquidated, or due or to become due, including all costs and expenses relating thereto.

(dd)  “Liens” means any lien, Encumbrance, pledge, mortgage, deed of trust,
security interest, Claim, lease, option, right of first refusal, easement, servitude, proxy, voting
trust or agreement, or transfer restriction under any shareholder or similar agreement or
Encumbrance.

(ee) “Material Adverse Effect” means any effect, change, condition,
circumstance, development or event that, individually or in the aggregate with all other effects,
changes, conditions, circumstances, developments or events has had, or would reasonably be
expected to have, a material adverse effect on the Business, assets, operation, condition
(financial or otherwise) or results of operation of the Business or the Purchased Assets
(excluding the Excluded Assets and the Excluded Liabilities), taken as a whole, other than any
effect, change, condition, circumstance, development or event arising from or related to: (i)
general business or economic conditions in any of the geographical areas in which the Business
operates; (ii) any condition or occurrence affecting the industry in which Seller operates
generally; (iii) national or international political or social conditions, including the engagement
by any country in hostilities, whether commenced before or after the date hereof and whether or
not pursuant to the declaration of a national emergency or war, or the occurrence of any military
or terrorist attack; (iv) financial, banking, or securities markets (including any disruption thereof
or any decline in the price of securities generally or any market or index); (v) the occurrence of
any act of God or natural disaster, including any fire, flood, hurricane, tornado, or other weather
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event; (vi) changes in Law or accounting rules; (vii) the taking of any action expressly
contemplated by this Agreement or any Ancillary Agreement or taken with the prior written
consent of Purchaser; (viii) any effects or changes arising from or related to the breach of the
Agreement by Purchaser; or (ix) any strike or labor dispute; provided, however, that in the case
of the foregoing clauses (i) through (vi), such effects, changes, conditions, circumstances,
developments or events shall be taken into account in determining whether any material adverse
effect has occurred to the extent that any such effects, changes, conditions, circumstances,
developments or events have, or would reasonably be expected to have, a disproportionate effect
on the Business (excluding the Excluded Assets and the Excluded Liabilities) or the Purchased
Assets relative to other participants operating in the industry in which Seller operates.

(ff)  “Ordinary Course of Business” means the ordinary and usual course of
normal day to day operations of the Business consistent with past practice during the period
immediately preceding the date of this Agreement.

(gg) “PACA” means Section 5(c) of the Perishable Agricultural Commaodities
Act, 7 U.S.C. § 499¢(c)(2).

(hh)  “Permitted Encumbrances” means (i) easements, rights of way, restrictive
covenants, encroachments and similar non-monetary encumbrances or non-monetary
impediments against any of the Purchased Assets which do not, individually or in the aggregate,
materially adversely affect the operation of the Business; (ii) applicable zoning Laws, building
codes, land use restrictions and other similar restrictions imposed by Law (but not restrictions
arising from a violation of any such Law); (iii) materialman’s, mechanic’s, artisan’s, shipper’s,
warehouseman’s or other similar common law or statutory liens incurred in the Ordinary Course
of Business for sums not yet due and payable and that do not result from a breach, default or
violation by Seller of any Contract or Law; (iv) statutory liens for current Taxes, assessments or
other governmental charges not yet due and payable or the amount or validity of which is being
contested in good faith by appropriate proceedings or the making of appropriate demands,
notices or filings; (v) easements, covenants, conditions, restrictions and other similar matters
affecting title to real property and other encroachments and title and survey defects with respect
to any real property that do not or would not reasonably be expected to adversely affect the
current occupancy or use of such real property in any material respect; (vi) matters that would be
disclosed on an accurate survey of the real property that do not or would not reasonably be
expected to adversely affect the current occupancy or use of such real property in any material
respect; (vii) any liens shown in any title commitment, report or policy, or otherwise of record
that do not or would not reasonably be expected to adversely affect the current occupancy or use
of the real property in any material respect; (viii) Encumbrances that will be and are discharged
or released either prior to, or simultaneously with the Closing; (ix) such other Encumbrances,
title exceptions or imperfections of title as Purchaser may approve in writing in its sole
discretion; (x) any Liabilities created by this Agreement or any of the Ancillary Agreements and
(xi) the Encumbrances set forth on Schedule 13.1.

(i) “Person” means an individual, corporation, partnership, limited liability
company, joint venture, association, trust, unincorporated organization, labor union, estate,
Governmental Body or other entity or group.
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()  “Personal Property Leases” means all leases of personal property relating
to personal property used by Seller or to which Seller is a party of by which the properties or
assets of Seller are bound, in each case relating to the Business.

(kk)  “Prepetition Sales Taxes” means unpaid sales taxes arising prior to the
Petition Date, estimated by Seller to be $37,000.

(1)) “Purchased Ancillary Agreements” means, collectively, each certificate,
agreement or document (other than this Agreement) delivered by Purchaser in connection with
this Agreement.

(mm) “Real Property Leases” means the real property lease, sublease, license,
concession and other agreement (whether written or oral), including all amendments, extensions
renewals, guaranties and other agreements with respect thereto, pursuant to which Seller holds or
occupies the Leased Real Property.

(nn)  “Representatives” means, as to any Person, the directors, officers,
employees, counsel, professionals, advisors, accountants, agents, contractors and other
representatives.

(00) “Release” means any release, spill, emission, discharge, leaking, pumping,
injection, deposit, disposal, dispersal, leaching or migration into the environment (including,
without limitation, ambient air, surface water, groundwater and surface or subsurface strata) or
into or out of any property, including the movement of Hazardous Materials through or in the air,
soil, surface water, groundwater or property.

(pp) “Sale Hearing” means the hearing held by the Bankruptcy Court on the
Sale Motion seeking approval of the Sale Order.

(ggq) “Seller Ancillary Agreements” means, collectively, each certificate,
agreement or document (other than this Agreement) delivered by Seller in connection with this
Agreement.

(rr)  “Seller Disclosure Schedules” means the disclosure schedules which are
attached hereto and delivered by Seller. The disclosures in the Seller Disclosure Schedules shall
modify and relate to the representations and warranties in the corresponding section or
subsection of Article 6 to which they refer and are intended to qualify such representations and
warranties. The information set forth in one section or subsection of the Seller Disclosure
Schedules that is specifically referred to in another section or subsection of the Seller Disclosure
Schedules by appropriate cross-reference shall also be deemed to qualify such other section or
subsection of Article 6, and the information set forth in one section or subsection of the Seller
Disclosure Schedules shall also be deemed to qualify each other section or subsection of Article
6 to the extent that the relevance of a disclosure in one section or subsection of the Seller
Disclosure Schedules to another section or subsection of Article 6 is reasonably apparent on its
face.
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(ss)  “Seller Intellectual Property” means any Intellectual Property that is
owned by, licensed to, or primarily used, or held for use by, Seller relating to or in connection
with the operation of the Business.

(tt) “Seller’s Liquor Permit” means collectively following liquor permits
issued by the Ohio Department of Commerce, Division of Liquor Control, to Seller: (i) permit
#0348454 (Classes D1, D3, D3x and D6), (ii) permit #03484540005 (d/b/a/ Moxie Unit 250 and
patio) (Class D5 and D6) and (iii) permit #034845450003 (Class D5 and D6).

(uu) “Tax” and “Taxes” mean (i) any and all federal, state, local or foreign
taxes, charges, fees, imposts, levies or other assessments, including all income, gross income,
gross receipts, capital, sales, use, ad valorem, value added, transfer, franchise, profits, inventory,
capital stock, license, production, premium, disability, worker’s compensation, utility, windfall
profit, environmental, registration, alternative, add-on minimum, withholding, payroll,
employment, social security, unemployment, excise, severance, stamp, occupation, property,
sales, use and estimated taxes, customs duties, fees, assessments and charges of any kind
whatsoever, in each case imposed by any Governmental Body; (ii) all interest, penalties, fines,
additions to tax or additional amounts imposed by any Governmental Body in connection with
any item described in clause (i); and (iii) any Liability in respect of any items described in
clauses (i) and/or (ii) payable by reason of contract, assumption, transferee liability, operation of
Law, Treasury Regulation Section 1.1502-6(a) (or any predecessor or successor thereof or any
analogous or similar provision under Law) or otherwise.

(vv) “Tax Return” means any return, report, information return, declaration,
claim for refund or other document (including any schedule or related or supporting information)
supplied or required to be supplied to any Governmental Body with respect to Taxes, including
amendments thereto.

(ww) “Tower” means Tower IV LLC.

(xx) “UCC-3 Termination Statement” means the termination of a Uniform
Commercial Code (UCC) financing statement filed with the appropriate state authority in the
Seller’s place of incorporation for the purposes of releasing a perfected security interest in the
Seller’s assets.

(yy) “WARN Act” means the Worker Adjustment and Retraining Notification
Act of 1988, as amended, and any similar state Law related thereto.

13.2  Additional Defined Terms. The following terms have the meanings set forth in
the Sections set forth below:

Defined Term Location

Actions Section 6.4

Agreement Preamble

Alternative APA Section 2.2

Alternative Purchaser Section 2.2
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Defined Term

Alternative Transaction

Assignment of Real Property Lease
Assumed Contracts

Assumed Liabilities

Assumed Personal Property Leases
Assumed Real Property Leases
Assumption Agreement

Assumption of Personal Property Leases
Assumption of Real Property Leases
Bankruptcy Case

Bankruptcy Court

Benefit Plans

Bid Deadline

Bill of Sale

BJRP

Breaching Party

Business

Employees

Cash Bid Amount

Closing

Closing Date

Competing Agreement
Consideration

Credit Bid Amount

Cure Costs

Employees

Excluded Assets

Excluded Liabilities

Final Cash Collateral and DIP Order
Interim Beverage Management Agreement
Interim Cash Collateral and DIP Order
Liquor Permit Transfer Documents
Non-Breaching Party

Notes

Original Execution Date
Overbidder’s Deposit

Permits

Petition Date

Post-Petition Indebtedness
Pre-Petition Indebtedness
Purchased Assets

Purchaser

Qualified Bid(s)

Red License Agreements

Registered IP

29

Location

Section 2.1
Section 3.4
Section 1.1(c)
Section 1.2
Section 1.1(c)
Section 1.1(c)
Section 3.2
Section 3.3
Section 3.4
Preamble
Preamble
Section 6.13(c)
Section 2.1
Section 3.1
Recitals
Section 12.1
Recitals
Section 6.13(a)
Section 4.1(c)
Section 5.1
Section 5.1
Section 2.1
Section 4.1
Section 4.1(a)
Section 1.4
Section 8.1(a)
Section 1.1(b)
Section 1.3
Recitals
Section 3.5
Section 3.4
Section 3.5
Section 12.1
Recitals
Preamble
Section 2.1(a)(ix)
Section 6.6
Recitals
Recitals
Recitals
Section 1.1(a)
Preamble
Section 2.1(a)
Section 1.1(c)
Section 6.5
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Defined Term Location

Sale Motion Section 2.1
Sale Order Recitals
Seller Preamble
Seller’s Costs Section 4.1(b)
Total Indebtedness Recitals
Transaction Recitals
Transferred Employees Section 8.1(a)
ARTICLE 14

MISCELLANEOUS

14.1 Expenses. Except for the Expense Reimbursement [or any other expenses
specifically addressed in this Agreement], each party shall bear its own expenses and costs,
including the fees of any attorney retained by it, incurred in connection with the preparation of
this Agreement and the consummation of the transactions contemplated hereby.

14.2 Gift Cards.

@ Seller and Purchaser acknowledge and agree that Gift Cards purchased by
any customer prior to the Closing Date are eligible to be used at the Business post-Closing.

(b) Purchaser shall honor any Gift Cards properly sold in the ordinary course
of Seller’s Business after Closing.

14.3 Non-Disparagement. Seller and Purchaser acknowledge and agree that they will
not publicly disparage each other in any form or manner prior to or after the Closing of the sale
transaction contemplated herein, and will cause their Affiliates not to do the same; provided
however that nothing in the foregoing shall be construed as prohibiting or otherwise restricting a
party’s good faith actions in giving truthful testimony in a legal or regulatory proceeding.

14.4 Reserved.

145 Survival of Representations and Warranties; Survival of Post-Closing Covenants.
All covenants and agreements contained herein which by their terms are to be performed in
whole or in part, or which prohibit actions, subsequent to the Closing shall, solely to the extent
such covenants and agreements are to be performed, or prohibit actions, subsequent to the
Closing, survive the Closing in accordance with their terms for up to twelve (12) months after
Closing. All other covenants and agreements contained herein, and all representations and
warranties contained herein or in any certificated deliveries hereunder, shall not survive the
Closing and shall thereupon terminate, including any Actions for damages in respect of any
breach thereof.

14.6 Entire Agreement; Amendments and Waivers. This Agreement (including the
Schedules attached hereto) and the Ancillary Agreements represent the entire understanding and
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agreement between the parties hereto with respect to the subject matter hereof. Any provision of
this Agreement may be amended or waived if, and only if, such amendment or waiver is in
writing and signed, in the case of an amendment, by each party hereto, or in the case of a waiver,
by the party against whom the waiver is to be effective. No action taken pursuant to this
Agreement, including, without limitation, any investigation by or on behalf of any party shall be
deemed to constitute a waiver by the party taking such action of compliance with any
representation, warranty, covenant or agreement contained herein. The waiver by any party
hereto of a breach of any provision of this Agreement shall not operate or be construed as a
further or continuing waiver of such breach or as a waiver of any other or subsequent breach. No
failure on the part of any party to exercise, and no delay in exercising, any right, power or
remedy hereunder shall operate as a waiver thereof nor shall any single or partial exercise of
such right, power or remedy by such party preclude any other or further exercise thereof or the
exercise of any other right, power or remedy.

14.7 Counterparts. For the convenience of the parties hereto, this Agreement may be
executed and delivered (by facsimile or PDF signature) in any number of counterparts, each such
counterpart being deemed to be an original instrument, and all such counterparts shall together
constitute the same agreement.

148 Governing Law. THIS AGREEMENT IS TO BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF OHIO WITHOUT
GIVING EFFECT TO CONFLICT OF LAW PRINCIPLES THEREOF, INCLUDING ALL
MATTERS OF CONSTRUCTION, VALIDITY AND PERFORMANCE.

14.9 Jurisdiction, Waiver of Jury Trial.

@ In connection with any controversy arising out of or related to this
Agreement, Seller and Purchaser hereby irrevocably consent to the exclusive jurisdiction of the
Bankruptcy Court, or if, and only if, the Bankruptcy Case has been closed, the courts of the State
of Ohio and the federal courts of the United States of America located in the Northern District of
Ohio will have sole jurisdiction over any and all disputes between or among the parties, whether
in law or equity, arising out of or relating to this agreement or any agreement contemplated
hereby.

(b) Each of the parties hereto hereby irrevocably waives any and all right to
trial by jury in any legal proceeding arising out of or related to this agreement or the transactions
contemplated hereby.

14.10 Notices. Unless otherwise set forth herein, any notice, request, instruction or
other document to be given, provided or furnished hereunder by any party to the other parties
shall be in writing and shall be deemed duly given, provided or furnished (i) upon delivery, when
delivered personally, (ii) one (1) Business Day after being sent by overnight courier or when sent
by facsimile or e-mail transmission (with confirmation of transmission), and (iii) two (2)
Business Days after being sent by registered or certified mail, postage prepaid, as follows:

If to Seller:

BJRP, LLC
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3355 Richmond Road

Beachwood, Ohio 44122

Attention: Brad Friedlander

E-mail: brad@redrestaurantgroup.com

with copies (which shall not constitute effective notice) to:

Richard A. Baumgart

Dettelbach, Sicherman & Baumgart LLC
55 Public Square, 21% Floor

Cleveland, Ohio 44113-1902

E-mail: rbaumgart@dsb-law.com

If to Purchaser:

TOWER IV LLC

200 Park Avenue, Suite 400

Orange Village, Ohio 44122
Attention: Sean O’Brien

E-mail: seanobrien1414@gmail.com

with copies (which shall not constitute effective notice) to:

Ulmer & Berne LLP

1660 W. 2" St., Suite 1100

Cleveland, OH 44113

Attention: Michael S. Tucker and Todd A. Atkinson
Email: mtucker@ulmer.com and tatkinson@ulmer.com

or to such other Persons, addresses or facsimile numbers as may be designated in writing by the
party to receive such notice.

14.11 Binding Effect; Assignment. This Agreement shall be binding upon Purchaser
and Seller, and inure to the benefit of the parties and their respective successors and permitted
assigns. No assignment of this Agreement or of any rights or obligations hereunder may be
made by either Seller or Purchaser (by operation of Law or otherwise) without the prior written
consent of the other parties hereto and any attempted assignment without the required consents
shall be void.

14.12 Severability. If any term, condition or other provision of this Agreement is
invalid, illegal or incapable of being enforced by any rule of Law or public policy, all other
terms, conditions and provisions of this Agreement shall nevertheless remain in full force and
effect so long as the economic or legal substance of the transactions contemplated hereby is not
affected in a manner adverse to any party. Upon such determination that any term, condition or
other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate
in good faith to modify this Agreement so as to effect the original intent of the parties as closely
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as possible in an acceptable manner to the end that the transactions contemplated hereby are
fulfilled to the fullest extent possible.

14.13 Injunctive Relief. The parties agree that damages at Law may be an inadequate
remedy for the breach of any of the covenants, promises and agreements contained in this
Agreement by the parties, and, accordingly, Seller and Purchaser shall be entitled to injunctive
relief with respect to any such breach, including, without limitation, specific performance of such
covenants, promises or agreements or an order enjoining the other party from any threatened, or
from the continuation of any actual, breach of the covenants, promises or agreements contained
in this Agreement by such party, all without the necessity of proving the inadequacy of money
damages as a remedy and without the necessity of posting bond. The rights set forth in this
Section 11.13 shall be in addition to any other rights which Seller or Purchaser may have at Law
or in equity pursuant to this Agreement.

14.14 Third Party Beneficiaries. This Agreement is for the sole benefit of the parties
hereto and their permitted assigns and nothing herein express or implied shall give or be
construed to give to any Person, other than the parties hereto and such permitted assigns, any
legal or equitable rights hereunder.

14.15 Section 363(b)(1)(A). Purchaser shall honor and observe any and all policies of
Seller in effect on the Petition Date prohibiting the transfer of personally identifiable information
about individuals and otherwise comply with the requirements of Section 363(b)(1)(A) of the
Bankruptcy Code.

14.16 Certain Interpretations.

@ Unless otherwise expressly provided, for purposes of this Agreement, the
following rules of interpretation shall apply:

(i) All references in this Agreement to Articles, Sections, clauses,
parts and Schedules shall be deemed to refer to Articles, Sections, clauses, parts and Schedules to
this Agreement unless otherwise specified.

(if) All Schedules annexed hereto or referred to herein are hereby
incorporated in and made a part of this Agreement as if set forth in full herein. Any capitalized
terms used in any Schedule but not otherwise defined therein shall be defined as set forth in this
Agreement.

(iii) The Article, Section and paragraph captions herein are for
convenience of reference only, do not constitute part of this Agreement and shall not be deemed
to limit or otherwise affect any of the provisions hereof.

(iv) The words “include,” includes” and “including,” when used herein
shall be deemed in each case to be followed by the words “without limitation” (regardless of
whether such words or similar words actually appear).

(v) When calculating the period of time before which, within which or
following which any act is to be done or step taken pursuant to this Agreement, the date that is
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the reference date in calculating such period shall be excluded. If the last day of such period is
not a Business Day, the period in question shall end on the next succeeding Business Day.

(vi) Any reference in this Agreement to “$” or “dollars” shall mean
U.S. dollars.

(vii) Any reference in this Agreement to gender shall include all
genders, and words imparting the singular number only shall include the plural and vice versa.

(viii) The words such as “herein,” “hereinafter,” “hereof” and
“hereunder” refer to this Agreement as a whole and not merely to a subdivision in which such
words appear unless the context otherwise requires.

(b) The parties hereto agree that they have been represented by legal counsel
during the negotiation and execution of this Agreement and, therefore, waive the application of
any Law, regulation, holding or rule of construction providing that ambiguities in an agreement
or other document shall be construed against the party drafting such agreement or document.

[Remainder of Page Intentionally Left Blank]

250995v4 34

18-15839-aih Doc 47-1 FILED 11/16/18 ENTERED 11/16/18 17:26:50 Page 39 of 68



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by their respective duly authorized officers as of the date first above written.

SELLER:

BJRP,

o Ad T

Name: Brad Friedlander
Title: Chief Executive Officer

PURCHASER:
TOWERIV LLC
By:

Name: Joseph E. LoConti
Title: Manager
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IN WITNESS WHEREOQF, the parties hereto have caused this Agreement to be
executed by their respective duly authorized officers as of the date first above written.

SELLER:
BJRP,LLC
By:

Name: Brad Friedlander
Title: Chief Executive Officer

PURCHASER:

TOMER IV LLC

By: i i
Napte: Jaseph E. LoConti
Title: Manager
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Exhibit A

BILL OF SALE

KNOW ALL MEN BY THESE PRESENTS that BJRP, LLC, an Ohio limited
liability company (“Transferor”), for good and valuable consideration paid by TOWER IV
LLC, an Ohio limited liability company (“Transferee”), the receipt and sufficiency of which is
hereby acknowledged, does hereby grant, bargain, sell, transfer, assign, and deliver unto
Transferee all tangible personal property and inventory owned by Transferor located at 3355
Richmond Road in Beachwood, Ohio 44122 (the “Real Property”) and used in the businesses
operating under the names “Red, the Steakhouse” and “Moxie, the Restaurant” (the
“Businesses”), including specifically without limitation, all appliances, smoke detectors,
maintenance equipment, office furniture and furnishings, restaurant furniture and equipment,
inventory, and other items of personal property owned by Transferor and used in connection with
the operation of the Real Property and improvements thereon, all telephone numbers associated
with the Businesses, all assignable contracts and agreements for the Real Property, and the
names “Red, the Steakhouse” and “Moxie, the Restaurant” including any website and domain
name, if any, for the apartment community and any logo or artwork specific to the land and
improvements (collectively the “Property”).

Transferor is the true and lawful owner of the Property and has good right and lawful
authority to bargain and sell the same in the manner set forth herein. Transferor hereby covenants
that the Property is free from any liens, security interests, and any other encumbrances as of the
Effective Date.

IN WITNESS WHEREOF, Transferor and Transferee have executed this instrument to
be effective as of January __, 2019 (the “Effective Date”).

TRANSFEROR:

BJRP, LLC
an Ohio limited liability company

by:

Its:

TRANSFEREE:

TOWER IV LLC
an Ohio limited liability company

by:

its:
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Exhibit B
Assumption Agreement
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Exhibit C

ASSIGNMENT AND ASSUMPTION OF
PERSONAL PROPERTY LEASES

THIS ASSIGNMENT AND ASSUMPTION OF PERSONAL PROPERTY LEASES
(“Assignment™) is made and entered into as of the day of January, 2019 (the “Effective
Date”), by and between BJRP, LLC, an Ohio limited liability company (“Assignor”), and
TOWER IV LLC, an Ohio limited liability company (“Assignee”).

WITNESSETH:

WHEREAS, Assignor, as seller and debtor in possession under Case No. 18-15839-AlH
(the “Case™”) in the United States Bankruptcy Court for the Northern District of Ohio (the
“Court”), and Assignee, as buyer, are parties to that certain Asset Purchase Agreement dated
November 16, 2018 (the “APA”), which APA was approved by the Court in the Case in an Order
dated December __, 2018.

WHEREAS, the APA provides that the personal property leases, described on Exhibit A
attached hereto and made a part hereof (the “Personal Property Leases”), are to be assigned to

and assumed by Assignee as part of the sale of Assignor’s assets pursuant to the terms of the
APA.

WHEREAS, any and all pre-petition defaults by Assignor under the Personal Property
Leases, if any, were cured prior to this Assignment and, as of the Effective Date, the Personal
Property Leases are in good standing and in full force and effect.

WHEREAS, Assignor desires to assign to Assignee and Assignee desires to assume from
Assignor all of Assignor’s rights, title, interest and liabilities in, to and under the Personal
Property Leases from and after the Effective Date.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties do hereby agree as follows:

1. Assignment. Subject to the terms of this Assignment and as of the Effective Date,
Assignor hereby grants, gives, sells, assigns, transfers, bargains, sets over and conveys to
Assignee, its successors and assigns, all of Assignor’s rights, title, interest and liabilities in, to
and under the Personal Property Leases. Assignor acknowledges and represents to Assignee that
Assignor has made no previous assignment of the Personal Property Leases.

2. Assumption.  Assignee hereby accepts the foregoing assignment and, in
consideration thereof, Assignee will assume the performance of all of the obligations of Assignor
arising or accruing under the Personal Property Leases from and after the Effective Date that are
to be performed by the lessor named therein on and after the Effective Date in the same manner
and to the same extent as if Assignee were the lessee named therein.
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3. Further Documents and Acts. The parties agree that, at any time and from time to
time hereafter, they will, upon request therefore by the other party, sign and deliver such further
documentation and take such further actions as are necessary fully to effect the purpose of this
Assignment.

4. Successors and Assigns; Third-Party Beneficiaries. This Assignment shall be
binding upon and inure to the benefit of the parties hereto and their respective successors in
interest and assigns. Nothing contained in this Assignment shall be deemed to confer upon any
person, other than the parties hereto, and their respective successors and permitted assigns, any
rights, remedies, claims, causes of action or obligations under, or by reason of this Assignment.

6. Governing Law. This Assignment shall be construed in accordance with the laws
of the State of Ohio.

7. Counterparts. This Assignment may be executed in any number of counterparts,
each of which when so executed and delivered shall be deemed an original, but all of which shall
together constitute one and the same agreement.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the parties have caused this instrument to be executed as of
the day and year first above written.

ASSIGNOR:

BJRP, LLC
an Ohio limited liability company

By:

Its:

ASSIGNEE:

TOWER IV LLC,
an Ohio limited liability company

By:
Name:
Its:
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Exhibit D

ASSIGNMENT AND ASSUMPTION OF
REAL PROPERTY LEASE

THIS ASSIGNMENT AND ASSUMPTION OF REAL PROPERTY LEASE
(“Assignment™) is made and entered into as of the day of _January, 2019 (the “Effective
Date”), by and between BJRP, LLC, an Ohio limited liability company (“Assignor”), and
TOWER IV LLC, an Ohio limited liability company (“Assignee”).

WITNESSETH:

WHEREAS, Assignor, as seller and debtor in possession under Case No. 18-15839-AlH
(the “Case™”) in the United States Bankruptcy Court for the Northern District of Ohio (the
“Court”), and Assignee, as buyer, are parties to that certain Asset Purchase Agreement dated
November 16, 2018 (the “APA”), which APA was approved by the Court in the Case in an Order
dated December __, 2018.

WHEREAS, the APA provides that the real property leases, described on Exhibit A
attached hereto and made a part hereof (the “Real Property Leases™), are to be assigned to and
assumed by Assignee as part of the sale of Assignor’s assets pursuant to the terms of the APA.

WHEREAS, any and all pre-petition defaults by Assignor under the Real Property
Leases, if any, were cured prior to this Assignment and, as of the Effective Date, the Real
Property Leases are in good standing and in full force and effect.

WHEREAS, Assignor desires to assign to Assignee and Assignee desires to assume from
Assignor all of Assignor’s rights, title, interest and liabilities in, to and under the Real Property
Leases from and after the Effective Date.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties do hereby agree as follows:

1. Assignment. Subject to the terms of this Assignment and as of the Effective Date,
Assignor hereby grants, gives, sells, assigns, transfers, bargains, sets over and conveys to
Assignee, its successors and assigns, all of Assignor’s rights, title, interest and liabilities in, to
and under the Real Property Lease. Assignor acknowledges and represents to Assignee that
Assignor has made no previous assignment of the Real Property Leases.

2. Assumption.  Assignee hereby accepts the foregoing assignment and, in
consideration thereof, Assignee will assume the performance of all of the obligations of Assignor
arising or accruing under the Real Property Leases from and after the Effective Date that are to
be performed by the lessor named therein on and after the Effective Date in the same manner and
to the same extent as if Assignee were the lessee named therein.
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3. Further Documents and Acts. The parties agree that, at any time and from time to
time hereafter, they will, upon request therefore by the other party, sign and deliver such further
documentation and take such further actions as are necessary fully to effect the purpose of this
Assignment.

4. Successors and Assigns; Third-Party Beneficiaries. This Assignment shall be
binding upon and inure to the benefit of the parties hereto and their respective successors in
interest and assigns. Nothing contained in this Assignment shall be deemed to confer upon any
person, other than the parties hereto, and their respective successors and permitted assigns, any
rights, remedies, claims, causes of action or obligations under, or by reason of this Assignment.

6. Governing Law. This Assignment shall be construed in accordance with the laws
of the State of Ohio.

7. Counterparts. This Assignment may be executed in any number of counterparts,
each of which when so executed and delivered shall be deemed an original, but all of which shall
together constitute one and the same agreement.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the parties have caused this instrument to be executed as of
the day and year first above written.

ASSIGNOR:

BJRP, LLC
an Ohio limited liability company

By:

Its:

ASSIGNEE:

TOWER IV LLC,
an Ohio limited liability company

By:
Name:
Its:

18-15839-aih Doc 47-1 FILED 11/16/18 ENTERED 11/16/18 17:26:50 Page 49 of 68



Exhibit E

INTERIM BEVERAGE MANAGEMENT AGREEMENT

This Interim Beverage Management Agreement ("Agreement”) is made and entered into
as of this __ day of January, 2019, by and between BJRP, LLC, an Ohio limited liability
company ("Permit Owner") and TOWER IV LLC, an Ohio limited liability company
("Manager™).

RECITALS

The parties hereto desire that the fine dining restaurant businesses conducted by the
Permit Owner located at 3355 Richmond Road in Beachwood, Ohio 44122 (the “Property”)
under the names “Red, the Steakhouse” and “Moxie, the Restaurant” be continued under the
management of the Manager during the time required to complete transfer to Manager of (i)
permit #0348454 (Classes D1, D3, D3x and D6), (ii) permit #03484540005 (d/b/a/ Moxie Unit
250 and patio) (Class D5 and D6) and (iii) permit #034845450003 (Class D5 and D6)
(collectively the “Liquor Permit”) issued by the Ohio Department of Commerce, Division of
Liquor Control.

NOW THEREFORE, the parties hereby agree as follows:
SECTION 1. TERM OF AGREEMENT

The term of the relationship contemplated by this Agreement shall commence on the

day of January, 2019, and shall expire on the earlier of (i) the date on which approval of
the above-mentioned transfer of the Liquor Permit is obtained from the Ohio Department of
Commerce, Division of Liquor Control; or (ii) eighteen (18) months after Closing, unless sooner
terminated by Permit Owner for failure of Manager to perform its duties hereunder.

SECTION 2. DUTIES OF MANAGER
The Manager agrees as follows:

(A)  To take charge of and manage the business and assets previously conducted by
the Permit Owner at the Property, in a business-like manner. Manager shall assume all
responsibility for the operation of said business and shall be responsible for all expenses incurred
during the period of its operation;

(B) To keep full and correct books of accounting showing all receipts and
expenditures received, incurred, or made in connection with the operation of said business;

(C)  To conduct said business in a legal and proper manner abiding by all laws,
ordinances, rules, regulations, and directives of any governmental unit having jurisdiction over
said business, especially those of the Ohio Department of Commerce, Division of Liquor
Control;
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(D)  To indemnify and save the Permit Owner harmless from and against any and all
loss and liability of whatever nature which may result from or occur from the operation and
management of said business, including, but not limited to suspension of the Liquor Permit;

(E) To pay all federal and state income, unemployment and workers' compensation
withholding taxes for any of its employees employed in the performance hereof, and indemnify
and hold Permit Owner harmless for same;

(F)  To collect and pay all state sales taxes due from the operation of the business, and
indemnify and hold Permit Owner harmless for same; and

(G) To work collaboratively with Permit Holder for the reporting of sales under
Permit Holder’s vendor’s license until the Liquor Permit has been transferred to Manager as
contemplated herein.

SECTION 3. DUTIES OF PERMIT HOLDER
The Permit Holder agrees as follows:

(A)  To keep the Permit Holder’s vendor’s license in full force and effect until the
Liquor Permit has been transferred to Manager as contemplated herein;

(B)  To work collaboratively with Manager for the reporting of sales under Permit
Holder’s vendor’s license until the Liquor Permit has been transferred to Manager as
contemplated herein;

(C)  To cause its principals, managing members and officers, as the case may require,
to cooperate with Manager in the transfer of the Liquor Permit and execute such documents are
may be reasonably required to effectuate the transfer of the Liquor Permit to Manager;

(D)  To execute and provide to Manager, to be held in escrow, a Request for Sales Tax
Clearance Certificate to be filed with the Ohio Department of Taxation after the Liquor Permit
has been transferred to Manager;

(E)  To provide such documentation or information requested by the Ohio Department
of Taxation from the Permit Holder, as the taxpayer, in order for the Sales Tax Clearance
Certificate to be issued to Permit Holder for the benefit of Manager; and

(F)  To promptly provide Manager with the Sales Tax Clearance Certificate when
received by the Permit Holder.

SECTION 4. COMPLIANCE WITH LIQUOR LAWS

In the event that Manager is charged with any violations of the Ohio liquor law during the
terms of this Agreement, Permit Owner's attorney, at the expense of Manager, shall defend said
violation, or violations before the Ohio Liquor Control Commission. In the event of a violation,
Permit Owner, at its discretion, may terminate Manager's right of possession pursuant to this
Agreement in order to protect the good standing of the Liquor Permit.
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SECTION 5. RELATIONSHIP OF PERMIT OWNER AND MANAGER

Permit Owner is not the employer of Manager and nothing in this Agreement or
otherwise shall serve to create an employer-employee relationship between the parties.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
in multiple originals, upon the date and place first above written.

MANAGER:

TOWER IV LLC,
an Ohio limited liability company

By:

Its:

PERMIT OWNER:

BJRP, LLC,
an Ohio limited liability company

By:

Its:
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Schedule 1.1(a)
Purchased Assets

1) Cash on Hand Amount;

2 all equipment, machinery or other tangible personal property and any warranty
rights or claims associated therewith;

3 all Accounts Receivable;
4) [Reserved];
(5) all Permits transferable to Purchaser pursuant to their terms and in accordance

with applicable Laws, to the extent listed on Schedule 6.6(a) attached hereto;

(6) all intellectual property owned by Seller, including but not limited to all domestic
and foreign patents, patent applications (regardless of the applicant), trademarks,
service marks and other indicia of origin, trademark and service mark
registrations and applications for registrations thereof, copyrights, copyright
registrations and applications for registration thereof, Internet domain names and
universal resource locators (URLS), ingredients, recipes, menus, training manuals,
trade secrets, inventions (whether or not patentable), invention disclosures, moral
and economic rights of authors and inventors (however denominated), technical
data, customer lists, vendor lists, corporate and business names, trade names,
trade dress, brand names, know-how, show-how, formulae, methods (whether or
not patentable), designs, processes, procedures, technology, source codes, object
codes, computer software programs, databases, data collectors and other
proprietary information or material of any type, whether written or unwritten (and
all goodwill associated with, and all derivatives, improvements and refinements
of, any of the foregoing), including the Intellectual Property listed on Schedule
6.5(a) attached hereto;

(7 all prepaid items and or expenses;
(8) all books and records related to the Purchased Assets or the Business, including

customer or client lists, files, documentation, records and the related
documentation;

9) all of Seller's right, title and interest in and to all other assets, whether real or
personal, tangible or intangible, used by Seller or useful in the operation of the
Business;

(10) all claims, indemnities, warranties, guarantees, refunds, causes of action, rights of

recovery, rights of set-off and rights of recoupment of every kind and nature
(whether or not known or unknown or contingent or non-contingent) related to the
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Purchased Assets or the Business (other than those related to the Excluded Assets
or the Excluded Liabilities, or claims on insurance policies of Seller);

(11) all deposits and prepayments held by third parties pursuant to the Assumed
Agreements; and

(12) Inventory
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Schedule 1.1(b)
Excluded Assets

1) all Inter-Company Receivables;
2 the Cash Bid Amount;

(€)) any Permits that are not transferable pursuant to their terms and in accordance
with applicable Laws;

4) all Contracts, except for the Assumed Agreements listed on Schedule 1.1(c)
attached hereto;

(5) all claims and actions of the Seller arising under Sections 544, 547, 548, 549, and
550 of the Bankruptcy Code;

(6) corporate seals, minute books, charter documents, stock transfer records, books
and records relating to any of the Excluded Assets or to the organization,
existence or capitalization of Seller or required to be retained by Seller pursuant
to applicable Law;

(7) all insurance policies, contracts and coverage obtained by Seller and all rights to
insurance proceeds or other Contracts of insurance or indemnity (or similar
agreement);

(8) all rights of and benefits to Seller under this Agreement, the Ancillary
Agreements or any other agreements or instruments otherwise delivered, executed
or made in connection with this Agreement;

9) all utility deposits paid by Seller prior to the Petition Date and rights to the refund
of all or any portion thereof;

(10)  copies of all records of Seller relating to the Employees that Seller is required by
Law to retain in its possession;

(11) all rights to refunds of or credits for Taxes of Seller previously paid by Seller
prior to the Closing Date;

(12) all Benefit Plans;

(13) all defenses, rights of set-off and counter-claims arising out of or relating to the
Excluded Liabilities or Excluded Assets;

(14) all claims of the Seller against its merchant banks for authorized credit card or

debit card sales occurring at the Business prior to the Closing Date for which the
Seller’s merchant banks have not remitted payment to the Seller;
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(15) any adequate assurance deposit under Section 366 of the Bankruptcy Code; and

(16) all claims, indemnities, causes of action, rights of recovery, rights of set-off and
rights of recoupment of every kind and nature (whether or not known or unknown
or contingent or non-contingent) against the Seller's directors, officers, insiders, or
affiliates as such terms are defined under the Bankruptcy Code.

18-15839-aih Doc 47-1 FILED 11/16/18 ENTERED 11/16/18 17:26:50 Page 56 of 68



Schedule 1.1(c)
Assumed Agreements

[To be identified pursuant to Section 1.1(c)]
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Schedule 1.2
Assumed Liabilities

(1)  the Cure Costs, as determined by the Bankruptcy Court, if any, pertaining to the
Assumed Agreements assumed and assigned to Purchaser in accordance with this
Agreement.
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Schedule 1.3
Excluded Liabilities

1) all Taxes (i) imposed on Seller for any period, or (ii) arising out of or related to
the Business or the Purchased Assets for all tax periods (or portions thereof)
ending prior to the Closing; provided, that Purchaser may pay any Taxes in its
sole discretion;

(2 except as otherwise addressed in the Agreement, all costs or expenses incurred in
connection with, or related to, the administration of the Bankruptcy Case,
including all accrued professional fees and expenses of attorneys, accountants,
financial advisors and other professional advisors related to the Bankruptcy Case;

3) any and all Liabilities to the extent arising out of or related to any of the Excluded
Assets;

4) all Liabilities of Seller under this Agreement or Seller Ancillary Agreements;

(5) all Liabilities which may become due or owing under the Assumed Agreements
(i) with respect to the period prior to the Closing or (ii) after the Closing but
which arise out of or relate to any breach that occurred prior to the Closing, other
than any Cure Costs pertaining to the Assumed Agreements;

(6) all Indebtedness owed by Seller or any predecessor of Seller;

@) any claim of any Employee arising out of such Employee's employment by Seller;
(8) any WARN Act Liability arising on or prior to the Closing Date;
9) any ERISA Liability arising on or prior to the Closing Date;

(10) any Claim arising prior to Closing and not expressly assumed pursuant to this
Agreement;

(11) any Liability to any stockholder or other equity holder of Seller or predecessor of
Seller;

(12) any Liability arising out of or related to any Legal Proceeding commenced or
threatened against Seller or any predecessor of Seller;

(13) any Liability for infringement or misappropriation of any intellectual property

arising out of or related to any conduct of Seller or operation of the Business on or
before the Closing;

18-15839-aih Doc 47-1 FILED 11/16/18 ENTERED 11/16/18 17:26:50 Page 59 of 68



(14) any Liability, whether administrative, civil or criminal in nature, relating to any
Liquor License or the sale or service of alcohol beverages thereunder, where the
circumstances upon which such Liability is predicated occurred prior to the
Closing unless expressly assumed by Purchaser;

(15) any Liability of Seller based upon Seller's acts or omissions occurring before or
after the Closing unless expressly assumed by Purchaser; and

(16) all other Liabilities and obligations for which Purchaser does not expressly
assume any liability.
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Schedule 6.5(a)
List of Seller Intellectual Property

(i) Registered IP
Red the Steakhouse (Registration No. 3,448,609)
Red the Steakhouse (Registration No. 1,446,608)
(i) Software
OpenTable Online Reservations
Oracle America’s Micros Point of Sale System
Accubar Liquor Inventory System
Avero Business Intelligence Software
Windstream Phone
One View Communications Internet
Time Warner Cable (Spectrum)
Pandora DMX
Quickbooks Accounting Software
GetLinked Financial Integration Software
Emails Management (redrestaurantgroup.com and redthesteakhouse.com)
Hotschedules Online Employee Scheduling Software
Monitronics / Brinks Alarm System
Social Media (Facebook and Twitter)
Websites
(iii) Infringement Causes of Action

None.
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Schedule 6.6(a)
List of Material Permits

1. Applicable Agency: Ohio Department of Commerce-Division of Liquor Control

Date Of City/Twp  Agency
Permit No. Permit Name Class  Action Street City State  Zip Premises No.
D1,
D3, Issued
D3x 9/17/2018
0348454 BJRP LLC dha Moxie D6 3355 Richmond Rd.  Beachwood OH 44122 Beachwood 00941
BJRP LLC dba Moxie D5, Issued
03484540005  Unit 250 and patio D6  8/19/2015 3355 Richmond Rd. Beachwood OH 44122 Beachwood 00941
D5, Issued
034845450003 BJRPLLC D6  8/19/2015 3355 Richmond Rd. Beachwood OH 44122 Beachwood 00919

2. Applicable Agency: Ohio Department of Health

License Number: NFRY-9G57E9

Expiration Date: March 1, 2019

Category/Descriptive: Commercial FSO <25000 sq.ft. — Risk Level IV

Address: 3355 Richmond Road,
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Schedule 6.10
Leased Real Property

14,172 square feet located at Corporate Park of Beachwood with an address of 3355 Richmond
Road, Beachwood, Ohio.
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Schedule 6.11
Personal Property Leases

1. Capital Lease No: 134724-002, Restaurant Supplies, expiring July 2020

2. Capital Lease No: 134724-003, Restaurant Supplies, expiring July 2020
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Schedule 6.14(c)
Benefit Plans

Medical insurance provided by United Healthcare

Dental and vision insurance provided by Principal Life Insurance Company
401(k) Retirement plan provided by Principal Financial Services

Paid time off based on years of service

HwbdpeE
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Schedule 6.15
Insurance Policies

Insurance Policies provided by Liberty Mutual Insurance

Commercial Property
Commercial Inland Marine
Commercial Crime
Commercial General Liability
Liquor Liability

Employee Benefits Liability

ok~ wdpE

Insurance Policies provided by Travelers Casualty and Surety Company of America

1. CyberRisk
2. Employment Practices Liability
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Schedule 6.17
Top 10 Vendors

Sysco Food

Blue Ribbon

Catanese

Chef2chef

Premier ProduceOne
Heidelberg Distributors
Dave’s Supermarket (liquor)
Dean Supply

Morgan Supply

State Cleaning
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Schedule 13.1
Permitted Encumbrances

Active Leased Tangible Personal Property

1. Susquehanna Commercial Finance, Inc. — Financing Statement #: OH00187531382

2. Lease Corporation of America Equipment Lease — Financing Statement #:
OH00187531271
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	(a) Consideration consisting of the following:
	(i) the Credit Bid Amount of Seven Hundred Fifty Thousand Dollars ($750,000); provided, that if there is a Qualified Bid, Purchaser may, in its sole discretion, increase the Credit Bid Amount by (i) up to the full amount of the Pre-Petition Indebtedne...
	(ii) the Cash on Hand Amount, up to an amount equal to the Seller Costs, for payment of the Seller Costs;2F
	(iii) the Cash Bid Amount, to the extent that the Cash on Hand Amount is less than the Seller Costs in which case Purchaser will pay Seller up to an additional One Hundred Thousand Dollars ($100,000) to cover the deficiency, if any; and
	(iv) payment of Cure Costs for the Assumed Real Property Leases pursuant to an agreement between Purchaser and the counterparty or counterparties to the Assumed Real Property Leases, or otherwise pursuant to an order from the Bankruptcy Court.

	(b) Purchased Assets. The assets specifically set forth in Section 1.1(a) of the APA (and as referred to in this Motion as the Assets).

