
LAW FIRM OF BRIAN W. HOFMEISTER, LLC
By: Brian W. Hofmeister, Esq.
691 State Highway 33
Trenton, New Jersey  08619
(609) 890-1500
(609) 890-6961 - facsimile
bwh@hofmeisterfirm.com
Attorneys for Barry W. Frost, Chapter 11 Trustee
                                                                                                                                                         
In the Matter of: ) UNITED STATES BANKRUPTCY

COURT
) FOR THE DISTRICT OF NEW JERSEY

BARBARA MAGNUSSON, )
) CHAPTER 11
)

Debtor. ) CASE NO. 13-31122 (CMG)
)

__________________________________________)

NOTICE OF MOTION SEEKING ENTRY OF AN ORDER APPROVING THE SALE OF
THE ESTATE’S INTEREST IN CERTAIN REAL PROPERTY LOCATED AT 14

NEWARK AVENUE, SPRING LAKE, NEW JERSEY 07762, FREE AND CLEAR OF
ALL LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES PURSUANT TO 11 U.S.C.
§§ 105(a), 323(a), AND 363(b), (f), (h) and (m) and 541(a); FIXING THE DISTRIBUTION
TO THE FIRST AND SECOND MORTGAGE HOLDERS; WAIVING THE FOURTEEN
(14) DAY STAY PROVIDED BY FED. R. BANKR. P. 6004; AND GRANTING RELATED

RELIEF

Jeffrey Sponder, Esq.
United States Trustee’s Office
One Newark Center
Suite 2100
Newark, NJ 07102

George E Veitengruber, III, Esq.
Veitengruber Law LLC 
1720 Highway 34, Suite 10
Wall, NJ 07727 
(Counsel for Debtor)

Barbara Magnusson
14 Newark Ave.
Spring Lake, NJ 07762
(Debtor)

Tax Collector of Spring Lake
423 Warren Ave.
Spring Lake, NJ 07762

Bunce Atkinson, Esq.
Atkinson & DeBartolo, PC 
The Galleria 
PO Box 8415 
Red Bank, NJ 07701

Ocwen Loan Servicing, LLC
ATTN: Cashiering Department 
Worthington Rd., Suite 100
West Palm Beach, FL 33409
(First Mortgage Holder)
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Audrey J. Dixon, Esq.
6409 Congress Ave., Suite 100
Boca Raton, FL 33487
(Attorney for First Mortgage Holder)

William Miller, Esq.
Stern & Eisenberg, P.C. 
1581 Main Street, Suite 200
Warrington, PA18976
(Attorney for First Mortgage Holder)

Jules Rossi, Esq.
208 Main St. 
Asbury Park, NJ 07712 
(Attorney for Second Mortgage Holder)

14 Newark Ave - SL, LLC
c/o V. David Shaheen, Esq.
160 White Road, Suite 204
Little Silver, NJ 07739
(Second Mortgage Holder)

Robert Repsha
Orrico Realty
415 Route 34
Colts Neck, NJ 07722
(Realtor)

Diane Turton, Realtors
Colleen Tobin
1216 Third Avenue
Spring Lake, NJ 07762
(Realtor)

PLEASE TAKE NOTICE that the undersigned, attorneys for Barry W. Frost, Chapter 11

Trustee for the Debtor Estate of Barbara Magnusson ("Trustee") herein, shall appear before the

Honorable Christine M. Gravelle, Judge, United States Bankruptcy Court, 402 East State Street,

Trenton, New Jersey, on the 25th day of October, 2016  at 10:00  in the forenoon, or as soon

thereafter as counsel may be heard and shall apply for an Order Approving the Sale of the Estate’s

Interest in Certain Real Property located at 14 Newark Avenue, Spring Lake, New Jersey 07762, Free
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and Clear of All Liens, Claims, Interests and Encumbrances Pursuant to 11 U.S.C. §§ 105(a), 323(a),

and 363(b), (f), (h) and (m) and 541(a); Fixing the Distribution to the First and Second Mortgage

Holders; Waiving the Fourteen (14) Day Stay Provided by Fed. R. Bankr. P. 6004; and Granting

Related Relief.

YOUR RIGHTS MAY BE AFFECTED.  You should read these papers carefully and

discuss them with your attorney, if you have one in this bankruptcy case.  (If you do not have an

attorney, you may wish to consult one).

PLEASE TAKE FURTHER NOTICE that, if you do not want the Court to enter an Order,

or if you want the Court to consider your views on this Motion, then on or before October 18, 2016,

you or your attorney must:

File, with the Court, a written objection to this Motion, explaining your position to the Clerk,

United States Bankruptcy Court, 402 East State Street, Trenton, New Jersey  08608;

If you mail your response to the Court for filing, you must mail it early enough so the Court

will receive it on or before October 18, 2016.  You must also serve a copy upon Brian W.

Hofmeister, Esq., Law Firm of Brian W. Hofmeister, LLC, 691 State Highway 33, Trenton, New

Jersey  08619; and

You must attend the hearing scheduled to be held on October 25, 2016 at 10:00 a.m. at 402

East State Street, Trenton, New Jersey.  

PLEASE TAKE FURTHER NOTICE that if you or your attorney do not take these steps,

the Court may decide that you do not oppose the relief sought in this Motion and may enter an order

granting the relief requested.

PLEASE TAKE FURTHER NOTICE that the undersigned shall rely upon the annexed

Application.  In addition, if objections are submitted, the undersigned will be appearing for oral
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argument at the hearing.

PLEASE TAKE FURTHER NOTICE that the within Motion requests that the Court enter

an Order Approving the Sale of the Estate’s Interest in Certain Real Property located at 14 Newark

Avenue, Spring Lake, New Jersey 07762, Free and Clear of All Liens, Claims, Interests and

Encumbrances Pursuant to 11 U.S.C. §§ 105(a), 323(a), and 363(b), (f), (h) and (m) and 541(a);

Fixing the Distribution to the First and Second Mortgage Holders; Waiving the Fourteen (14) Day

Stay Provided by Fed. R. Bankr. P. 6004; and Granting Related Relief, and said Motion is based

largely on the facts as outlined in the Application in support of the within Motion and the

Application submitted herewith.

LAW FIRM OF BRIAN W. HOFMEISTER, LLC
Attorneys for Barry W. Frost, Chapter 11 Trustee 
for the Debtor Estate of Barbara Magnusson

     BY: /s/Brian W. Hofmeister                               
Brian W. Hofmeister

Dated: September 26, 2016

Case 13-31122-CMG    Doc 301    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc Main
 Document      Page 4 of 4



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 1 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 2 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 3 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 4 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 5 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 6 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 7 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 8 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 9 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 10 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 11 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 12 of 13



Case 13-31122-CMG    Doc 301-2    Filed 09/26/16    Entered 09/26/16 13:47:13    Desc
 Exhibit     Page 13 of 13



LAW FIRM OF BRIAN W. HOFMEISTER, LLC
By: Brian W. Hofmeister, Esq.
691 State Highway 33
Trenton, New Jersey  08619
(609) 890-1500
(609) 890-6961 - facsimile
bwh@hofmeisterfirm.com
Attorneys for Barry W. Frost, Chapter 11 Trustee
                                                                                                                                                         
In the Matter of: ) UNITED STATES BANKRUPTCY COURT

) FOR THE DISTRICT OF NEW JERSEY
BARBARA MAGNUSSON, )

) CHAPTER 11
)

Debtor. ) CASE NO. 13-31122 (CMG)
)

__________________________________________)

APPLICATION IN SUPPORT OF MOTION SEEKING ENTRY OF AN ORDER APPROVING
THE SALE OF THE ESTATE’S INTEREST IN CERTAIN REAL PROPERTY LOCATED AT
14 NEWARK AVENUE, SPRING LAKE, NEW JERSEY 07762, FREE AND CLEAR OF ALL
LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES PURSUANT TO 11 U.S.C. §§ 105(a),
323(a), AND 363(b), (f), (h) and (m) and 541(a); FIXING THE DISTRIBUTION TO THE FIRST

AND SECOND MORTGAGE HOLDERS; WAIVING THE FOURTEEN (14) DAY STAY
PROVIDED BY FED. R. BANKR. P. 6004; AND GRANTING RELATED RELIEF

TO: THE HONORABLE CHRISTINE M. GRAVELLE
UNITED STATES BANKRUPTCY JUDGE

Barry W Frost, Chapter 11 Trustee (the “Trustee”) for the estate of Barbara Magnusson (the

“Debtor”), by and through his counsel, Law Firm of Brian W. Hofmeister, LLC, hereby files this

Application (the “Application”) in support of his Motion (the “Motion”) for entry of an Order Approving

the Sale of the Estate’s Interest in Certain Real Property located at 14 Newark Avenue, Spring Lake, New

Jersey 07762, Free and Clear of All Liens, Claims, Interests and Encumbrances Pursuant to 11 U.S.C. §§

105(a), 323(a), and 363(b), (f), (h) and (m) and 541(a); Fixing the Distribution to the First and Second

Mortgage Holders; Waiving the Fourteen (14) Day Stay Provided by Fed. R. Bankr. P. 6004; and Granting

Related Relief.  In support of the Motion, the Trustee respectfully represents as follows:
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JURISDICTION AND VENUE

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§157 and 1334.  This

is a core proceeding under 28 U.S.C. §157(b). 

2. Venue of this case and the Motion in this judicial District is proper under 28 U.S.C. §§1408

and 1409.

3. The statutory bases for the relief sought by the Motion are Sections 105(a), 323(a), 363(b),

(f), (h) and (m) and 541(a) of the Bankruptcy Code and Bankruptcy Rules 2002 and 6004.

BACKGROUND

4. On September 27, 2013 (the “Petition Date”), the Debtor, Barbara Magnusson (“Debtor”)

filed a Chapter 11 proceeding pursuant to Chapter11, Title 11 of the United States Code (the “Bankruptcy

Code”).

5. By Order, dated February 2, 2015, Barry W. Frost was appointed as the Chapter 11 Trustee

of the Debtor Estate.

The Property

6. On Schedule A of the Debtor’s Petition, the Debtor lists an ownership interest in real

property located at  14 Newark Avenue, Spring Lake, New Jersey 07762(the “Property”).  

7. The Debtor does claim an exemption on the Property on Schedule C of her Petition in the

amount of $19,600.00.

The Sale Process

8. On July 2, 2015, this Court entered an Order authorizing the retention of Orrico Realty to

assist the Trustee in marketing and selling the estate’ interest in the Property.

9. After marketing the Property, the Trustee garnered an offer from a Buyer to purchase the

estate’s interest in the Property.

10. The Trustee engaged in arms length negotiations with the Buyer pursuant to which the
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Trustee agreed to sell the Property to the Buyer for $2,550,000.00 pursuant to the terms of the proposed

Agreement of Sale (the “Agreement of Sale”).  A true and correct copy of the Agreement of Sale is

attached hereto as Exhibit “A”.

11. After carefully evaluating the Buyer’s offer and the potential for additional offers, the

Trustee has determined that the price offered by the Buyer is the highest and best price the Trustee can

obtain for the estate’s interest in the Property under the circumstances.

Agreement of Sale

12. The salient terms of the Agreement of Sale can be summarized as follows:1

C The Parties: The seller under the Agreement of Sale is the Trustee, not
individually or personally but on behalf of the Debtor’s bankruptcy estate and
ownership interest in the Property.  The purchasers are Joseph Bilotta and Donna
Gierek.

C The Property: The land together with the buildings, structures and improvements
thereon and the appurtenances thereto, situated at Lot 18, Block 95 and more
commonly known as 14 Newark Avenue, Spring Lake, New Jersey 07762 with all
rights and title pertaining thereto.

C The Purchase Price: The total consideration for the sale of the Property is
$2,550,000.00.

C The Deposit:The sum of $128,000.00 is to be paid by the Buyer, which shall be
held by the Buyer’s attorney.

C “As Is, Where Is”: The Buyer agrees to accept the Property in its 
“as is”condition.  The Trustee makes no representations or warranties whatsoever.

C Bankruptcy Court Approval: The sale of the estate’s interest in the Property is
subject to Bankruptcy Court approval.

C Existing Mortgage Lien: The sale shall be free and clear of all liens, claims 
encumbrances with the exception of the first mortgage of Ocwen Loan Servicing,
LLC as servicer for U.S. Bank National Association, as Trustee for GSR Mortgage
Loan Trust 2006-ARI, mortgage pass-through certificates series 2006-AR1
(“Ocwen”) and the second mortgage of 14 Newark Ave - SL, LLC (“14 Newark”) 

1This summary is qualified in its entirety by the Agreement of Sale and is intended solely
to give the Bankruptcy Court and interested parties a brief overview of the significant terms of
the Agreement of Sale.  Interested parties should refer to the Agreement of Sale for the complete
and detailed terms thereof.
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which are to receive a fixed distribution from the proceeds of sale. 

Breakdown of Sale Proceeds

13. Based upon the above reductions, the breakdown of sale proceeds will be as follows:

(a) Sale Price $2,550,000.00
(b) Ocwen First Mortgage $2,000,000.00
(c) 14 Newark Second Mortgage $   300,000.00   
(d) Broker’s Commission $   127,500.00  

Net Proceeds to the Estate: $122,500.002

Notice of Sale

14. A notice of the private sale is being sent by the Clerk of the Bankruptcy Court, as to

generate a court notice to all creditors.  In addition, service will be effectuated on persons knowingly

expressing an interest in the Property to the broker or who have filed a notice of appearance, in anticipation

of receiving the highest and best offer.

Higher and Better Offers

15. The Trustee will accept all higher and better offers on the estate’s interest in the Property

up to and including the hearing date.  All bidders must have $10,000.00 in certified funds on the hearing

date in order to bid.

RELIEF REQUESTED AND REASONS THEREFOR

16. The Trustee is seeking this Court’s approval solely to sell the estate’s interest in the

Property to the Buyer, free and clear of any liens, claims, interests and encumbrances (the “Sale”) pursuant

to Sections 105(a) and 363(b), (f), (h) and (m) of the Bankruptcy Code.

I. The Sale of the Estate’s Interest in the Property is in Good Faith and is a Proper
Exercise of the Trustee’s Business Judgment

17. Section 363(b)(1) of the Bankruptcy Code provides that a Trustee “after notice and a

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the estate . . .” 

2If there are any real estate taxes due and owing, they will be paid out of the sale
proceeds.
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11 U.S.C. §363(b)(1); See also Fed. R. Bankr. P. 604(f)(1) (authorizing sales outside the ordinary course

of business to be conducted privately or by public auction).

18. Section 363 of the Bankruptcy Code does not set forth a standard for determining when it

is appropriate for a court to authorize the sale or disposition of a debtor’s assets.  However, courts in the

Third Circuit have found that a sale of an estate’s assets should be authorized pursuant to Section 363 of

the Bankruptcy Code if a sound business judgment exists for such a sale.  See Myers v. Martin (In re

Martin), 91 F. 3d 389, 395 (3rd Cir. 1996); In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D.

Del. 1990); In re Del. & Hudson Ry. Co., 124 B.R. 169, 175-76 (D. Del. 1991) (applying the “sound

business purpose test” set forth in Comm. Of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722

F. 2d 1063, 1071 (2nd Cir. 1983)).

19. Courts typically consider the following four factors in determining whether a proposed sale

satisfies this standard: (a) whether a sound business judgment justification exists for the sale; (b) whether

adequate and reasonable notice of the sale was given to interested parties; ( c) whether the sale will produce

a fair and reasonable price for the property; and (d) whether the parties have acted in good faith.  In re

Weatherly Frozen Food Group, Inc., 149 B.R. 480, 483 (Bankr. N.D. Ohio 1992); Del & Hudson Ry, 124

B.R. 176; In re Phoenix Steel Corp., 82 B.R. 334, 335-36 (Bankr. D. Del. 1987); In re Titusville Country

Club, 128 B.R. 396, 399 (Bankr. W.D. Pa. 1991).

20. In this case, all of those factors have been met.

A. Sound Business Justification for the Sale

21. Courts have made clear that a trustee’s showing of a sound business justification does not

have to be unduly exhaustive.  Rather, a debtor or trustee is “simply required to justify the proposed

disposition with sound business reason . . . .”  In re Baldwin United Corp., 43 B.R. 888, 906 (Bankr. S.D.

Ohio 1984).  Moreover, the paramount goal in any proposed sale of property of the estate is to maximize

the value received by the estate.  See In re Food Barn Stores, Inc., 107 F.3d at 564-65 (8th Cir. 1997)
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(stating that in bankruptcy sales, “a primary objective of the Code [is] to enhance the value of the estate

at hand’”); In re Integrated Res., Inc., 147 B.R. 650, 659 (S.D.N.Y. 1992) (“It is well-established principle

of bankruptcy law that the . . .[debtors’] duty with respect to such sales is to obtain the highest price or

greatest overall benefit possible for the estate.”) (quoting In re Atlanta Packaging Prods., Inc., 99 B.R. 124,

130 (Bankr. N.D. Ga. 1988)).

22. There is more than adequate business justification to sell the estate’s interest in the Property. 

Based upon an analysis of the Trustee’s professionals, the sale of the estate’s interest in the Property to the

Buyer, pursuant to the terms and conditions set forth in the Agreement of Sale, is in the best interest of the

estate.

23. Without any other potential buyers, it is unlikely the estate would receive any benefit from

further attempts to market and sell the Property.

24. Accordingly, as set forth herein, the proposed sale is supported by sound business judgment.

B. The Trustee is Providing Adequate Notice of the Sale

25. In accordance with Bankruptcy Rule 6004, sales of property outside the ordinary course of

business may be by private sale or public auction.  Fed. R. Bankr. P. 6004(f)(1).  Bankruptcy Rule 6004

further provides that “[n]otice of a proposed use, sale, or lease of property, other than cash collateral, not

in the ordinary course of business shall be given pursuant to Rule 2002(a)(2), (c)(1), (i) and (k) and, if

applicable, in accordance with [section] 363(b)(2) of the Code.”  Fed. R. Bankr. P. 6004(a).

26. In this case, the notice provision has been met because all parties in interest in the Debtor’s

bankruptcy case are receiving notice of the proposed sale.  Additionally, a notice of the sale is being sent

by the Clerk of the Bankruptcy Court so as to provide notice to creditors.  In addition, service will be sent

to those parties who have expressed an interest in the Property or who have filed a notice of appearance.

C. The Property is Being Sold for Fair Value

27. The Trustee is receiving the best possible price for the estate’s interest in the Property,
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because the sale price is the highest offer that the Trustee has received on the Property.  The proposed sale

of the estate’s interest in the Property is also subject to higher and better offers and any potential bidders

are invited to attend the hearing on the Motion.

D. Good Faith Buyer Requirement

28. Finally, the parties here are acting in good faith and, therefore, the protections of Section

363(m) of the Bankruptcy Code should apply to the Buyers.

29. Section 363(m) of the Bankruptcy Code provides:

The reversal or modification on appeal of an authorization under
subsection (b) or ( c) of this section of a sale or lease of property 
does not affect the validity of a sale or lease under such authorization
to an entity that purchased or leased such property in good faith,
whether or not such entity knew of the pendency of the appeal,
unless such authorization and such sale or lease were stayed 
pending appeal.

11. U.S.C. §363(m).  While the Bankruptcy Code does not define “good faith,” the Third Circuit has

construed the “good faith buyer” standard to mean one who purchases “in good faith” and for “value”. 

Court has indicated that a party must show fraud or collusion between the purchaser and the debtor or

trustee in order to demonstrate a lack of good faith.  Abbotts Dairies, 788 F. 2d at 147.

30. Here, there has been no collusion between the Buyer and the Trustee.  Additionally, through

and until the hearing on this Motion, the Trustee will consider all higher and better offers for the estate’s

interest in the Property.

31. In light of the open sale process, nothing here suggest any fraud or collusion.  Accordingly,

the Trustee respectfully requests that this Court make a finding that the Buyer is a “good faith purchaser”

pursuant to Section 363(m) of the Bankruptcy Code.

11. The Trustee Should be Able to Sell the Estate’s Interest in the Property “Free and
Clear” Pursuant to Subsection 363(f)

32. The Trustee should be able to sell the estate’s interest in the Property free and clear of all

liens, claims, interest and encumbrances because the requirements of Section 363(f) of the Bankruptcy
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Code have been satisfied.  In accordance with Section 363(f) of the Bankruptcy Code, a trustee may sell

property under Section 363(b) “free and clear of any interest in such property of an entity other than the

estate” if any one of the following conditions is satisfied:

(i) applicable nonbankruptcy law permits sale of such property free and clear of such interest;

(ii) such entity consents;

(iii) such interest is a lien and the price at which such property is to be sold is greater than the
aggregate value of all liens on such property;

(iv) such interest is in bona fide dispute; and

(v) such entity could be compelled, in a legal or equitable proceeding, to accept a money
satisfaction of such interest.

11 U.S.C. §363(f).  Because Section 363(f) of the Bankruptcy Code is stated in the disjunctive, satisfaction

of any one of its five requirements will suffice to warrant approval of the proposed sale of the Property. 

Folger Adam Sec., Inc. v. DeMatteis/MacGregor, JV, 209 F. 3d 252, 257 (3rd Cir. 2000) (discussing how

Section 363(f) of the Bankruptcy Code authorizes the sale of a debtor’s assets free and clear of all liens,

claims and interests if “any one of [the] five prescribed conditions” is met); In re Kelistrom Indus., Inc.,

282 B.R. 787,793 (Bankr. D. Del. 2002) (stating that a court may approve a sale “free and clear” provided

at least one of the subsections of Section 363(f) is met); see also DVI, Inc., 306 B.R. 496, 503 (Bankr. D.

Del. 2004).

33. A distribution on the mortgage of the first mortgage holder, Ocwen Loan Servicing, LLC

as servicer for U.S. Bank National Association, as Trustee for GSR Mortgage Loan Trust 2006-ARI,

mortgage pass-through certificates series 2006-AR1 (“Ocwen”) shall be made in the fixed sum of

$2,000,000.00.

34. A distribution on the mortgage of the second mortgage holder, 14 Newark Ave - SL, LLC

(“14 Newark”) shall be made in the fixed sum of $300,000.00.

35. Here, the requirements of subsection 363(f) have been satisfied and the sale of the estate’s
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interest in the Property free and clear of all liens, claims and interests, with all valid liens, claims and

interests, if any, to attach to the proceeds of the sale.

36. Based upon the foregoing, the Trustee requests this Court permit the sale process to move

forward.

III. Pursuant to Section 105 of the Bankruptcy Code the Equities Weigh in Favor of
Approving the Terms of the Agreement

37. The relief sought herein is also appropriate pursuant to this Court’s equitable powers under

Section 105(a) of the Bankruptcy Code.  It is well settled that bankruptcy courts are courts of equity,

empowered to invoke equitable principles to achieve fairness and justice in the administration of

bankruptcy proceedings.  See In re Official Comm. of Unsecured Creditors of Cybergenics Corp., 330 F.

3d 548, 567 (3rd Cir. 2003); Pepper v. Litton, 308 U.S. 295, 304 (1939); In re Carlton, 72 B.R. 543, 547

(Bankr. E.D.N.Y. 1987) (Duberstein, Former Ch. J.).  Section 105(a) states that “[t]he court may issue any

order, process, or judgment that is necessary or appropriate to carry out the provisions of [the Bankruptcy

Code].”  11 U.S.C. §105(a); See also Law v. Siegel, 134 S. Ct. 1188,1194, 188 L. Ed. 2d 146 (2014)

(“Section 105(a) confers authority to ‘carry out’ the provisions of the [Bankruptcy] Code . . .”).

38. As courts commonly acknowledge, Section 105 of the Bankruptcy Code confers broad

powers on bankruptcy courts:

[Section] 105 [is] an omnibus provision phrased in such general terms as
to be the basis for a broad exercise of power in the administration of a 
bankruptcy case.  The basic purpose of [section ] 105 is to assure the 
bankruptcy courts power to take whatever action is appropriate or 
necessary in aid of is jurisdiction . . . .

Davis v. Davis (In re Davis), 170 F. 3d 475, 492 (5th Cir. 1999) (internal citations and quotations omitted);

see also In re Kaiser Aluminum Corp., 456 F. 3d 328, 340 (3rd Cir. 2006).  Under Section 105(a) of the

Bankruptcy Code, this Court has expansive power to fashion any order or decree that is in the interest of

preserving or protecting the value of the debtor’s estate.  See Coie v.Sadkin, (In re Sadkin), 36 F. 3d 473,

478 (5th Cir. 1994).
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39. Here, the sale of the estate’s interest in the Property has been judicially secured by the

efforts of the Trustee and his professionals and will allow the Trustee to fulfill his duties under the

Bankruptcy Code, specifically under Section 704.  See 11 U.S.C. §704(a).

WAIVER OF OF FOURTEEN DAY STAY UNDER BANKRUPTCY RULE 6004(h)

40. Pursuant to Bankruptcy Rule 6004(h), unless the court orders otherwise, all orders

authorizing the sale of property pursuant to Section 363 of the Bankruptcy Code are automatically stayed

for fourteen days after entry of such order, “unless the court orders otherwise.”  See Fed. R. Bankr. P.

6004(h).

41. Waiving the fourteen day stay under Bankruptcy Rule 6004(h) is necessary to permit the

Trustee to minimize these costs by closing the proposed Sale Transaction as soon as possible after the entry

of the Sale Order.

NOTICE

42. Notice of the Motion has been given to: (1) the United States Trustee for the District of

New Jersey; (2) counsel for the Debtor; (3) counsel for the Buyer; (4) all parties that timely have requested

notice in this case; and (5) any parties that have knowing expressed interest in the Property.  In addition,

the Trustee filed a Notice of Private Sale, which helped to generate further notice by the Clerk of the

Bankruptcy Court.

NO PRIOR REQUEST

43. No previous motion for the relief sought herein has been made to this or to any other court.

WAIVER OF BRIEF

44. As no novel issue of law is raised and the relevant authorities relied upon by the Trustee

are set forth herein, the Trustee respectfully requests that the requirements of D.N.J. LBR 9013-2 of filing

a brief be waived.

CONCLUSION
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WHEREFORE, the Trustee respectfully requests that this Court enter an order directing granting

the relief sought herein; and grant such other, further and different relief as this Court deems just, proper

and equitable.

LAW FIRM OF BRIAN W. HOFMEISTER, LLC
Attorneys for Barry W. Frost, Chapter 11 Trustee

By: /s/Brian W. Hofmeister                          
Brian W. Hofmeister

Dated: September 26, 2016
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