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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEW JERSEY 

 

In re: 

BARBARA MAGNUSSON, 

Debtor. 

Case No. 13-31122 (CMG) 

Honorable Christine M. Gravelle 

Chapter 11 

 
CHAPTER 11 TRUSTEE’S MOTION SEEKING ENTRY OF AN ORDER 
APPROVING THE SALE OF THE ESTATE’S INTEREST IN CERTAIN 
REAL PROPERTY 14 NEWARK AVENUE, SPRING LAKE, NJ 07762 TO 
14 NEWARK AVENUE ENTERPRISES, LLC, FREE AND CLEAR OF 
ALL LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES, 
PURSUANT TO 11 U.S.C. §§ 105(a), 323(a) AND 363(b), (f) AND (m), AND 
541; WAIVING THE FOURTEEN DAY STAY PROVIDED BY F.R.B.P. 
6004; AND GRANTING RELATED RELIEF_________________________ 

 
PLEASE TAKE NOTICE that on October 31, 2017 at 10:00 a.m., or as soon 

thereafter as counsel may be heard, McDonnell Crowley, LLC, counsel for Barry W. Frost, the 

chapter 11 trustee (the “Trustee”) for the estate of Barbara Magnusson, the chapter 11 debtor (the 

“Debtor”), shall move before the Honorable Christine M. Gravelle, United States Bankruptcy 

Judge, at the United States Bankruptcy Court, U.S. Courthouse, 402 East State Street, Trenton, 

New Jersey, for entry of an order (i) authorizing the sale of the estate’s interest in certain real 

property located at 14 Newark Avenue, Spring Lake, New Jersey 07762 (the “Spring Lake 

Property”) to 14 Newark Avenue Enterprises, LLC (the “Buyer”), free and clear of all liens, 

claims, interests, and encumbrances, of the estate’s interest in the Spring Lake Property, (ii) 
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granting related relief all pursuant to sections 105(a), 323(a), 363(b), (f) and (m), and 541(a) of 

title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), and Rules 

2002 and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and (iii) 

granting related relief (the “Motion”). 

PLEASE TAKE FURTHER NOTICE that in support of the Trustee’s motion, the 

undersigned shall rely upon the Application in support of the Motion and the proposed form of 

Order filed herewith. The nature of the relief requested does not require that briefs be submitted 

as required pursuant to D.N.J. LBR 9013-1. 

 PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief requested in 

the Motion shall:  (i) be in writing; (ii) state with particularity the basis of the objection; and (iii) 

be filed with the Clerk of the United States Bankruptcy Court electronically by attorneys who 

regularly practice before the Bankruptcy Court in accordance with the General Order Regarding 

Electronic Means for Filing, Signing, and Verification of Documents dated March 27, 2002 (the 

“General Order”) and the Commentary Supplementing Administrative Procedures dated as of 

March 2004 (the “Supplemental Commentary”) (the General Order, the Supplemental 

Commentary, and the User’s Manual for the Electronic Case Filing System can be found at 

www.njb.uscourts.gov, the official website for the Bankruptcy Court) and, by all other 

parties-in-interest, on CD-ROM in Portable Document Format (PDF), and shall be served in 

accordance with the General Order,  the Supplemental Commentary, and D.N.J. LBR 9013-2, as 

amended August 1, 2015, so as to be received no later than seven (7) days before the return date 

of the Motion. 
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PLEASE TAKE FURTHER NOTICE that unless an objection is timely filed and 

served, the Motion shall be deemed uncontested in accordance with D.N.J. LBR 9013-3(d) and 

the relief may be granted without a hearing. 

  McDonnell Crowley, LLC  
  Counsel for Barry W. Frost,  
  Chapter 11 Trustee 
 
 
 
By:  /s/ Brian T. Crowley   

BRIAN T. CROWLEY 
 
Dated: October 3, 2017 
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McDonnell Crowley, LLC 
115 Maple Avenue  
Red Bank, NJ 07701 
(732) 383-7233 
bcrowley@mchfirm.com 
Brian T. Crowley  
Special Counsel to Barry Frost, 
Chapter 7 Trustee 
 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEW JERSEY 

 

In re: 

BARBARA MAGNUSSON, 

Debtor. 

Case No. 13-31122 (CMG) 

Honorable Christine M. Gravelle 

Chapter 11 

 
VERIFIED APPLICATION IN SUPPORT OF CHAPTER 11 TRUSTEE’S 
MOTION SEEKING ENTRY OF AN ORDER APPROVING THE SALE 
OF THE ESTATE’S INTEREST IN CERTAIN REAL PROPERTY AT 14 
NEWARK AVENUE, SPRING LAKE, NJ 07762 TO 14 NEWARK 
AVENUE ENTERPRISES, LLC, FREE AND CLEAR OF ALL LIENS, 
CLAIMS, INTERESTS, AND ENCUMBRANCES, PURSUANT TO 11 
U.S.C. §§ 105(a), 323(a) AND 363(b), (f) AND (m), AND 541; WAIVING 
THE FOURTEEN DAY STAY PROVIDED BY F.R.B.P. 6004; AND 
GRANTING RELATED RELIEF___________________________________ 
 

TO: THE HONORABLE CHRISTINE M. GRAVELLE, 
 UNITED STATES BANKRUPTCY JUDGE: 
 

Barry Frost, the chapter 11 trustee (the “Trustee”) for the estate of Barbara Magnusson, the 

chapter 11 debtor (the “Debtor”), by and through his special real estate counsel, McDonnell 

Crowley, LLC, hereby files this verified application (the “Application”) in support of his motion 

(the “Motion”) for entry of an order (i) authorizing the sale of the estate’s interest in certain real 

property located at 14 Newark Avenue, Spring Lake, New Jersey 07762 (the “Spring Lake 

Property”) to 14 Newark Avenue Enterprises, LLC (the “Buyer”), free and clear of all liens, 

claims, interests, and encumbrances, of the estate’s interest in the Spring Lake Property, (ii) 

granting related relief all pursuant to sections 105(a), 323(a), 363(b), (f) and (m), and 541(a) of title 
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11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), and Rules 2002 

and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and (iii) 

granting related relief.  Based upon information and belief, and in support of the Motion, the 

Trustee respectfully represents as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 1334. 

This is a core proceeding under 28 U.S.C. § 157(b). 

2. Venue of this case and the Motion in this judicial district is proper under 28 U.S.C. 

§§ 1408 and 1409. 

3. The statutory bases for the relief sought by the Motion are sections 105(a), 323(a), 

363(b), (f) and (m), and 541(a) of the Bankruptcy Code and Bankruptcy Rules 2002 and 6004. 

PRELIMINARY STATEMENT  

4. The proposed within sale is the final chapter of a contentious case and lengthy sale 

process and a bankruptcy case that has spanned five (5) years.   

5. As this Court is aware, the Trustee faced significant obstacles in securing even the 

ability to properly market and sell the Spring Lake Property, as he dealt with a recalcitrant 

Debtor who would not provide reasonable assess to the property and/or initially adhere to orders 

of this Court to even vacate the property. 

6. Indeed, after approximately four (4) years of living rent free at the Spring Lake 

Property while frustrating the Trustee’s initial efforts to market the property - the Debtor’s 

machinations eventually left the estate administratively insolvent, and left the interest incurring 

as to the first and second lien mortgage holders on the Spring Lake Property to the point where 

there was not apparent equity in the property.  
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7. Despite the long and difficult history of this case, in less than six (6) months of the 

retention of McDonnell Crowley and a new realtor, the proposed sale was timely secured.  

8. The proposed sale not only required the obtaining of an offer for the Spring Lake 

Property, but also working with the administrative claimants and the secured creditors to agree to 

a proposed sale.   

9. The Trustee is in the process of finalizing his negotiations with the secured creditors 

in securing their consent to the sale in advance of the hearing on the sale.     

10. Here, the proposed sale is projected to provide for most administrative claims to be 

paid the vast amount they are owed, approximately 70% and further pay 85% of the amounts 

owed to the secured creditors.    

11. The proposed sale to a third party was secured after arms length negotiations.  

Additionally, the sale process also invites further offers with notice of this sale being sent to all 

parties who have expressed an interest in the Spring Lake Property with the hope of forthcoming 

bids with an auction resulting from additional offers.   

12. Accordingly, the Trustee respectfully submits that the proposed sale is reasonable, 

and should be approved.   

BACKGROUND 
 

13. On September 27, 2013 (the “Petition Date”), the Debtor filed her voluntary 

petition (the “Petition”) for relief under chapter 11 of the Bankruptcy Code.  See Docket No. 1. 

14. The 341(a) meeting (the “341 Meeting”) of creditors was held on November 7, 

2013.  See Docket generally.  

15. On February 5, 2015, Barry Frost, Esq. was appointed the Trustee for the Debtor 

and is acting in that capacity.  See Docket No. 176. 
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The Spring Lake Property 

16. On Schedule “A/B” of her Petition, the Debtor lists anownership interest in the 

Spring Lake Property with a value of $2,700,000 for the Spring Lake Property.  See Docket              

No. 1. 

17. On Schedule “C” of her Petition, the Debtor asserted an exemption in the amount of 

$19,600, pursuant to section 522(d)(5) of the Bankruptcy Code.  See Docket No. 1. 

18. The Debtor lists on Schedule “D,” US Bank National Assoc. as holding a mortgage 

on the Spring Lake Property in the amount of $1,900,000 (the “First Mortgage”). See Docket             

No. 1. 

19. Based upon information and belief, the current holder of the First Mortgage is 

Ocwen Loan Servicing, LLC as servicer for U.S. Bank National Association, as Trustee for GSR 

Mortgage Loan Trust 2006-ARI, mortgage pass-through certificates series 2006-AR1 (the “First 

Mortgage Holder”).  Based upon further information and belief, the First Mortgage Holder 

asserts the current balance of the First Mortgage is approximately $2,550,000. 

20. The Debtor also lists on Schedule “D,” Amboy Bank holding a “second lien” on the 

Spring Lake Property in the amount of $270,871.35 (the “Second Mortgage”).  See Docket           

No. 1. 

21. Based upon information and belief, the current holder of the Second Mortgage is 14 

Newark Ave - SL, LLC (the “Second Mortgage Holder”).   Based upon further information and 

belief, the Second Mortgage Holder asserts the current balance of the Second Mortgage is 

approximately $340,000. 

22. Based upon further information and belief, the Trustee is in the process of finalizing 
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his negotiations with the secured creditors which is projected to allow for a 15% discount on 

their respective loans so approximately $2,167,500 would be projected to be paid to the First 

Mortgage Holder and approximately $289,000 would be projected to be to the Second Mortgage 

Holder at the closing on the Spring Lake Property. 

Chapter 11 Administrative Fees 

23. As this Court is aware, this case involved various issues that increased the cost of 

the administration of the estate to the point where it is insolvent.  

24. Based upon information and belief, the total projected amounts owed administrative 

creditors is approximately $488,200.  

25. Based upon further information and belief, the administrative creditors have agreed 

to voluntarily accept a discount of approximately 30% on the amounts they are due and owed.1 

The Sale Process 

26. As this Court is aware the Trustee faced significant issues in his initially attempts to 

market and sell the property due to the Debtor’s interference.   

27. On March 8, 2017, the Trustee filed his  Motion re entry of an Order to Compel the 

Debtor, Barbara Magnusson, to Vacate the Property at 14 Newark Avenue, Spring Lake, New 

Jersey 07762; Application for Writ of Execution; Directing the Payment of Attorneys Fees and 

Costs; and Granting Related Relief (the “Trustee’s Motion to Vacate”).  The Trustee’s Motion to 

Vacate sought among other things, an order of this Court to compel the Debtor to vacate the 

Spring Lake Property.  See Docket No. 312. 

28. The Trustee’s Motion to Vacate noted the following: 

 The Debtor will not comply with this Court’s express directives and orders, 
despite the facts that she has voluntarily come to this Court for relief and has 

                                                 
1 Real estate professionals, Ruggeri and the allowed administrative claims of Christian and Maggie Wall are 
projected to be paid in full.  See Docket No. 223.  
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resided at the [Spring Lake Property] without paying rent, taxes or upkeep for 
approximately four (4) years.  

 Despite all the extended time and consideration this Court has given the 
Debtor, she remains defiant of this Court’s power to compel her to vacate the 
[Spring Lake Property].  

 
 The Debtor remains at the [Spring Lake Property] and continues to thwart the 

diligent work of the Trustee and his professionals and frustrate the Trustee’s 
attempts to market the [Spring Lake Property] for sale and/or rent. The 
Debtor’s conduct can only be described as a last ditch effort to undermine the 
bankruptcy system, abuse her position, and drive away any hope of recovery 
for the estate’s creditors, all while driving up administrative expenses for an 
estate that is already spread thin. 

 
 To date, the Trustee’s realtor is continuing the market the [Spring Lake 

Property]. However, the Debtor is refusing to cooperate with the Trustee’s 
realtor in showing the [Spring Lake Property] by failing to respond to 
telephone calls, refusing to answer the door and allowing her dog to roam free 
in the house deterring the Trustee’s realtor from entering the [Spring Lake 
Property] in order to show the [Spring Lake Property] to prospective buyers. 

 
See Docket No. 312. 

29. On April 5, 2017, this Court entered an order granting the relief sought in the 

Trustee’s Motion to Vacate and ordered the Debtor to vacate the Spring Lake Property on or 

before May 1, 2017.  See Docket No. 314. 

30. On April 6, 2017, the Trustee filed an application to employ McDonnell Crowley, 

LLC, as special real estate counsel to the Trustee, and on April 18, 2017, this Court entered an 

order approving the retention of McDonnell Crowley as counsel to the Trustee.  See Docket Nos. 

315 and 319 respectively. 

31. On May 22, 2017, the Trustee filed his application to retain Ruggeri Realty, LLC 

(“Ruggeri”), as his real estate broker to market and sell the estate’s interest in the Spring Lake 

Property. On May 31, 2017, this Court entered an order granting the retention of Ruggeri.  See 

Docket Nos. 327 and 329. 

32. With further effort by the Trustee the Debtor eventually vacated the Spring Lake 
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Property.  

33. The Trustee and McDonnell Crowley have sought to secure and aggressively 

market and sell the Spring Lake Property after a long process of securing the Debtor’s removal 

from the property.  The Debtor left the house in despair, with clothes and discarded personal 

property littered throughout the Spring Lake Property.  The Trustee oversaw the process of 

cleaning the Spring Lake Property, changed the locks, aggressively marketed the property, 

holding various open houses, securing several offers and eventually the within best offer. 

34. The Trustee has reviewed the proposed sale and consulted with his realtor, and 

believes the sale price of $2,850,000 for the Spring Lake Property, to the Buyer, is reasonable 

and the most judicious way to sell the Spring Lake Property for the benefit of creditors.   

35. The Trustee further engaged in arms length negotiations with the Buyer, pursuant to 

which they agreed to sell the Spring Lake Property to the Buyer based upon the terms of the 

proposed agreement of sale and related documents (the “Agreement of Sale”).  A true and correct 

copy of the Agreement of Sale is attached hereto as Exhibit “A.” 

36. The Buyer has been the only party to be forthcoming with a firm offer of at least the 

proposed amount. 

37. After carefully evaluating the Buyer’s offer and the potential for additional offers, 

the Trustee, in his business judgment, has determined that the price offered by the Buyer is the 

highest and best price the Trustee can obtain for the estate’s interest in the Spring Lake Property 

under the circumstances. 

38. Based upon information and belief, the sale of the Spring Lake Property, the largest 

and only remaining asset of the estate, should help allow for moving this case towards closure. 
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Agreement of Sale 

39. The salient terms of the Agreement of Sale can be summarized as follows:2 

 The Parties:  The seller under the Agreement of Sale is the Trustee, not 
individually or personally, but on behalf of the Debtor’s bankruptcy estate, and 
the Buyer is 14 Newark Avenue Enterprises, LLC. 
 

 The Property:  The land, together with the buildings, structures, and 
improvements thereon and the appurtenances thereto, situated at Block 95, Lot 18 
on the tax map for County of Monmouth and State of New Jersey and more 
commonly known as 14 Newark Avenue, Spring Lake, New Jersey 07762. 

 
 The Purchase Price: The total consideration for the sale of the Spring Lake 

Property is $2,850,000. 
 

 The Deposit:  Initial deposit of $1,000 and an additional deposit of $50,000.  The 
deposited funds are to be held in Trust by counsel for the Buyer 

 
 “As Is, Where Is”: The Buyer agrees to accept the Spring Lake Property in its “as 

is” condition. The Trustee makes no representations and or warranties 
whatsoever. 

 
 Bankruptcy Court Approval:  The sale of the estate’s interest in the Spring Lake 

Property is subject to Bankruptcy Court approval. 
 
Notice of Sale 

40. A notice of the private sale is being sent by the Clerk of the Bankruptcy Court, as to 

generate a court notice to all creditors.  In addition, service will be effectuated on persons 

knowingly expressing an interest in the Spring Lake Property to the broker or who have filed a 

notice of appearance, in anticipation of receiving the highest and best offer. 

Higher and Better Offers 

41. The Trustee will consider all higher and better offers on the estate’s interest in the 

Spring Lake Property up to and including the hearing date.  All bidders must have $285,000 in 
                                                 
2 This summary is qualified in its entirety by the Agreement of Sale and is intended solely to give the Bankruptcy 
Court and interested parties a brief overview of the significant terms of the Agreement of Sale.  Interested parties 
should refer to the Agreement of Sale for the complete and detailed terms thereof. 
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certified funds on the hearing date in order to bid. 

RELIEF REQUESTED AND REASONS THEREFOR 

42. The Trustee is seeking this Court’s approval solely to sell the estate’s interest in the 

Spring Lake Property to the Buyer, free and clear of any liens, claims, interests, and 

encumbrances (the “Sale”), pursuant to sections 105(a), 323, and 363(b), (f), (h), and (m) of the 

Bankruptcy Code. 

I. The Sale of the Estate’s Interest in the Spring Lake Property is in Good Faith 
and is a Proper Exercise of the Trustee’s Business Judgment_________________ 

 
43. Section 363(b)(l) of the Bankruptcy Code provides that a Trustee, “after notice and 

a hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate. . . .” 11 U.S.C. § 363(b)(l); see also Fed. R. Bankr. P. 6004(f)(1) (authorizing sales 

outside of the ordinary course of business to be conducted privately or by public auction). 

44. Section 363 of the Bankruptcy Code does not set forth a standard for determining 

when it is appropriate for a court to authorize the sale or disposition of a debtor’s assets.  

However, courts in the Third Circuit have found that a sale of an estate’s assets should be 

authorized, pursuant to section 363 of the Bankruptcy Code if a sound business judgment exists 

for such a sale.  See Myers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996); In re 

Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999); In re Del. & Hudson Ry. 

Co., 124 B.R. 169, 175–76 (D. Del. 1991) (applying the “sound business purpose test” set forth 

in Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d 

Cir. 1983)). 

45. Courts typically consider the following four (4) factors in determining whether a 

proposed sale satisfies this standard: (a) whether a sound business justification exists for the sale; 

(b) whether adequate and reasonable notice of the sale was given to interested parties; (c) 
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whether the sale will produce a fair and reasonable price for the property; and (d) whether the 

parties have acted in good faith.  In re Weatherly Frozen Food Group, Inc., 149 B.R. 480, 483 

(Bankr. N.D. Ohio 1992); Del. & Hudson Ry., 124 B.R. at 176; In re Phoenix Steel Corp., 82 

B.R. 334, 335–36 (Bankr. D. Del. 1987); In re Titusville Country Club, 128 B.R. 396, 

399 (Bankr. W.D.Pa.1991). 

46. In this case, all of those factors have been met. 

 A. Sound Business Justification for the Sale 

47. Courts have made clear that a trustee’s showing of a sound business justification 

does not have to be unduly exhaustive.  Rather, a debtor or trustee is “simply required to justify 

the proposed disposition with sound business reason . . . .”  In re Baldwin United Corp., 43 B.R. 

888, 906 (Bankr. S.D. Ohio 1984).  Moreover, the paramount goal in any proposed sale of 

property of the estate is to maximize the value received by the estate.  See In re Food Barn 

Stores, Inc., 107 F.3d at 564–65 (8th Cir. 1997) (stating that in bankruptcy sales, “a primary 

objective of the Code [is] to enhance the value of the estate at hand”); In re Integrated Res., Inc., 

147 B.R. 650, 659 (S.D.N.Y. 1992) (“It is a well-established principle of bankruptcy law that the 

. . . [debtors’] duty with respect to such sales is to obtain the highest price or greatest overall 

benefit possible for the estate.” (quoting In re Atlanta Packaging Prods., Inc., 99 B.R. 124, 130 

(Bankr. N.D. Ga. 1988)). 

48. There is more than adequate business justification to sell the estate’s interest in the 

Spring Lake Property.  Based upon an analysis of the Trustee’s professionals, the sale of the 

estate’s interest in the Spring Lake Property, to the Buyer, pursuant to the terms and conditions 

set forth in the Agreement of Sale, is in the best interests of the estate.   

49. Without any other potential buyers it is unlikely the estate would receive any 
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benefit from further attempts to market and sell the Spring Lake Property. 

50. Indeed, the estate is already administratively insolvent and the property has no 

apparent equity.  The Trustee is working to secure the consent of the secured creditors to 

voluntary take a reduction in the amounts they are owed, which should allow for administrative 

creditors to be paid the majority of their claims.  However, the secured creditors may not agree to 

a reduction in another sale if the current proposed sale is not successful.  Moreover, another 

attempt to further market the Spring Lake Property would require an administratively insolvent 

estate to incur further expenses with no likely benefit to any party.  

51. Accordingly, as set forth herein, the proposed sale is supported by sound business 

judgment. 

 B. The Trustee is Providing Adequate Notice of the Sale 

52. In accordance with Bankruptcy Rule 6004, sales of property outside the ordinary 

course of business may be by private sale or public auction.  Fed. R. Bankr. P. 6004(f)(1). 

Bankruptcy Rule 6004 further provides that “[n]otice of a proposed use, sale, or lease of 

property, other than cash collateral, not in the ordinary course of business shall be given pursuant 

to Rule 2002(a)(2), (c)(1), (i), and (k) and, if applicable, in accordance with [section] 363(b)(2) 

of the Code.”  Fed. R. Bankr. P. 6004(a).   

53. In this case, the notice provision has been met because all parties-in-interest in the 

Debtor’s bankruptcy case are receiving notice of the proposed sale.  Additionally, a notice of the 

sale is being sent by the Clerk of the Bankruptcy Court, so as to provide notice to creditors.  In 

addition, service will be sent to those parties who have expressed an interest in the Spring Lake 

Property or who have filed a notice of appearances. 
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  C. The Spring Lake Property is Being Sold for Fair Value 

54. The Trustee is receiving the best possible price for the estate’s interest in the Spring 

Lake Property, because the sale price is the highest offer that the Trustee has received on the 

property.  The proposed sale of the estate’s interest in the Spring Lake Property is also subject to 

higher and better offers and any potential bidders are invited to attend the hearing on the Motion. 

 D. Good Faith Buyer Requirement 

55. The parties here are acting in good faith, and therefore, the protections of section 

363(m) of the Bankruptcy Code should apply to the Buyer. 

56. Section 363(m) of the Bankruptcy Code provides: 

The reversal or modification on appeal of an authorization under 
subsection (b) or (c) of this section of a sale or lease of property 
does not affect the validity of a sale or lease under such 
authorization to an entity that purchased or leased such property in 
good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were 
stayed pending appeal. 

11 U.S.C. § 363(m).  While the Bankruptcy Code does not define “good faith,” the Third Circuit 

has construed the “good faith buyer” standard to mean one who purchases “in good faith” and for 

“value.”  Courts have indicated that a party must show fraud or collusion between a purchaser 

and the debtor or trustee in order to demonstrate a lack of good faith.  Abbotts Dairies, 788 F.2d 

at 147. 

57. Here, there has been no collusion between the Buyer and the Trustee.  Additionally, 

through and until the hearing on this Motion, the Trustee will consider all higher and better 

offers for the estate’s interest in the Spring Lake Property. 

58. Indeed, in light of the open sale process, nothing here suggests any fraud or 

collusion.  Accordingly, the Trustee respectfully requests that this Court make a finding that the 
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Buyer is a “good faith purchaser(s)” pursuant to section 363(m) of the Bankruptcy Code. 

II. The Trustee Should be Able to Sell the Estate’s Interest in the Spring Lake 
Property “Free and Clear” Pursuant to Subsection 363(f)____________________  

 
59. The Trustee should be able to sell the estate’s interest in the Spring Lake Property 

free and clear of all liens, claims, interests, and encumbrances because the requirements of 

section 363(f) of the Bankruptcy Code have been satisfied.  In accordance with section 363(f) of 

the Bankruptcy Code, a trustee may sell property under section 363(b) “free and clear of any 

interest in such property of an entity other than the estate” if any one of the following conditions 

is satisfied: 

(i) applicable nonbankruptcy law permits sale of such property free and clear of such 
interest; 

 
(ii) such entity consents; 

 
(iii) such interest is a lien and the price at which such property is to be sold is greater 

than the aggregate value of all liens on such  property; 
 

(iv) such interest is in bona fide dispute; or 
 

(v) such entity could be compelled, in a legal or equitable proceeding, to accept a 
money satisfaction of such interest. 

 
11 U.S.C. § 363(f).  Because section 363(f) of the Bankruptcy Code is stated in the disjunctive, 

satisfaction of any one of its five requirements will suffice to warrant approval of the proposed 

sale of the Spring Lake Property.  Folger Adam Sec., Inc. v. DeMatteis/MacGregor, JV, 209 F.3d 

252, 257(3d. Cir. 2000) (discussing how section 363(f) of the Bankruptcy Code authorizes the 

sale of a debtor’s assets free and clear of all liens, claims and interests if “any one of [the] five 

prescribed conditions” is met); In re Kelistrom Indus., Inc., 282 B.R. 787, 793 (Bankr. D. Del. 

2002) (stating that a court may approve a sale “free and clear” provided at least one of the 
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subsections of section 363(f) is met); see also DVI, Inc., 306 B.R. 496, 503 (Bankr. D. Del. 

2004). 

60. Here, the Trustee is working to finalize the consent of First Mortgage Holder and 

the Second Mortgage Holder to the proposed sale, which he believes will occur prior to the 

hearing on the sale.  As such, the requirements of subsection 363(f) would been satisfied and the 

sale of the estate’s interest in the Spring Lake Property can occur free and clear of all liens, 

claims and interests, with all valid liens claims and interests, if any, to attach to the proceeds of 

the sale. 

61. Based upon the foregoing, the Trustee requests this Court permit the sale process 

to move forward. 

III. Pursuant to Section 105 of the Bankruptcy Code the Equities Weigh in Favor of 
Approving the Terms of the Agreement__________________________________ 

 
62. The relief sought herein is also appropriate pursuant to this Court’s equitable 

powers under section 105(a) of the Bankruptcy Code.  It is well settled that bankruptcy courts are 

courts of equity, empowered to invoke equitable principles to achieve fairness and justice in the 

administration of bankruptcy proceedings.  SeeIn re Official Comm. of Unsecured Creditors of 

Cybergenics Corp., 330 F.3d 548, 567 (3d Cir. 2003); Pepper v. Litton, 308 U.S. 295, 304 

(1939); In re Carlton, 72 B.R. 543, 547 (Bankr. E.D.N.Y. 1987) (Duberstein, Former Ch. J.).   

Section 105(a) states that “[t]he court may issue any order, process, or judgment that is necessary 

or appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. § 105(a). 

63. As courts commonly acknowledge, section 105 of the Bankruptcy Code confers 

broad powers on bankruptcy courts: 
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[Section] 105 [is] an omnibus provision phrased in such general terms as 
to be the basis for a broad exercise of power in the administration of a 
bankruptcy case.  The basic purpose of [section] 105 is to assure the 
bankruptcy courts power to take whatever action is appropriate or 
necessary in aid of its jurisdiction . . . .  
 

Davis v. Davis (In re Davis), 170 F.3d 475, 492 (5th Cir. 1999) (internal citations and quotations 

omitted); See also In re Kaiser Aluminum Corp., 456 F.3d 328, 340 (3d Cir. 2006).  Under section 

105(a) of the Bankruptcy Code, this Court has expansive equitable power to fashion any order or 

decree that is in the interest of preserving or protecting the value of a debtor’s estate.  See Coie v. 

Sadkin (In re Sadkin), 36 F.3d 473, 478 (5thCir. 1994).    

64. Here, the sale of the estate’s interest in the Spring Lake Property has been 

judiciously secured by the efforts of the Trustee and his professionals.  Moreover, the sale of the 

Spring Lake Property, the largest potential current known asset of the estate. 

65. Indeed, the estate is already administratively insolvent and the property has no 

apparent equity.  The Trustee is working to secure the consent of the secured creditors to 

voluntary take a reduction in the amounts they are owed which should allow for administrative 

creditors to be paid the majority of their claims.  However, assuming the secured creditors agree 

to this sale, the secured creditors may not further agree to a reduction in another sale if the 

current proposed sale is not successful.  Moreover, another attempt to further market the Spring 

Lake Property would require an administratively insolvent estate to incur further expenses with 

no likely benefit to any party.  Thus, a failure to secure a sale of the estate’s interest in the Spring 

Lake Property would jeopardize a potential distribution to the administrative creditors and the 

Second Mortgage Holder. 

66. Accordingly, the Trustee respectfully requests that the relief sought herein is in the 

best interest of all the estate’s stakeholders.  
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WAIVER OF FOURTEEN DAY STAY UNDER BANKRUPTCY RULE 6004(h) 

67. Pursuant to Bankruptcy Rule 6004(h), unless the court orders otherwise, all orders 

authorizing the sale of property pursuant to section 363 of the Bankruptcy Code are 

automatically stayed for fourteen days after entry of such order, “unless the court orders 

otherwise.”  See Fed. R. Bankr. P. 6004(h). 

68. Waiving the fourteen day stay under Bankruptcy Rule 6004(h) is necessary to 

permit the Trustee to minimize these costs by closing the proposed sale transaction as soon as 

possible after the entry of the Sale Order. 

NOTICE 

69. Notice of this Motion has been given to: (1) the United States Trustee for the 

District of New Jersey; (2) counsel for the Debtor; (3) the Debtor; (4) the Buyer; (5) all parties 

that timely have requested notice in this case (6) the Holdover Tenant; and (7) any parties that 

have knowing expressed interest in the Spring Lake Property.   

70. In addition, the Trustee filed a Notice of Private Sale, which helped to generate 

furthernotice by the Clerk of the Bankruptcy Court. 

NO PRIOR REQUEST 

71. Expect as noted herein, no previous motion for the relief sought herein has been 

made to this or to any other court. 

WAIVER OF BRIEF 

72. As no novel issue of law is raised and the relevant authorities relied upon by the 

Trustee are set forth herein, the Trustee respectfully requests that the requirement of D.N.J. LBR 

9013-1 of filing a brief be waived 

 

Case 13-31122-CMG    Doc 338-1    Filed 10/03/17    Entered 10/03/17 13:38:59    Desc
 Application     Page 16 of 18



 17

CONCLUSION 

 WHEREFORE, the Trustee respectfully requests that this Court enter an order granting 

the relief sought herein; and grant such other, further and different relief as this Court deems just, 

proper, and equitable. 

McDonnell Crowley, LLC 
Special Counsel to Barry Frost, 
 Chapter 7 Trustee 
 
By: /s/ Brian T. Crowley    

BRIAN T. CROWLEY 
Dated: October 3, 2017 
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VERIFICATION PURSUANT TO 28 U.S.C. § 1746 

 I, BARRY FROST, hereby verify that the foregoing statements are true and correct to 

the best of my knowledge and belief. 

 

/s/ Barry Frost  
BARRY FROST, Chapter 7 Trustee 

 
Dated: October 3, 2017 
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