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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: )
W.2R GRACB & CO.,etal, ) Chapter 11
)
PDebiors. ) Case No. 01-1139 JKF)
Y (Jointly Administered)
)
SETTLEMENT AGREEMENT

This Setflement Agreement (the “Agrecment”) is made and entered into as of tlusQ_Q_‘le
day of August, 2008, by and between Grace (as defined herein), acting by and through. its
undersigned representative, and the Claimant (as defined herein), acting by and through its duly
authorized representative or counsel.

DEFINITIONS

As used herein, the following temms shall have the meanings specified below:

a, “Bankruptcy” shall mean the jointly administered cases of Grace which,
pursuant to chapter 11 of title 11 of the United States Code (the “Bankrupicy Code”), are
pending in the Court under the caption I re W.R. Grace & Co., Case No. 01-1139 (JKF).

b,  “Claimant” shall mean the asbestos property damage claimant identified
on Exhibit A hereto, which timely filed a proof of claim in this Bankruptcy.

c. “Claimant’s Counsel” shall mean Speights & Runyan.

d. «(Claims” shall mean the asbestos property damage claim filed by the
Claimant in this Bankruptey and identified by the claim number listed in Exhibit A.

e. “Court” shall mean the United States Bankruptcy Coust for the Disirict of
Delaware,

f “Grace” or “Debtors” shall mean each of W. R. Grace & Co., W. R. Grace
& Co~Conn., and all of their affiliates and subsidiaries that are debtors and debtors in possession
in the Bankuptey, and their successors and suceessors in interest.
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g “Parties” shall mean Grace and the Claimant (each, separately, a “Party”)
as the parties to this Agreement.

I, “Person” includes, without limitation, any individual, corporation,
parinership, limited liability company, governmental autherity, firm, association or other enfity.

»

i “Setflement Amount” shall mean the amount set forth in Paragraph 1
below, in cash, without any deduction, proration, condition or offset of any nature.

. Other terms defined herein shall have the meanings given in this Agreement. Any
word or ferm used in this Agresment that is not defined herein shall have the meaning given to
that word or term in the Bankruptcy Code. The rules of construction in Section 102 of the
Bankruptey Code and Rule 9001 of the Federal Rules of Bankruptcy Procedure (“Bankruptcy
Rules”) shall apply to the construction of this Agreement.

RECITALS

WHEREAS, the Claimant filed the Claim in the Banlauptcy asserting that Grace
is liable for property damage allegedly caused by Grace’s manufacture, use or sale of asbestos
containing products;

WHEREAS, Grace denied and continues to deny all allegations of liability,
wrongdoing, or viclations of law or breaches of duty and has asserted and continues to assert that
the Claim has no substance in fact or law and that Grace has meritorious defenses to the Claim;

WHEREAS, Grace has agreed to enter into this Agreement because it is in the
best interest of its chapter 11 estates to avoid further expense, inconvenience and the distraction
of expensive, burdensome and profracted litigation over the Claim’s merit and value;

WHEREAS, the Claimant and Grace desire to settle and resolve the Claim and
have engaged in productive settlement discussions directed towards that.end;

WHEREAS, the Claimant and Grace have conducted discovery and investigation
into the facts of the Claim;

WHEREAS, Grace has had an opportunity to review, apalyze and assess the
Claim, and the Claimant has provided Grace with information and documents regarding the
Claim;




WHEREAS, the Claimant contends, and Grace denies, that the monetary vahie of
the Claim, separately and/or collectively, far exceeds the Settlement Amount, separately and/or
collectively, but Grace acknowledges, nevertheless, that the aggregate allowed amount of the
Claim, if liquidated in the Bamkruptcy by estimation or adjudication proceedings, could
significantly exceed the Settlement Amount; and

WHEREAS, Grace and the Claimant have concluded that a settlement in the
amount and on the terms hereinafter set forth is fair, reasonable and adequate, and s in the best
interest of the Claimant, Grace and the bankruptcy estates of the Debtors.

NOW, TEFEREFORE, the Parties enter into this Agreement.

TERMS AND CONDITIONS OF THE SETTLEMENT

ARV AN A N N e R R =

1. Setflement Amount, Pussuant to this Agreement the settled amount for the Claim
shall be as set forth in Exhibit A hereto (the “Settlement Amount”). Subject to the provisions for
termination of this Agreement according to its terms, the Settlement Ameunt represents a
liquidation and allowance, pursuant to Section 502 of the Bankruptey Code, of the Claim for all
purposes of the Backruptcy, including, but not limited to the allowance and valuation of such
Claim for purposes of voting on a Chapter 11 plan of reprganization or a plan of iquidation
(*Chapter 11 plan”), and receiving payment pursuant to a confinmed Chapter 11 plan. Unless
and until this Agreement is terminated, if ever, for purposes of the solicitation of acceptances or
mojections on any Chapter 11 plan(s) proposed in the Bankruptcy, to the extent that the Claim
settled under this Agreement is eligible to vote on such plan(s) pursuant to Sections 1126 and/or
524(g) of the Bankruptcy Code: (x) each Claim shall constitute a separate allowed claim, and (3)
the voting amount of the Claim shall be the Seftlement Ameunt of the Claim as indicated on
Exhibit A. This Agreement is without prejudice to the Cleimant’s rights to argue, assert or seek
a determination from the Court that it is entitled fo vote the Claim on any particular Chapter 11
pian(s) proposed in the Bankruptcy.

2. Treatment and Payment of Settlement Amount. It is the intention of Grace that
the Settlement Amount shall be paid to the Claimant in full, in cash, without any deduction,
proration, condition or offset of any nature. Payment of the Settlement Amount shall be made
not later than thirty (30) days after the effective date of the Chapter 11 plan (“Effective Date”) by
one of the following, as may be the case under the Chapter 11 plam: (i) the Debtors or the
reorgarized Debtors; (i) an asbestos frust established pursuant to the confirmed plan of
reorganization for the benefit and/or treatment of asbestos property damage claims (“PD Trust”);
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or (iif) any other persen or entity established, appointed or designated by or under the Chapter 11
plan to make the payment of allowed asbestos property damage claims (“Paying Agent™). If
payment of the Settlement Amount is to be made by a PD Trust or a Paying Agent, such entity
shall be required to make fimely payment as provided above of any and ail funds deposited by or
on account of the Debtors with such entity on account of the Seitlement Amount, in cash,
without any deduction, proration, condition, or offset of any kind, within the time for payment
prescribed above. Grace commits to include appropriate provisions fo effectuate this paragraph
in any Chapter 11 plan that Grace Proposes, SUpports or otherwise endorses in the Bankmuptey.
The treatment and payment of the Claim pursuant to this paragraph shall be the “Claimant’s
Recovery.”

3. WMM
Settlement Amounts. Any payment made on account of the Claim under a Chapter 11 plan shall
be paid in fofal, witheut condition, to Clgimant’s Counsel at its address of record and solely in its
capacity as Claimant’s Counsel. Claimant’s Counsel, in tum, shall be solely responsible to
allocate and disburse the amount received between the amount due the Claimant and the amount
due Claimant’s Counsel.

4. Pending Proceedings on Claims Objections Apainst the Claim Deemed Inactive;
and Reservation of the Partics’ Rights. All pending objections asserted by Grace against the
Claim in the Thirteenth and Fifteenth Omnibus Objections (Substantive) to Asbestos Property
Damage Claims, as filed in the Bankruptcy Case on September 1, 2005, respectively (Dkt. Nos.
9311 apd 9315) (the “Claims Objections”), and any responses thereto filed by Claimant in
response to the Claims Objections (as well as the right of the Claimant to file responses o the
extent that Claimant’s fime or right to respond has been extended or adjourned) shall be deemed
inactive and held in suspense, without prejudice. In the event that this Agreement is terminated
according to its terms, the Parties shall have the rights provided in Paragraph 18 of this
Agreement with respect to the further prosecufion and disposition of the Claim and the Claims
Objections.

5. Confidentiality. The terms of this Agreement shall remain confidential as long as
practicable and at least vntil a motion for approval of this Agreement is filed with the
Bankruptey Court. Subjeet to Paragraph 12 ‘below, Claimant and Debtors shall coordinate onthe
timing of any application to the Bankruptcy Court. Nothing herein shall preclude either Party
from () making any public disclosure of the setflement which is determined by such Patty in
good faith to be required by law; or (b) disclosing the fact of this settlement as distinguished
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from disclosing the Settlement Amount so long as the ferms of the Agreement are kept
confidential as provided for in this paragraph.

6. Release by Claimant. Except for the tights, entitlements and obligations created
by, arising under or available to Claimant with respect to this Agreement, and subject to the
provisions for termination of this Agreement according to its terms: Claimant releases all
asbestos-related property damage claims (including the Claim) against the Debtors, and each of
them, jointly and severally, whether knowa or unknown, foreseen or unforeseen, liquidated,
unliquidated, fixed, contingent, material or immatesial, disputed or undisputed, suspected or
unsuspected, asserted or unasserted, direct or indirect, at law or in equity, that the Claimant now
has or hereafter tmay have against Grace, from the beginning of time, and Claimant understauds
and acknowledges the significance of such release and ‘waiver and hereby assumes full
responsibility for any injuries, damages or losses the Claimant may incpr as a result of its
execution of this Agreement.

7. Releage by Grace. Except for the rights, entitlements and obligations created by,
arising under or available to the Debtors with respect io this Agreement, and subject 1o the
provisions for texmination of this Agreement according fo its terms: The Debtors, and each of
them, jointly and severally, release all asbestos-related property damage claims against the
Claimant and all claims that could be asserted by or on behalf of the Debtors against the
Claimant under Sections 542-553 of the Bankruptcy Code, whether known or unknown, foreseen
ot unforeseen, liquidated, unliquidated, fixed, contingent, material or immaterial, disputed or
undisputed, suspected or unsuspected, asserted or unasserted, direct or indirect, at law -or in
equity, that the Debters and their bankruptcy estates now have or hereafter may have against
Claimant, from the beginning of time, and the Debtors understand and acknowledge the
sigrificance of such release and waiver and hereby assume full responsibility for any injuries,
damages or losses the Debtors may incur as a result.of their execution of this Agreement.
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REPRESENTATIONS AND WARRANTIES

8. Good Faith and Fairness. Each of the Parties represents and watrants that: (a) this
Agreement is entered into in good faith; (b) no conflicts of imterest exist on its part; and (c) in its
opinion, the Settlement Amount represents fair consideration for the claim atlowed and released
herein.

9. Voluntary Agreement. Each of the Parties represents and warrants {0 each other
and acknowledges that it has entered into this Agreement voluntarily: (2 only after first
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obtaining the legal and professional advice which it believes is approptiate and necessary and
determining, in its respective judgment, that the Parties’ best inferests are served by entering info
this Agreement; and (b) without relying on any statements, representations or inducements by
each other, except as expressly set forth herein.

10.  Authority. Subject to the entry of an oxder of the Court approving this Agrecment
(“Approval Order™), each Pacty represents and werzants that: (2) it has taken all actions and
secured the consents of all persons or entities necessary to authorize the exccution of this
Agreement and related documents and the performance of the acts necessary to fulfill the terms
and conditions of this Agreement; and (6) it is fully authorized to enter into and execute this
Agreement.

11.  No Prior Assignments of Claim ot Claims Objections. The Parties represent and
watrtant fo the other and acknowledge that each has not assigned or transferred any claim or right
it might have against the other respecting the Claim ot the Clains Objections to any third party,
except that Claimant has assigned a contingency fee interest in the Claim to Claimant’s Counsel,
and the Debtors do not and shall not object to such assignment.

NOTICE AND APFROVAL

2.  Prompt Approval, Grace shall promptly seek judicial approval of the setflement
embodied in this Agreement by filing the neeessary motion with the Court (“Approval Metion”).

13.  Cooperation by the Parties. Pending the Court’s determination of the Approval
Mofion and consummation of this Agreement, the Parties: (a) shall act in good faith and shall use
their reasonable best efferts to seek and support approval of this Agreement, and in conformity
with its ferms; and (b) shall not act or fail to act in a manner that will deprive the other Party of
the benefits and bargains embodied in this Agreement.

CONTRIBUTION AND INDEMNITY

U R A =

14. Claimant agrees that it will indemnify Grace and hold it harmless from any
asbestos-related properly damage claim by a subseqnent owner to whom Claimant sells the
‘building identified on Exhibit A relafing to or arising out of any building that is now the subject
of any Claim or for ‘which any Claimant could have asserted a Claim in the Bankzuptey, if the
Claimant transfers or conveys said building to any other Person.




TERMINATION

15. Termination Generally, This Agreement shall terminate and shall have no further
force and effect if: () this Agreement is disapproved in whole or in part by an order entered by
the Court or by any appellate court, which disapproval shall constitute termination effective upon
the docketing of such order without further notice or action by any Party, unless otherwise
mutually agreed to by the Parties; or (b) either Party exetcises its right of termination by giving a
written notice, which termination shall be effective upon (i) the filing of the nofice of termination
i the docket of the Bankruptey, and (ii) receipt of the notice of termination by counsel of record
for the other Party.

16. Claimant’s_Right to Terminate. The Claiment, in its sole discretion, may
terminate this Agreement in the event that either: (2) the Chapter 11 plan ultimately confirmed in
the Bankruptcy does not provide Claimant with the Claimants Recovery; (b) the Bankruptey is
dismissed or is converted to a case under Chapter 7 of the Bankruptcy Code; (c) the Court
approves the solicitation of acceptances of any Chapter 11 plan pursuant to Section 1125 of the
Bankroptey Code where (f) such plan does not provide Claimant with the Claimant’s Recovery,
or (ji) the Claimant reasonably concludes that such plan will not provide Claimant with the
Claimant’s Recovery; or (d) Grace breaches this Agrecment.

17.  Grace’s Right to Terminate. Grage, in its sole discretion, may terminate this
Agreement in the event that: (3) the Chapter 11 plan ultimately confirmed in the Bankruptey: (1)
is not proposed, supporied or otherwise endorsed by Grace, and (i) provides Claimant with
treatment of its Claim that is materially more favorable than the Claimant’s Recovery under this
Agreement; or (b) the Contt approves the solicitation of acceptances of any Chapter 11 plan
pursuant to Section 1125 of the Bankruptcy Code where: (i) Grace formally opposes of files an
objection to confirmation of such plan, and (i) Grace reasonably concludes that such plan wiil
provide Claimant with treatment of its Claim that is materially more favorable than the
Claimant’s Recovery under this Agreement; or (¢) Claimant breaches this Agreement.

18.  Effect.of Termination, and Parties’ Rights Upon Termination. If this Agreement
is terminated according to ifs terms: (a) this Agreement thereupon shall be null and void and
have no further force and effect for any purpose (except as stated herein with respect to the
survival of certain terms and rights of the Parties following termination); (b) the Agreement, its
contents, and all negotiations and proceedings of any nature connected thexewith shall be without
prejudice to the rights of the Parties which accrued on or before March 1, 2008; (c) Claimant
may take any and all actions in the Bankruptey to allow and enforce the Claim (including the
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estimation or adjudication of the Claim in an amount greater than the Setflement Amount), and
Grace may renew its prosecution of the Claims Objections (or may prosecute an estimation
proceeding respecting the Clair), in each case as if this Agreement never existed; and (d) this
Agreement shall not constitute or be admissible as evidence in any respect, in any action or
proceeding in the Bankruptcy or in any forum, of, among other things, the allowable amount or
of the maximum amount of the Claim. Upon termination of the Agresment, neither Party shail
be deemed in any way to have waived, released, compromised, discontinued, dismissed ot
otherwise setiled any claims, rights, entitlements or defenses of any nature relating to the Claim
or the Claims Objections as they existed on March 1, 2008. In any further litigation in the

Bankruptcy between the Parties relafing to the Claim or the Claims Objections, the Parties will

confer regarding the necessary pre-frial procedures,

19.  Passage of Prior Deadlines. Tn no event shall the passage of any deadlines in the
Bankruptcy relating to adjudication of the Claim during the negotiation or pendency of this
Agreement or the Approval Motion, or the passage of any such deadlines after entry of the
Approval Order and prior to termination of the Agreement, if ever, be deemed or held to
prejudice either Party.

20.  Survival of Provisions. Paragraphs 5, 18, 19, 22 and 24 shall survive termination
of this Apreement.

MISCELLANEOUS

21.  Governing Law. Except to the extent govemned by federal bankruptcy law, this
Agreement shall be consirued in accordance with, and all disputes hereunder shall be governed
by, the internal laws of the State of Delaware (without regard to its principles of conflicts of law)
regardless of the domicile of any Party, and this Agreement will be deemed for such purposes to
have been made, executed, and performed in the State of Delaware. Any disputes, controversies,
or claims arising out of this Agreement, including but not limited to, the interpretation and/or
enforcement thereof, shall bg determined exclusively by the Court, which retains jurisdiction for
those purposes. This Agreement shall be construed as if the Parties jointly prepared if, and any
uncertainty or ambiguity shall not be interpreted against any one Party.

22.  Agreement Not Operative As A Choice of Substantive L.aw Respecting the Claim.
Nothing contained in this Agreement shall affect, constitute a determination or agrecment
concerning, or operate as @ choice of laws or substantive provisions of law, or the application
thereof, with respect to the extent, validity or amount of any Claim.
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23.  Complete Resolution of Disputes. Subject to the provisions for termination of
this Agreement according to its terms, each Party represents that: (g) it understands and agrees
that this Agreement is 2 full, final, and complete release solely with respect to the matters
released herein; (b) this Agreement may be pleaded as an absolute and final bar to any suit or
suits pending or which may hereinafter be filed or prosecuted by any one of more of the Parties
or auyong claiming, by, through or under any one or more of ihe Parties in respect of any of the
rmatters released herein; (¢) ne recovery on account of the matters released herein may hereafter
be had by any of the Parties except to the extent of the rights created by or arising under this
Agreement.

USE OF THIS AGREEMENT
94, Limitations on Use and Effect of this Agreement. Except in such proceedings as

may be necessary to effectuate or enforce the provisions of this Agreement, neither this
Agreement, the setflement provided for herein (whether or not ultimately consummated or
performed), nor any actions taken by either Party pursuant to or in connection with this
Agreement, to negotiate, effectnate, consummate or carry out this Agreement, or to prosecute the
Approval Motion and obfzin entry of the Approval Order, shall be used, construed, offered of
received by any person or entify in any acfion or proceeding in the Bankruptcy or in any foram
for any purpose whatsoever, including, but not lirnited to:

a in, or in connection with, an estimation proceeding under section 502(c) of
the Bankrupicy Code;
b. as, or deemed to be, a presumption, concession or admission concerning,

or as evidence of, any point of fact or law, of any alleged fault, wrongdoing or Hability
whatsoever, or of the truth of any allegations or statements made by the respective Party
(including its professionals, experts or consultants) in the Claims Objections filed by the
Debtors, any responses filed by the Claimant, or in any other pleadings, papers or documents
filed with respect to the Claim, any objections to the Claims, or any other claims asscrted against
Grace or abjections thereto; or

c. as, or deemed to be, a presumption, concession, or admission by Grace, or
as evidence, that Grace’s products are to be found or have been identified as present in any of the
Claimant’s buildings or other facilities.

BINDING EFFECT




25.  Agreement Supersedes All Prior Agreement and Understandings; Amendments,
This Agreement supersedes all prior agreements or understandings, writien or oral, among Grace
and the Claimant relating to the Claim, and incerporates the Pariies’ entire understanding of this
transaction. This Agreement may be amended or supplemented only by a written instrument
signed by both of the Parties.

26. Remedies for Breach. In the event of a breach of this Agreement: (a) occurring
after enfry of the Approval Omder and prior fo the Effective Date, the aggrieved Party may
terminate this Agreement as provided in Paragraphs 16 or 17 above, as applicable; or (b}
occurring after the Effective Date, the sole and exclusive remedy of the Parties shall be to
enforce the terms of this Agreement.

27.  Exhibits, The Exhibits attached hereto are hereby incorporated by reference as
though fully set forth herein,

28,  Binding Agreement. This Agreement shall be binding upon and inure to the
benefit of each of the Parties, and their respective affiliates, successors, trustees, administratots
and assigns, and all other persons acfing on behalf of or at the direction or control of a Party, and
any Bankruptcy Code trustee that may be appointed for the Debtors under the Bankruptey Code.
To the extent that this Agreement has not been terminated according to its terms as of the
Effective Date of the Chapter 11 plan ultimately confirmed in the Bankmptcy, this Agreement
shall be binding upon the reorganized Debtors, any PD Trust and any Paying Agent under such
plan, and all persons acting on behalf of or at the direetion or control of each such entity, on and
as of the Effective Date.

29, Np Waiver. No term or condition of this Agreement shall be deecmed fo have
been watved, nor shall there be an estoppel against the enforcement of any provision of this
Agreement, except by a written instrument executed by the Party charged with such waiver or
estoppels. No such written waiver shall be deemed a continuing waiver unless specifically stated
therein and such waiver shall operate only as to the specifie term or condition waived and not for
the future or as 1o any other act than that specifically waived.

30. Nobn-Assignability. Except as provided in Paragraph 11 with respect to the
contingency fee interest assigned to Claimant’s Counsel, no Party may assign, convey, transfer,
delegate or encumber any right, interest, duty or obligation arising hereby or created herein
without the express written prior consent of all the parties hereto, which consent shall not be
unreasonably withheld.
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31.  Condition to Effectiveness of Agreement. The effectiveness of this Agreement is
subject to the eniry of the Approval Order.

32.  No Third Party Beneficiaries. Mothing contained herein shall confer upon or give
to any third person or entity other then the Parties hereto and their respective affiliates,
successors, trustees, adminisirators or agsigns, any rights or remedies under or by reason of this
Agreement. Except as expressly provided in this Agreement, the Parfies specifically disavow
any intention to create tights in third parfies under or in relation to this Agreement.

33. Headings. Headings, captions and titles used in this Agreement are inserted only
for convenience and for reference purposes. They are not intended in any way to define, limit,
expand, or describe the scope of this Agreement or the intent of any provision,

Claims. Nothing in thls Agreement shall bar, ot shall be deemed or construed fo limit in any
respect, Claimant’s right to seek recovery from any person. or entity other than the Debtors whe
has or may have any legal liability or responsibility with respect to asbestos or asbestos-
containing materials contained in or removed from any buildings or premises underlying the
Claims, 50 long as in seeking such recovery Claimant does not trigger or cause any contingent or
indemnity claim to be-triggered against the Debtors.

BAYSHORE COMMUNITY HOSPITAL W.R. GRACE & CQ., et al, Debtors and Debtors in

i L]

By their counsel:

itle:  Precident/ CEQ

APPROVED AS TO FORM:

Speights & Runyan
Counsel to the Clalmant

By:

Daniel Speights
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EXHIBIT A: CLAIMANT AND CLAIM NUMBERS

Allowed Claim
Claim # Claimant Name Building Name Property Address Amount
| 6501 Bayshore same 1727 N. Beers Street $290,000
1 Community Hospital Holmdel, NJ 07733
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