
 

   
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 )  
In re: ) Chapter 11 
 )  
Estate BIPCO, LLC1 ) Case No. 10-31202 (KLP) 
 )  
    Debtor. ) Hearing Date:  May 13, 2015 at 2:00 p.m. (ET) 

 ) Objection Deadline:  May 6, 2015 at 5:00 p.m. (ET) 

DEBTOR’S MOTION FOR THE ENTRY OF AN ORDER APPROVING 
THE ESTATE ALLOCATION COMPROMISE AND SETTLEMENT AGREEMENT 

Estate BIPCO, LLC (f/k/a Bear Island Paper Company, L.L.C.), the debtor and debtor in 

possession in the above-captioned chapter 11 case (the “Debtor”), files this motion 

(the “Motion”) seeking approval of that certain Estate Allocation Compromise and Settlement 

Agreement, dated as of February 24, 2015 (the “Estate Allocation Settlement Agreement”), 

attached hereto as Exhibit A.  The Debtor seeks approval of the Estate Allocation Settlement 

Agreement together with confirmation of the Debtor’s proposed chapter 11 plan (the “Plan”).2  

In support of the Motion, the Debtor respectfully represents as follows:  

                                                 
1 The last four digits of the Debtor’s federal tax identification number are 0914.  The principal address for the 

Debtor is 10026 Old Ridge Road, Ashland, Virginia 23005. 

2  The Debtor will file a proposed form of confirmation order (the “Confirmation Order”) in connection with the 
Debtor’s case in chief in support of confirmation of the Plan. 

Jonathan L. Hauser Christopher Marcus, P.C. (admitted pro hac vice) 
VSB No. 18688 David S. Meyer (admitted pro hac vice) 
TROUTMAN SANDERS LLP KIRKLAND & ELLIS LLP 
222 Central Park Avenue 601 Lexington Avenue 
Suite 2000 New York, New York 10022 
Virginia Beach, Virginia 23462 Telephone: (212) 446-4800 
Telephone: (757) 687-7768 Facsimile: (212) 446-4900 
Facsimile: (757) 687-1505  
  
Attorneys for the Debtor and  
Debtor in Possession 
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Preliminary Statement 

 As the Court is well aware, confirmation of the Plan has been delayed pending the 

resolution of certain complex, cross-border issues, including the allocation of sale proceeds 

between the Debtor’s estate and the estates of the Canadian Debtors (defined below).  After 

nearly three years of extensive good-faith, arm’s-length negotiations among the Debtor, the 

Canadian Debtors, and their respective key economic stakeholders, the parties have reached a 

settlement that resolves all outstanding issues and paves the path to confirmation of the Plan and 

distributions to creditors.  

   The Debtor files this Motion with the support of all major stakeholders in this chapter 

11 case, and respectfully requests that this Court approve the Estate Allocation Settlement 

Agreement together with confirmation of the Plan.  

Jurisdiction and Venue 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).   

2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are sections 105(a) of title 11 of 

the United States Code (the “Bankruptcy Code”), Rule 9019 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”) and Rule 9013-1 of the Local Bankruptcy Rules for the 

United States Bankruptcy Court for the Eastern District of Virginia (the “Local Bankruptcy 

Rules”). 

Relief Requested 

4. By this Motion, the Debtor seeks approval of the Estate Allocation Settlement 

Agreement pursuant to Bankruptcy Rule 9019, as part of the Debtor’s proposed Confirmation 

Order. 
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Background 

A. The Chapter 11 Case  

5. On February 24, 2010 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code with the United States Bankruptcy Court for 

the Eastern District of Virginia, Richmond Division (the “Court”) commencing this chapter 11 

case.  Before the Petition Date, the Debtor was one of 17 subsidiaries directly or indirectly 

owned by White Birch Paper Holding Company (“WB Holding” and, collectively with its 17 

subsidiaries, the “WB Group”).3  On March 3, 2010, pursuant to section 1102 of the Bankruptcy 

Code, the United States Trustee for the Eastern District of Virginia (the “U.S. Trustee”) 

appointed an official committee of unsecured creditors (the “Committee”) [Docket No. 90], 

which was reconstituted on April 6, 2010 [Docket No. 184]. 

6. Also on the Petition Date, certain of the Debtor’s Canadian affiliates (collectively, 

the “Canadian Debtors”) sought relief under the Companies’ Creditors Arrangement Act            

(the “CCAA”) in the Quebec Superior Court of Justice in Montreal, Quebec, Canada.4  A monitor 

(the “Monitor”) was appointed by the Canadian Court in the CCAA cases.    Certain of the 

Canadian Debtors sought further relief in this Court under chapter 15 of the Bankruptcy Code.  

Such cases are being jointly administered by this Court for procedural purposes only under the 

following case caption:  In re White Birch Paper Company, et al., No. 10-31234 (KLP).  On 

                                                 
3 The other 16 subsidiaries, aside from the Debtor, include (1) WB Canada, LLC, (2) 3098580 Nova Scotia 

Company, (3) White Birch Partners, L.P., (4) White Birch Paper Company, (5) White Birch Paper Inc., 
(6) Stadacona General Partner Inc., (7) F.F. Soucy General Partner Inc., (8) 3120772 Nova Scotia Company, 
(9) F.F. Soucy, Inc., (10) 309583 Nova Scotia Company, (11) Stadacona L.P., (12) Black Spruce Paper Inc., 
(13) F.F. Soucy L.P., (14) Papier Masson Ltée, (15) Arrimage de Gros Cacouna Inc., and (16) F.F. Soucy, Inc. 
& Partners, Limited Partnership. 

4 The Canadian Debtors include (a) WB Holding, (b) White Birch Paper Company, (c) Stadacona General Partner 
Inc., (d) Black Spruce Paper Inc., (e) F.F. Soucy General Partner Inc., (f) 3120772 Nova Scotia Company, 
(g) Arrimage De Gros Cacouna Inc., (h) Papier Masson Ltée, (i) Stadacona L.P., (j) F.F. Soucy L.P., and 
(k) F.F. Soucy Inc. & Partners, L.P. 
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March 26, 2010, the Court entered the Order of Recognition of a Foreign Main Proceeding and 

Chapter 15 Relief Pursuant to Sections 1504, 1515, 1517 and 1520 of the Bankruptcy Code with 

respect to the chapter 15 cases.   

B. The Sale  

7. After the Petition Date, the Debtor and certain of the Canadian Debtors5 entered 

into the $140,000,000 Senior Secured Super-Priority Debtor-in-Possession Term Loan Credit 

Agreement dated March 1, 2010 (the DIP Credit Facility”), which was approved by this Court on 

a final basis on March 30, 2010.6   

8. Pursuant to the terms of the DIP Credit Facility, the Debtor and the Canadian 

Debtors undertook a dual-track approach to their restructuring, which required the Debtor and 

certain of the Canadian Debtors to contemporaneously pursue (a) a chapter 11 Plan of 

reorganization for the Debtor in conjunction with a plan of arrangement pursuant to the CCAA 

for the Canadian Debtors (the “Cross-Border Plan”) and (b) a going-concern sale of all or 

substantially all of the WB Group’s assets pursuant to section 363 of the Bankruptcy Code 

(the “Sale”).   

9. After a Court supervised marketing process, the Debtor and certain Canadian 

Sellers (the “Canadian Sellers”)7 received one offer to purchase all or substantially all of the 

                                                 
5 These entities include:  (a) White Birch Paper Company, (b) Stadacona L.P., (c) F.F. Soucy L.P., and (d) Papier 

Masson Ltée. 

6 See Final Order (I) Authorizing the Debtor to Obtain Post-Petition Secured Financing Pursuant to 11 
U.S.C.§ 364, (II) Authorizing the Debtor’s Limited Use of Cash Collateral Pursuant to 11 U.S.C.§ 363, and 
(III) Granting Adequate Protection to Prepetition Debt Lenders Pursuant to 11 U.S.C.§§ 361, 362, 363, and 
364 [Docket No. 171]. 

7 Specifically, pursuant to the ASA, the Canadian Sellers include:  (a) White Birch Paper Company, 
(b) Stadacona General Partner Inc., (c) Stadacona L.P., (d) F.F. Soucy General Partner Inc., (e) F.F. Soucy, Inc. 
& Partners, Limited Partnership, (f) F.F. Soucy L.P., (g) Arrimage de Gros Cacouna Inc., and (h) Papier Masson 
Ltée 
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assets, from BD White Birch Investment LLC (the “Purchaser”).  On August 10, 2010, the 

Debtor and the Canadian Sellers entered into that certain Asset Sale Agreement (the “ASA”) with 

the Purchaser and the Debtor filed the Motion of Bear Island Paper Company, L.L.C. for Entry of 

Orders Approving the (A) Form of the Sale Agreement, (B) Bidding Procedures, (C) Form and 

Manner of Notice of the Auction and Sale Hearing, (D) Procedures for the Assumption and 

Assignment of Certain Executory Contracts and Unexpired Leases, (E) Sale of Assets Free and 

Clear of Liens, Claims, Encumbrances and Interests, and (F) Assumption and Assignment of 

Certain Executory Contracts and Unexpired Leases [Docket No. 403] (the “Sale Motion”).  

Through the Sale Motion, the Debtor requested the Court’s approval of (a) the process by which 

a potential buyer may submit a bid higher than the bid included in the ASA, (b) the deadline for 

submission of such bids, (c) the time and place of, and procedures governing, an auction, and (d) 

the procedures for the WB Group’s selection of the winning bid. 

10. On September 1, 2010 the Bankruptcy Court entered the Order Approving (A) the 

Form of the Sale Agreement, (B) the Bidding Procedures, (C) the Sale Notice and (D) the 

Assumption Procedures and Assumption Notice [Docket No. 469] (the “Bid Procedures Order”), 

and on September 21, 2010, the Debtor conducted an auction  for higher and better offers.  At the 

Auction’s conclusion, the Debtor determined that the Purchaser submitted the highest and best 

bid, which consisted of, among other things, $90 million in cash (the “Cash Component”),   $4.5 

million to satisfy certain claims in the Canadian Court (the “Fixed Cash Amount”) and a $78 

million credit bid.  

11.  Thereafter, on November 3, 2010, the Court approved the Sale to the Purchaser 

by entering the Order (A) Authorizing and Approving the Sale of Assets Free and Clean of All 

Liens, Claims, Encumbrances and Other Interests, (B) Approving the Assumption and 
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Assignment of the Assigned Contracts and (C) Granting Related Relief [Docket No. 582] 

(the “Sale Order”). 

C. Estate Allocation Issues, the Reservation of Rights Agreement, and the Sale Closing 

12. After the Court entered the Sale Order, the Debtor and the Canadian Sellers 

worked diligently with the Purchaser to satisfy the conditions precedent to closing the sale (the 

“Sale Closing”), including resolving, among other things, wage and pension disputes with union 

employees at the Canadian Sellers’ mills.  After more than a year of negotiations, the parties 

made sufficient progress in resolving the aforementioned labor disputes to allow for the Sale 

Closing.8  

13. Before the Sale Closing, however, the Debtor, the Canadian Sellers, the 

Committee, and the Purchaser were unable to negotiate a consensual resolution to certain 

disputes, including, among other things, (a) the allocation of the Cash Component and any 

unused Fixed Cash Amount from the purchase price (the “Sale Proceeds”); (b) the repayment of 

obligations between the Debtor’s estate and the Canadian Sellers’ estates under the DIP  Credit 

Facility; (c) the treatment of the Intercompany Claim (as defined herein); (d) the allocation of 

repayment obligations between the Debtor’s estate and the Canadian Sellers’ estates in 

connection with certain professional fees owed to Rothschild, Inc. (“Rothschild”) and Lazard 

Frères & Co., LLC (“Lazard”); and (e) the allocation of any remaining funds in a professional 

fee escrow account (the “Professional Fee Escrow”) (collectively, “Estate Allocation” or the 

“Estate Allocation Issues”).   

14. The Debtor and the Canadian Sellers, along with their advisors, determined it was 

in the best interests of all parties to proceed with the Sale Closing notwithstanding the 

                                                 
8  Since the Closing Date, the Purchaser has continued to negotiate with representatives of the Canadian union 

employees concerning retiree pension benefits. 
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unresolved Estate Allocation Issues.  Accordingly, on September 13, 2012, the Debtor, the 

Canadian Sellers, the Purchaser, the Committee, the Monitor, and certain other parties-in-interest 

(together the “Parties” and each individually a “Party”) entered into that certain Reservation of 

Rights Settlement Agreement (the “Reservation of Rights Agreement”), which allowed the 

Parties to effectuate the Sale Closing without impairing any Party’s rights regarding the Estate 

Allocation Issues.   The Sale closed contemporaneously with the Reservation of Rights 

Agreement, on September 13, 2012 (the “Closing Date”). 

15. Among other things, the Reservation of Rights Agreement provided that 

$31,209,000 of the Sale Proceeds were to be distributed upon the Sale Closing, of which 

$8,510,282 was paid to the Debtor’s estate and $22,698,718 was paid to the Canadian Sellers’ 

estates.   

16. The Reservation of Rights Agreement further provided that $44,500,000 of the 

Sale Proceeds would be placed in escrow pending resolution of the Estate Allocation Issues, of 

which $19,500,000 was placed in an escrow account established in the United States of America 

(the “U.S. Escrow Account”) and $25,000,000 was placed in an escrow account established in 

Canada (the “Canadian Escrow Account” and with the U.S. Escrow Account, the “Escrow 

Accounts”).  The Reservation of Rights Agreement specified that these funds would not be 

released until (a) the Estate Allocation Issues are consensually resolved or (b) courts of 

competent jurisdiction enter final non-appealable orders regarding the Estate Allocation Issues.  

E. Litigation Regarding the Intercompany Claim 

17.   After the Closing Date, on September 17, 2012, the Committee filed the 

Objection and Motion to Recharacterize of the Official Committee of Unsecured Creditors to 

The General Unsecured Claim of White Birch Paper Company  [Docket No. 1185] 

(the “Recharacterization Motion”), which, among other things sought to recharacterize a 
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$135,854,799.00 intercompany claim (the “Intercompany Claim”) booked against the Debtor by 

White Birch Paper Company pursuant to Schedule F of the Schedules of Assets and Liabilities 

for Bear Island Paper Company, L.L.C. [Docket No. 172] filed with this Court on March 31, 

2010.  

18. On November 19, 2012, the Court held a hearing (the “Recharacterization 

Hearing”) to consider the Recharacterization Motion and all pleadings related thereto.  At the 

conclusion of the Recharacterization Hearing, the Court tentatively ruled in favor of 

recharacterizing the Intercompany Claim as an equity interest in the Debtor, pending 

submissions of finding of fact (the “Initial Ruling”).  On January 7, 2013, the Committee 

submitted the Findings of Fact and Conclusions of Law Approving the Objection and Motion to 

Recharacterize of the Official Committee of Unsecured Creditors to the General Unsecured 

Claim of White Birch Paper Company [Docket No. 1305] (as revised, the “Committee 

Findings”).  

19. On February 5, 2013, the Monitor objected to the Committee Findings and 

submitted the Monitor’s Objection to the Committee’s Proposed Findings of Fact and 

Conclusions of Law Regarding the Motion to Recharacterize the General Unsecured Claim of 

White Birch Paper Company (the “Monitor’s Objections”) [Docket No. 1322] for the Court’s 

review.  In response to the Monitor’s Objections, the Debtor filed the Debtor’s Statement in 

Response to the Monitor’s Objection to the Committee’s Proposed Findings of Fact and 

Conclusions of Law Regarding the Motion to Recharacterize the General Unsecured Claim of 

White Birch Paper Company [Docket No. 1324] on February 21, 2013 and certain funds 

affiliated with the Purchaser, acting in their capacities as general unsecured creditors, filed Black 

Diamond’s Response in Opposition to the Monitor’s Objections to the Committee’s Proposed 
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Findings of Fact and Conclusions of Law Regarding the Motion to Recharacterize the General 

Unsecured of White Birch Paper Company [Docket No. 1326] on February 25, 2013.   

20. Subsequently, the parties agreed to continue any further hearing concerning the 

Recharacterization Motion while the parties attempted to achieve a resolution of all of the Estate 

Allocation Issues, including the treatment of the Intercompany Claim.  

Estate Allocation Settlement Agreement 

21. After the Closing Date, the Parties and their respective advisors engaged in more 

than two years of vigorous, good-faith settlement discussions to achieve a resolution of all of the 

Estate Allocation Issues.  The Parties participated in numerous in-person meetings and myriad 

telephonic conferences to negotiate a global compromise of the Estate Allocation Issues.9   On 

February 24, 2015, the Parties executed the Estate Allocation Settlement Agreement, which, as 

further described below, resolves the Estate Allocation Issues without the uncertainty, further 

delay or costly impact of litigation, and enables the Debtor to proceed towards confirmation of 

the Plan and effect distributions to creditors.10  

22. The Estate Allocation Settlement Agreement fully resolves, among other things, 

the following Estate Allocation Issues11: 

(a) Allocation of Sale Proceeds  

                                                 
9  As discussed with the Court during previous status conferences, the Parties ceased the Estate Allocation 

negotiations for approximately six months pending a resolution in the Canadian Court regarding the priority of 
certain pension deficit claims and other issues related to non-retiree employee health benefits in Canada. 

10  Effectiveness of the Estate Allocation Settlement Agreement is conditioned on, among other things, the 
Canadian Court sanctioning the Cross-Border Plan and this Court confirming the Plan, on or before May 31, 
2015. 

11  The following is intended only as a summary of the terms of the Estate Allocation Settlement Agreement, and, 
in the event of any inconsistency with the Estate Allocation Settlement Agreement, the terms of the Estate 
Allocation Settlement Agreement shall govern. 
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(i) Of the $75,109,000.00 in available cash12 from the Cash 
Component: 

(A) $30,392,867 will be allocated to the Debtor’s estate; and 

(B) $44,716,133 will be allocated to the Canadian Sellers’ 
estates. 

(ii) To effectuate the foregoing,  

(A) $2,982,585 of funds in the Canadian Escrow Account will 
be disbursed to the Debtor’s estate and the balance will be 
disbursed to the Canadian Sellers’ estates; and  

(B) All of the funds in the U.S. Escrow Account will be 
disbursed to the Debtor’s estate. 

(iii) Of the CDN$1,288,182.96 in unused cash from the Fixed Cash 
Amount: 

(A) CDN$257,636.59 will be allocated to the Debtor’s estate; 
and 

(B) CDN$1,030,546.37  will be allocated to the Canadian 
Sellers’ estates.  

(b) Professional Fee Repayment & Professional Fee Escrow Allocation 

(i) The $5,325,860.95 held in the Professional Fee Escrow for the 
benefit of Lazard and Rothschild will be resolved as follows: 

(A) $561,048.39 will be disbursed to Rothschild in exchange 
for a release, as payment in full, of all amounts owed by the 
Debtor and Canadian Sellers to Rothschild. 

(B) The Debtor will pay $300,000 to Lazard in exchange for a 
release as payment in full, of all amounts owed by the 
Debtor and Canadian Sellers to Lazard.13 

                                                 
12 On the Closing Date, $75,709,000 in cash was available for allocation to the Debtor’s estate and the Canadian 

Sellers’ estates.  Of this amount, $600,000.00 was allocated to the Debtor on the Closing Date for wind-down 
expenses. 

13 Pursuant to a separate settlement agreement dated as of December 13, 2013 between Lazard, the Debtor and the 
Canadian Debtors, attached hereto as Exhibit B (the “Lazard Settlement”), the Monitor disbursed $1,200,000 to 
Lazard on December 13, 2013.  Upon entry of the Confirmation Order, the Debtor will pay $300,000 to Lazard 
as payment in full of all amounts owed by the Debtor to Lazard. 
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(C) The remaining $3,564,812.56 in principal, plus accrued 
interest will be disbursed to the Canadian Sellers’ estates.   

(c) Intercompany Claim 

(i) All intercompany claims asserted against the Debtor, including, 
without limitation, the Intercompany Claim asserted in the amount 
of $135,920,395.00 will be disallowed in full.  Upon entry of the 
Confirmation Order, the Intercompany Claim will be disallowed in 
full and all litigation related to the Intercompany Claim will be 
dismissed. 

(d) Allowance of First Lien Lender Claims & Second Lien Lender Claims 

(i) The joint and several claims of the First Lien Lenders and all swap 
claims, in the aggregate amount of $424,897,392, and the joint and 
several claims of the Second Lien Lenders, in an aggregate amount 
of $105,078,888, will be allowed in their entirety in the full 
amount.  Such claims will not be subject to any defenses, 
objection, reduction, setoff or disallowance in either proceeding, 
for any reason. 

(e) Releases 

(i) Each party to the Estate Allocation Settlement Agreement fully 
releases each other from any and all claims, including those claims 
relating to, arising from or connected to, the Estate Allocation 
Issues. 

Supporting Authority 

23. The Estate Allocation Settlement Agreement represents a fair and reasonable 

settlement of all Estate Allocation Issues. Pursuant to Bankruptcy Rule 9019, bankruptcy courts 

can approve a compromise or settlement if a debtor proves that such compromise or settlement is 

in the best interest of the estate and its creditors.  In re Frye, 216 B.R. 166, 170 (Bankr. E.D. Va. 

1997); see also Vaughn v. Drexel Burnham Lambert Group, Inc. (In re Drexel Burnham Lambert 

Group, Inc.), 134 B.R. 499, 505 (Bankr. S.D.N.Y. 1991).  Compromises that expedite the 

administration of the case and reduce administrative costs are favored in bankruptcy.  See In re 

Bond, No. 93-1410, 2004 WL 20107, at *3 (4th Cir. Jan. 26, 1994) (“To minimize litigation and 

expedite the administration of a bankruptcy estate, ‘compromises are favored in bankruptcy’.”); 
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see also In re Hibbard Brown & Co., Inc., 217 B.R. 41, 46 (Bankr. S.D.N.Y. 1998) (bankruptcy 

courts may exercise their discretion “in light of the general public policy favoring settlements”). 

24. In exercising its discretion to approve settlements of claims, the bankruptcy court 

must make an independent determination that the settlement is fair and equitable.  Protective 

Comm. for Indep. S’holders of TMT Trailer Ferry Inc. v. Anderson, 390 U.S. 414, 424 (1968); In 

re Frye, 216 B.R. at 174.  This does not mean that the bankruptcy court should substitute its 

judgment for the debtor’s judgment.  In re Carla Leather, Inc., 44 B.R. 457, 465 

(Bankr. S.D.N.Y. 1984).  Rather, a bankruptcy court should “canvass the issues and see whether 

the settlement ‘fall[s] below the lowest point in the range of reasonableness.’”  In re W.T. Grant 

Co., 699 F.2d 599, 608 (2d Cir. 1983); In re Austin, 186 B.R. 397, 400 (Bankr. E.D. Va. 1995) 

(citations omitted).  Put differently, the court does not need to conduct a “mini-trial” of the facts 

and merits underlying the dispute; but instead, only needs to be apprised of those facts that are 

necessary to enable it to evaluate the settlement and to make a considered and independent 

judgment about the settlement.  Id.; see also In re Adelphia Commc’ns Corp., 327 B.R. 143, 159 

(Bankr. S.D.N.Y. 2005). 

25. The standards by which a court should evaluate a settlement are well established.  

In addition to considering the proposed terms of the settlement, the Court should consider the 

following factors: 

(a) the probability of success in litigation; 

(b) the difficulty in collecting any judgment that may be obtained; 

(c) the complexity of the litigation involved, and the expense, inconvenience 
and delay necessarily attendant to it; and 

(d) the interest of creditors and stockholders and a proper deference to their 
reasonable views of the settlement. 
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See TMT Trailer Ferry, Inc., 390 U.S. at 424-25; United States ex. rel. Rahman v. Oncology 

Assoc., P.C., 269 B.R. 139, 152 (D. Md. 2001); In re Frye, 216 B.R. at 174. 

26. The Estate Allocation Settlement Agreement represents a fair and reasonable 

global compromise of the complex Estate Allocation Issues and satisfies the standards for the 

Court to approve the terms thereof pursuant to Bankruptcy Rule 9019 and applicable law.   

27. First, the Estate Allocation Settlement Agreement resolves a complex, cross-

border dispute involving numerous parties that has been the subject of more than three years of 

protracted negotiations.  Given the complicated nature of the Estate Allocation Issues, there was 

great uncertainty regarding the potential outcome of litigation, but it is certain that any litigation 

would be costly.  The Debtor also believes that due to the uncertainty of litigation, there is a risk 

that it would not have been able to secure the benefits of the Estate Allocation Settlement 

Agreement, including its allocated share of the Escrowed Proceeds. 

28. Second, the cross-border nature of the dispute would have likely resulted in 

numerous litigation proceedings in multiple forums, further complicating and hindering the 

ability to collect any hypothetical judgment that could be awarded in such proceedings. 

29. Third, as a gating issue that must be resolved before confirmation and 

distributions to creditors, resolution of Estate Allocation and approval of the Estate Allocation 

Settlement Agreement moves this chapter 11 case towards completion while avoiding significant 

expense or further delays. 

30. Fourth, the Estate Allocation Settlement Agreement is in the best interest of the 

Debtor’s creditors.  The Estate Allocation Settlement Agreement, which is fully supported by the 

major economic stakeholders in this chapter 11 case, including the Committee, resolves issues 

that would otherwise delay the confirmation of the Debtor’s chapter 11 Plan and the ultimate 
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distribution of Plan proceeds to the Debtor’s creditors. The agreed upon allocation under the 

Estate Allocation Settlement Agreement will provide sufficient funds for recoveries to creditors 

that are at or above the levels set forth in the Disclosure Statement for the Plan of Liquidation 

Under Chapter 11 of the Bankruptcy Code [Docket No. 958]. 

31. Finally, the Estate Allocation Settlement Agreement was vigorously negotiated 

and is the result of good-faith, arm’s-length settlement discussions.  The Estate Allocation 

Settlement Agreement fully and finally resolves all disputes with respect to Estate Allocation in a 

manner that is fair and reasonable to all economic stakeholders and satisfies the standards for 

approval under applicable law.  Accordingly, for the reasons detailed herein, approval of the 

Estate Allocation Settlement Agreement is warranted under Bankruptcy Rule 9019. 

Waiver of Memorandum of Points of Authority 

32. The Debtor respectfully requests that this Court treat this Motion as a written 

memorandum of points and authorities or waive any requirement that this Motion be 

accompanied by a written memorandum of points and authorities as described in Local 

Bankruptcy Rule 9013-1(G). 

Notice 

33. Notice of this Motion to has been given to:  (a) the U.S. Trustee; (b) counsel to 

the Committee; (c) counsel to the Purchaser; (d) counsel to the agent under the DIP Facility; 

(e) counsel to the agent under the First Lien Term Loan Agreement; (f) counsel to the majority 

lenders under the Second Lien Term Loan Agreement; (g) counsel to counterparties under the 

Swap Agreements; (h) the Monitor appointed in the CCAA Cases; (i) the Internal Revenue 

Service; (j) all applicable federal, state and local taxing and regulatory authorities; and (k) all 

persons or entities that have requested notice of the proceedings in this chapter 11 case.  In light 
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of the nature of the relief requested, the Debtor respectfully submits that no further or additional 

notice is necessary. 

No Prior Request 

34. No prior motion for the relief requested herein has been made to this or any other 

court.   

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, for the reasons set forth herein, the Debtor respectfully requests that the 

Court approve the Estate Allocation Settlement Agreement and grant the Debtor such other and 

further relief as the Court deems just and reasonable. 

 
  

ESTATE BIPCO, LLC 
 
 
Dated: March 31, 2015 

 
 
By:  /s/ Jonathan L. Hauser 

Richmond, Virginia             Of Counsel 
 
 

Jonathan L. Hauser, Esquire  
VSB No. 18688  
Troutman Sanders LLP  
222 Central Park Avenue  
Suite 2000  
Virginia Beach, Virginia 23462  
Telephone: (757) 687-7768  
Facsimile: (757) 687-1505  
  
 - and -  

 
Christopher Marcus, P.C. (admitted pro hac vice) 
David S. Meyer (admitted pro hac vice) 
Kirkland & Ellis LLP  
601 Lexington Avenue  
New York, New York 10022  
Telephone: (212) 446-4800  
Facsimile: (212) 446-4900  
  
Attorneys for the Debtor and  
Debtor in Possession 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing pleading was sent either electronically or by 
first class mail, postage prepaid, this 31st day of March, 2015, to all necessary parties. 

 
 
 
 

     /s/ Jonathan L. Hauser  
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