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Jeff P. Prostok

State Bar No. 16352500
Lynda L. Lankford

State Bar No. 11935020
FORSHEY & PROSTOK LLP

777 Main St., Suite 1290

Ft. Worth, TX 76102
Telephone: (817) 877-8855
Facsimile: (817) 877-4151
jprostok@forsheyprostok.com
llankford @forsheyprostok.com

ATTORNEYS FOR DEBTORS
AND DEBTORS IN POSSESSION

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

Inre: CHAPTER 11 CASES

BETTYE J. RIGDON CASE NO. 16-44620-mxm-11

CAROUSEL PROPERTIES, LLC CASE NO. 16-44621-mxm-11

TLD BAR RANCH, LP CASE NO. 16-44622-mxm-11

Debtors. Jointly Administered under

Case No. 16-44620-mxm-11

N N e N N N N N N N N N N

Expedited hearing requested

MOTION OF DEBTOR BETTYE J. RIGDON TO SELL RESIDENTIAL
REAL PROPERTY LOCATED AT 7300 OVERHILL ROAD, FORT WORTH, TEXAS,
FREE AND CLEAR OF LIENS, CLAIMS, AND ENCUMBRANCES

TO THE HONORABLE MARK X. MULLIN, U.S. BANKRUPTCY JUDGE:

Comes now Bettye J. Rigdon (“Ms. Rigdon” or “Debtor”), as debtor in possession, and

files this Motion of Debtor Bettye J. Rigdon to Sell Residential Real Property Located at 7300
Overhill Road, Fort Worth, Texas, Free and Clear of Liens, Claims, and Encumbrances (the

“Motion”). In support of the Motion, the Debtor respectfully states as follows:
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I. JURISDICTION AND VENUE

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 88 157
and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before this
Court pursuant to 28 U.S.C. 88 1408 and 1409.

. BACKGROUND

A. Procedural Background

2. On December 2, 2016 (the “Petition Date”), Rigdon, Carousel Properties, LLC
(“Carousel’) and TLD Bar Ranch, LP (“TLD Bar” and, collectively with Rigdon and Carousel, the
“Debtors”) each filed voluntary petitions for relief in this Court under chapter 11 of the Bankruptcy
Code. The Debtors’ cases are jointly administered under Case No. 16-44620-mxm-11.

3. The Debtors continue to operate their businesses and manage their assets as
debtors in possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.

4. To date, no creditors’ committee has been appointed in these cases by the United
States Trustee. Further, no trustee or examiner has been requested or appointed in these chapter
11 cases.
B. The Sale Agreement

5. On or about November 29, 2017, the Debtor entered into a standard form One to

Four Family Residential Contract (Resale) (the “Sale Agreement”) with James and Melissa

Schroeder (the “Buyers”) concerning the Debtor’s residential real property located at 7300 Overhill
Road, Fort Worth, Texas (the “Property). A true and correct copy of the Sale Agreement is
attached hereto as Exhibit “A”.

6. Pursuant to the Sale Agreement, the Debtor intends to sell the Property to the
Buyers for a cash purchase price of $255,000.00 (the “Sale”). Under the terms of the Sale
Agreement, the Debtor will be responsible for up to $3,825 of the Buyers’ closing costs and will
be obligated to purchase a residential service contract in an amount not exceeding $499. The

sale is contingent on the Buyers obtaining third-party financing and on the sale of the Buyers’
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current residence. The option period under the Sale Agreement has expired and the sale will be
made “As Is”, as provided more fully in the Sale Agreement. The closing (the “Closing”) under
the Sale Agreement is expected to occur on or before December 21, 2017.
C. Secured Claims

7. The Property is encumbered by (a) liens in favor of Tarrant County for 2016 and
2017 ad valorem taxes, (b) a first-lien mortgage held by U.S. Bank National Association and
serviced by Ocwen Loan Servicing, LLC (“Ocwen”), and by (c) junior tax liens in favor of the
Internal Revenue Service (“IRS”). Ocwen has filed a Proof of Claim in this case for a secured
claim in the amount of $64,174.13. The Debtor disputes the amount of Ocwen’s claim and
believes the correct amount of Ocwen’s claim as of the Petition Date was $46,553.68.

. REQUESTED RELIEF

8. By this Motion, the Debtor requests that the Court enter an order (the “Sale Order”):

@) Approving the Sale of the Property to the Buyers on the terms set forth in the Sale
Agreement, free and clear of all liens, encumbrances, claims and interests, with all such liens to
attach to the proceeds of the Sale with the same validity and priority to which they exist against
the Property, with the exception that if the Sale closes in 2018, the liens securing the payment of
ad valorem taxes for the year 2018 shall remain attached to the Property;

(b) Authorizing the Debtor to execute all documents and take all other actions
necessary to consummate and perform the Sale Agreement without further order of the Court;

(© Providing that the Buyers shall be entitled to all protections afforded a good faith
purchaser under section 363(m) of the Bankruptcy Code;

(d) Providing that, notwithstanding Fed. R. Bankr. P. 6004(h), the Sale Order shall not
be stayed and shall be effective and enforceable immediately upon its entry;

(e) Providing that the proceeds from the Sale shall be disbursed in the following
manner:

i. All closing costs and expenses associated with the Sale for which the
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Debtor is obligated under the Sale Agreement shall be paid in full at Closing;

ii. The broker commission equal to 6% of the purchase price shall be paid in
full at Closing and split evenly between Tony Culwell Real Estate and the Buyer’s broker
in accordance with the Sale Agreement without further Order of this Court;

iii. All ad valorem taxes assessed against the Property for the years 2016 and
2017 shall be paid in full at Closing to the extent such amounts are agreed to by the Debtor
and Tarrant County, with any disputed portion to be reserved and held in trust by counsel
for the Debtor pending an agreement between the parties or further Court Order (the

“Tarrant County Reserve”);

iv. The Ocwen claim shall be paid in full at Closing to the extent such amount
is agreed to by the Debtor and Ocwen, with any disputed portion to be reserved and held
in trust by counsel for the Debtor pending an agreement between the parties or further

Court Order (the “Ocwen Reserve”); and

V. All proceeds of the Sale remaining after payment of the above items shall
be disbursed to the IRS at Closing, and any unused amount of the Tarrant County Reserve
and Ocwen Reserve shall be paid to the IRS once those claims have been paid in full, to
be applied to the secured portion of the IRS claim; and
) Compelling Ocwen to execute and deliver an appropriate Release of Liens to the

closing agent, whether or not Ocwen'’s allowed claim is paid in full at Closing, and compelling the
IRS to execute and deliver an appropriate Partial Release of Liens to the closing agent.

IV. BASIS FOR RELIEF REQUESTED

A. The Sale constitutes an exercise of the Debtor’s sound business judgment and is
in the best interests of the Debtor, her Estate and Creditors

9. Section 363(b) of the Bankruptcy Code provides that a chapter 11 debtor, after
notice and hearing, may sell property of the estate outside of the ordinary course of business.

Although section 363 of the Bankruptcy Code does not set a standard for determining when it is
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appropriate for a court to authorize the sale or disposition of assets pursuant to section 363(b),
the Fifth Circuit Court of Appeals, in construing this provision, has required that it be based upon
the sound business judgment of the debtor.!

10. Adequate business reasons exist to justify the Sale.? Courts have made it clear
that a debtor's showing of a sound business justification need not be unduly exhaustive, but
rather, a debtor is simply “required to justify the proposed disposition with sound business
reasons.” Approval of the Sale Agreement and Sale is appropriate in this case because the
Debtor can demonstrate that there is “some articulated business justification for using, selling, or
leasing the property....”* The Sale Agreement is the result of good-faith, arm’s length negotiations
between the Debtor and the Buyers, and the Debtor believes that the sale price constitutes fair
value for the Property.

11. Because the Debtor does not presently reside in or lease the Property, the Debtor
has no current need for the Property. Until the Property is sold, the Debtor must continue to
maintain insurance on it, pay property taxes and pay maintenance costs. These costs produce
no corresponding benefit to the Debtor’s estate at this time. Consequently, the Sale will reduce
the Debtor’s ongoing expenses, allow the Debtor to pay certain secured claims and will enhance
the Debtor’s prospects for a successful reorganization, all of which demonstrate a sound business
justification for the Sale.

12. Moreover, the Sale is consistent with and authorized by section 105(a) of the

Bankruptcy Code. Section 105(a) “may be used only to carry out the provisions of Title 11.”° A

1 See generally Institutional Creditors of Continental Air Lines, Inc. v. Continental Air Lines, Inc. (In re
Continental Air Lines, Inc.), 780 F.2d 1223 (5th Cir. 1986); In re Braniff Airways, Inc., 700 F.2d 935 (5th
Cir. 1983).

2See In re Continental Air Lines, Inc., 780 F.2d at 1226-27 (stating that the decision to authorize a sale of
a debtor’s assets outside of the ordinary course of business is a determination based upon the debtor’s
business justification).

3 In re Baldwin United Corp., 43 B.R. 888, 906 (Bankr. S.D. Ohio 1984); see also In re Continental Air
Lines, Inc., 780 F.2d at 1226.

41n re Continental Air Lines, Inc., 780 F.2d at 1226.

5Inre CoServ, L.L.C., 273 B.R. 487, 494 n. 9 (Bankr. N.D. Tex. 2002).
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major premise of the Bankruptcy Code is maximizing the value of the bankruptcy estate.® The
Debtor submits that the Sale will maximize the value of the Property, and, thus, the requested
relief by the Debtor is consistent with the “furtherance of the provisions of the Bankruptcy Code.”’

B. The sale of the Property free and clear of liens, encumbrances, claims and
interests is appropriate.

13. The Debtor requests that the Property be sold free and clear of all liens,
encumbrances, claims and interests (with the exception of liens securing payment of ad valorem
taxes for the year 2018 if Closing occurs during 2018), with all liens against the Property to attach
to the proceeds of the Sale with the same validity and priority to which such liens exist against
the Property.

14. Section 363(f) of the Bankruptcy Code provides, in part, that a debtor in possession
may sell property of the estate outside of the ordinary course of business free and clear of any
other entity’s interest in such property, if such entity consents or if such entity could be compelled,
in a legal or equitable proceeding, to accept a money satisfaction of such interest.® The claims
of the taxing authorities and Ocwen will be paid at Closing to the extent such claims are
undisputed, and sufficient funds will be reserved to pay any disputed amounts at a later time. The
balance of sale proceeds will be paid to the IRS, which holds junior liens in the Property. Even if
the secured creditors do not consent to the sale, they could each be compelled to accept a money
satisfaction of their interests in the Property. Approval of the Sale free and clear is therefore
warranted.

C. Waiver of the 14-day stay of the Sale Order under Bankruptcy Rule 6004(h) is
appropriate.

15. Bankruptcy Rule 6004(h) provides that, unless the Court orders otherwise, the

6 See, e.g., Commodity Futures Trading Com. v. Weintraub, 471 U.S. 343, 353 (1985) (maximizing the
value of the estate is an “important goal” of the Bankruptcy Code).

7 See In re Southmark Corp., 113 B.R. 280, 281 (Bankr. N.D. Tex. 1990) (stating that the court may “issue
any order necessary or appropriate to carry out the provisions of the [Bankruptcy] Code”).

8See 11 U.S.C. § 363(f)(2) & (5).
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Sale Order will be automatically stayed until 14 days after entry. The purpose of Bankruptcy Rule
6004(h) is to provide sufficient time for an objecting party to appeal before the approval order can
be implemented.® Although Bankruptcy Rule 6004(h) and the Advisory Notes are silent as to
when a court should “order otherwise” and either eliminate or reduce the fourteen-day stay period,
one treatise suggests that the fourteen-day period should be eliminated to allow a sale or other
transaction to close immediately “where there has been no objection to the procedure.”® One
court has held that, because the debtor had demonstrated that the sale price was reasonable, the
buyer was ready to complete the sale, and there would be storage charges for the property, waiver
of the fourteen-day stay period was justified.*

16. In this case, the Debtor submits and, if necessary, will establish at any hearing on
the Motion that the sale price maximizes the value of the Property and that the Buyers intend to
close the Sale on or before December 21, 2017. Accordingly, the Debtor hereby requests that
the Bankruptcy Court waive the fourteen-day stay period under Bankruptcy Rule 6004(h).

D. The Debtor has provided adequate notice of the proposed sale.

17. Bankruptcy Rule 2002(a)(2) provides for twenty-one-day notice for the proposed
use, sale or lease of property of the estate other than in the ordinary course of business.!?
Bankruptcy Rule 9006(c) permits the Court to shorten the notice period “for cause”.*®* Here, the
Buyers have required an expeditious Closing of the Sale. The Debtor risks losing this sale if she
is not able to close this transaction within the time frame provided in the Sale Agreement. Thus,
cause exists for shortening notice.

18. Subject to Bankruptcy Rule 6004, the notice of a proposed use, sale, or lease of

property required under Bankruptcy Rule 2002(a)(2) must include the time and place of any public

9 See Advisory Committee Notes to FED. R. BANKR. P. 6004(h) (the “Advisory Notes”).

10See 10 COLLIER ON BANKRUPTCY 1 6004.10 (Alan N. Resnick & Henry J. Sommer eds., 16t ed. 2010).
11 In re Perry Hollow Management Co., Inc., 297 F.3d 34, 41 (1%t Cir. 2002).

12 See FED. R. BANKR. P. 2002(a)(2).

13 FED R. BANKR. P. 9006(C).
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sale, the terms and conditions of any private sale, and the time fixed for filing objections.'* The
notice of a proposed use, sale, or lease of property is sufficient if it generally describes the
property.t®

19. To ensure that adequate notice of the proposed Sale is provided, the Debtor has
served this Motion by first class mail and ECF electronic notification, where available, upon (a)
the Office of the United States Trustee; (b) counsel for Tarrant County; (c) counsel for Ocwen; (d)
counsel for the IRS; (e) the holders of the twenty (20) largest unsecured claims against the Debtor;
and (f) all parties who have filed a notice of appearance and requested notice in this case. The
Debtor submits that, under the circumstances, such notice satisfies the notice requirements of
Bankruptcy Rules 2002, 6004 and 9007 and section 363(f) of the Bankruptcy Code, constitutes
good and sufficient notice, and that no other or further notice is required.

V. CONCLUSION

WHEREFORE, the Debtor respectfully requests that the Court enter an order (1)
approving the Sale of the Property on the terms set forth in the Sale Agreement free and clear
of liens, claims and encumbrances, (2) authorizing the Debtor to execute all documents and
take all actions necessary to consummate and perform the Sale Agreement, (3) providing that
the Buyers will be afforded the protections of a good faith purchase under section 363(m) of the
Bankruptcy Code, (4) waiving the fourteen-day stay provided by Rule 6004(h); (5) authorizing
disbursements of sale proceeds as provided herein, including payment of the broker’s
commission; (6) compelling Ocwen and the IRS to execute appropriate releases of liens; and (7)

granting the Debtor all such other and further relief to which she may be justly entitled.

14 See FED. R. BANKR. P. 2002(c)(1).
15 See Id.
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Dated: December 7, 2017.
Respectfully submitted,

/s/ Lynda L. Lankford

Jeff P. Prostok

State Bar No. 16352500

Lynda L. Lankford

State Bar No. 11935020
FORSHEY & PROSTOK, L.L.P.
777 Main Street, Suite 1290
Fort Worth, Texas 76102
Phone: (817) 877-8855

Fax: (817) 877-4151

ATTORNEYS FOR DEBTORS AND
DEBTORS IN POSSESSION

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document was
served via ECF Electronic Notice, where available, on December 7, 2017 and via first class mail
on the parties listed on the attached service list on the 8th day of December 2017.

/s/ Lynda L. Lankford
Lynda L. Lankford

L:\JPROSTOK\Rigdon, Bettye (C11) #5857\Pleadings 16-44620-mxm211\Motion to Sell Fort Worth Residence 12.7.17.docx

Motion of Debtor to Sell Residential Real Property Page 9



Case 16-44620-mxm11 Doc 169 Filed 12/07/17 Entered 12/07/17 20:57:10 Page 10 of 25

EXHIBIT “A”
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Authentisign 1D: 114B3CDE-8A48-4F0D-B815-BD2ACTE77BAB

Contract Concerning _ 7300 Ovwerhill Road Fort Worth TX 76116 Page7o0of9 11-2-2015
(Address of Property)

D.DAMAGES: Any party who wrongfully fails or refuses to sign a release acceptable to the
escrow agent within 7 days of receipt of the request will be liable to the other party for (i)
damages; (ii) the earnest money; (iii) reasonable attorney's fees; and (iv) all costs of suit.

E. NOTICES: Escrow agent's notices will be effective when sent in compliance with Paragraph
21. Notice of objection to the demand will be deemed effective upon receipt by escrow
agent.

19. REPRESENTATIONS: All covenants, representations and warranties in this contract survive
closing. If any representation of Seller in this contract is untrue on the Closing Date, Seller
will be in default. Unless expressly prohibited by written agreement, Seller may continue to
show the Property and receive, negotiate and accept back up offers.

20. FEDERAL TAX REQUIREMENTS: If Seller is a "foreign person,” as defined by applicable
law, or if Seller fails to deliver an affidavit to Buyer that Seller is not a "foreign person,” then
Buyer shall withhold from the sales proceeds an amount sufficient to comply with applicable
tax law and deliver the same to the Internal Revenue Service together with appropriate tax
forms. Internal Revenue Service regulations require filing written reports if currency in
excess of specified amounts is received in the transaction.

21. NOTICES: All notices from one party to the other must be in writing and are effective when
mailed to, hand-delivered at, or transmitted by fax or electronic transmission as follows:

:‘?: Buyer 4701 Belladonna (Under Contract) :‘?: Se”er 33(4 /‘:lln /g./‘:=
Chico T .7¢ 43

Fort Worth TX 76123
Phone: Phone:
Fax: Fax:
E-mail: - | > E-mail:

22. AGREEMENT OF PARTIES: This contract contains the entire agreement of the parties and
cannot be changed except by their written agreement. Addenda which are a part of this
contract are (Check all applicable boxes):

Third Party Financing Addendum [d Environmental Assessment, Threatened or
Endangered Species and Wetlands
[ Seller Financing Addendum Addendum
0 ,&dd%n(gum [ff?r PBODE{FY Subjgct tort [ Seller's Temporary Residential Lease
andato embership in a Prope
Owners ps:sociation 3 ] U Short Sale Addendum
[ Buyer's Temporary Residential Lease < Q}jgﬁg%uuﬂ'} fﬁ{rz'é%%%@f ‘},“?gg&tfﬁaieaward
[ Loan Assumption Addendum AID\dfdendLé_m for SLelIedr's Disclosure of
éddendum for Sale of Other Property by b%soé-gngali?]? ﬁgza?‘gs_gsa?"\?gqﬁﬁ‘g‘é gcd Lead-
b ol Federal Law
[ Addendum for Reservation of Qil, Gas Addendum for Pro ;
: ) perty in a Propane Gas
and Other Minerals System Service Area ¢
O Addendum for "Back-Up" Contract [ Other (list):
[ Addendum for Coastal Area Property
[Ee ) ,.(...:’ /
Initialed for identification by Buyer |} - ’"] and seller %4_, TREC NO. 20-13

TAR 1801 Instanetronms




Case 16-44620-mxm11 Doc 169 Filed 12/07/17 Entered 12/07/17 20:57:10 Page 18 of 25



Case 16-44620-mxm11 Doc 169 Filed 12/07/17 Entered 12/07/17 20:57:10 Page 19 of 25



Case 16-44620-mxm11 Doc 169 Filed 12/07/17 Entered 12/07/17 20:57:10 Page 20 of 25



Case 16-44620-mxm11 Doc 169 Filed 12/07/17 Entered 12/07/17 20:57:10 Page 21 of 25



Case 16-44620-mxm11 Doc 169 Filed 12/07/17 Entered 12/07/17 20:57:10 Page 22 of 25



Case 16-44620-mxm11 Doc 169 Filed 12/07/17 Entered 12/07/17 20:57:10 Page 23 of 25

SERVICE LIST
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Service List

Bettye Rigdon/Carousel/TLD

#5857

Internal Revenue Service
Centralized Insolvency Operations
PO Box 7346

Philadelphia, PA 19101-7346

Ocwen Loan Service LLC
PO Box 660264
Dallas, TX 75266

Wise County Appraisal District
400 E. Business 380
Decatur, TX 76234

Bettye Jeanne Rigdon
Carousel Properties, LLC
TLD Bar Ranch, LP
3319 FM 1810

Chico, TX 76431

First State Bank
PO Box 5
Chico, TX 76431

Pinnacle Recovery
PO Box 130848
Carlsbad, CA 92013

Jack County Appraisal District
PO Box 958
Jacksboro, TX 76458
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United States Trustee

Lisa Lambert/Liz Ziegler/Erin Schmidt

1100 Commerce Street, Room 976
Dallas, TX 75242

First State Bank Gainesville
PO Box 10
Gainesville, TX 76241-0010

Title Max
7650 S. Interstate 35E
Corinth, TX 76210

Matthew Rigdon
3668 Motor Ave., Apt. 111
Los Angeles, CA 90034

TWENTY LARGEST UNSECURED CREDITORS

CFI Resorts Management, Inc.
West Gate Maintenance

2801 Old Winter Garden Rd.
Ocoee, FL 34761-2965

Navient
PO Box 9533
Wilkes-Barre, PA 18773-9533

American Express
PO Box 297812
Fort Lauderdale, FL 33329-7812

Wise Special Utility District
PO Box 566
Bridgeport, TX 76426

Chase Credit Card
PO Box 94014
Polatine, IL 60094-4014

Pete Benenati Law Firm
2816 Bedford Rd.
Bedford, TX 76021

AT&T
PO Box 5087
Carol Stream, IL 60197-5087

Citi
PO Box 6004
Sioux Falls, SD 57117-6004

First State Bank
1709 9t St.
Bridgeport, TX 76426

Richard Henderson
9510 Park Dr.
Fort Worth, TX 76179

TXU
PO Box 650764
Dallas, TX 75265-0764

Tom Forman
3792 FM 2193
Paradise, TX 76073

NOTICE OF APPEARANCE AND REQUEST FOR NOTICE PARTIES
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First State Bank

c/o Matthew T. Taplett

Pope Hardwicke Christie, et al.
500 W. 7th St., Suite 600

Fort Worth, TX 76102

Internal Revenue Service

c/o Donna K. Webb

Assistant U.S. Attorney

1100 Commerce St., Suite 300
Dallas, TX 75242

Synchrony Bank

c/o PRA Receivables Management, LLC
PO Box 41021

Norfolk, VA 23541

Tarrant County/Wise County/Wise CAD
c/o Laurie A. Spindler

Linebarger Goggan, et al.

2777 N. Stemmons Freeway, Suite 1000
Dallas, TX 75207

American Express Centurion Bank
c/o Becket & Lee LLP

PO Box 3001

Malvern, PA 19355-0701

DWE Hunt Club, LLC

c/o Eugene Trey Taylor

Law Office of Eugene “Trey” Taylor
1400 Preston Rd., Suite 400

Plano, TX 75093-5189

Ocwen Loan Servicing, LLC

c/o Stephen Wu

Mackie Wolf Zientz & Mann, PC
Parkway Office Center, Suite 900
14160 North Dallas Parkway
Dallas, TX 75254

First State Bank

c/o Mark J. Petrocchi
Griffith Jay & Michel, LLP
2200 Forest Park Blvd.
Fort Worth, TX 76110





