
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

In re: ) Chapter 11
)

Binita & Sapna Corp., ) 16-2143
) Jointly administered

Debtors. ) Hon. Deborah L. Thorne

NOTICE OF MOTION

To: See attached Service List

You are hereby notified that on September 6, at 9:30 a.m., or as soon after as I may be heard, I will
appear before the Honorable Deborah L. Thorne or any other Judge who may be presiding in her
place and stead, at 219 S. Dearborn Street, Chicago, Illinois Courtroom 613, and I will then and there
present the attached: Debtors’ Motion to Approve Sale of Assets Pursuant 11 U.S.C. § 363(b) and
(f). You may appear and be heard on this matter at that place and time if you so desire.

/s/ Timothy C. Culbertson

CERTIFICATION OF SERVICE

I, the undersigned attorney, certify that I served those appearing on the attached Service List with a
copy of this Notice and the Debtors’ Motion to Determine Value of Secured Claim by causing the
same to be delivered via the Court’s CM/ECF system where indicated, and by placing the same in
the U.S. Mail, first class postage prepaid, before the hour of 4:30 p.m. on this 17th day of August,
2016.

/s/ Timothy C. Culbertson

Timothy C. Culbertson
ARDC No. 6229083
1107 Lincoln Avenue
Fox River Grove, Illinois 60021

(847) 913-5945
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Via U.S. Mail:

Shaileshkumar Patel
c/o Adam Augustyinski
5850 W. Bryn Mawr Ave.
Chicago, IL 60646

Happy Rock Merchant Solutions
149 West 36th Street, 12th Floor
New York, NY 10018

Service List

Via CM/ECF:

Office of the U.S. Trustee
USTPRegion11.ES.ECF@usdoj.gov

Edmond M Burke on behalf of Creditor
Ridgestone Bank
eburke@chuhak.com

Michael W Debre on behalf of Creditor
Ridgestone Bank
mdebre@chuhak.com,

Mitchell B. Katten on behalf of Creditor
Grand Mannheim, LLC
mkatten@kattentemplelaw.com

Jonathan Boulahanis
on behalf of Southern Wine & Spirits

jboulahanis@gordonrees.com
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

In re: ) Chapter 11
)

Binita & Sapna Corp. and 1511 North Ave. ) 16-2143
Corporation, ) Jointly Administered

)
Debtors. ) Hon. Deborah L. Thorne

MOTION TO APPROVE SALE OF ASSETS
PURSUANT 11 U.S.C. § 363(b) and (f)

The Debtors, Binita & Sapna Corp. and 1511 North Ave. Corporation, by and through their

attorney, Timothy C. Culbertson, move this Court to issue an Order approving the sale of the assets

of Binita & Sapna Corp. free and clear of all interests therein, pursuant to 11 U.S.C. § 363(b) and

(f), and in further support hereof. State as follows:

1. On January 25, 2016 (“the Petition Date”), each of the Debtors filed a Voluntary

Petition under Chapter 11 of the United States Bankruptcy Code, 11 U.S.C. § 101, et seq. (“the

Code”).

2. Each of the Debtors owns and operates a liquor store under the brand Foremost

Liquors, and they both operate under the same management. The Debtors’ combined largest debt

is held by Ridgestone Bank which has a cross-collateralized UCC security interest in the inventory,

equipment, accounts and fixtures of the Debtors. Ridgestone’s combined claim is scheduled in the

amount of $711,690.

3. This Court has jurisdiction as to this Motion pursuant to 28 U.S.C. §§ 157 and 1334.

Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. This matter is a core

proceeding pursuant to 28 U.S.C. § 157(b)(2)(N).
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4. The Debtors have received a contract offer for the purchase of the assets of Binita &

Sapna Corp., a true and correct copy of which is attached hereto as Exhibit A. The purchase price

for the assets is $275,000.00 plus the cost of inventory determined at the time of the closing of the

sale. It is estimated currently that the inventory figure will be an additional $150,000 to $200,000.

5. Section 363 of the code provides in most relevant part as follows:

(b)(1) The trustee, after notice and a hearing, may use, sell, or lease, other than in the
ordinary course of business, property of the estate, . . .

* * * * *

(f) The trustee may sell property under subsection (b) or (c) of this section free and clear
of any interest in such property of an entity other than the estate, only if—

* * * * *

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding, to accept
a money satisfaction of such interest.

11 U.S.C. § 363.

Under Section 363 of Title 11, Congress gave trustees broad power to sell property of an
estate and provided for the safeguarding of interests other than those of the bankruptcyestate.
The section clearly indicates that the manner of sale is within the discretion of the Trustee
and that any such sale is not a judicial sale as was the case under Section 70 of the
Bankruptcy Act.

In re Canyon Partnership, 55 B.R. 520, 524 (Bankr. S.D. Cal. 1985).

6. Section 1107(a) of the United States BankruptcyCode grants the Debtors, as debtors-

in-possession, those same rights of a trustee serving in the matter under Chapter 11, with some

exceptions not relevant to this Motion.

2

Case 16-02143    Doc 102    Filed 08/18/16    Entered 08/18/16 13:34:33    Desc Main
 Document      Page 4 of 7



7. There are two entities that may claim an interest in the assets sought to be sold via

this Motion: (a) Ridgestone Bank, and (b) Happy Rock Merchant Solutions (“Happy Rock”).

8. The Happy Rock claim stems from a pre-petition form of factoring agreement

whereby the Debtors pledged future account receivables in exchange for loans from the factoring

agent. The contracts themselves provide that they are not loans, but rather sales of future receivables

income. Notwithstanding that the Debtors do not carry any account receivables, Happy Rock filed

a UCC financing statement against each Debtor. The Debtors believe that any claim by Happy Rock

to an interest in the assets sought to sold hereby is invalid on a number of bases. Most significantly,

in order for their to be a perfected security interest under Illinois law, there needs to be both a proper

securityagreement (810 ILCS 5/9-201) and a recorded financing statement (810 ILCS 5/9-501). See,

generally, Allis-Chalmers Corp. v. Staggs, 117 Ill. App. 3d 428, 453 N.E.2d 145 (5th Dist. 1983).

With regard to Section 363(f)(4) of the Code:

The standard adopted by the Seventh Circuit Court of Appeals states that courts must
determine “whether there is an objective basis for either a factual or legal dispute as to the
validity of the debt.” In re Octagon Roofing, 123 Bankr. 583, 590 (Bankr. N.D.Ill. 1991)
(citing In re Busick, 831 F.2d 745, 750 (7th Cir. 1987)). Clearly this standard does not require
the Court to resolve the underlying dispute, just determine its existence.

In re Collins, 180 B.R. 447, 452 (Bankr. E.D. Va. 1995). Contemporaneously herewith, the Debtors

will be pursuing an adversary action in part contesting the validity of any claim by Happy Rock to

an interest in the property sought to be sold hereby. As a hypothetical lien creditor whose lien was

perfected at the time of the bankruptcy petition pursuant to Section 544(a) of the Code, the Debtors

may avoid an improper lien claim. As there is no properly authenticated security agreement between

Happy Rock and either of the Debtors, there can be no perfected security interest in the property at

issue.
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9. With regard to Ridgestone, although the fact that it has some interest in the property

at issue, the Debtors are also currently pursuing an adversary action to determine the extent thereof.

Further, the property at issue may be sold free and clear of Ridgestone’s interest pursuant to Section

363(f)(5). Many courts have authorized such a sale and consequent lien extinguishment if the

creditor could be crammed down pursuant to Section 1129(b)(2) of the Code. See, Scherer v.

Federal Nat'l Mortgage Ass'n (In re Terrace Chalet Apartments), 159 B.R. 82, 829 (N.D. Ill. 1993).

The Debtors believe that the proposed sale satisfies the foregoing. In order to “cram down” a

secured creditor under Section 1129(b)(2), that creditor must ultimately realize the amount of its

claim in relation to the value of its interest in the property sought to be sold.

Accordingly, the Debtors propose to hold all funds received through the proposed sale in

escrow with Ridgestone’s lien to attach thereto pending the Court’s determination as to (a) the extent

of Ridgestone’s security interest in the property, and (b) the value of that claim. The Debtors believe

that determination will provide an amount due to Ridgestone from the proposed sale in less than the

amount brought into the estate by the sale. Ridgestone believes it is entitled to all proceeds, and if

the Court renders that decision, then all proceeds will be paid to Ridgestone. In either case,

Ridgestone will have realized the indubitable equivalent of its interest in the property at issue, and

Sections 1129(b)(2) and 363(f)(5) are satisfied.

Wherefore, the Debtors, Binita & Sapna Corp. and 1511 North Ave. Corporation, pray that

the Court grant the relief requested hereby and issue and Order approving the sale of the assets of

Binita & Sapna Corp. Free and clear of all interests of creditors pursuant to 11 U.S.C. § 363(b) and

(f), and providing all further relief to the Debtors’ favor as is just and equitable.
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Binita & Sapna Corp. and 1511 North Ave.
Corporation

/s/ Timothy C. Culbertson
Their Attorney

Timothy C. Culbertson
ARDC No. 6229083
1107 Lincoln Avenue
Fox River Grove, Illinois 60021
(847) 913-5945
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Binita & Sapna Corp., c/o Akshy Shah

2729 Mannheim Road
Franklin Park, IL 60131

Timothy C. Culbertson
1107 Lincoln Ave.
Fox River Grove, IL 60021
Fax No. (847) 574-8220
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Managing Member
and individually
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