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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF KANSAS 

In re: 

 

BOEGEL FARMS, LLC; 

THREE BO’S, INC.; 

WARREN L. BOEGEL AND 

THE WARREN L. BOEGEL TRUST UTA 

2-07-07 (REVOCABLE TRUST), 

WARREN L. BOEGEL, TRUSTEE 

 

   DEBTORS. 

 

 

CASE NO.:  17-10222-11 

CHAPTER 11 

Joint Administration (With Case 

Nos. 17-10221-11 & 17-10224-11) 

 

 

 

FIFTH MOTION FOR ORDER AUTHORIZING DEBTORS TO SELL  

PROPERTY FREE AND CLEAR OF LIENS AND EMPLOY AUCTIONEER 

 

Debtors: Warren L. Boegel and the Warren L. Boegel Trust UTA 2-07-07 (Revocable 

Trust), Warren Boegel, Trustee; Boegel Farms, LLC; and Three Bo’s, Inc.; by and through their 

undersigned counsel, submit this Motion, pursuant to which the Debtors seek Court approval and 

ratification of Debtors’ sale of certain real property.  In support hereof the Debtors state as 

follows: 

1. On or about February 23, 2017 (“the Petition Date”), Debtors filed their 

Voluntary Petitions for Relief under Chapter 11 of the Bankruptcy Code.  Debtors continue in 

possession of their property and operate and manage their business as debtors-in-possession 

pursuant to the provisions of 11U.S.C. §§ 1107 and 1108. 

2. Debtors believe that it is in the best interest of their bankruptcy estate and their 

creditors to sell their real property located in Kearny County, Kansas, consisting of the two 

remaining quarters pledged to Security State Bank (“SSB”), free and clear of liens and 

encumbrances.  Pursuant to 11 U.S.C. § 506(c), the proceeds from the auction shall first be 

applied to auctioneer fees, ordinary costs of sale, closing costs, recording costs, unpaid and pro 

rata real property taxes, and U.S. Trustee fees (on account of any sales in 2018). Any remaining 

funds shall be paid directly to SSB.  Description of said real property to be auctioned is the East 
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Half of S13-T23-R38, Kearny County, Kansas (320 acres).  This property is owned by Warren L. 

Boegel Trust UTA 2-07-07 (Revocable Trust), Warren Boegel, Trustee. 

3. In addition, Debtors believe that it is in the best interest of their bankruptcy estate 

and their creditors to sell their real property located in Greeley and Wichita Counties, Kansas 

currently pledged to RABO AgriFinance LLC (“Rabo”), consisting of approximately 7,200 

acres, free and clear of all liens and encumbrances.  Pursuant to 11 U.S.C. § 506(c), the proceeds 

from the auction shall first be applied to auctioneer fees, ordinary costs of sale, closing costs, 

recording costs, unpaid and pro rata real property taxes, and U.S. Trustee fees (on account of any 

sales in 2018). Any remaining funds shall be paid directly to Rabo.  Description of said real 

property to be auctioned is as follows: 

Tract 1 

a. All of S30-T18-R38, Wichita County, Kansas (640 acres) 

b. North Half of S31-T18-R38, Wichita County, Kansas (320 acres) 

 

Tract 2 

a. South Half of S29-T18-R38, Wichita County, Kansas (320 acres) 

b. All of S32-T18-R38, Wichita County, Kansas (640 acres)  

c. North Half of S5-T19-R38, Wichita County, Kansas (320 acres) 

 

Tract 3 

a. All of S28-18-38, Wichita County, Kansas (640 acres) 

b. Northwest Quarter of S33-T18-R38, Wichita County, Kansas (160 acres) 

c. South Half of S33-T18-R38, Wichita County, Kansas (320 acres) 

 

Tract 4 

a. Southwest Quarter of S6-T19-R38, Wichita County, Kansas (160 acres) 

 

Tract 5 

a. Northeast Quarter of S18-T19-R38, Wichita County, Kansas (160 acres) 

 

Tract 6 

a. North Half of S23-T19-R38, Wichita County, Kansas (320 acres) 

 

Tract 7 

a. Northeast Quarter of S20-T19-R38, Wichita County, Kansas (160 acres) 
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Tract 8 

a. Northwest Quarter of S30-T19-R38, Wichita County, Kansas (160 acres) 

b. Southeast Quarter of S30-T19-R38, Wichita County, Kansas (160 acres) 

 

Tract 9 

a. All of S33-T20-R38, Wichita County, Kansas (640 acres) 

 

Tract 10 

a. Northeast Quarter of S11-T19-R39, Greeley County, Kansas (160 acres) 

 

Tract 11 

a. South Half of S34-T19-R39, Greeley County, Kansas (320 acres) 

b. All of S3-T20-R39, Greeley County, Kansas (640 acres) 

 

Tract 12 

a. All of S2-T20-R39, Greeley County, Kansas (640 acres) 

b. South Half of S35-T19-R39, Greeley County, Kansas (320 acres)  

 

The property described in this paragraph is owned by Boegel Farms, LLC.  The real property 

listed in Paragraphs 2 and 3 is collectively referred to hereinafter as “the Property”.  There are no 

currently producing mineral rights on the Property.  Mineral rights, if any, shall not be sold with 

the Property; such rights shall remain with the applicable Debtor. 

4. The net proceeds from the portion of the Property identified in Paragraph 3 shall 

be delivered to Rabo only up to the amount remaining due on Rabo’s allowed secured claim, 

with the excess, if any, being delivered to the bankruptcy estate. 

a. In determining the amount remaining due on Rabo’s allowed secured claim, such 

claim shall consist of the amounts owed on Claim Nos. 2 and 3 filed in Case No. 

17-10222 as of the Petition Date in the aggregate amount of $14,321,675.48 

($1,517,122.97 on Claim No. 2 plus $12,804,552.51 on Claim No. 3), plus 

interest on the unpaid principal balance of Claim Nos. 2 and 3 and attorney’s fees 

accruing thereafter from the Petition Date until the date sales proceeds are 

delivered to Rabo from the sale of the Property, less payments made to Rabo 

since the Petition Date.   
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b. With respect to the calculation of post-petition interest on Claim Nos. 2 and 3, the 

parties stipulate and agree that conditioned upon full compliance by the Debtors 

with their obligations under this Motion and any Order Granting this Motion, 

interest shall accrue on Rabo’s allowed secured claim from the Petition Date 

through January 5, 2018 on the unpaid principal balance of Claim Nos. 2 and 3 at 

the applicable contract interest rates of interest related to those claims, plus one-

half of the additional interest rate allowed as “default rate” interest under the 

contract. From and after January 6, 2018, interest shall accrue on the unpaid 

principal balance of Claim Nos. 2 and 3 at the contract rate of interest without any 

default interest accruals.  Attorney’s fees for Rabo to be paid by the Debtors 

through the sale of their real estate assets also shall not be greater than 

$100,000.00 through March 31, 2018, also conditioned on the Debtors being in 

full compliance with the terms of this Motion and any Order granting this Motion.  

Counsel for Rabo shall provide itemized billing statements supporting such fees 

to Debtors’ counsel not later than April 15, 2018, subject to appropriate redactions 

as are necessary to protection attorney-client privilege.  

c. After the completion of the sale, and unless Rabo’s allowed secured claims is paid 

in full from the proceeds of sale, Rabo shall continue to retain its lien on and 

security interest in its remaining collateral, including but not limited to its lien on 

the $400,000 hold back currently on deposit in Hinkle Law’s trust account and its 

lien on the South Half of S14-T27-R38, Grant County, Kansas (287 acres). In the 

event that Rabo’s allowed secured claim is not paid in full from the sale of the 

7200 acres identified in paragraph 3 above, Rabo shall also be granted as 

additional collateral in addition to its existing collateral a second priority security 

interest in the Debtors’ machinery, equipment, crops, and other farm products, 

and all proceeds therefrom, currently encumbered by the lien of SSB.  Any such 
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deficiency will continue to accrue interest at the contract rate.  The remaining 

deficiency balance shall be paid as set forth below.  In the event that the proceeds 

from the sale of the Property identified in Paragraph 3 exceed the amount 

necessary to pay Rabo’s allowed secured claim in full, any remaining proceeds 

shall be paid to Boegel Farms, LLC, to be utilized as set forth in more detail 

below. 

5. Debtors seek Court approval to hold a public auction in order to sell the Property.  

The proposed auction will be conducted by Hutcheson Real Estate & Auction Co., Inc. 

(“Hutcheson”).  Hutcheson has been employed on other occasions by the Court in this case.  As 

such, a separate employment application will not be filed.  An auction contract is attached hereto 

as Exhibit 1, and Debtors seek approval of this contract through this Motion.  The proposed 

auction will be conducted not later than March 31, 2018, with closing to occur not later than 

April 30, 2018.  Hutcheson will receive a commission of 2.5% of the auction price, which will be 

deducted from the sales proceeds.  Pro rata taxes and recording fees associated with filing copies 

of bankruptcy filings shall be paid by the Debtors out of the sale proceeds.  All title insurance, 

title examination, escrow or settlement, and any other recording fees shall be paid by the 

successful bidder at auction. The auction will have no reserve, although SSB and Rabo will 

retain their credit bid rights against all or any portion of their collateral and, if either party 

exercises those rights and is the successful bidder for their collateral, they shall be required to 

pay at closing the commissions owed to Hutcheson and pro rata taxes and recording fees that the 

Debtors would otherwise pay at closing.  The Property shall be sold subject to the Debtors’ rights 

to continue growing and harvesting the crops currently in the ground, which will all be harvested 

not later than July 31, 2018. 

6. In the event that the Debtors obtain either a) an offer to purchase the Property on 

terms that are mutually acceptable to the Debtors, SSB, and Rabo, or b) an unconditional and 

irrevocable loan commitment from a bona fide lender that is acceptable to the Debtors, SSB and 
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Rabo and that is in an amount sufficient to pay Rabo and SSB in full by no later than April 30, 

2018, the auction may be cancelled. Such a purchase offer or loan commitment must be received 

not later than March 10, 2018 in order to provide Hutcheson with sufficient opportunity to 

advertise the cancellation of the auction. 

7. The deadlines set forth herein for the date of the auction and the closing of the 

sale may be extended by mutual agreement of the Debtors, SSB, and Rabo without further order 

of the Court. 

8. Upon the closing of the sale of the Property, SSB shall withdraw its Motion to 

Appoint Trustee (Doc. No. 161). 

9. In the event that the net proceeds from the sale of the Property identified in 

Paragraph 3 exceed the amount necessary to pay Rabo’s allowed secured claim in full, Debtors 

shall first pay any administrative expenses then outstanding in the case herein, including but not 

limited to fees of the United States Trustee that may be owed on account of the distribution of 

proceeds from the sales of assets in 2018.  Thereafter, Debtors shall distribute any remaining net 

proceeds to SSB and Smith Crop Consulting (the only unsecured or under-secured creditor in 

this case) in a prorated amount vis a vis their respective claims herein, up to the full remaining 

amount of their claims.   

10. The 7200 acres of real property serving as Rabo’s collateral shall be auctioned in 

twelve separate tracks in the order set forth in paragraph 3 above, which has been targeted to 

generate the maximum possible revenue to the estate in the discretion and professional judgment 

of Hutcheson.  If the auction has generated sufficient proceeds to pay the claims of Rabo, SSB, 

and Smith Crop Consulting in full, the auction of the remaining tracts not yet sold, if any, may be 

cancelled. 

11. To the extent that the proceeds from the sale of the Property are insufficient to 

repay the claims of SSB or Rabo in full, Debtors also shall sell the South Half of S14-T27-R38, 

Grant County, Kansas (287 acres) by auction no later than April 30, 2018, with the auction to 

Case 17-10222    Doc# 226    Filed 02/22/18    Page 6 of 20



7 
 

close no later than May 31, 2018.  Such auction shall be approved by an order granting this 

Motion on the same terms and conditions set forth herein for the sale of the Property, with the 

exception of the date of the auction and the date of closing.  Any remaining balance of the claims 

of SSB or Rabo shall be paid in full not later than August 31, 2018 through liquidation of all 

remaining collateral pledged to SSB and Rabo and through the liquidation of any other non-

exempt assets of the Debtors not currently pledged to SSB or Rabo as will be necessary to pay 

the claims of SSB and Rabo in full.  Such payment shall be made using funds on hand, proceeds 

from the sale of crops, proceeds from the sale of machinery and equipment, loan proceeds, or 

any combination thereof as may be available to the Debtors.  Any auction of machinery or 

equipment or other tangible assets shall be conducted by no later than July 31, 2018, with closing 

and funding to occur by no later than August 31, 2018.  Further, the Debtors’ use of cash 

collateral shall continue to be in conformance with all applicable orders of the Court, including 

the Court’s orders regarding the use of cash collateral as set forth in the Agreed Order Extending 

Use of Cash Collateral and Exclusivity, dated September 27, 2017 [Dkt. 136, Case No. 17-

10222], and with the requirements of paragraph 15 of this Motion.  Upon confirmation of a 

Chapter 11 plan, the Debtors’ use of cash collateral and other assets shall comply in all respects 

with the terms of the confirmed Chapter 11 plan. 

12. Notwithstanding the foregoing August 31, 2018 deadline to satisfy the remainder 

of SSB’s and Rabo’s claims, the Debtors and Rabo acknowledge that issues related to Warren 

Boegel’s homestead, including whether and when that homestead will be sold and the terms of 

any restructuring of Rabo’s claims against that asset, may be modified by subsequent motion and 

order or a confirmed Chapter 11 plan, and all parties reserve their rights concerning the 

homestead (except that that Debtors’ stipulate and agree that Rabo has an unavoidable first 

priority lien on the $400,000 holdback and its lien against those funds shall also attach to any 

homestead purchased with the same validity and priority).  In the event that any deficiency 

remains owing to either Rabo or SSB after the sale of the Property and the liquidation of their 
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other collateral and the liquidation of all remaining non-exempt assets of the Debtors
1
, both Rabo 

and SSB agree to release the Debtors, Jack Boegel, Janice Boegel, and the Jack and Janice 

Boegel Irrevocable Trust from any such remaining deficiency. 

13. There are no other liens against the Property other than those held by Rabo and 

SSB as set forth above.  There also are no liens against the South Half of S14-T27-R38, Grant 

County, Kansas (287 acres) other than the consensual lien in favor of Rabo and statutory tax 

liens. 

14. Pursuant to 11 U.S.C. §363(b)(1), a debtor-in-possession may, after notice and 

hearing, sell property of the estate outside the ordinary course of business.  Such sale may be free 

and clear of liens pursuant to 11 U.S.C. §363(f), with liens to attach to the proceeds of the sale. 

15. Debtors believe it is in the best interests of the bankruptcy estate and their 

creditors to sell the Property (as well as the South Half of S14-T27-R38, Grant County, if 

necessary) free and clear of all liens and encumbrances pursuant to the auction listed above.  

Debtors anticipate that the sale proposed hereunder will generate in excess of $13,000,000.00.  

The remaining balances of the claims of Rabo, SSB, and Smith Crop Consulting are less than 

$10,500,000.00.  As such, it is very likely that the sale will retire all claims in these cases, with 

the exception of certain equipment loans that are separately collateralized. 

16. Notwithstanding the approval of this Motion, the Debtors shall continue to be 

obligated by all existing orders of the Court, including the Court’s orders regarding the use of 

cash collateral as set forth in the Agreed Order Extending Use of Cash Collateral and 

Exclusivity, dated September 27, 2017.  [Dkt. 136, Case No. 17-10222]  Further, the Debtors 

stipulate and agree that until the allowed claims of SSB and Rabo are paid in full, they shall not 

                                                           
1
 Liquidation of Rabo’s collateral may include the restructure of Warren Boegel’s homestead 

debt, if applicable.  No agreement has been reached by the parties concerning the disposition of 

Warren Boegel’s homestead, and an order granting this motion shall not be construed to bind 

either the Debtors or Rabo regarding issues related to the homestead or the funds set aside to 

purchase the homestead, except that Rabo shall continue to have a first priority security interest 

in such funds or homestead. 
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use cash collateral for the planting of any additional crops, and the Debtors’ use of cash 

collateral for crop related activities shall be limited to (a) the use of cash collateral to liquidate all 

currently harvested crops of the Debtor, and (b) the use of cash collateral to maintain, harvest 

and thereafter liquidate the Debtors’ growing wheat crops.  By no later than February 28, 2018, 

the Debtors shall either obtain SSB’s and Rabo’s written consent to, or shall file a motion for 

approval of an order of the Bankruptcy Court approving, an updated 2018 crop budget which 

lists the authorized expenses related to both the currently harvested crops and the Debtors’ 

growing wheat crops.     

17. Upon confirmation of a Chapter 11 plan, the Debtors shall be obligated by the 

terms of the confirmed Chapter 11 plan.  The Debtors shall not propose a Chapter 11 plan in this 

case which is inconsistent with the terms set forth herein regarding the treatment and payment of 

the allowed claims of SSB and Rabo. 

WHEREFORE, Debtors request entry of this Court’s Order authorizing the sale by 

Auction described herein free and clear of all liens and encumbrances, authorizing the 

employment of Hutcheson, and approving all other terms set forth above. 

Respectfully Submitted: 

 

ERON LAW, P.A. 

Attorneys for Debtors 

Boegel Farms, LLC and 

Three Bo’s, Inc. 
 

/s/ David Prelle Eron     

DAVID PRELLE ERON, #23429 

229 E. William, Suite 100 

Wichita, KS 67202 

316-262-5500  /  316-262-5559 (fax) 

david@eronlaw.net  

 

HINKLE LAW FIRM, L.L.C. 

Attorneys for Debtor 

Warren L. Boegel and The Warren L. 

Boegel Trust UTA 2-07-07 (Revocable 

Trust), Warren L. Boegel, Trustee 
 

/s/ Edward J. Nazar     

EDWARD J. NAZAR, #09845 

301 North Main, Suite 2000 

Wichita, KS 67202-4820 

316-267-2000 / 316-264-1518 (fax) 

enazar@hinklaw.com  
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Approved as to Form and Content: 

 

WONER, REEDER & GIRARD, P.A. 

Attorneys for Security State Bank 

 

 /s/ Bruce J. Woner    

Bruce J. Woner, #10297 

PO Box 67689 

Topeka, KS  66667-0689 

785.235.5330 / 785.235.1615 fax 

woner@wrglaw.com   

RAY QUINNEY & NEBEKER, P.C. 

Attorneys or RABO AgriFinance LLC 

 

/s/ Michael Johnson    

Michael Johnson 

36 South State Street, Suite 1400 

Salt Lake City, UT  84111 

801.323.3363 / 801.532.7543 fax 

mjohnson@rqn.com 

 

 

 

Accepted and Agreed: 

 

 

 

By: Signature to follow  

THREE BO'S, INC. 

Warren Boegel, President 

 

 

By: /s/ Signature to follow  

BOEGEL FARMS, LLC 

Jack Boegel, President 

 

 

/s/ Signature to follow   

THE WARREN L. BOEGEL TRUST UTA 

2/07/07 (REVOCABLE TRUST), 

WARREN L. BOEGEL, TRUSTEE 

/s/ Signature to follow   

WARREN L. BOEGEL  

 

 

/s/ Signature to follow   

RABO AGRIFINANCE LLC 

Senior Special Assets Manager 

 

 

/s/ Signature to follow   

SECURITY STATE BANK 

Joshua Young, Vice President

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that on February 22, 2018, a true and correct copy of the foregoing was 

electronically filed with the Court using the CM/ECF system, which sent notification to all 

parties of interest participating in the CM/ECF system. 

 

/s/ Margaret R. Spangler   

MARGARET R. SPANGLER 

Assistant to David Prelle Eron 
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