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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

:
In re       :  Chapter 11  

:
BORDERS GROUP, INC., et al.,   :  Case No. 11-10614 

:
Debtors.1  : (Jointly Administered) 

:
---------------------------------------------------------------x 

ORDER APPROVING AGENCY AGREEMENT,  
STORE CLOSING SALES AND RELATED RELIEF

 Upon the Debtors’ Emergency Motion for Entry of Order (I) Authorizing the Debtors to 

Sell Certain Assets Through Store Closing Sales and to Enter Into Agency Agreement With 

(A) Joint Venture Composed of Hilco Merchant Resources, LLC, SB Capital Group, LLC, and 

Tiger Capital Group, LLC or (B) Other Successful Bidder at the Auction, (II) Approving 

Stalking Horse Fee, (III) Authorizing Debtors to Abandon Unsold Property, (IV) Waiving 

Compliance With Contractual Store Closing Sale Restrictions, (V) Exempting (A) State and 

Local “Fast Pay” Laws and (B) Laws Restricting Store Closing Sales, and (VI) Granting Related 

Relief, (the “Motion”);2 and upon the Declaration of Scott Henry Pursuant to Local Bankruptcy 

Rule 1007-2 in Support of First Day Motions (the “Henry Declaration”) and the Declaration of 

Holly Felder Etlin in Support of Store Closing Sale Motion (the “Etlin Declaration”); and the 

Court having jurisdiction to consider the Motion and the relief requested therein in accordance 

1 The Debtors in these cases, along with the last four digits of the federal tax identification number for the 
Debtors are the following:  Borders Group, Inc. (4588); Borders International Services, Inc. (5075); 
Borders, Inc. (4285); Borders Direct, LLC (0084); Borders Properties, Inc. (7978); Borders Online, Inc. 
(8425); Borders Online, LLC (8996); and BGP (UK) Limited. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the 
Agency Agreement.
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with 28 U.S.C. §§ 157 and 1334 and the Standing Order M-61 Referring to Bankruptcy Judges 

for the Southern District of New York Any and All Proceedings Under Title 11, dated July 10, 

1984 (Ward, Acting C.J.); and consideration of the Motion and the relief requested therein being 

a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court 

pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion having been 

provided to the parties set for in the Motion; and it appearing that no other or further notice need 

be provided; and an auction having been held on February 16, 2011 (the “Auction”); and a joint 

venture composed of Hilco Merchant Resources, LLC, SB Capital Group, LLC, Tiger Capital 

Group, LLC and Gordon Brothers Retail Partners, LLC (the “Agent”) having been the successful 

bidder at the Auction; and the Debtors and the Agent having agreed to the terms of the sales (the 

“Sales”) of certain assets (the “Assets”) in accordance with that certain Agency Agreement, 

dated February 16, 2011, by and between the Agent and the Debtors, a copy of which is attached 

hereto as Exhibit A (the “Agency Agreement”), pursuant to which the Agent shall act as the 

Debtors’ exclusive agent for the Sales of the Assets as set forth in the Agency Agreement; and a 

hearing having been held on February 17, 2011 (the “Sale Hearing”) to consider the relief 

requested in the Motion and approval of the Agency Agreement; and the appearances of all 

interested parties having been noted in the record of the Hearing; and upon all of the proceedings 

had before the Court; and the Court having found and determined that the relief sought in the 

Motion is in the best interests of the Debtors, their estates, their creditors, and all parties in 

interest and that the legal and factual bases set forth in the Motion establish just cause for the 

relief granted herein; and after due deliberation and sufficient cause appearing therefore, it is 



 3 

FOUND AND DETERMINED THAT: 

A. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue of these cases and this 

Motion in this District is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

B. The statutory predicates for the relief requested are §§105(a), 363, 364, 365 and 

554 of the Bankruptcy Code and Rules 2002, 4001, 6003, 6004, 6006 and 9014 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).

C. The findings and conclusions set forth herein constitute the Court’s findings of 

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this 

proceeding pursuant to Bankruptcy Rule 9014.  To the extent any of the findings of fact 

constitute conclusions of law, they are adopted as such.  To the extent any of the conclusions of 

law constitute findings of fact, they are adopted as such.

D. Notice of the Motion and of the Hearing was provided as set forth in the Motion 

and as required by applicable law. 

E. The notice of the Motion and of the Hearing was adequate and sufficient under 

the circumstances, and any otherwise applicable requirement for notice is hereby waived and 

dispensed with.  A reasonable opportunity to object or to be heard with respect to the Motion and 

the relief requested therein has been afforded to all interested persons and entities. 

F. As demonstrated by the Henry Declaration, the Etlin Declaration, and 

representations of counsel to the Debtors and other parties in interest made at the Hearing, the 

Debtors have conducted the bidding solicitation and auction process fairly, with adequate 

opportunity for parties that either expressed an interest in liquidating the Debtors’ assets or who 
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the Debtors believed may have an interest in liquidating the Debtors’ assets to submit competing 

bids.

G. The Agency Agreement attached hereto as Exhibit A, including the form and total 

consideration to be realized by the Debtors pursuant to the Agency Agreement, (i) is the highest 

and best offer received by the Debtors, (ii) is fair and reasonable, and (iii) is in the best interest 

of the Debtors, their estates, their creditors and all other parties in interest. 

H. The Debtors’ decision to (i) enter into the Agency Agreement and (ii) perform 

under and make payments required by the Agency Agreement is a reasonable exercise of the 

Debtors’ sound business judgment consistent with their fiduciary duties and is in the best 

interests of the Debtors, their estates, their creditors, and all other parties in interest. 

I. The transactions contemplated by the Agency Agreement do not include the sale 

or lease of personally identifiable information, as defined in section 101(41A) of the Bankruptcy 

Code (“Personally Identifiable Information”) (or assets containing personally identifiable 

information). 

J. Time is of the essence in effectuating the Agency Agreement and proceeding with 

the Sales contemplated therein uninterrupted.  Based on the record of the Sale Hearing, the 

Motion, the Henry Declaration, the Etlin Declaration, and for the reasons stated on the record at 

the Sale Hearing, the relief requested in the Motion is necessary to avoid immediate and 

irreparable harm to the Debtors and their estates. 

K. The Debtors (i) have full corporate power and authority to execute and deliver the 

Agency Agreement and all other documents contemplated thereby, and the Sales of the Assets 

have been duly and validly authorized by all necessary corporate action of the Debtors, (ii) have 

all of the corporate power and authority necessary to consummate the transactions contemplated 
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by the Agency Agreement, and (iii) have taken all corporate action necessary to authorize and 

approve the Agency Agreement and the consummation of the transactions contemplated thereby.  

No consents or approvals, other than those expressly provided for in the Agency Agreement, are 

required for the Debtors to consummate such transactions. 

L. The Agency Agreement was negotiated between the Agent and the Debtors and 

entered into in good faith, based upon arm’s length bargaining, and without collusion or fraud.  

Neither the Debtors nor Agent has engaged in any conduct that would prevent the application of 

section 363(m) of the Bankruptcy Code or cause the application of or implicate section 363(n) of 

the Bankruptcy Code to the Agency Agreement or to the consummation of the transactions 

contemplated thereby.  The Agent’s performance and payment of the Guaranteed Amount under 

the Agency Agreement are in good faith and for valid business purposes and uses. 

M. The Debtors have demonstrated a compelling and sound business justification for 

authorization to enter into the Agency Agreement. 

N. The Debtors were free to deal with any other party interested in liquidating some 

or all of the Assets.  The Agent has not violated section 363(n) of the Bankruptcy Code by any 

action or inaction.  Specifically, the Agent has not acted in a collusive manner with any person 

and was not controlled by any agreement among bidders.  The Agent is not an “insider” as that 

term is defined in section 101(31) of the Bankruptcy Code.  No common identity of directors or 

controlling stockholders exists between the Agent and the Debtors. 

O. The Motion contemplates seeking authority to assume the Letter Agreement 

Governing Inventory Disposition dated December 9, 2010, between Hilco Merchant Resources, 

LLC (“Hilco”) and Borders, Inc., a copy of which is attached to the Motion as Exhibit D (as 

amended by the First Amendment to Letter Agreement dated January 7, 2011, the “Existing 
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Agreement”), under which Hilco continues to perform store liquidations at certain retail store 

locations. 

P. Hilco Merchant Resources, LLC, SB Capital Group, LLC, Tiger Capital Group, 

LLC, on the one hand, and Gordon Brothers Retail Partners, LLC, on the other, each agree that 

neither party shall submit any joint bid at any future auction of Borders Group, Inc. and its 

affiliate Debtors without the prior consent of the Debtors and the agent for the Debtors’ debtor-

in-possession lenders. 

 Now, therefore, it is hereby ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is granted to the extent provided herein.  All objections to the Motion 

that have not been withdrawn, waived, settled, or specifically addressed in this Order, and all 

reservations of rights, are overruled in all respects and denied. 

2. The Agency Agreement is approved pursuant to section 363 of the Bankruptcy 

Code.  The Debtors are hereby authorized and empowered to enter into the Agency Agreement, 

and the Agency Agreement (and each of the transactions contemplated therein) is hereby 

approved in its entirety and is incorporated herein by reference.  All amounts payable to the 

Agent under the Agency Agreement shall be payable to the Agent without the need for any 

application of the Agent therefor or any further order of the Court. 

3. Subject to the provisions of this Order, the Debtors and the Agent are hereby 

authorized, pursuant to sections 105(a) and 363(b)(1) of the Bankruptcy Code, to conduct the 

Sales at the Stores in accordance with the Agency Agreement and the sale guidelines (the “Sale 

Guidelines”) attached hereto as Exhibit B, which Sale Guidelines are hereby approved in their 

entirety.  To the extent that anything contained in this Order explicitly conflicts with a provision 

in the Agency Agreement or the Sale Guidelines, this Order shall govern and control. 
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4. Pursuant to section 365 of the Bankruptcy Code, assumption by the Debtors of the 

Existing Agreement is hereby directed, authorized and approved as a valid exercise of the 

Debtors’ business judgment and all amounts payable to Hilco under the Existing Agreement 

shall be payable to Hilco without the need for any application of Hilco therefor or any further 

order of the Court. 

5. Except as otherwise provided in the Agency Agreement, pursuant to section 

363(f) of the Bankruptcy Code, upon payment of the Guaranteed Amount Deposit and delivery 

of the Letter of Credit, the Agent shall be authorized to sell all Assets pursuant to the Agency 

Agreement free and clear of any and all mortgages, security interests, conditional sales or title 

retention agreements, pledges, hypothecations, liens, judgments, encumbrances or claims of any 

kind or nature (including, without limitation, any and all “claims” as defined in section 101(5) of 

the Bankruptcy Code), including, without limitation, the liens and security interests of GECC 

and GA, as agents for Lenders under the DIP Facility, as the same may have been amended from 

time to time, and the Debtors’ prepetition lenders whether arising by agreement, any statute or 

otherwise and whether arising before, on or after the date on which this chapter 11 case was 

commenced (collectively, the “Liens”), with any presently existing liens encumbering all or any 

portion of the Assets or the Proceeds thereof attaching only to the Guaranteed Amount, or other 

amounts payable to the Debtors under the Agency Agreement (collectively, the “Transaction 

Proceeds”) with the same validity, force and effect as the same had with respect to the assets at 

issue, subject to any and all defenses, claims and/or counterclaims or setoffs that may exist. 

6. All of the transactions contemplated by the Agency Agreement shall be protected 

by section 363(m) of the Bankruptcy Code in the event that this Order is reversed or modified on 
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appeal.  The transactions contemplated by the Agency Agreement are not subject to avoidance 

pursuant to section 363(n) of the Bankruptcy Code. 

7. Unless otherwise ordered by the Court, all newspapers and other advertising 

media in which the Sales may be advertised and all landlords are directed to accept this Order as 

binding authority so as to authorize the Debtors and the Agent to consummate the Agency 

Agreement and to consummate the transactions contemplated therein, including, without 

limitation, to conduct and advertise the Sales in the manner contemplated by the Agency 

Agreement, including, without limitation, conducting and advertising of the Sales (at the 

contractual rates charged to the Debtors prior to the Petition Date) in accordance with the 

Agency Agreement, the Sale Guidelines, and this Order. 

8. The Sales shall not be exempt from, and the Agent shall be required to comply 

with, laws of general applicability, including, without limitation, public health and safety, 

criminal, tax, labor, employment, environmental, antitrust, fair competition, traffic and consumer 

protection laws, including consumer laws regulating deceptive practices and false advertising 

(collectively, “General Laws”).  Nothing in this Order shall be deemed to bar any Governmental 

Unit (as defined in Bankruptcy Code section 101(27)) from enforcing General Laws in the 

applicable non-bankruptcy forum, subject to the Debtors’ or the Agent’s right to assert in that 

forum or before this Court that any such laws are not in fact General Laws or that such 

enforcement is impermissible under the Bankruptcy Code, this Order, or otherwise, pursuant to 

Paragraph 9 hereunder.  Notwithstanding any other provision in this Order, no party waives any 

rights to argue any position with respect to whether the conduct was in compliance with this 

Order and/or any applicable law, or that enforcement of such applicable law is preempted by the 
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Bankruptcy Code.  Nothing in this Order shall be deemed to have made any rulings on any such 

issues.   

9. To the extent that the Sales are subject to any federal, state or local statute, 

ordinance, or rule, or licensing requirement solely directed at regulating "going out of business," 

"store closing," similar inventory liquidation sales, or bulk sale laws (each a "GOB Law," and 

together, the "GOB Laws"), including laws restricting safe, professional and non-deceptive, 

customary advertising such as signs, banners, posting of signage, and use of sign-walkers solely 

in connection with GOB Sales and including ordinances establishing license or permit 

requirements, waiting periods, time limits or bulk sale restrictions that would otherwise apply 

solely to GOB Sales (collectively, the “Liquidation Laws”), the following provisions shall apply: 

a. Provided that the Sales are conducted in accordance with the terms of this 

Order, the Agency Agreement and the Sale Guidelines, and in light of the provisions in the laws 

of many Governmental Units that exempt court-ordered sales from their provisions, the Debtors 

shall be presumed to be in compliance with any GOB Laws and Liquidation Laws and, subject to 

Paragraphs 8 and 9 herein, are authorized to conduct the Sales in accordance with the terms of 

this Order and the Sale Guidelines without the necessity of further showing compliance with any 

such GOB Laws and Liquidation Laws. 

b. Within five (5) business days of entry of this Order, the Debtors shall 

serve copies of this Order, the Agency Agreement and the Sale Guidelines via e-mail, facsimile 

or regular mail, on:  (i) the Attorney General's office for each state where the Sales are being 

held, (ii) the county consumer protection agency or similar agency for each county where the 

Sales will be held, (iii) the division of consumer protection for each state where the Sales will be 

held; and (iv) the chief legal counsel for the local jurisdiction. 
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c. To the extent there is a dispute arising from or relating to the Sales, this 

Order, the Agency Agreement, or the Sale Guidelines, which dispute relates to any GOB Laws or 

Liquidation Laws (a "Reserved Dispute"), the Court shall retain exclusive jurisdiction to resolve 

the Reserved Dispute.  Any time within fifteen (15) days following service of this Order, any 

Governmental Unit may assert that a Reserved Dispute exists by serving written notice of such 

Reserved Dispute to counsel for the Debtors and counsel for the Agent at the addresses set forth 

in the Agency Agreement so as to ensure delivery thereof within one (1) business day thereafter.

If the Debtors, the Agent and the Governmental Unit are unable to resolve the Reserved Dispute 

within fifteen (15) days of service of the notice, the aggrieved party may file a motion with this 

Court requesting that this Court resolve the Reserved Dispute (a “Dispute Resolution Motion”).

d. In the event a Dispute Resolution Motion is filed, nothing in this Order 

shall preclude the Debtors, a landlord, the Agent or other interested party from asserting (i) that 

the provisions of any GOB Laws and/or Liquidation Laws are preempted by the Bankruptcy 

Code or (ii) that neither the terms of this Order, nor the Debtors or the Agent’s conduct pursuant 

to this Order, violates such GOB Laws and/or Liquidation Laws.  Filing a motion as set forth in 

this Paragraph shall not be deemed to affect the finality of this Order or to limit or interfere with 

the Debtors' or the Agent’s ability to conduct or to continue to conduct the Sales pursuant to this 

Order and the Agency Agreement, absent further order of this Court.  The Court grants authority 

for the Debtors and the Agent to conduct the Sales pursuant to the terms of this Order, the 

Agency Agreement, and/or the Sale Guidelines attached hereto and to take all actions reasonably 

related thereto or arising in connection therewith.  The Governmental Unit shall be entitled to 

assert any jurisdictional, procedural, or substantive arguments it wishes with respect to the 

requirements of its Liquidation Laws or the lack of any preemption of such GOB Laws and/or 
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Liquidation Laws by the Bankruptcy Code.  Nothing in this Order shall constitute a ruling with 

respect to any issues to be raised in any Dispute Resolution Motion.

e. If, at any time, a dispute arises between the Debtors and/or the Agent and 

a Governmental Unit as to whether a particular law is a GOB Law and/or Liquidation Law, and 

subject to any provisions contained in this Order related to GOB Laws and/or Liquidation Laws, 

then any party to that dispute may utilize the provisions of Subparagraphs (c) and (d) hereunder 

by serving a notice to the other party and proceeding thereunder in accordance with those 

Paragraphs.  Any determination with respect to whether a particular law is a GOB Law and/or 

Liquidation Law shall be made de novo.

f. Notwithstanding anything herein to the contrary, and in view of the 

importance of the use of sign-walkers, banners, and other advertising to the Sales, to the extent 

that disputes arise during the course of the Sales regarding laws regulating the use of sign-

walkers and banner advertising and the Debtors and the Agent are unable to resolve the matter 

consensually with the Governmental Unit, any party may request an immediate telephonic 

hearing with this Court pursuant to these provisions.  Such hearing will, to the extent practicable, 

be scheduled initially within two (2) business days of such request.  This scheduling shall not be 

deemed to preclude additional hearings for the presentation of evidence or arguments as 

necessary. 

10. Except to the extent of the reserved rights of Governmental Units expressly 

granted elsewhere in this Order, the Debtors and Agent are hereby authorized to take such 

actions necessary and appropriate to implement the Agency Agreement and to conduct the Sales 

without necessity of further order of this Court as provided in the Agency Agreement or the Sale 

Guidelines, including, but not limited to, advertising the Sales as “store-closing” or similar-
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themed sales through the posting of signs (including the use of exterior banners at non-enclosed 

mall Stores, and at enclosed mall Stores to the extent the applicable Store entrance does not 

require entry into the enclosed mall common area), use of signwalkers and street signage.  The 

Agent shall not conduct the Sales as a “going out of business” or similar-themed sale. 

11. Except as expressly provided in the Agency Agreement, the Sales shall be 

conducted by the Debtors and the Agent notwithstanding any restrictive provision of any lease, 

sublease or other agreement relative to occupancy affecting or purporting to restrict the conduct 

of the Sales, the rejection of leases, abandonment of assets or “going dark” provisions; provided,

however, that nothing in this Order shall impact any objection that any of the Debtors’ landlords 

may have to the assumption, assignment or rejection of their respective lease or to any proposed 

cure amount or rejection damages claim in association with such assumption, assignment or 

rejection.  The Agent and landlords of the Stores are authorized to enter into agreements (“Side 

Letters”) between themselves modifying the Sale Guidelines without further order of the Court, 

and such Side Letters shall be binding as among the Agent and any such landlords, provided that 

nothing in such Side Letters affects the provisions of Paragraphs 8 and 9.  In the event of any 

conflict between the Sale Guidelines and any Side Letter, the terms of such Side Letter shall 

control.

12. Except as expressly provided for herein or in the Sale Guidelines, and except with 

respect to any Governmental Unit (as to which Paragraphs 8 and 9 shall apply), no person or 

entity, including but not limited to any landlord, licensor, or creditor, shall take any action to 

directly or indirectly prevent, interfere with, or otherwise hinder consummation of the Sales, or 

the advertising and promotion (including the posting of signs or the use of signwalkers) of such 

Sales, and all such parties and persons of every nature and description, including landlords, 
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licensors, creditors and utility companies and all those acting for or on behalf of such parties, are 

prohibited and enjoined from (i) interfering in any way with, or otherwise impeding, the conduct 

of the Sales and/or (ii) instituting any action or proceeding in any court or administrative body 

seeking an order or judgment against, among others, the Debtors, the Agent, or the landlords at 

the Debtors’ Stores that might in any way directly or indirectly obstruct or otherwise interfere 

with or adversely affect the conduct of the Sales or other liquidation sales at the Stores and/or 

seek to recover damages for breach(es) of covenants or provisions in any lease, sublease or 

license based upon any relief authorized herein.

13. Except with respect to any Governmental Unit (as to which the provisions of 

Paragraph 8 and 9 shall apply), this Court shall retain exclusive jurisdiction with regard to all 

issues or disputes relating to this Order or the Agency Agreement, including, but not limited to, 

(i) any claim or issue relating to any efforts by any party or person to prohibit, restrict or in any 

way limit banner and signwalker advertising, including with respect to any allegations that such 

advertising is not being conducted in a safe, professional and non-deceptive manner, (ii) any 

claim of the Debtors, the landlords and/or the Agent for protection from interference with the 

Sales, and (iii) any other disputes related to the Sales.  No such parties or person shall take any 

action against the Debtors, the Agent, the landlords or the Sales until this Court has resolved 

such dispute.  This Court shall hear the request of such parties or persons with respect to any 

such disputes on an expedited basis, as may be appropriate under the circumstances.   

14. The Agent shall have the right to use the Stores and all related Store services, 

furniture, fixtures, equipment and other assets of the Debtors for the purpose of conducting the 

Sales, free of any interference from any entity or person, subject to compliance with the Sale 

Guidelines and this Order and subject to Paragraphs 8 and 9 of this Order.
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15. During the Sale Term, Agent shall accept Debtors’ gift cards, Borders Rewards 

Plus Loyalty Program discounts, Borders Bucks, and Merchandise credits issued by the Debtors 

and the Debtors shall reimburse Agent for such amounts during the weekly sale reconciliation 

provided for in Section 8.6 of the Agency Agreement.  During the Sale Term, the Agent shall 

accept returns of merchandise sold by the Debtors prior to the Sale Commencement Date, 

provided that such return is accompanied by the original Store register receipt and is otherwise in 

compliance with the Debtors’ return and price adjustment policy in effect as of the date such 

item was purchased.  The Debtors shall promptly reimburse Agent in cash for any refunds Agent 

is required to issue to customers in respect of any such returns.

16. All state and federal laws relating to implied warranties for latent defects shall be 

complied with and are not superseded by the sale of said goods or the use of the terms “as is” or 

“final sales”.  Debtors and/or Agent shall accept return of any goods purchased during the Sales 

that contain a defect which the lay consumer could not reasonably determine was defective by 

visual inspection prior to purchase for a full refund, provided that the consumer must return the 

merchandise within twenty-one (21) days of their purchase, the consumer must provide a receipt, 

and the asserted defect must in fact be a “latent” defect.  The Debtors shall promptly reimburse 

Agent in cash for any refunds Agent is required to issue to customers in respect of any goods 

purchased during the Sales that contain such a latent defect.

17. Until the Sale Termination Date, the Agent shall be granted a limited license and 

right to use the trade names, logos and customer, mailing and e-mail lists relating to and used in 

connection with the operation of the Stores, solely for the purpose of advertising the Sale in 

accordance with the terms of the Agency Agreement; provided, however, that the Agent shall 

not receive Personally Identifiable Information from the Debtors. 
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18. Except as expressly provided for in the Agency Agreement, nothing in this Order 

or the Agency Agreement, and none of the Agent’s actions taken in respect of the Sale shall be 

deemed to constitute an assumption by Agent of any of the Debtors’ obligations relating to any 

of the Debtors’ employees.  Moreover, the Agent shall not become liable under any collective 

bargaining or employment agreement or be deemed a joint or successor employer with respect to 

such employees. 

19. The Agent shall not be liable for sales taxes except as expressly provided in the 

Agency Agreement and the payment of any and all sale taxes is the responsibility of the Debtors.  

The Agent shall collect, remit to the Debtors and account for sales taxes as and to the extent 

provided in the Agency Agreement.  If Agent fails to perform its responsibilities in accordance 

with Section 8.3 of the Agency Agreement, Agent shall indemnify and hold harmless the 

Debtors from and against any and all costs, including, but not limited to, reasonable attorneys’ 

fees, assessments, fines or penalties which the Debtors sustain or incur as a result or 

consequence of the failure by Agent to collect and/or remit Sales Taxes and/or the failure by 

Agent to promptly deliver any and all reports and other documents required to enable the 

Debtors to file any requisite returns with taxing authorities.  

20. Except as set forth in the Agency Agreement or the Sale Guidelines, the Debtors 

and/or the Agent (as the case may be) are authorized and empowered to transfer assets among 

the Debtors’ distribution center and/or the Stores as provided in the Agency Agreement.   

21. In accordance with the terms of the Agency Agreement and effective as of the 

Payment Date, pursuant to section 364(d) of the Bankruptcy Code, Agent is granted a valid, 

binding, enforceable and perfected first priority security interest in and lien upon (x) the 

Merchandise, (y) proceeds realized from the disposition of the Agent Sale FF&E up to the 
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amount of the Agent’s disposition commission related to Agent Sale FF&E as provided for in 

Section 15.9 of the Agency Agreement, and (z) the Proceeds, to secure all obligations of the 

Debtors to Agent under the Agency Agreement, provided, however, that the security interest 

granted to Agent shall remain junior and subordinate in all respects to (a) Agent’s Payment 

Obligations and (b) the liens, security interests and claims of the GECC and the Lenders, to the 

extent of the unpaid portion of Agent’s Payment Obligations. Upon entry of this Order and 

payment of the Guaranteed Amount Deposit and the issuance of the Letter of Credit, the security 

interest granted to the Agent shall be deemed properly perfected without the necessity of filing 

financing statements or other documentation.  Subject to the Agent having satisfied its payment 

obligations under the Agency Agreement, any amounts owed by the Debtors to the Agent under 

the Agency Agreement are granted and shall have the status and priority of superpriority liens 

and claims pursuant to section 364(c) of the Bankruptcy Code, junior to the superpriority claims 

of the Lenders.

22. The Debtors shall have authority, in accordance with Section 5.6 of the Agency 

Agreement, to include the Put Option Stores in the Sales, and to enter into an agreement with the 

Agent governing the Sales related to the Put Option Stores, either through a new agency 

agreement or an amendment to the Agency Agreement, without further motion to or order of the 

Court; provided that the Debtors will provide written notice to the landlord of each affected store 

identifying each Put Option Store the Debtors elect to include in the Sales, which notice shall be 

given as soon as practicable upon notifying the Agent of such election, but at least five (5) days 

prior to commencement of Sales at such locations.  

23. The Debtors and the Agent shall not extend the Sale Termination Date beyond 

April 30, 2011 without notice and further order of the Court; provided, however, that no notice 
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or further order of the Court shall be required for an extension that does not exceed fifteen (15) 

days; and provided further, however, that the Sale Termination Date with respect to any Put 

Option Store shall be as set forth in any agency agreement or amendment to the Agency 

Agreement, as applicable, but in no event shall the Sale Term with respect to any Put Option 

Store exceed ninety (90) days without notice and further order of the Court.

24. The Agent’s performance and payment of the Guaranteed Amount under the 

Agency Agreement will be made in good faith and for valid business purposes and uses, and 

accordingly the Agent is entitled to the protection and benefits of section 364(e) of the 

Bankruptcy Code.  In the event any provisions of this Order are modified, amended or vacated 

by a subsequent order of the Bankruptcy Court or any other court, the Agent shall be entitled to 

the protections provided in section 364(e) of the Bankruptcy Code and no such appeal, 

modification, amendment or vacatur shall affect the validity and enforceability of the liens or 

priority authorized or created under the Agency Agreement or this Order. 

25. This Order and the terms and provisions of the Agency Agreement shall be 

binding on all of the Debtors’ creditors (whether known or unknown), the Debtors, the Agent,  

and their respective affiliates, successors and assigns, and any affected third parties including, 

but not limited to, all persons asserting an interest in the Assets, notwithstanding any subsequent 

appointment of any trustee, party, entity or other fiduciary under any section of the Bankruptcy 

Code with respect to the forgoing parties, and as to such trustee, party, entity or other fiduciary, 

such terms and provisions likewise shall be binding.  The provisions of this Order and the 

Agency Agreement, and any actions taken pursuant hereto or thereto shall survive the entry of 

any order which may be entered confirming or consummating any plan of the Debtors or 

converting the Debtors’ cases from chapter 11 to chapter 7, and the terms and provisions of the 
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Agency Agreement, as well as the rights and interests granted pursuant to this Order and the 

Agency Agreement, shall continue in these or any superseding cases and shall be binding upon 

the Debtors, the Agent and their respective successors and permitted assigns, including any 

trustee or other fiduciary hereafter appointed as a legal representative of the Debtors under 

chapter 7 or chapter 11 of the Bankruptcy Code.  Any trustee appointed in these cases shall be 

and hereby is authorized to operate the business of the Debtors to the fullest extent necessary to 

permit compliance with the terms of this Order and the Agency Agreement, and Agent and the 

trustee shall be and hereby are authorized to perform under the Agency Agreement upon the 

appointment of the trustee without the need for further order of this Court.

26. The Agent shall not be liable for any claims against the Debtors, and the Debtors 

shall not be liable for any claims against Agent, in each case, other than as expressly provided 

for in the Agency Agreement.  The Agent shall have no successor liability whatsoever with 

respect to any Liens or claims of any nature that may exist against the Debtors. 

27. Pursuant to section 554(a) of the Bankruptcy Code, the Debtors and the Agent, as 

applicable, are permitted to abandon property of the Debtors’ estates in accordance with the 

terms and provisions of the Agency Agreement without incurring liability to any person or 

entity.  In the event of any such abandonment, all applicable landlords shall be authorized to 

dispose of such property without any liability to any individual or entity that may claim an 

interest in such abandoned property, and such abandonment shall be without prejudice to any 

landlord’s right to assert any claim based on such abandonment and without prejudice to the 

Debtors or other party in interest to object thereto.   

28. Before any sale, abandonment or other disposition of the Debtors' computers 

(including software) and/or cash registers and any other point of sale Owned FF&E located at 
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the Stores (collectively, "POS Equipment") which may contain customer lists, identifiable 

personal and/or confidential information about the Debtors' employees and/or customers, or 

credit card numbers ("Confidential Information") takes effect, the Debtors shall remove or cause 

to be removed the Confidential Information from the POS Equipment. 

29. All entities that are presently in possession of some or all of the Assets in which 

the Debtors hold an interest hereby are directed to surrender possession of the Assets to the 

Agent.

30. The Debtors, the Agent and each of their respective officers, employees and 

agents are hereby authorized to execute such documents and to do such acts as are necessary or 

desirable to carry out the Sales and effectuate the Agency Agreement and each of the 

transactions and related actions contemplated or set forth therein. 

31. The Agent and Debtors agree that no FFE (which includes supplies) at Seattle 

Best Coffee's ("SBC") Borders cafes will be sold without SBC’s prior consent as to the 

protections, if applicable, of its trademarks, trade names and other propriety information / trade 

secrets under its licensing agreement with the Debtor, such consent not to be unreasonably 

withheld.  Without limitation, the parties, including SBC, understand and agree that retail 

inventory will be sold to consumers as part of the going out of business sale by Agent (but not in 

bulk to third parties), café supplies subject to the SBC license agreement will be transferred to 

other SBC Borders cafes (and not sold in bulk to third parties), FFE bearing SBC marks may be 

sold after being de-identified, and espresso machines may be sold after removal of any SBC 

marks and proprietary data (including computer chips). 

32. Any landlord seeking relief from the Sales Guidelines approved in this Order (the 

“Sales Guidelines Relief”) must follow the procedures set forth in this Paragraph for seeking 
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such relief.  At any time before the fifth (5th) business day following entry of this Order, or with 

respect to any Put Option Store before the fifth (5th) business day following service of a notice 

that any such store has been selected as a Put Option Store, any landlord (other than a landlord 

that is a party to a Side Letter with respect to the Store(s) at issue) may seek Sales Guidelines 

Relief by first emailing and faxing a notice explaining the nature of such relief to (i) counsel for 

the Debtors (Kasowitz, Benson, Torres & Friedman LLP, 1633 Broadway, New York, New 

York 10019, Attn: Adam L. Shiff and Daniel A. Fliman, email: AShiff@kasowitz.com;

DFliman@kasowitz.com, fax: (212) 506-1800) and (ii) counsel for the Agent (Weil, Gotshal & 

Manges LLP, 767 Fifth Avenue, New York, New York 10153, Attn: Shai Y. Waisman and 

Victoria Vron, email: Shai.Waisman@weil.com; Victoria.Vron@weil.com, fax: (212) 310-

8007).  If the Debtors, the Agent and the landlord are unable to resolve the landlord’s request for 

Sales Guidelines Relief within five (5) days of service of a notice of Sales Guidelines Relief, the 

landlord may file an objection with the Court seeking the Sales Guidelines Relief (a “Sales 

Guidelines Relief Objection”) to be heard by the Court on an expedited basis subject to the 

Court’s availability.  Any issues relating to any Sales Guidelines Relief shall not affect the 

finality of this Order or limit or interfere with the conduct of the Sales prior to any ruling by this 

Court on the Sales Guidelines Relief Objection. 

33. Nothing contained in any plan confirmed in the Debtors’ chapter 11 cases or any 

order of this Court confirming such plan or in any other order in these chapter 11 cases 

(including any order entered after any conversion of these cases to cases under chapter 7 of the 

Bankruptcy Code) shall alter, conflict with, or derogate from, the provisions of the Agency 

Agreement or the terms of this Order.  
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34. Notwithstanding Bankruptcy Rules 4001 and 6004, or any other law that would 

serve to stay or limit the immediate effect of this Order, this Order shall be effective and 

enforceable immediately upon entry and its provisions shall be self-executing.  In the absence of 

any person or entity obtaining a stay pending appeal, the Debtors and the Agent are free to 

perform under the Agency Agreement at any time, subject to the terms of the Agency 

Agreement. 

35. Based on the record of the Sale Hearing, the Motion, the Henry Declaration, the 

Etlin Declaration, and for the reasons stated on the record at the Sale Hearing, the relief 

requested in the Motion is necessary to avoid immediate and irreparable harm to the Debtors and 

their estates, and accordingly the requirements of Bankruptcy Rule 6003 have been satisfied. 

36. The Agent is a party in interest and shall have the ability to appear and be heard 

on all issues related to or otherwise connected to this Agency Agreement and the conduct of the 

Sale.

37. All references in this Order to “Stores” shall include any Put Option Stores as to 

which a Put Option is exercised.

Dated:  February 18, 2011 
 New York, New York 

_____/s/ Arthur J. Gonzalez____________
ARTHUR J. GONZALEZ 

Chief United States Bankruptcy Judge 
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EXHIBIT B 

SALE GUIDELINES 



GUIDELINES FOR CONDUCT OF THE SALE1

1. The Sale shall be conducted so that the Stores in which sales are to occur remain
open no longer than the normal hours of operation provided for in the respective leases or other
occupancy agreements for the Stores.

2. The Sale shall be conducted in accordance with applicable state and local “Blue
Laws,” and thus, where applicable, no sale shall be conducted on Sunday unless the Merchant
had been operating such Store on a Sunday.

3. All in-Store display and hanging signs used by the Merchant and the Agent in
connection with Sale shall be professionally produced and all hanging signs shall be hung in a
professional manner. The Merchant and the Agent may advertise the Sale using the term “store
closing” or any similar theme, but will not utilize the term “going out of business,” or any similar
theme. The Merchant and the Agent shall not use neon or day-glo signs. Furthermore, with
respect to enclosed mall locations no exterior signs or signs in common areas of a mall shall be
used. In addition, the Merchant and the Agent shall be permitted to utilize exterior banners at (i)
non-enclosed mall Stores, and (ii) enclosed mall Stores to the extent the applicable Store
entrance does not require entry into the enclosed mall common area; provided, however, that
such banners shall be located or hung so as to make clear that the Sale is being conducted only at
the affected store and shall not be wider than the storefront of the Store. In addition, the
Merchant and the Agent shall be permitted to utilize sign walkers.

4. Conspicuous signs shall be posted in the cash register areas of each Store to the
effect that all sales are “final” and that customers with any questions or complaints subsequent to
the conclusion of the Sale may contact a named representative of the Merchant at a specified
telephone number.

5. Within a “shopping center”, the Agent shall not distribute handbills, leaflets or
other written materials to customers outside of any of the Stores, unless permitted by the
applicable lease or, if distribution is customary in the “shopping center” in which the Store is
located. Otherwise, the Agent may solicit customers in the Stores themselves. The Agent shall
not use any flashing lights or amplified sound to advertise the Sale or solicit customers, except as
permitted under the applicable lease or agreed to by the landlord.

6. At the conclusion of the Sale, Agent shall vacate the Stores in “broom-clean”
condition, and shall otherwise leave the Stores in the same condition as on the commencement of
the Sale, ordinary wear and tear excepted; provided, however, that the Merchant and/or the
Agent shall be authorized to leave any FF&E or other materials not sold in the Sale (the
“Abandoned Property”) at the closing store premises at the conclusion of the Sale; provided,
further, that the Merchant hereby does not undertake any greater obligation than as set forth in an
applicable lease with respect to a Store. Any Abandoned Property left in a Store after a lease is
rejected shall be deemed abandoned with the landlord having the right to dispose of the same as

1 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Agency
Agreement.



the landlord chooses without any liability whatsoever on the part of the landlord and without
waiver of any damage claims against the Merchant or Agent.

7. During the Sale, the Agent may sell the Agent Sale FF&E located in the Stores
subject to Section 15.9 of the Agency Agreement. The Agent may advertise the sale of such
Agent Sale FF&E consistent with the guidelines provided in paragraphs 3 and 5 hereof.
Additionally, the purchasers of any Agent Sale FF&E sold during the Sale shall only be
permitted to remove the Agent Sale FF&E either through the back shipping areas or through
other areas after store business hours unless otherwise agreed to by the center or mall
management or if such Agent Sale FF&E can be removed by one person and can fit within a
shopping bag in which case such Agent Sale FF&E can be removed at anytime or any entrance.

8. Landlords will be provided with the name and telephone number of a
representative of the Merchant to notify of any problem arising during the Sale.

9. The Agent shall not make any alterations to interior or exterior Store lighting. No
property of any landlord of a Store shall be removed or sold during the Sale. The hanging of
exterior banners or other signage shall not constitute an alteration to a Store.

10. At the conclusion of the Sale at each Store, pending assumption or rejection of
applicable leases, the landlord of a Store shall have reasonable access to the Store’s premises as
set forth in the applicable lease. The Merchant and, to the extent provided for in the Agency
Agreement, the Agent, and each of their agents and representatives shall continue to have
exclusive and unfettered access to the Stores.

11. The Merchant shall notify a representative of the relevant landlord of the date on
which the Sale is scheduled to conclude at a given Store, within three business days of the
Merchant’s receipt of such notice from the Agent.

12. Nothing contained herein shall be construed to create or impose upon the
Merchant or the Agent any additional restrictions not contained in the applicable lease or other
occupancy agreement.

13. As to the relative rights of the Debtors and the Agent, any conflicts between this
document and the Agency Agreement shall be resolved in favor of the Agency Agreement and
nothing contained in these Sale Guidelines shall be deemed to modify, limit or expand such
provisions of the Agency Agreement. As to landlords’ rights hereunder, the Sale Guidelines
shall control and nothing in the Agency Agreement shall be deemed to modify, limit or expand
landlord’s rights hereunder.


