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{N THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

CACHE, INC,, et al..} Case No. 15-10172 (MFW)

T ! et it

Debtors. (Jointly Administered)

Related to Docket No. 12

INTERIM ORDER PURSUANT TO 11 1.8.C. §§ 105, 361, 362, 363, 364 AND 507
(I} APPROVING POSTPETITION FINANCING, (II) AUTHORIZING
USE OF CASH COLLATERAL, (IIT) GRANTING LIENS AND PROVIDING
SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS, (IV) GRANTING
ADEQUATE PROTECTION, (V) MODIFYING AUTOMATIC STAY, (V1) GRANTING
RELATED RELIEF, AND (VIi) SCHEDULING A FINAL HEARING

THIS MATTER having come before the Court upon the motion (the “IME
Motion™) by Cache, Inc., a Delaware corporation (the “Lead Borrower™), Cache of Las Vegas,
Inc., a Nevada corporation, and Cache of Virginia, Ine., a Virginta corporation, each as a debtor
and debtor in possession {collectively the “Debtors™) in the above-captioned chapter 11 cases
{collectively, the “Cases”), pursuant to sections 105, 361, 362, 363, 364(c)(1), 364{c)(2),

364(c)3), 364{d), and 507 of Title 11 of the United States Code (the “Bankruptey Code™),

‘Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptey
Rules™), and Rules 4001-2 and 9¢13-1 of the Local Rules of Bankruptcy Practice and Procedure
of the United States Bankruptey Court for the District of Delaware (the “Local Rules™), seeking
entry of an interim order (this “Interim Order™) infer afia:

{i) authorizing the Debtors to obtain, as Co-Boirowers, secured, superprionty
postpetition financing (the “DIP Facility™), consisting of a senior secured

super-priority revolving credit facility, pursnant to the terms and
conditions of that certain Debtor-In-Possession Credit Agreement (as

' The Debtors, together with the last four digits of each Debtor’s tax identification number, are: Caehé, Ine.

(3131); Cache of Las Yegas, Inc. {9821); and Caché of Virginia, Ine. (9725). The location of the Debtors’
headquarters and the service address for each of the Debiors is 236 W, 38th Street, New York, NY 10015,
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(i)

(i)

(iv)

(v)

(vi)

fvii)

amended, supplemented, restated, or otherwise modified from time to
time, the “DIP Credit Agreement™ by and among the Debtors, the
Lenders party thersto (the “IMP Lenders” and each a “DIP Lender™, and
Salus Capital Partners, LLC, as Admimsteative Agent and Collateral
Agent (the “DIP Agent™) {or the DIP Lenders, substantially in the form of
Exhibit A to this Interim Order;

anthorizing the Debtors to execute and deliver the DIP Credit Agreement
and all other related documents and agreements, including (without
limitation) security agreements, deposit account control agresments,
pledge agreements, guaranties and promissory notes {collectively, the
“DIP Loan Documents™) and to perform such other acts as may be
necessary or desirable in connection with the DIP Loan Documents;”

granting allowed superprionty administrative expense claim status in each
of the Cases and any Successor Cases (as defined herein) to all obligations
owing under the DIP Credit Agreement and the other DIP Loan
Documents to the DIP Apgent (collectively, and including ali “Obligations™
as described in the DIP Credit Agreement, the “DIP_Obligations™),
subject to the priorities set forth herein;

authorizing the Debtors to use, in accordance with the Approved Budget
(as defined below), “Cash Collateral,” as defined in section 363(a) of the
Bankruptcy Cede, that the Debtors are holding or may obtain, pursuant to
sections 361 and 363 of the Bankruptcy Code and Bankruptcy Rules
4(01(b} and 6004;

granting to the DIP Agent automatically perfected security interests in and
liens on all of the DIP Collateral {as defined herein), including, without
limitation, all property constituting Cash Collateral {(other than c¢ash in
Excluded Accounts {as defined in the DIP Credit Agreement)), which
liens shall be subject to the priornties set forth herein;

authorizing and directing the Debiors to pay the principal, interest, fees,
expenses angd other amounts payable under each of the DIP Loan
Docunents as they become due, including, without limitation,
commitment or unused line fees, closing fees, maintenance fees and exit
fees, the reasonable fees and disbursements of the DIP Agent’s attorneys,
advisers, accountants, and other consultants, and 2ll related expenses of
the DIP Apent, ail to the extent provided by and in accordance with the
terms of the respective DIP Loan Documents and this Interim Order;

authorizing and directing the Debtors to pay in full the remaining amounts
of the Prepetition Obligations (as defined herein) upon entry of the Final

H
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Capiralized terms used bul not defined have the meanings given to them in the DIP Loan Documents.
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Order (as defined herein) and as set forth herein, subject to the rights of
parties in interest described in paragraphs 33 and 34 of this Interim Order;

(vii)) providing adequate protection to the Prepetition Secured Creditors {as
defined herein) to the extent set forth herein;

(ix)  modifying the autematic stay imposed by section 362 of the Bankruptcy
Cade solely to the extent necessary to implement and effectuate the terms
and provisions of the DIF Loan Documents and this Interim Order;

{x)  granting related relief; and

{xi)  scheduling a final hearing (the “Final Hearing™ to consider the relief

requested in the DIP Motion and approving the form of notice with respect
to the Final Hearing.

The Cowt having considered the DIP Motion, the Declaration of Anthony
DiPippa in support of the chapter 11 petiticns and first day motions, including the DIP Moticn,
the exhibits attached thereto, the IMP Loan Documents, and the evidence submitted or adduced
and the arguments of cuunéei tnade at the interim hearing held on the DIF Motion (the “Interim
Hearing}; and potice of the Interim Hearing having been given in accordance with Bankruptcy
Rules 4001(b), (c) and (d}, 9014, and Local Bankruptcy Rule 2002-1; and the Interim Hearing to
consider the interim relief requested in the DIP Motion having been held and concluded; and all
objections, if any, to the interim relief requested in the DIP Motion having been withdrawn,
resolved or overruled by the Court; and it appearing to the Couwrt that, pursuant to Bankruptey
Rule 4001{c}2), granting the interim relief requested is necessary to avoid immediate and
irreparable harm to the Debtors and their estates pending the Final Hearing, and otherwise is fair
and reasonable and in the best interests of the 'Debtors, their estates, and thewr creditors and
equity holders, and is essential for the continued operation of the Debtors’ businesses; and after
due deliberation and consideration, and for pood and sufficient cause appearing therefor;

BASED UPCN THE RECORD ESTABLISHED AT THE INTERIM HEARING

BY THE DEBTORS, INCLUDING THE SUBMISSION OF DECLARATIONS AND THE

4
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REPRESENTATIONS OF COUNSEL, THE COURT HEREBY MAKES THE FOLLOWING
FINDINGS OF FACT AND CONCLUSIONS OF LAW:

A, Petition Date. On February 4, 2015 (the “Petition Date™), each of the Debters
filed 2 separate voluntary petition under chapter 11 of the Bankruptcy Code in the United States
Bankruptcy Court for the District of Delaware (the “Court™) commencing these Cases.

B. Debtors_in Possession. The Debtors are continuing in the management and

operation of their businesses and properties as debfors in possession pursuant to sections 1107
and 1108 of the Bankruptey Code. No trustee or examiner has been appointed in these Cases.

C. Jurisdiction and Venye. The Court has junisdiction, pursuant to 28 US.C.

§§ 157(b} and 1334, over these pmceedings. and over the persons and property affected hereby,
Consideration of the DIP Motion constitutes a core proceeding under 28 U.S.C, § 157(b)(2).
Venue for the Cases and proceedings on the DIP Maotion is proper in this district pursuant to 28
U.S.C. §§ 1408 and 1409,

D. Commitiee Formation. As of the date hereof, the Office of the United States
Trustes (the “1.8. Trustee™ has not yet appointed any official committee in these Cases
pursuant to section 1102 of the Bankruptcy Code (gach, a “Statutory Committee™).

E. Debtors " Stipulations, Without prejudice to the rights of parties in interest as set

forth in paragraphs 33 and 34 herein, the Debtors {on behalf of and for themselves) admit,

stipulate, acknowledge and agree that (collectively, paragraphs E(i} through E{v) below are

referred to herein as the “Debtors’ Stipulations™: |
(i} Prepefition Credit Documents. As of the Petition Date, the Dehtors had

cutstanding secured debt to Salus Capital Partners, LLC {the “Prepetition Facility™), as

administrative agent and collateral agent (in such capacity, the “Prepetition Agent™ for various

DOCS . DE 1978951
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lenders (collectively, together with the Prepetition Agent, the “Prepetition Secured Creditors”

and each a “Prepetition Secured Creditor™), pursuant t¢ that certain Credit Agreement dated as

of September 19, 2014, by and between Lead Borrower and each of the other Debtors and the
Prepetition Agent (as amended, modified and supplemented from time to time, the “Prepetition

Credit Agreement” and together with all related documents, instruments, guaranties and

agreements, the “Prepetition Credit Documents™),

(il  Prepetition Obligations. As of the Petition Date, the aggregate
outstanding principal amount owed by the Debtors under the Prepetition Credit Documents was
not less than $16.43 miilion (collectively, together with any interest, fees (including, without
limitation, any early termination and prepayment fees), costs and other charges or amount; paid,
incwited or accrued prior to the Petition Date in accordance with the Prepetition Credit
Documents, including all “Obligations™ as described in the Prepetition Credit Agreement, and all
interest, fees, costs and other charges allowsble under section 506(b) of the Bankruptcy Code,

the “Prepetition Obligations™. As more fully set forth in the Prepetition Credit Documents,

prior to the Petition Date, the Debtors granted first-priority security interests in and liens on
substantially all of the assets of the Debtors, including, without limitation, accounts, inventory,

equipment and geperal intangibles (collectively, the “Prepetition Collateral”™) to the Prepetition

Agent (for the ratable benefit of the Prepetition Secured Creditors) (collectively, the
“Prepetition Liens™) to secure repayment of the Prepetition Obligations.

(i)  Falidity, Perfection and Priority of Prepetition Liens and Obligations.
The Debtors (for themselves and their estates only, and without limiting the rights of other

parties in interest under paragraphs 33 and 34 of this Interim Order), and the Prepetition Secured

Creditors acknowledge and agree that: (a) as of the Petition Date, the Prepetition Liens on the

DOCE_DE: 1978931
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Prepetition Collateral are valid, binding, enforceable, non-avoidable and properly perfected, (b}
as of the Petition Date, the Prepetition Liens have priotity over any and all other liens, if any, on
the Prepetition Collateral, subject only to certain other liens otherwise permitted by the
Prepetition Credit Documents (to the extent any such permitted liens were valid, binding,
enforceable, properly perfected, non-avoidable and senior in prierity to the Prepetition Liens as

of the Petition Date, the “Prepetition Permitted Liens™) and otherwise had priority over any

and all other liens on the Prepetition Collateral;® (d) the Prepetition Obligations constitute legal,
valid, binding, and non-avoidable obiigations of the Debtors; (e} no offsets, challenges,
objections, defenses, claims or counterclaims of any kind or nature to any of the Prepetition
Liens or the Prepetition Obligations exist, and no portion of the Prepetition Liens or the
Prepetition Obligations is subject 10 any challenge or defense including, without limitation,
avoidance, disallowance, disgorgement, recharacterization, or subordination (whether eguitable
or otherwise) pursuant to the Bankruptey Code or applicable non-bankruptey law: (f) the Debtors
an.d their estates have no claims, objechions, challenges, causes of actions, andfer choses in
action, including without limitation, avoidance claims under Chapter 5 of the Bankruptcy Code,
against any of the Prepetition Secured Creditors or any of their respective affiliates, agents,
attorneys, advisors, professionals, officers, directors or employees arising m;t of, based upon or
related to the Prepetition Credit Documents; and (g} without the DIP Facility, the Debtors would
not anticipate sufficient liquidity from cash receipts to meet their obligations for the termn

contemplated under the Sale Agency Agreement.

For purposes of this Interim Order, Prepetition Permitted Liens shall include all liens that were valid, senior,
enforceable, nonaveidable, and perfected under applicable law as of the Petition Diate. Nothing herein shall
constitute a finding or ruling by the Cowst that any such Prepetiion Permitted Liens are valid, senior,
enforceabie, perfected or non-avoidable. Moreover, nothing shall prejudice the rights of any party in inferest
including, but nat kmited, to the Debtors, the DIP Agent, and any Statutory Commitiee to challenge the validity,
priority, enforceability, seniorty, avoidability, perfection or extent of any such Prepetition Permitted Lien
andfor security interest.

DOCS_DE 1978931
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{(iv)  Cash Collateral. The Debtors represent that all of the Debtors® cash,
including the cash in their deposit accounts (other than Excluded Accounts), wherever located,
whether as original collateral or proceeds of other Prepetiticn Collateral, constitutes Cash
Collateral and is Prepetition Collateral of the Prepetition Secured Creditors.

(v}  Default by the Debtors. The Debtors acknowledge and stipulate that the
Debtors gre in default under the Prepetition Credit Documents.

F. Findings Regarding the Postnetition Financing.

(i} Request for Postpetition Financing. The Debtors seek authority to (a)
enter into the DIP Facility on the terms described herein and in the DIP Loan Documents, (b)
repay the balance of the Prepetition Obligations upon entry of the Final Order and as otherwise
set forth herein, and (c} use Cash Collateral on the terms described herein to administer their
Cases and fund their operations. At the Final Hearing, the Debtors will seek final approval of the
proposed postpetition ﬁMing arrangements and the use of Cash Collateral pursuant to a
proposed final order (the “Final Order™), which shall be in form and substance acceptable to the
DIF Agent. Notice of the Final Hearing and Final Order will be provided in accordance with this
Interim Order.

(1)  Need for Postpetition Financing and Use of .Cash Coliateral. The
Debtors” need to use Cash Collateral and to obtain credit pursuant to the DIP Facility is
immediate and critical in order to enable the Debtors to continue operations and to administer
and preserve the value of their estates. The ability of the Debtors to finance their operations,
maintain business relationships, pay their employees, protect the value of their assets and
otherwise {inance their operations requires the availability of working capital from the DIP

Facility and the use of Cash Collateral, the absence of either of which would immediately and

DOCE_DE: 1978931
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ireparably harm the Debtors, their estates, their creditors and equity holders, and the possibility
for a successful adoinistration of these Cases. The Debtors do not have sufficient available
sources of working capital and fipancing o operaté their businesses or to maintain their
properties in the ordinary course of business without the DIP Facility and authorized use of Cash
Collateral.

(ili} No Credit dvaifable on More Fovorable Terms. Given their current
financial condition, financing arrangements, and capitai structure, the Debtors are unable to
obtain financing from sources other than the DIP Agent on terms more favorable than the DiP
Facility, The Debtors have been unable to obtain unsecured credit allowable under section
503(b)1) of the Bankruptcy Code as an administrative expense. The Debtors have also been
unable to obtain credit: (a) having pricrity over that of administrative expenses of the kind
specified in sections 503(b), 507(a) and 507(b} of the Bankruptey Code; (b) secured by a lien on
property of the Debtors and their estates that is not otherwise subject to a lien; or (¢) secured
solely by a junior lien on property of the Debtors and their estates that is subject to a lien.
Financing on a postpetition basis is not otherwise available without granting the DIP Agent (1)
perfected security interests in and liens on {each as provided herein) all of the Debtors® existing
and after-acquired assets with the priorities set forth herein, (2) superpriority claims, and (3) the
other protections set forth in this Interim Order.

{iv)  Use of Proceeds of the DIP Facility. As a condition to entry into the DIP
Credit Agreement, the extensions of credit under the DIP Facility and the authorization to use
Cash Collateral, the DIP Agent requires, and the Debtors have agreed, that proceeds of the DIP
Facility shall be used (a) for the repayment in full in cash of the balance of the Prepetition

Obligations upon entry of the Final Order (other than contingent indemnification obligations) as

COC5_DE:1978931
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provided in a payoff letter to be prepared by the Prepetition Agent {the “Payoff Letter™), and,
{b}in 2 manner consistent with the terms and conditions of the DIP Loan Documents and in
accordance with the budget {a copy of which is attached as Exhibit B hereto, as the same may be
modified from time to iime consistent with the terms of the DIP Loan Documents, the
“Approved Budget™ , and subject to such variances as may be permitted thereby, solely for (1)
post-petition operating expenses and other working capital, (i) certain transaction fees and
expensges, (iii) permitted payment of costs of administration of the Cases, including profassional
fees, (iv) Prepetition Agent Adequate Protection Payments, and (v) as otherwise permitted under
the DIP Loan Documents including, without limitation, to pay certain Prepetition Indebtedness
as approved by the Bankruptcy Court, The repayinent of the Prepetition Obligations as set forth
herein is necessary, as the Prepetition Agent has not otherwise consented to the use of Cash
Collateral or the subordination of its liens to the DIP Liens, and the DIP Agent is not willing to
provide the DIP Facility unless the Prepetition Obligations (other than contingent
indemnification obligations) are paid in full upon the entry of the Final Order (subject to the
terms of the Payoff Letter) and as otherwise set forth herein, Such payments will not prejudice
the Debtors or their estates, because payment of such amounts is subject to the rights of parties in
interest under paragraphs 33 and 34 herein.

\v)  dpplication of Proceeds of DIP Collateral. As 2 condition to entry into
the DIP Loan Documents, the extension of credit under the DIP Facility, and the authorization to
use Cash Collateral, the Debfors and the DIP Agent have agreed that the proceeds of DIP
Collateral (as defined herein) shall be applied in accordance with paragraph 18 of this Interim

Order.

LDOCS_DE: 1978331
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G. Adequate Protection. The Debtors shall pay to the Prepetition Agent the amounts

required under the Payoff Letter upou the eniry of the Final Order and as otherwise set forth
herein. The Prepetition Agent and the other Prepetition Secured Creditors shalt receive
{1) subject to the priorities set forth in paragraphs 12 and 13 below, the Adequate Protection
Liens (as defined herein) to secure the Prepetition Obligations {including, without limitation, the
*Surviving Obligations™ {as defined in the Payoff Letter)) and Adequate Protection Superpriority
Claims (as defined herein} with respect to the Prepetition Obligations (including, withont
limitation, the émiving Obligations), and {ii} additional adequate protection in the form of (A}
payment of the Prepetition Obligations from the proceeds of the DIP Collateral as set forth in
paragraph 18(a) below and (B} payments in the amount of interest {which shall be payabie at the
default rate under the Prepetition Credit Agreement), fees, costs, expenses (including attorneys’
fees and expenses), indemnities and other amounts with respect to the Prepetition Obligations
when due in accordance with the Prepetition Credit Documents (coflectively, the “Prepetition

Agent Adequate Protection Payvments™). For the avoidance of doubt, the Adequate Protection

Liens and the Adequate Protection Superpriority Claims ¢ach shall be junior in ail respects to the
DIP Liens and the Carve Out, and the Adequate Protection Superpriority Claims are junior in all
respects to the DIP Superpriority Claim {as defined herein),

H. Sections 5(i6fc) ard 352(b). In light of the DIP Apent’s agreement to subordinate
its liens and superpriority claims, as applicable, to the Carve Qut (as defined herein) upon entry
of the Final Order, the DIP Agent is entitled to a waiver of (a) the provisions of section S06{c) of
the Bankruptcy Code, and (b) any “equities of the case™ claims under section 552(b) of the

Bankruptey Code.

DOCS_DE: 1978931
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L Good Faith of the DIP dgent.

{1) Willingness io Provide Financing. The DIP Agent has indicated a
willingness to provide financing to the Debtors subject to: (a) the entry of this Interim Order and
the Final Order; {(b) approval of the terms and conditions of the DIiP Facility and the DIP Loan
Documents and the payoff of the Prepetition Obligations; and {c) entry of findings by the Court
that such financing is essential to the Debtors’ estates, that the DIP Agent 15 extending credit to
the Debtors pursuant to the DIP Loan Documents in good faith, and that the DIP Agent’s claims,
superpriority claims, security interests, liens, rights, and other protections granted pursuant to
this Interim Order and the DIP Loan Documents will have the protections provided in section
364(e) of the Bankruptcy Code and will not be affected by any subsequent reversal,
modification, vacatur, amendment, reargument or reconsideration of this Interim Order or any
other order.

(i)  Business Judgment and Good Fajth Pursuant to Section 364¢e). The
extension of credit under the DIP Facility reflects the Debtors’ exercise of prudent business
judgment congistent with their fiduciary duties, and is supported by reasonably equivalent value
and consideration. The DIP Facility and the use of Cash Collateral were negotiated in good faith
and at arms” length among the Debtors and the DIP Agent. The use of Cash Collateral and credit
to be extended under the DIP Loan Documents shall be deemed to have been so allowed,
advanced, made, used or extended in good faith, and for valid business purposes and uses, within
the meaning of section 364(¢) of the Bankruptey Code, and the DIP Agent is therefore entitled to
the protection and benefits of section 364(e) of the Bankruptey dee and this Interim Order.

L Notice. Notice of the Interim Hearing and the emergency relief requested in the

DIP Motion has been provided by the Debtors, whether by facsimile, email, overnight courier or

DOC5_DE:197RRIA
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hand delivery, to certain parties in interest, including: (i) the U.S. Trustee for the District of
Delaware; (ii) the Intermal Revenue Service; (iil) the parties included on the Debtors’
consolidated list of thirty (30) largest unsecured creditors; {iv) counsel to each of the Prepetition
Secured Creditors and any other lienholders of record; and (v} those parties who have filed a

notice of appearance and request for service of pleadings in these Cases pursuant to Bankruptcy

Rule 2002, TrePebtorshmve fiade reasonable efforts o affo

the circumstances and such notice is good and suffici ermit the interim relief set forth in

this Interim Order other or further notice is or shall be required for the entry of this

Based upon the foregoing findings and conclusions, the DIP Motiuﬁ and the record
before the Court with respect to the DIP Motion, and good and sufficient cause appearing
therefor,

IT IS HEREBY ORDERED THAT:

1. Interim Financing Approved. The DIP Motion is granted on an interim basis, the
Interim Financing (as defined herein) is authorized and approved on an interim basis, and the use
of Cash Collateral on an interim basis is authorized, subject to the terms and conditions set forth
in this Interim Order.

2. Obijections Overruled.  All objections to the Interim. Financing to the extent not

withdrawn or resolved are hereby overruled.

DIP Facility Authorization
3. Autherization of the DIP Financmg, DIP Loan Documents and Payoff Letier. The

Diebtors are expressly and immediately authorized and empowerad (i) to execute and deliver the
DIP Loan Documents, (1) to incur and to perform the DIP Obligations in accordance with, and
subject to, the terms of this Interim Order, the DIP Loan Documents and the Approved Budget,

-1
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(i1} to deliver a]l instruments and documents that may be necessary or reguired for performance
by the Debtors under the DIP Facility and the ereation and perfection of the DIP Liens described
in and provided for by this Interim Crder and the DIP Loan Documents, (iv) subject to the rights
of third parties pursuant to paragraphs 33 and 34 below, the Debtors shall be deemed to have
released the Prepetition Secured Creditors aﬂﬂ—mch-ﬁf—&e%r——rdam:’.—paﬂi-ﬁﬁom any and all
clartns and liabilities which are based on any act, fact, event or omission or other matter, cause or
thing occwrring at any time prior to the Petition Date, and (v) subject to the rights of third parties
pursuant to paragraphs 33 and 34 below and entry of the Final Order, to execute, deliver, pay and
perform all obligations under the Payoff Letter in accordance with the terms set forth therein,
including to provide for, among other things, the repayment in full in cash the remaining balance
of the Prepetition Obtligations (other than the Surviving Obligations), subject only to the ability
of the Cowrt to unwind the repayment of the Prepetition Obligations in the event there is a
successful Challenge to the wvalidity, enforceability, extent, perfection and priority of the
Prepetition Secured Creditors” ciaims or liens. The Debtors are hereby authorized to pay the
principal, interest, fees, expenses and other amounts described in the DIP Loan Documents as
such become due and without need to obtain further Court approval, including, without
limitation, commitment or unused line fees, closing fees, maintenance fees and exit fees, the
reasonable fees and disbursements of the DIP Agent’s and the DIP Lenders” attomeys, advisers,
accountants, and other consultants, all to the extent provided in the DIP Loan Documents, with
invoices to be provided in accordance with parapraph 26 below. All collections and proceeds,
whether from ordinary course collections, asset sales, debt issunances, Insurance recoveries,
condemnations or otherwise, will be deposited and applied as required by this Interim Order and
the DIP Loan Documents. Upon execution and delivery, the DIP Loan Documents shall

213
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represent valid and binding, and joint and several, obligations of the Debtors, enforceable against
each of the Debtors and their estates in accordance with their terms. Upon execution and
delivery, the Payeff Letter shall represent a valid and binding cbligation of the Debtors,
enforceable against each of the Debtors and their estates in aceordance with its terms, but subject
only to the rights of third parties pursuant to paragraphs 13 and 34 below.

4. Authorization to Borrow, Untit the Termmpation Date (as defined in the DIP

Credit Agreement), and subject to the terms, condifions, limitations on availability and reserves
set forth im the DIP Loan Documents, the DIP Facility, and this Interim Order, and in order to
prevent immediate and irreparable harm to the Debiors’ estates, the Debtors are hereby
authorized to request extensions of revolving credit under the DIP Facility up to an aggregate
principal amount of $9.53 million (comprised of actual funds disbursed) at any one time

outstanding (the “Interim Finanecing™).

3. DIP Obtligations. Subject to the rights of third parties set forth in Paragraph

33{ai(v), the DIP Loan Documents and this Interim Order shall constitute and evidence the
validity and binding effect of the Debtors’ DIP Obligations, which DIP Obligations shall be
enforceable against the Debtors, their estates and any successors thereto, including without
limitation, any trustee or other estate representative appointed in the Cases, or any case under
Chapter 7 of the Bankruptey Code upon the conversion of any of the Cases {collectively,

“Successor Cases™. Upon entry of this Interim Crder, the DIP Obligations will include all

loans and any other indebtedness, indemnities or obligations, contingent or absclute, which may
now ot from time to time be owing by any of the Debtors to the DIP Agent under the DIP Loan

Documents or this Intenm Order, including, without limitation, all principal, accrued interest,

“ld-
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costs, fees, expenses, indemnities and other amounts owed pursuaﬁt to the DMP Loan Documents,
and shall be joint and several obligations of the Debtors in all respects.
6. Postpetition Liens and Collateral.

{a} Effective immediately upon the entry of this Interim Order, pursuant to
sections 364(cH2), 364(c)(3), and 364(d) of the Bankruptcy Code, the DIP Agent (for itself and
the ratable benefit of the DIP Lenders) is herehy granted, continuing valid, binding, enforceable,
non-avoidable and automatically and properly perfected posipetition security interests in and
liens on (collectively, the “DIP Liens™) any and all presently owned and hereafier acquired
assets and real and personal property of the Debtors, including, without limitation, the following

{the “DIR Collateral™:

(iy  all Accounts®;

(1)  all Goods, including Equipment, Inventory and Fixtures;

fiii} il Dc-cu:ﬁents, Instruments and Chattel Paper;

(ivy  all Letiers of Credit and Letter-of-Credit Rights;

{v} all Securities Coliateral,

{vi)  all Investment Property;

{vii) all Intellecrual Property Assets;

(viii) all Commercial Tort Claims;

{ix) all General Intangibles {including, without limitation, all Payment
Intangibies);

{x)  all Deposit Accounts {(including, without limitation, the Concentration

Account),

* Al defined terms in the description of DIP Collateral shall have the meanings ascribed thereto in the DIF Loan

Documents. All terms not specifically defined in the DIP Loan Documents shall have the meanings ascribed to
such terms in Article 8 or 9 of the Uniform Commercial Code, as applicable.
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(xi)  all Supporting Obligations;

(i)  all money, cash or cash equivalents;

(xiii) all credit balances, deposits and other property now or hereafter held or
received by or in transit to the DIP Agent or at any other depository or other institution from or
for the account of any Debtor, whether for safekeeping, pledge, custody, transmission, collection
or otherwise;

(xiv} all proceeds of leases of real property and ali owned real property;”

(xv) all claims and causes of action and the proceeds thereof to avoid a trangfer
of property {or an interest in property) pursuant to Section 549 of the Bankruptcy Code;

(xvi) effective upon the entry of the Final Order, all other claims and causes of
action, and any proceeds thereof, to avoid a transfer of property {or an interest in property) or an
obligation incurred by the Debtors pursuant to any applicable section of the Bankruptey Code,
including, without limitation, chapter 5 and section 724(a) of the Bankrupicy Code {collectively,

the “Avoidance Actions™);

{(xvil) to the extent not otherwise described above, all receivables and al! present
and future claims, rights, interests, assets and properties recovered by or on behalf of any Debtor;

(xviii) all books, records, and information relating to any of the foregoing and/or
to the operation of any Debtor’s business, and all rights of access to such bocks, records, and
information, and all property 1o which such books, records and information are stored, recorded
and maintained; and

(xix) to the extent not otherwise inchuded or specifically excluded, all other

personal property of the Debtors, whether tangible or intangible and all Proceeds and products of

*  For the avoidance of doubt, the DIP Liens extend only to the proceeds of leased real property and are not direct

liens on the Debtors® leases of real property wnless such lisns are expressly permitted pursuant to the underlying
lease documents.

=1 5-
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each of the foregoing and all accessions to, substitutions and replacements for, and rents, profits
and preducts of each of the foregeing, and any and all proceeds of any. insurance, indemmity,
warcanty or guaranty payable to such Debior from time to time with respect to any of the
foregoing.

{t Effective upon the entry of the Interim Order, (i) all DIP Liens and the
Carve Out shall each be and remain at all times semor to the Prepetition Liens, and all existing
blocked account agreements, deposit account control agreements, securities account control
agreements, credit card acknowledgements, credit card agreements, collateral access agreements,
landlord agreements, warchouse agreements, bailee agreements, carrier agency agreements,
customs broker agency agreements, subordination agreements and [reight forwarder agreements
constituting Prepetition Credit Documents, and all existing Uniform Commercial Code filings
and all existing filings with the United States Patent and Trademark Office or the United States
Copyright Office with respect to the recordation of an interest in the intellectual property of the
Debtors which were filed by the Prepetition Agent, shall perfect the Liens granted under the DIP
Facility fo the same extent (but subject to the priority under this Interim Order} as the Prepetition
Facility and shall remain in fuil force and effect without any further acti-;)n by the Debtors, the
DIPF Agent, the Prepetition Agent or any other person, {ii} any and all references in any such
agreements or documents to the “Credit Agreement” shall hereafter be deemed to mean and refer
to the PP Credit Agreement and the Prepetition Credit Agreement, -::uLlIectively, and (iii) any
and all references in any such agreements or documents to the “Loan Documents” shail hereafter
be deemed to mean and refer to the DIP Loan Documents and the Prepetition Credit Documents,
collectively, in each case as amended, modified, supplemented or restated and in effect from

time to time.
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7. DIP Lien Priority.

(a) DIP Liens. The DIP Liens shall be junior only to the (i) Carve Cut, and
(i1} the Prepetition Permitted Liens, and shall otherwise be senior in priority and superior to the
Prepetition Liens, the Adequate Protection Liens {as defined herein) and Adequate Protecticn
Superprionty Claims (as defined herein) and any other security, mortgage, codlateral interest, lien
or claim on or to any of the DIP Collateral.

(k) Other than as set forth herein, Sections 16.11(a) and 16.12 of the Sale
Agency Agreement {(as and when applicable) or as further ordered by the Court, the DIP Liens
shall net be made subject to or pari passu with any lien or security interest heretofore or
hereinafter granted in the Cases or any Successor Cases. The DIP Liens shall be valid and
enforceable against any trustee or other estate representative appointed in the Cases or any
Successor Cases, upon the conversion of any of the Cases to cases under Chapter T of the
Bankruptcy Code (or in any other Successor Cases), and/or upon the dismissal of any of the
Casges or Successor Cases, The DIP Liens shall not be subject to challenge under sections 510,
549, or 550 of the Bankruptcy Code. No lien or interest avoided and preserved for the benefit of
the estate pursuant to section 551 of the Bankruptcy Code shall be parf passu with or senior to
the DIP Liens.

{c} Prepetition Liens. For the avoidance of doubt, the Prepetition Liens shall
be junior to the (i) Carve Out; (u) DIP Liens; (1) Adequate Protection Liens described in
paragraph 12 below; (iv) Adequate Protection Superpriority Claims; and (v) Prepetition
Permitted Liens.

3 DIP Superpriovity Claim:.
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(2) DIP Agent Superpriority Claim. Upon entry of this Interim Order, the DIP
Agent (for itself and the ratable benefit of the DIP Lenders) is hereby granted, pursuant to
section 364(c) 1) of the Bankruptcy Codz, an allowed superpriotity administrative expense claim

in each of the Cases and any Successor Cases {collectively, the “DIP Superpriority Claim™) for

all DIP Obligations. The DIP Superpriority Claim shall be subordinate only to the DIP Liens,
the Carve Out and Prepetition Permitted Liens, and shall otherwise have priority over any and all
admmistrative expenses of the kinds specified in or ordered pursuant to sections 503(b} and
307(b) of the Bankruptcy Code, as provided under section 364(c)(1) of the Bankruptcy Code.

(b)  Priority of DIP Superpriority-Claim, The DIP Superpriority Claim shall be
payable from and have recourse to all pre- and post-petition property of the Debtors and all
proceeds thereof, subject only to the payment in full in cash of the DIP Obligations, the Carve
Out and amounts secured by the Prepetition Permitted Liaﬁs. Upon entry of the Final Qrder, the
DIP Superpriority Claim shall be payable from or have recourse to Avoidance Actions.

9, No Obligation to Extend Credit. The DIP Agent and the DIP Lenders shall not
have any obligation to make any loan or advance under the DIP Loan Documents unless all of
the conditions precedent to the making of such extension of credit under the DIP Loan
Documents and this Interim Order have been satisfied in full or waived by the DIP Agent in its
Permitted Discretion.

10, Use of DIP Facility Proceeds. From and after the Petition Date, the Debtors shall
use advances of credit under the DIP Facility only for the purposes specifically set forth in this
Intetien Order, the DIP Loan Documents, the Payoff Letter (subject to entry of the Final Order),

and the Approeved Budget and shall be subject at all times to compliance with the Approved

-10-

DOCE_TIE 1974931




Case 15-10172-MFW Doc 65-5 Filed 02/05/15 Page 20 of 46

Budget (including, without linitation, to make Prepetition Agent Adequate Protection
Payments).

Authorization to Use Cash Collateral

11.  Authorization to Use Cash Collateral, Subject to the terms and conditions of this

Interim Order and the DIP Loan Documents, and in accordance with the Approved Budget, and
subject to such vanances as may permitted under the DIP Credit Agreement, the Debtors are

authorized to use Cash Collateral until the Termination Date; provided, however, that during the

Remedies Notice Period {as defined herein) the Debtors may use Cash Collateral in accordance
with the terms and provisions of the Approved Budget soleiy to meet payroll and related
expenses, make remiitances of trust fund taxes collected by the Debtors during the Remedies
Notice Period, and for other expenses approved critical to the preservation of the Debtors and
their estates as agreed by the DIP Agent in its Permitted Discretion. Nothing in this Interim
Order shall authorize the disposition of any assets of the Debtors or their estates outside the
ordinary course of business (which shall be subject to further Orders of the Court), or any
Debtor’s use of any Cash Collateral or other proceeds resulting therefrom, except as permitted in
this Interim Order, the DIP Loan Documents, and in accordance with the Approved Budpet.

12. Payoff Letter, Adequate Protection Payments and Adequate Protection Liens.
(a) Prepetition Agent — Payoff Letter. Subject to entry of the Final Order,

each of the Debtors and the Prepetition Agent shall comply with the terms and provisions of the
Payoff Letter. The Debtors’ residual intetest in any amounts payable or potentially payable to
any of them under the terms of the Payoff Letter shall be subject to the DIP Liens in accordance

with the priorities set forth in this Interim Order and the DIP Loan Documents.
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(b Prepetition Agent — Adequate Protection Payments. The Prepetition
Agent and the other Prepetition Secured Creditors shall receive adequate protection in the form
of the Prepetition Agent Adequate Protection Payments.

3 Prepetition Agent — Adequate Protection Liens. The Prepetition Agent
{for the ratable benefit of the Prepetition Secured Creditors) is hereby granted valid and perfected
replacement and additional security interests in, and liens on all of the Debtors® right, title and

interest in, to and under all DIP Collateral (the “Adequate Protection Liens™). The Adeguate

Protection Liens granted to the Prepetition Agent shall secure only the Prepetition Obligations
{including, without limitation, the Surviving Obligations) to the extent of any diminution in
value of the Prepetition Collateral due to, among other things, priming liens, the use of the
Prepetition Collateral, borrowings under the DIP Facility, or the Carve Out. The Adequate
Protection Liens are and shall be valid, binding enforceable and fully perfected as of the date

hereof and subordinate and subject only to (i) the DIP Liens, (ii) the Permitied Prior Liens, and

(iii) the Carve Out. v gy sde frete o snchoows H--tj\.3
ﬁ(uf ms aad thal oF e ﬂ.u\

{(d) Treatment of Adequate Protection Liens. ‘;@ther than as set forth herein or P‘j”:::lq

as further ordered by the Court after notice to the DIP Agent and the Prepetition Agent and a
hearing, the Adequate Protection Liens shall not be made subject to or pari passu with any lien
or with any lien or security interest heretofore or hereinafier granted in the Cases or any
Successor Cases. Subject to the rights of third parties set forth in Paragraphs 33 and 34, the
Adequate Protection Liens shall be valid and enforceable against any trustee or other estate
representative appotnted in the Cases or any Successor Cases, upon the conversion of any of the
Cases to cases under Chapter 7 of the Bankruptcy Code (or in any other Successor Cases), and/or
upon the disinissal of any of the Cases or Successor Cases.

e
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13. Adequate Protection Superpricrnity Claims.

{a) Superpriority Claim of Prepetition Agemt. As turther adequate protection
of the interests of the Prepetition Agent with respect to the Prepetition Chligations {(including,
without limitation, the Surviving Obligations), the Prepetition Agent (for the ratable benefit of
the Prepetition Secured Creditors) 1s hereby granted an allowed administrative claim apainst the
Debtors’ estates under sections 503 and 507(b) of the Bankruptey Code (the “Adequate

Protection Superpriority Claims™} to the extent that the Adequafe Protection Liens do not

adequately protect against any diminution in the value of the Prepetition Secured Creditors’
interests in the Prepetition Collateral.

(b Priority of Adegquate Protection Superpriority Claims. The Adequate
Protection Superpriority Claims shail be junior to the Carve Out and the DIP Liens, the DIP
Superpriority Claim and the Adequate Protection Liens and shall otherwise have priority over
adminisirative expenses of the kinds specified in or ordered pursuant to sections 503{(b) and
507(b) of the Bankruptcy Code. Upon eniry of the Final Order, the Adequate Protection
Superpricrity Clanms shall be payable from and have recourse to the Avoidance Actions,

Provisions Common to DIP Financing and Use of Cash Collateral Authorizations

14.  Amendments. The DIF Loan Documents may from time to time be amended,
modified or supplemented by the parties thereto without notice or a hearing if: (i) in the
reagonable judgment of the Debtors and the DIP Apent, the amendment, modificstion, or
supplemﬂnt (A) 1s not prejudicial in any material respect to the rights of third parties, and (B) has
been consented to by the DIP Agenl, and (1) a copy (which may be provided through electronic
mai} or facsimile) of the form of amendment, modification or supplement is provided to counsel
for any Statutory Committee and the 1.8, Trustee, in each case not less than three (3) business
days prior to the effectiveness of such amendment, modification or supplement.

1
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15.  Approved Budget Maintepance. The Approved Budget and any modification to,

or amendment or update of, the Approved Budget shall be in forin and substance reasonably
aceeptable to the DIP Agent and approved by the DIP Agent in its Permitted Discretion. The
Debtors shall comply with and update the Approved Budget from time to time in accordance
with the DIP Loan Documents {provided that any update shall be in form and substance
reasonably acceptable to the DIP Agent and approved by the DIP Apent in its Permitted
Discretion), but in any event not less than on & weekly basis (with delivery to the DIP Agent on
or before Wednesday of each week and to counsel for any Statutory Committee each week after
delivery to the DIP Agent).

16.  Modification of Automatic Stay. The automatic stay imposed under section
362(a) of the Bankruptcy Code is hereby modified as necessary to effectuate all of the terms and
provisions of this Interim Order, including, without limitation, to: {(a) permit the Debtors to grant
the DIP Liens, the Adeguate Protection Liens, the DIP Superpriority Claim, and the Adequate
Protection Superpriority Claims; and (b} ;,uﬂlurize the Debtors to pay, and the DIP Agent and
Prepetition Secured Creditors to retain and apply, pavments made in accordance with the terms
of this Interim Order.

17. Perfection of DIP Liens and Adeguate Protection Liens.

{a) Automatic Perfection of Liens. This Interim Order shall be sufficient and
conchisive evidence of the validity, perfection, and priority of all liens granted herein, including
the DIP Liens and the Adequate Protection Liens, without the necessity of filing or recording any
financing statement, mortgage, notice, or other instrument or document which may otherwise be
required under the law or regulation of any jurisdiction or the taking of any other action

(including, for the avoidance of doubt, entering into any deposit account control apreement,
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collateral access agreement, customs broker agreemenl or freight forwarding Iagreement} to
validate or perfect (in accerdance with applicable non-bankruptcy law) the DIP Liens and the
Adequate Protection Liens, or to entitle the DIP Agent or the Prepetition Secured Creditors to the
priorities granted herein. Notwithstanding the foregoing, the DIP Agent is authorized fo file, as
the DIP Agent in its Permitted Discretion deems necessary, such financing statements,
" mortgages, notices of liens and other similar documents to perfect in accordance with applicable
non-bankruptcy law or to otherwise evidence any of the DIP Liens, and all such financing
staternents, mortgages, notices and other documents shali be deemed to have been filed or

recorded as of the Petition Date; provided, however, that no such filing or recordation shall be

necessary or required m order to create, perfect or enforce the DIP Liens. The Debtors are
anthorized 10 execute and deliver promptly upon demand to the DIP Agent al! such financing
statemerits, mortgages, control agreements, notices and other documents as the DIP Agent may
reasonably request. The DIP Agent, in its Permitied Discretion, may file a photocopy of this
Interim Order as a financing statement with any filing or recording office or with any repistry of
deeds or similar office, in additien to or in liew of such financing statements, notices of lien or
stmilar instrument.
18.  Application of Proceeds of DIF Collateral. As a condition to the enfry into the
DIP Loan Documents, the extension of credit under the DIP Facility and the autherization to use
Cash Collateral, the Debtors have agreed that the proceeds of the DIP Collateral shall be applied
as follows:
{a) (i) all payments received and all funds transferred and credited to the
“Conecentration Aceount” maintained by the Debtors at Wells Fargo Bank, National Association

and {11} all net proceeds from any Disposition of DIP Coliateral {including, without limitation,
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payments received pursuant to the Sale Agency Agreement (as defined in the DIP Credit
Agreement) on account of the DIP Collaterai), each shall be applied, subject to the Carve Qut, in
accordance with the DIP Credit Agreement (inchiding, without limitation, Sections 2.04 and 8.03
thereof) or, to the extent the DIP Credit Agreement does not direct the application of such
amounts, as follows: firsf, to payment of the Prepetition Obligations in accordance with the
termg of the Prepetition Crédit Documents, second, to payment of the costs and expenses of the
DIP Agent and DIP Lenders, including Credit Party Expenses (as defined in the DIP Credit
Agreement) payable and reimbursable by the Debtors under the DIP Credit Agreement and the
other DIP Loan Documents; rhird, to payment of fees and interest with respect to the DIP
Obligations, fourth, to payment of ail other DIP Obligations in accordance with the DIP Loan
Documents, and fifth, to the Debtors’ operating account, or for the account of and paid to
whoever may be lawfully entitled thereto. As between the DIP Lenders, nothing provided herein
shall be deemed to modify the allocation of the proceeds of DIP Collateral set forth in the DIP
Loan Documents.

(b) The Debiors shall not, directly or indirectly, voluntarily purchase, redeern,
defease, prepay any principal of, premjium, if any, interest or other amount payable in respect of
any indebtedness prior to iis scheduled maturity, other than the DIP Obligations and the
Prepetition Obligations {each in accordance with the DIP Loan Documents, the Payoff Letter and
this Interim Order) and other obligations authorized by an order of the Cowrt after notice to the
[P Agent and the Prepetition Agent and a hearing,

1.  Proceeds of Subsequent Financing. If the Debtors, any trustee, any examiner with
enlarged powers, any responsible officer or any other estate representative subsequently

appointed in these Cases or any Successor Cases shall ebtain credit or incur debt pursuant to

POCS_DE 1978931



Case 15-10172-MFW Doc 65-5 Filed 02/05/15 Page 26 of 46

sections 364{b), 364(c) or 364(d) of the Bankruptey Code in violation of the DIP Loan
Documents at any time prior to the repayment in full of all DIF Obligations and the termination
of the DIP Agent’s and the DIP Lenders’ obligations to extend credit under the DIP Facility,
including subsequent to the confirmation of any plan of reorganization or liquidation with
respect to any or all of the Debtors and the Debtors’ estates, then all the cash proceeds derived
from such credit or debt shall immediately be turped over to the DIP Agent to be applied as set
forth in paragraph 18(a} herein.

20 Maintenance of DIP Coilateral. Until the payment in full in cash of all DIP

Cbligations and the termination of the DIP Agent’s and the DIP Lenders' obligations to extend
credit under the DIP Facility, as provided therein, the Debtors shall: (a) insure the DIP Coliateral
as required under the DIP Facility; and (b) maintain the cash management system approved by
the Cash Management Order.

2].  Disposition of DIF Collateral; Rights of DIP Agent. Unless otherwise authorized

by the Court after notice to the DIP Agent and the Prepetition Agent and a hearing, the Debtors
shall not sell, transfer, lease, encumber or otherwise dispose of any portion of the DIP Collateral
cutside the ordinary course of business except as permitted by the DIP Loan Documents.
MNothing provided herein shail limit the right of the DIP Agent or the DIP Lenders to object to

any proposed disposition of the DIP Collateral.

22 Termination Date. On the Termination Date, {i) all DIP? Obligations shall be
immediately due and payable, subject to the payment of any unfunded amounts of the Carve Out,
and all commitments to extend credit under the DIP Facility will terminate, and {ii) all authority

to use Cash Collateral derived from the proceeds of DIP Collateral shall cease, provided,
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however, that during the Remedies Notice Period (as defined herein), the Debtors may use Cash
Collateral solely as set forth in paragraph 11 herein.

23 Events of Default. The occurrence of an “Event of Default” under the DIP Credit
Agreement {uniess the DIP Agent, in its sole discretion, elects to waive such Event of Default)
shall constitute an event of default under this Interim Order (each, an “Event of Default™).

24, Rights and Remedies {Jpon Event of Default.

{a) DIP Facility Termination. Immediately upon the-occurrence and during
the continuance of an Event of Default, the DIP Agent may in its discretion {i) declare the DIP
Facility terminated (such declaration, a “Termination Declaration™) or (ii) send a reservation of
rignts notice to the Debtors, which notice may adwvise the Debtors that any further advances
under the DIP Facility will be made in the sole discretion of the DIP Agent. Upon the issuance
of a Termination Declaration and the expiration of the Remedies Notice Peried, at the DIP
Agent’s option: (I) all DIP Obligations may be deemed immediately due and payable; and (I
after expiration of the Remedies Notice Period, any right or ability of the Debtors to use any
Cash Collateral may be terminated, reduced or restricted by the DIP Agent, provided that, during
the Remedies Notice Period, the Debtors may use Cash Coilateral solely in accordance with
paragraph 11 of this Interim Order. With respect to the DIP Collateral, following the
Termination Declaration but subject to the Remedies Notice Period, the DIP Agent, the DIP
Lenders and the Prepetition Agent may exercise all rights and remedies available to them under
the DIP Loan Documents or the Prepetition Credit Documents, as applicabie, or applicable law
against the DIP Collateral. Without limiting the foregoing, the DIF Agent, the DIP Lenders and
the Prepetition Agent may, subject to the Remedies Notice Period, (1) enter onio the premises of

any Debtor in connechon with an orderly liquidation of the DIP Collateral; and/or (ii) exercise
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any rights and remedies provided to DIP Agent, the DIP Lenders or the Prepetition Agent under
the DIP Loan Documents or the Prepetifion Credit Documents, as applicable, or at law or equily,
including all remedies provided under the Bankruptey Code and pursuant to this Interim Order
and the Final Order. Following the termination of the Remedies Notice Period, the DIP Agent or
the Prepetition Agent may request that the Debtors seek authority from the Court to retain an
Approved Liquidator for the purpose of conducting a liquidation or “going out of business™ sale
and/or the orderly liquidation of the DIP Collateral and, if Debtors decline to seek such authority,
the DIP Agent or the Prepetition Agent shall be entitied to seek such authority directly from the
Court.

(b} Notice of Termination. Any Tenmination Declaration shall be given by
facsimile {or other electronic means, including electronic mail) to counsel to the Debtors,
counsel to any Statutory Comemittee, and the U.S. Trustee (the earliest date any such Termination

Declaration is made shall be referred to herein as the “Termination Declaration Date™). The

DIP Obligations shall be due and payable, without notice or demand, and the use of Cash
Collateral shall automatically cease on the Termination Declaration Date, except as provided in
paragraphs 11 and 24 of this Interim Order. Any autematic stay otherwise applicable to the DIP
Agent, the DIP Lenders and the Prepetition Agent is hereby modified so that five (5) business

days after the Termination Declaration Date (the “Remedies Notice Period™, the DIP Agent,

the DIP Lenders and the Prepetition Agent shall be entitled to exercise all rights and remedies
against the DIP Collateral in accordance with the DIP Loan Documents or the Prepetition Credit
Documents, as applicable, and this Interim Order and shall be permitted to satisfy the DIP
Superpriority Claim and the DIP Liens and the Adequate Protection Liens and Adequate

Protection Superpriority Claims of the Prepeiition Agent, subject in each case to the Carve Out.
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Duning the Remedies Notice Period, the Debtors shall be entitied to seek an emerpency hearing
with the Cowrt for the purpose of contesting whether an Event of Default has oceurred andfor is
continuing cr such other relief as the Debtors shall seek at such time; provided, that in the event
the Debtors seek such an emergency hearing and the Court is unable to schedule such a hearing
during the five (5) business day period described above, the Remedies Notice Period shall be
tolled until the date on which the Court enters an order with respect to whether an Event of
Default has occwred and/or is continuing. Unless the Court determines otherwise, the automatic
stay shall automatically be terminated at the end of the Remedies Notice Period without further
notice or order and the DIP Agent, the DIP Lenders and the Prepetition Agent shall be permitted
to exercise all remedies set forth herein, in the DIP Credit Agreement, the DIP Loan Documents,
the Prepetition Credit Documents and as otherwise available at law against the DIP Cellateral,
without further order of or application or motion to the Court, and without restriction or restraint
by any stay under sections 362 or 105 of the Bankruptcy Code, or otherwise, against the
enforcement of the liens and security interest in the DIP Collateral or any other rights and
remedies granted to (x) the DIP Agent with respect thereto pursuant to the DIP Credit
Agreement, the other DIP Loan Documents, or this Interim Order and {y) the Prepetition Agent
with respect thereto pursuant to the Prepetition Credit Agreement, the other Prepetition Credit
Docwumenis, or this Interim Order,

23, Good Faith Under Section 364 of the Bankruptey Code; No Modification or, Stay

of this Interim Order. The DIP Agent and each DIP Lender have acted i good faith n

connection with this Interim Order and their reliance on this Inteom Order is in good faith.
Based on the findings set forth in this Interim Order and the record made during the Interim

Hearing, and in accordance with section 364{e} of the Bankruptcy Code, in the event any or all
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of the provisions of this Interim Order are hereafter modified, amended or vacated by a
subsequent order of the Court, or any other court, the DIP Agent and each of the DIF Lenders
shall be and are entitled to the protections provided in section 364(e) of the Bankruptcy Code.
Any such modification, amendment or vacatur shall not affect the validity and enforceability of
any advances previously made, or lien, claim or priority authorized or created hereby, provided
that the Interim Order was not stayed by court order after due notice had been given to the DIP
Agent at the fime the advances were made or the liens, claims or priorities were authorized
andfor created. Any liens or claims granted to the DIP Agent and the DIF Lenders hereunder
arising prior to the effective date of any such modification, amendment or vacatur of this Interim
Order shall be governed in all respects by the original provisions of this Interim Order, including
entitlement to all rights, remedies, privileges and benefits granted herein, provided that the
Inferim Order was not stayed by court order after due notice had been given to the DIP Agent
and each DIP Lender at the time the advances were made or the liens, claims or priotities were
authorized and/or created.

26.  DIP and Other Expenses. The Debtors are authorized and directed to pay all
reasonable and documented out-of-pocket expenses of (x) the DIP Agent and the DIP Lenders in
connection with the DIP Facility {including, without limitation, expenses incurred prior to the
Petition Date), as provided in the DIP Loan Documents, and (y) the Prepetition Agent (including,
without limitation, expenses incurred prior to the Petition Date) as provided in the Prepetition
Credit Documents including, without limitation, reasonable legal, accounting, Cﬂﬂﬂtﬂl'fal
€xamination, monitoring and appraisal fees, financial advisory fees, fees and expenses of other
consultants, and indemnification and reimbursement of fees and expenses, upon the Debtors

receipt of invoices for the payment thereof. Payment of all such fees and expenses shall not be
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subject to allowance by the Court and professionals for the DIP Agent, the DIF Lenders and the
Prepetition Agent shall net be required te comply with the U.S. Trustee fee guidelines.
Notwithstanding the foregoing, at the same time such invoices are delivered to the Debtors, the
professionals for the DIP Agent, the DIP Lenders and the Prepetition Agent shall deliver a copy
of their respective nveices to counsel for any Statutory Committee and the U.S. Trustee,
redacted as necessary with respect to any privileged or confidential information contained
therein. Any objections raised by the Debtors, the 1.8, Trustee or any Statutory Committee with
respect to such invoices within ten (10} days of the receipt thereof will be resolved by the Court
or agreed among the parties. Pending such resclution, the undisputed portion of any such
invoice will be paid promptly by the Dehtors. Notwithstanding the foregoing, the Debtors are
authorized and directed to pay on the Closing Date all reasonable fees, costs and expenses of the
DIP Agent, the DIP Lenders and the Prepetition Agent incurred on ot prior to such date without
the need for any professional engaged by the DIP Agent, the DIP Lenders or the Prepetition
Agent to first deliver a copy of its invoice as provided for herein, but subject to review by the
Debtors following the delivery of invoices.

7. Indemnification.

{a) The Debtors shall indemnify and hold harmless the DIP Agent and its
shareholders, members, directors, agents, officers, subsidiaries and affiliates, successors and
assipns, attorneys and professional advisors, in their respective capacities as such, from and
against any and all damages, losses, settlement paymenits, oblipations, liabilities, claims, actions
or causes of action, whether groundless or otherwise, and reasonable costs and expenses
incurred, suffered, sustained or required to be paid by an indemmified party of every nature and

character arising out of or related to the DIP Lean Documents, or the DIP Facility or the
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transactions contemplated thereby and by this Interim Ordet, whether such indemnified party is

party thereto, as provided in and pursuant to the terms of the DIP Loan Documents and as further

described therein and herein, or in connection with these Cases, any plan, or any action or

inaction by the Debtors, in each case except to the extent resulting from such indemnified party’s

gross negiigence or willful misconduct as finally determined by a final non-appealable order of a

court of competent jurisdiction. The indemnity includes indemnification for the DIP Agent’s.
exercise of discretionary rights gramted under the DIP Facility, In all such litigation, or the

preparation therefor, the DIP Agent shall be entitled to select its own counsel and, in addition to

the foregoing indemnity, the Debtors agree to promptly advance and pay the reasonable fees and

expenses of such coungsel.

28.  Proofs of Claim. Any order entered by the Court in relation to the establishment
of a bar date for any claims {including without limitation administrative claims) in any of the
Cases or Successor Cases shall not apply to the DIP Agent, DIP Lenders or the Prepetition
Secured Parties. Neither DIP Agent nor the Prepetition Agent will be required to file proofs of
¢laim or requests for approval of administrative expenses in any of the Cases or Successor Cases,
and the provisions of this Interim Order relating to the amount of the DIP Obligations, the DIP
Superpriority Claim, the Prepetiton Obligations and the Adequate Protection Superpriority
Claim shail constitute timely filed proofs of claim and/or administrative expense requests.

28.  Rights of Access and [nformation. Without limiting the rights of access and

information afforded the DIP Agent and the DIP Lenders under the DIP Loan Documents, the
Debtors shall be, and hereby are, required to afford representatives, agents and/or employees of
the DIP Agent and DIP Lenders reasonable access to the Debtors” premises and their books and

records in accordance with the DIP Loan Documents, and shall reasenably cooperate, consult
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with, and provide to such persons all such information as may be reasonably requested. In
addition, the Debtors authorize their independent certified public accountants, financial advisers,
investment bankers and consultants to cooperate, consult with, and provide to the DIP Agent all
such information as may be reasonably requested with respect to the business, results of
operations and financial eondihion of any Debtor.

30. Carve Out.

{a) Carve Out. As used in this Interim Order, the “Carve Qut” means,
collectively, the following expenses: (a} all fees required to be paid to the Clerk of the
Bankruptcy Court and te the Office of the United States Trustee pursuant to 28 U.S.C. § 1930(=)
and Section 3717 of title 31 of the United States Code, (b) Allowed Professional Fees of Case
Professionals incurred prior to the delivery of a Carve Out Trigger Notice {net of any retainers
maintained by such Case Professionals), limited to the budgeted amounts set forth in the
Approved Budget as of any applicable date of determination (for the avoidance of doubt,
amounts incwred in any week in excess of the Approved Budget may be added to amounts
incurred tn any prior or subsequent weeks under the Approved Budget), which amounts shall be
funded into the Professional Fee Escrow Account weekly pursuant to the Approved Budget, and
(c) $200,000 for Allowed Professional Fees of Case Professionals incurred following the
delivery of a Carve Out Trigger Notice, which amount under clause (¢) (the “Final Carve Qut
Contribution™) shall be funded into the Professional Fee Escrow Account by the Agent promptly
upon the delivery of a Carve Out Trigger Notice. The Professional Fee Escrow Account shali be
used to make disbursements to Case Professionals in the amounts and at the times authorized by
the Bankruptcy Court and for no other purpose. No portion of the Carve Out, nor any cash
collateral or proceeds of the Loans may be used in violation of the Financing Orders. Any
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amounts on deposit in the Professional Fee Escrow Account after the pavment in full of all
Allowed Professional Fees of Case Professionals pursuant to final fee applications and orders in
the Chapter 11 Case shall be returned to the Agent, which amounts shall be applied to the
Obligations in the order required in Section .03 of the DIP Credit Agreement,

by  No Direcr Obligation to Péy Professional Fees or Commitice Expenses.
The DIP Agent, the DIP Lenders, and the Prepetition Secured Creditors shall not be responsible
for the funding, direct payment or reimbursement of any fees or disbursements of any Case
Professionals or any expenses of the members of a Statutory Committee incurred in connection
with the Cases or any Successor Cases, except as necessary to fund the Carve Out or the
Professional Fee Escrow Account. Nothing in this Interim Order or otherwise shall be construed
to cbligate the DIP Agent, the DIP Lenders, or the Prepetition Secured Creditors in any way to
pay compensation to or to reimburse expenses of any Case Professional (including any expenses
of the members of a Statutory Commitiee), or to guarantee that the Debtors have sufficient i"unds
to pay such compenzation or reimbursement. Nothang in this Interim Order or otherwise shall be
construed to increase the Carve Out if actual (i} Allowed Professional Fees of any Case
Professional or (ii) Committee Expenses are higher in fact than the estimated fees and
disbursements reflected in the Approved Budget.

(c) Payment of Carve Out. Upon the occurrence of the Termination Date, the
DIP Obligations, the DIP Liens, the DIP Superpriority Claims, the Adequate Protection Liens
and the Adequate Protection Superpriority Claims shall be subject to the pavment of the
unfunded amount of the Carve Out into the Professional Fee Esctow Account. The funding of

the Carve Out shall be added to and made a part of the DIP Obligaticns and secured by the DIP
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Collateral and otherwise entitled to the protections granted under this Interim Order, the DIP
Loan Decuments, the Bankruptey Code and applicable law,

3. Limitations on the DIP Facility, the DIP Collateral, the Cash Collateral and the

Case Professionals Carve Qut. Unless otherwise ordered by the Court after notice to the DIP
Agent and a hearing, or consented to by the DIP Agent, the DIP Facility, the DIP Collateral, the
Cash Collateral and the Carve Out may not be used: (a) in connection with ot to finance in any
way any action, suit, arbitration, proceeding, application, motion or other litigation of any type
(1} adverse to or against the interests of the Prepetition Secured Creditors, the DIF Agent or the
DIP Lenders or their righ];s and remedies under the DIP Loan Documents, the Prepetition Credit
Documents, or this Interimn Order or the Final Order, including, without limitation, for the
payment of any services rendered by the professionals retaiped by the Debters in connection with
the assertion of or joinder in any claim, counterclaim, action, proceeding, application, motion,
objection, defense or other contested matter, the purpose of which is to seek, or the result of
which would be to obtain, any order, judgment determination, declaration or similar relief, (ii)
invalidating, setfing aside, avoiding or suberdinating, in whole or in part, the DIP Obligations,
the Prepetition ObHgations, (iii) for monetary, injunctive or other affirmative relief against the
DIP Agent, the DIP Lenders, the Prepetition Secured Creditors, or their respective collateral, (iv}
preventing, hindering or ctherwise delaying the exercise by the DIP Agent, the DIP Lenders, or
the Prepetition Secured Creditors of any rights and remedies under this Interim Order or the
Fmal Order, the DIP Loan Documents, the Prepetition Credit Documents, or applicable law, or
the enforcement or realization {whether by foreclosure, credit bid, further order of the Court or
otherwise) by the DIP Agent upon any of the DIP Collateral, by the Prepetition Agent with

raspect to its Adequate Protection Liens, or (iv) to pursue litigation against any Prepetition
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Secured Creditor; {b) to make any distribution under a plan of reorganization in any Chapter 11
Case, {c) to make any payment in settlement of any claim, action or proceeding, before any
court, arbitrator or other governmental body; {d) to pay any fees or similar amounts to any
person. who has proposed or may propose to purchase interests in any of the Debtors; (e)
objecting to, contesting, or interfering with, in any way, the DIP Agent’s or the DIP Lenders’
enforcement or realization upon any of the DIP Collateral once an Event of Default has occurred,
except as provided for in this Intetim Order or Final Order, or seeking to prevent the DIP Agent
from credit bidding in connecticn with any proposed plan or reorganization or liquidation or any
proposed transaction pursuant to section 363 of the Bankruptey Code; () using or seeking to use
Cash Coljateral while the DIP Obligations or the Prepetition Obligations remain outstanding in a
manner inconsistent with the Approved Budget; {g) using or seeking to use any insurance
proceeds constituting DIP Collateral without the consent of the DIP Agent; {h) incurring
Indebtedness {as defined in the DIP Credit Agreement) outside the ordinary course of business,
except as pemnitied under the DIP Loan Documents; (i) objecting to or challenging in any way
the claims, liens, or interests held by or on behalf of the DIP Agent or Prepetition Agent; ])
asserting, commencing or prosecuting any claims or causes of action whatsoever, including,
without limitation, any actions under Chapter 5 of the Bankruptcy Code, against the DIP Agent,
the DIP Lenders, or the Prepetition Secured Creditors; or (k) prosecuting an objection to,
contesting in any manner, or raising any defenses to, the validity, extent, amount, perfection,
priority, or enforceability of any of the DIP Obligations, the Prepetition Obligations, the DIP
Liens, the Prepetition Liens or any other rights or interests of the DIP Agent, the DIP Lenders, or
the Prepetition Secured Creditors. Notwithstanding anything to the contrary set forth herein
nothing m this Paragraph 31 should, or is intended to, (x) prevent a Challenge Party from

36
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investigating a Challenge, or (v} preclude a Statutory Committee from taking a position before
the Court with respect to matiers raised thereip or the Court from issuing any appropriate order in
connection therewith, provided, however, that proceeds of the DIP Facility, the DIP Collateral,
the Cash Collateral and/or the Carve-Out, in an aggregaie amount not to exceed $25,000 and, in
any event, subject to the Approved Budget, may be uséd te investigate the foregoing clauses (i),
{i) and (k) above.

32 Payment of Compensation. Wothing herein shall be construed as a consent to the

allowance of any professional fees or expenses of any Case Professionals or shall affect the right
of the DIP Apent or any of the DIP Lenders to object to the allowance and payment of such fees
and expenses.

33.  Reservation of Certain Third Party Rights and Bar of Challenges and Claims.

(2) The stipulations, findings, representations and releases contained in this
Interim Order and the DIP Loan Documents with respect to the Prepetition Secured Creditors
and the Prepetition Obligations shal} be binding upon all parties-in-interest, any trustee appointed
in these cases and any Statuwiory Committee (cach, a “Challenge Party™), unless and zolely to
the extent that (i) the Debtors received frem a Challenge Party notice of a potential Challenge
{defined below) during the Challenge Pericd (defined below) and (ii) the Court rules in favor of
the plaintiff in any such timely and property filed Challenge. For purposes of this paragraph 33:
{a) “Challenge” means any claim or cause of action against any of the Prepetition Secured
Creditors on behalf of the Debtors or the Debtors’ creditors and interest holders, or to object to or
o challenge the stipulations, findings or Debtors™ Stipulations set forth herein, inchuding, but not
limited to those in relation to: (i) the validity, extent, priority, or perfection of the mortgage,
security interests, and liens of any Prepetition Secured Creditor; (i) the valichty, allowability,
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priority, or amount of the Prepetilion Oblhigations {including any fees included therein); (iii) the
secured status of the Prepetition Obligations; (iv) any liability of any of the Prepetition Secured
Creditors with respect to anything avising from any of the respective Prepetition Credit
Documents; or (v) the releases set forth in the DIP Loan Documents; and (b) “Challenge
Period™ means (i) with respect to any party-in-interest other than the Statutory Committee for
unsecured creditors, the period from the Petition Date until the date that is seventy five [?5).
calendar days after the entry of this Interim Order and (i) with respect to the Statutory
Committee for unsecured creditors, the period from the date such Statutory Committee is formed
uniil the date that is sixty (60) calendar days theteafter.

{b) Reserved.

{¢)  Upon the expiration of the Challenge Period without the filing of a

Challenge (the “Challenge Period Termination Date”): (A) any and all such Challenges and

objections by any party {including, without limitation, any Statutory Committee, any Chapter 11
trustee, and/or any examiner or other estate representative appointed in these Cases, and any
Chapter 7 trustee and/or examiner or other estate representative appointed in any Successor
(ase), shall be deemed to be forever waived, released and barred, (B) all matters not subject to
the Challenge, and all findings, Debtors’ Stipulafions, waivers, releases, affirmations and other
stipulations as to the priority, extent, and validity as to each Prepetition Secured Creditors’
claims, liens, and interests shall be of full force and effect and forever binding upon the Debtors,
the Debtors’ bankruptcy estates and all creditors, interest hoiders, and other parties in interest in
these Cases and any Successor Cases; and (C) any and all claims or causes of action against any

of the Debtors or the Prepetition Secured Creditors relating in any way to the Debtors or the
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Prepetition Credit Documents shall be forever waived and released by the Debtors® estates, all
creditors, interest holders and other parties in interest in these Cases and any Successor Cases.

{d} For the avoidance of doubt, upon the conversion of any of the Cases to
cases under Chapter 7 of the Bankruptcy Code (or in any other Successer Cases) prior to the
Challenge Period Termmnation Date, the Chapter 7 trustee shall get the benefit of the portion of
the Challenge Period remaining at the time of such conversion.

34, Reservation of Rights: Noetwithstanding anything to the contrary contained in this

Interim Order, in the event there is a timely and successful Challenge by any party in interest (in
accordance with paragraph 33 hereof), the Court may unwind the repayment of the Prepetition
Obligations and order the repayment of such amount to the extent that such payment resulted in
the payment of any Prepetition Obligations consisting of an unsecured claim or other amount not
allowable under sections 502 and 506 of the Bankruptcy Code. Notwithstanding the foregoing, a
successful Challenge shall not in any way affect the validity, enforceability or priority of the DIP
Obligations (except for the portion of the DIP Obligations that refinanced the roll up of the
Prepetition Obligations) or the DIP Liens unless otherwise ordered by the Couwrt after notice to
the DIP Agent and a hearing.

35, No Third Party Rights. Except as explicitly provided for herein, this Interim

Order does not create any rights for the benefit of any third party, creditor, equity holder or any
direct, indirect, or incidenta) beneficiary.
36.  Section 306(c) Claims. Upon entry of the Final Order, no costs or expenses of

administration which have been or may be incurred in the Cases at any time shall be charged
against the DIP Agent, the DIP Lenders or the DIP Collateral, the Prepetition Secured Creditors

or the Prepetition Liens pursuant to sections 105 or 506{c) of the Bankruptcy Code, or otherwise.
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37. No Marshaling/Applications of Proceeds. Upon entry of the Final Order, neither
the DIP Agent, the DIP Lenders, nor the Prepetition Secured Cre&itﬂrs shail be subject to the
equitable doctrine of “marshaling™ or any other similar doctrine with respect to any of the DIP
Collateral.

38.  Section 532(b). The DIP Agent shall be entitled to all of the rights and benefits of
section 552(b} of the Bankruptcy Code. Subject to the entry of the Final Order, the “equities of
the case” exception under section 552(b) of the Bankrupt.c}' Code shall not apply to the DIP
Agent, the DIP Lenders, or the Prepetition Secured Creditors with respect to proceeds, products,

offspring or profits of any of the Prepetition Collateral.

39. Joint and Several Liability. Nothing in this Interim Order shall be construed io
constitute a substantive consclidation of any of the Debtors’ estates, it being u:lldetstﬂ-:}d,
however, that the Debtors shall be jointly and severally liable for the obligations hereunder and
it accordance with the terms of the DIP Facility and the DIP {oan Documents.

4.  Discharge Waiver. The Debtors expressly stipulate, and the Cowrt finds and
adjudicates that, none of the DIP Obligations, the DIP Superprionity Claim or the DIP Liens shall
be discharged by the entry of an order confirmning any plan of reorganization, notwithstanding
the provisions of section 1141(d) of the Bankrupicy Code, unless the DIP Obligations have been
paid in full in cash on or before the effective date of a confirmed plan of reorganization. The
Debtors expressly stipulate, and the Court finds and adjudicates that, none of the Adequate
Protection Liens or Adequate Protection Superpriority Claims shall be discharged by the entry of
an order confirming any plan of reorgamzation, notwithstanding the provisions of section

i1141(d) of the Bankruptcy Code, unless the Adequate Protection Superpriority Claims and
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claims secured by the Adeguate Protection Liens have been paid in full in cash on or before the
effective date of a confirmed plan of reorganization.

41. Rights Preserved. Notwithstanding anything herein to the contrary, the entry of
this Interim Order 15 without prejudice to, and does not constitute a waiver of, expressly or
implicitly: (a} the DIP Agent’s or the Prepetition Secured Creditors’ right to seek any other or
supplemental relief in respect of the Debtors (including the right to seek additional adequate
protection, including, withowt limitation, in the form of reimbursement of fees and expenses of
counsel to the Prepetition Secured Creditors); (b) the rights of any of the Prepetition Secured
Creditors to seek the payment by the Debtors of post-petition interest or fees pursuant to section
506(b) of the Bankruptcy Code; or {c) any of the rights of the DIP Agent under the Bankrupicy
Code or under non-bankruptcy law, including, withcut limitation, the right to (i} request
modification of the antomatic stay of section 362 of the Bankruptey Code, (it) request dismissal
of any of the Cases or Successor Cases, conversion of any of the Cases to cases under Chapter 7,
or appointment of a Chapter 11 trustee or examiner with expanded powers, or (iil) propose,
subject to the provisions of section 112] of the Bankruptcy Code, 2 Chapter 11 plan or plans.
Other than as expressly set forth in this Interim Order, any other rights, claims or privileges
{whether legal, equitabie or otherwise} of the DIP Agent and the DIP Lenders are preserved.

42, No Waiver by Failure to Seek Relief. The failure of the DIP Agent or the DIP

Lenders to seek relief or otherwise exercise rights and remedies under this Interim Order, the
DIP Loan Documents, or applicable law, as the case may be, shall not constitute a waiver of any
of the rights hereunder, thereunder, or othersise of the DIP Agent or the DIP Lenders.

43, Binding Effect of Interim Order. Immediately upon entry by the Court

{notwithstanding any applicable law or rule to the contrary), the terms and provisions of this
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Interim Order shall become valid and binding upon and inure to the benefit of the Debtors, the
DIP Agent, the DIP Lenders, the Prepetition Secured Creditors, all other creditors of any of the
Debtors, any Statufory Committee or any other cowt appointed committee, appointed in the
{Cases, and all other parties in interest and their respective successors and assigns, including any
trustee or other fidumary hereafier appointed in any of the Cases, any Successor Cases, or upon
dismissal of any Case or Successor Case. Notwithstanding anything contained herein with
respect to obligations or limatations when 2 Final Order is entered, the terms of the Final Order
shall be what is binding on all parties.

44.  No Modification of Internm Order. Until and nnless the DIP Obligations have

been paid in full in cash (such payment being without prejudice to any terms or provisions
contained in the DIP Facility which survive such discharge by their terms), and all commitments
to extend credit under the DIP Facility have been terminated, the Debtors renvocably-—weivetht
right-te-seak-and+shall not seek or consent to, directly or indirectly: (a) without the prior written
consent of the DIP Agent (1} any modification, stay, vacatur or amendment to this interim Order;
or (i1) a prionity clain for any administrative expense or unsecured claim against the Debtors
{now existing or hereafter arising of any kind or nature whatsoever, including, without limitation
any adminisitative expense of the kind specified in sections 503{(b}, 507(a) or 507{b) of the
Bankruptcy Code) wn any of the Cases or Successor Cases, equal or superior to the DIP
Superprionity Claim, other than the Carve Out; (b) any order allowing use of Cash Cotlateral
resulting from DIP Collateral; {e) challenge the right of the DIP Agent or the Prepetition Agent
to credit bid in connection with the sale or other disposition of any of the Debtor’s assets; and (d}
any lien on any of the DIP Collateral with priority equal or superior to the DIP Liens {uniess

proposed in contemplation of the payvment in full, in cash, of the DIP Obligations and the
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Prepetition Obligations prior to or simultanecusly with the grant of such lien). The Debtors

5’&&.“ a ot
irpevecly-waic-anv-tghi-te seek any amendment, modification or extension of this Interim

Order without the prior written consent, as provided in the foregoing, of the DIP Agent, and no
such consent shall be implied by any other action, inaction or acquiescence of the DIP Agent.

45, Intenim Oeder Controls. In the event of any inconsistency between the terms and

conditions of the DIP L.oan Documents or this Interim Order, the provisions of this Interim Order
stiall govern and control.

46, survival. The provisions of this Interim Order and any actions taken pursuant
hereto shall survive entry of any order which may be entered: (a) confirming any plan of
reorganization in any of the Cases; (b) converting any of the Cases to a case under Chapter 7 of
the Bankruptcy Code; (c} dismissing any of the Cases or any Successor Cases; or (d} pursuant to
which the Court abstains from hearing any of the Cases or Successor Cases. The terms and
provisions of this Inferim Order, including the claims, liens, security inferesis and other
protections granted to the DIP Agent and Prepetition Secured Creditors pursuant to this Interim
Order and/or the DIP Loan Documents, notwithstanding the entry of any such order, shall
continue in the Cases, in any Successor Cases, or following dismissal of the Cases or any
Successor Cases, and shall maintain their priority as provided by this Interim Ovder until all DIP
Cbligations have been paid in full and all commitments to extend credit under the DIP Facility
are terminated. The terms and provisions concerning the indemnification of the DIP Agent shall
gontinue in the Cases and m any Successor Cases, following dismissal of the Cases or any
Successor Cases, following termination of the DIP Loan Documents and/or the repayment of the

DIP Obligations.
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47, WF Lefters of Credit. Notwithstanding anything to the contrary in this Interim

Order, the DIP Collateral inciudes the Debtors” interest in cash in the possession of Wells Fargo
Bank, National Association or its affiliates (collectrvely, “Wells Fargo™) under its arrangement fo

provide the WF Letters of Credit (as defined in the DIP Credit Agreement) (such arrangement,

the “WF Letter of Credit Arrangement”} for the account of the Debtors (such cash, the “WE

Cash Collateral™. Wells Fargo's lien on the WF Cash Collateral constitutes a Prepetiticn

Permitted Lien hereunder and secures the Debtors’ current or future obligations under the WF
Letter of Credit Arrangement {including for relmbursement of prmcipal, interest, fees, costs and
expenses). To the extent that there is a proper draw under a WF Letter of Credit, the Debtors
consent to Wells Fargo’s use of the WF Cash Coliateral to reimburse itself for such draw plus
any accrued interest, fees, costs and reascnable expenses as long as Wells Fargo notifies the
Debtors of such use and provides a reasonable accounting with respect thereto.

48.  Payoff Letter. Notwithstanding anything to the contrary set forth herein, nothing
in this Interim Order is, or should be deemed to be, an approval of the Payoff Letter.

49, Veased Premises. MNotwithstanding of the rights and remedies set forth hersin or
in the DIP Credit Agreement or the DIP Loan Documents, the DIF Agent’s and each DIP
Lender's right to use or occupy any of the Debtors™ leased premises In commection with the
exercise of any right or remedy upen the occurrence of an Event of Default shall be limited to (i)
the existing rights of the DIP Agent, sach DIP Lender, and the applicable landlord uvnder
applicable non-bankruptcy law, {ii} the written consent of the applicable landlord, or (ili) the
further order of the Court upon motion and notice appropriate under the circumstances.

50.  Final Hearing. The Final Hearing fo consider entry of the Final Order and final

approval of the DIP Facility is scheduled for |~ﬂ3 B3 2015 at @:[3@][? Ju. (ET) before
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the Honorable | __], United States Bankruptey Judge, Courtrcom | ], at the

United States Bankruptey Court for the District of Delaware located at 824 N. Market Street, 3rd
Floor, Wilmington, DE 19801.

51 Notice of Final Hearing: On or before [_ﬁ_] [&], 2015, the Debtors shall
serve, by United States mail, first-class postage prepaid, a copy of the DIP Motion and this
Interim Order upon: {a) the Office of the United States Trustee for the District of Delaware; (b}
the Securities and Exchange Comunission; {c) the Internal Revenue Service; (d) the thirty {30)
largest unsecured creditors of the Debtors at their last known addresses and any other lienholders
of record; () Choate, Hall & Stewart LLP (Attn: John F. Ventola, Esq.) and Mormris, Nicholas,
Arsht & Tunnell LLP (Attn: Derek €. Abbott, Esq.), attorneys for the DIP Agent and the
Prepetition Agent; (f) any party which has filed prior fo such date a request for notices undet
Bankruptey Rule 2002 with the Court; and {g) counsel for any Statutory Committee.

52.  Objection Deadline: Objections, if any, to the relief sought in the Motion shall be
in writing, shatl set forth with particularity the grounds for such objections or other statement of
position, shall be filed with the clerk of the Bankruptcy Court, and personally served upon (a)
Pachulski Stang Ziehl & Jones LLP {Attn: Laura Davis Jones, Esq.) counsel to the Debieors; (b)
the Office of the Umted States Trustee for the District of Delaware; (¢) counsel to any Statutory
Comwpittee; and (d) Choate, Hall & Stewart LLP (Attn: John F. Ventola, Esq.) and Mouris,
Nicholas, Arsht & Tunnell LLP {(Atto: Derek C. Abbott, Esq.), attorneys for the DIP Agent and
the Prepetition Agent, so that such objections are filed with the Court and received by said

parties on or befors [j:ﬂ_ﬂ] p.m. Eastern Time on [[G‘ ng ] I\%L 2015 with respect to entry

of the Final Order.
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53. Effact of this Interim Order. This Interim Order shall constitute findings of fact

and conclusions of law pursuaat to Bankruptey Rule 7052 and shall take effect immediately,

notwithstanding anything to the contrary proscribed by applicable law.

54.  Retention of Jurisdiction. The Court has and will retain jurisdiction to enforce

this Interim Order according o its terms.

Dated: February &, 2015

Wilmington, Delaware M &&

THE HONORABEE MARY F. WALRATH
UNITED STATES BANKRUPTCY JUDGE

e
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EXHIBIT A

DIP Credit Agreement

DOCE SFE707) .3



Case 15-10172-MFW  Doc 65-6  Filed 02/05/15 Page 2 of 120

DEBTOR-IN-POSSESSION CREDIT AGREEMENT

Dated as of February 4, 2013
among
CACHE, INC.,
as the Lead Bomrower

For

The Barrowers Named Herein

The Guarantors Named Herein

SALUS CAPITAL PARTNERS, LLC
az Administrative Agent and Collateral Apent,

and

The Lenders Party Hereto
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DEBTOR-IN-POSSESSION CREDIT AGREEMENT

This DEBTOR-IN-POSSESSION CREDIT AGREEMENT {this “Agreement™) is entered into as
of February 4, 2013, among CACHE, INC., a Delaware corporation {the “Lead Borrower™, the Persons
named on Schedule 1.0] herete (collectively with the Lead Botrrower, the “Botrowers™), the Pesons
named on Schedule 1.02 hereto (cotlechively, the "Guaraptors™), each Lender from time to time party
hereto, and SALUS CAPITAL PARTNERS, LLC, as Administrative Agent and Coilateral Agent.

The Borrowers have requested that the Lenders provide a revolving eredit facility and eattsin
other financial accommodations, and the Lenders have indicaied their willingness to lend, in each cese on
the tetins and condilions set {prth herein,

On Febroary 4, 2015 (the “Petition Date™), the Borrowers commenced cases (collectively, the
“Chapter 11 Case™) under Chapter 11 of the Bankruptcy Code, 11 US.C. 101 et seq. {the “Bankruptey
Cade™), by fling voluntary pelitions for relief under Chapter 11 with the United States Bankruptcy Court
for the District of Delaware (the “Bankrptey Comt™). The Borwwers continue io operate their
busingsses and manage their properties as deltors and debtors-in-possession pursuant to Sections 1307(a)
and 1103 of the Bankruptey Cods.

The Borrowers have requested, and the Agent and the Lenders have agreed, upon the termns and
conditions set forth in this Apreement, to make available to the Borrowers a senior secured revolving
credit facility in an aggrepate mincipal amount not to exceed () $22,000,000 for the period from and
inchuding the Closing Pate 1o the date wpon which the Loan Parties recelve the Initial Guaranty Payment
and (b} $12,000,000 thereafter, in order to, among other puiposes, {x) repay all obligations cutstanding
under the Prepetition Credit Agreement in full upen the eniry of the Final Financing Order, {v) fund the
administrative expenses of the Chaptér 11 Case in accordance with the Approved Budget, and (z) provide
working capital for the Bormowers during the pendency of the Chapter 11 Case in accordance with the
Approved Bodget.

The Loan Patties desire io secure the Obligations under the Loan Documents by granting to the
Agent, on behalf of itself and the other Credit Parties, a security interest iz and liens upon all or
substantialty atl of their assets, whether now existing or hereafier acquired, in each instance as more-fully
set forth in the Loan Documents and in the Financing Orders.

All Obligations of the Lian Parties to the Agent and the Lenders hereunder and under the other
Loan Docoments ghall be full recourse to each of the Loan Parties and secured by the Agent’s security
interest in and liens on all or substantiably all of the assets of the Loan Parties ingluded in the Collateral.

In consideration of the mutual covenants and agreements herein contzined, the parties hereto
covenait and aptee as follows;

ARTICLE }
DEFINITIONS AND ACCOUNTING TERMS

1.0F  Defined Terms. As used in this Agreement, the following terms shall have the meanings
set forth below:

“Acceptable Document of Title™ means, with respett to any lrventory, a tanpible, negottable bill
of Jading or other Document {as defined in the UCC) that (a) i5 issued by a common carrier which is not
an Affiliate of the Approved Foreign ¥endor or any Loan Party which is in actual possession of such
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Tnventory, (b) 13 tssued to the order of a Loan Paty or, if s0 requested by the Agent, to the order of the
Agent, {c) names the Agent a3 & notify parly and bears a conspicuous notetion on its face of Lhe Agents
security interest therein, (d) is not subject to any Lien (other than tn favor of the Agent), and () is on
terms otherwise reasonably acceptabie to the Agent.

“ACH" means automated clearing house transfers.
“Accommodation Payment™ as defined in Sectipn 10.21{d}.

“Account™ means “accounis” as defined in the UCC, and alzo means a right fo payment of a
monetary obligation, whether or not eamed by performance, (a) for property that has baen or iz to be sold,
Jeased, licensed, assigned, or othetwise disposed of, (b) for services rendered or to be rendered, () for a
policy of insurance issoed or to be issued, (3) for a secondary obligation incurred or t be incurred, {2) for
energy provided or to be provided, (f) for the use or hire of & vessel under a charter or other contract, {g)
arising out of the use of a credit or charge card of information contained on or for use with the casd, or (h)
as winnings in 4 fottery or other game of chance operated or sponsored by a state, governmental unit of a
state, or person licenzed or autherized ko operate the game by a state or guvmnnental unit of a state. The
tertn “Ascount” includes health-care-insurance receivables.

“Acr” shall have the meaning provided in Seeton 10.17.

“Adjusted LIBO Rate™ means an interest rate per annum {rounded upwards, if necessary, to the
next 1414 of one percent) equal to the greater of {a) (i) the LTBO Rate multiplied by (i) the Statutory
Reserve Rate, and (b) 2:.00%.. The Adjusted LIBC Rate will be adjusted automatically as of the effective
date of any change in the Statutory Reserve Rate.

“Adrministrative Agent” means Selus in its capacity as administrative agent onder any of the Loan
Locuments, or any succeszor thereto in such capacities.

“Administrative Questionnaire™ means an Administeative Questionnaire in a form supplied by the
Agent.

“Affiliate” means, with respect to any Person, (i) another Person that directly, or indirectly
throuph gne or more intermediaries, Controls or is Controlled by or is under common Control with the
Petson sprecilied, (i) any director, officer, managing member, partner, trostee, or bemeficiary of that
Persan, {Jii) any other Person direetly or indireatty holding ten percent (10%4) or more of any class of the
Equity Interests of that Person, and (1v) any other Person ten peroent {10%) or mare of any class of whose
Equity Interests is held directly or indirectly by that Person.

“Apgent” means Salus in its capacity as Administrative Agent and Collateral Agent under any of
the Loan Docurments, or any successor thereto in such capacities.

“Agent's Office™ means the Agent’s address and, s eppropriate, account as set forth on Schedule
10.02, or such other address or account ax the Apgenl may lrom time to lime notify the Lead Bormewer and
the Lenders.

“Agent Party™ shall have the meaning specified in Section 10.02(c).
“Agprepate Commitments” means the Commitments of all the Lenders. Fer the peried. from and

including the Closing Date to the date upon which the Lead Bormgwer recefves the Initial Guaranty
Payment, the Aggregate Commitments are 522,000,000, Upon the Lead Borrower™s recaipt of the [nitial
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CGuaranty Payment, the Aggregate Commibments shall automatically and permanently be reduced to
$12,000,00H,

“Apgreement” means this Credit Agreement, as the same may be amended, restated, supplemented
or modified from time to time.

*Allocable Amount™ has the mesning specified in Section 10.2 Hd).

“Allywed Professional Fees® means professional fees and expenses of the Case Professionals, to
the extent such fees and expenses are ultimately allowed and payable pursuant to an order of the
Bankrupicy Court {which order has not been reversed, vacated, or stayed),

*Applicable Lenders™ means the Reguired Lenders, ali affected Lenders, or all Lenders, as the
context may require.

“Applicable Margin™ means 5.50%.

“Applicable Percentage® means, with respect to sny Lender at any time, the percentage {carricd
aut to the nimth decimal place) of the Apggregate Commitments represented by such Leoder’s
Commitment at such time. If the commitment of each Lender to make Loans have been terminated
pursoant to Section 2,05 or Section 8.02 or if the Ageregate Commitments have expited, then the
Applicable Percerage of each Lender shall be determined hased on the Applicable Percentage of such
Lender most recently in effect, giving effect to any subsequent assignments. The jmitiz| Applicable
Percentape of each Lender is set forth opposite the name of such Lender on Schedule 2.01 ot in the
Agsignmemt and Assumption pursvant to which such Lender becomes a party hereto, as applicable.

“pppraisal Percentage™ means one hundred seven and ane half percent (107.5%).

“Appraised Value” means (a) with respect t¢ Eligible Inventory, the aporaised orderly liguidation
value, net of costs and expenses to be incorted in connection with any such liguidation, which value is
expressed as a percentage of Cost of Eligible Inventory as set forth in the javentory stock ladger of the
Borrowers, which value shall be determined from time to time by the most recent appraisal undertaken by
an independent appraiser engaged by the Agent, or (b) with respect to Eligible Intellectual Property, the
appraised orderly liquidation vatue of Eligible Intellectyzl Property as set forth in the most recent
appraisal of Eligible Intellecival Property 2: determined from time to time by an independent appraiser

engared by the Agent

“Approval Order” has the meaning provided in the Sale Agency Agreement.

“Approved Bodget” means the deltor-in-possession thirteen (13) week budget prepared by the
Lead Borrower and furnished to the Agent on or before the Closing Date, as the same may be updated,
modified and/or supplemented thersafer from time o time as provided in Section 6.01(2), which budget
shall include a weekly cash budpet, including information an 2 line itemn basis as to {a) projected cash
receipts, (b) projected disbursements {incleding crdinary course operating expenses, bankruptcy-related
expenses (including professional fees and expenses), capita) expenditeres, asset sales and dispositions and
fees and expenses of the Agent {including covnsel therefor) and any other fees and expenses relating to
the Loan Documents}, and (¢) 4 caleulation of Availability. MNotwithstanding the foregoing or any other
provision of this Agreement to the contrary, the debtor-in-possession budgats filed with the Bankeuptey
Caourt shall not be required to set forth the same teve! of line-item detail as the cormesponding A pproved
Budgeis.
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“Approved Budget Variance Report™ means, with respect to any Measurement Period, a report
certified by a Responsible Officer of the Lead Borrower {a) showing each of the following by line item
{w)actual receipls for both inventery and mvenues during such Measurement Period, (x) actual
disbursement amounts during such Measurement Period (other than Allowed Professionsl Fees and fees
and expenses of counsel for the Agent), {¥) cash on hend as of the last day of such Measurement Period,
{z) Availability as ol the last day of such Measurement Period, (b) identifying all variances, on & line-item
basis, from amounts set forth for each of the Measurement Periods in Lhe Approved Bodget, and
(c) including explanations for all material variances. The calculation of any variance for purposes of
determining the Botrowers' compliance with Section 7.15 shall be set forth on the Approved Budget
WVariance Report.

“Approved Foreign Vendor™ means a Forgign Vendor which (a) i3 located in any coumtry
acceprable 1o the Agent in its Penmitted Discretion, {b) has received timely paymem (subject to any
payment terms allowed by such Foreige Yendor) or performance of all obligations owed to it by the Loan
Parties, (c] has not asserted and has no right to assert any reclamation, repossession, diversion, stoppage
in transit, Lien or title retention rights in respect of such Inventory, and (d), if 20 requested by the Apent,
has entered inte and is in full compliance with the terms of a Foreign Vendor Agreement.

“Approved Fond”™ means any Fund that is administered or managed by (a) a Lender, (&) an
Affiliate of a Lender, {c) an entity or an Affiliate of an entity that administers or manages a Lender ov (d)
the same investment advisor or an advizer under common control with such Lender, Affliate or advisor,
as applicable.

“Approved Liquidator” means a professional liquidator, broker or other advisor acceptable to the
Agent.

“Ap'prwed Sale™ has the meaning provided in Section 6.34(s}.

“Assignee Group” means two or more Eligibla Assipness that are Affiliates of one another or two
or more Approved Funds managed by the same investment advisor.

“Assignment and Assumption” means an assignment and assumption entered into by a Lender
and an Eligible Assignee (with the conzent of any party whose consent is reguived by Seetion 10.060b)),
and accepted by the Agent, in substantially the form of Exhibit D or any other form approved by the
Agent,

“Attributable Indebtedncss™ means, on any date, (2) in respect of any Capital Lease Obligation of
any Person, the capifalized amount thereof that would appear on a halance sheet of such Person preparad
as of such date in accordance with GAAP, and {h) in respect of any Synthetic Lease Obligation, the
capitalized amount of the remaining lease or shmilar payments onder the relevant lease or gther applicable
agreement or instrument that woeuld appear en a balance sheet of such Person prepared as of zuch date in
accordance with GAAP if such ltase, agreement or instrement wert accounted for as a capital lease.

“Availability” means, as of any date of determination thereof by the Agent, the result, if a
positive number, of:

fa) thee Waximum Committed Loan Aniount
minug

(h) the Total Cutstandings.
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In calculating Availability at any time and for any purpose under this Agreement, the Lead
Bumower shall certify o the Agent that all ordinary course Post-Petition Obligations {other than Allowed
Professional Fees) are being paid within fifteen {15) days after the due date thereof {or are being
contested in good faith with adequate reserves established by the Borrowers).

“Availability Period” means the period from and including the Clasing Date to the Termination
Date,

“Availabilily Reserves” means, without duplication of any other Reserves or items to the extent
such items are otherwise addressed or excluded through eligibility criteria, such reserves as the Apent
from time to time determines in its Permitted Discretion as being appropriate (a) to reflect the
impediments to the Agent's ability to realize upon the Collateral, {b) to reflect claims and Labilitics that
the Agent determines will need to be satisfied in connection with the realization upon the Collateral, (¢} to
reflect eriteria, events, conditions, contingencies or risks which ndversely affect any component of the
Borrowing Base, or the assets, boginess, financial performance or financial sondition of any Loan Party,
or {d} to reflect that a Default or an FEvent of Defanlt then exists. Without limiting the generalicy of the
foregaing, Availabibity Ressrves may include, in the Agent’s Pennitted Discretion, (but ane not linited to}
reserves based on: {1) rent, provided, that rent Reserves for locations leazed by any Loan Party {A) shall
naot be taken for any such leased locations covered by 2 Coliateral Access Agreement and (B) for all other
such locations, shall be limited to three monthe® rent for such leazed location; (ii) customs duties, and
other costs to release [nventory which is being imported into the United States; {iii) outstanding Taxes
and other governmental charges, including, without limitation, ad valersem, real estate, personal property,
sajes, claims of the PBGC and other Taxes which may have priority over the Liens of the Apent in the
Coilateral; (iv) salaries, wapges and benefits doe to smplovees of any Bomower, {v) customer credit
liabilities consisting of the aggregate remaining value at such time of {a) outstanding pift certificates and
gift eards of the Borrowers entitling the helder thereof to use all or a portion of the certificate or gift card
to pay all or a portion of the parchase price for any Inventory, (b) outstanding merchandize credits of the
Borrowers, and (c) linbilitiss in conpection with frequent shopping programs of the Borrowers, which
Availability Reserves with respect to such customer cradit lizbilities wil] on the Closing Date be in an
amount equal to 25% of such customer credit liabilities, and thereafter will be adjusted in the Agenl’s
Permitted Discretion based on changes in the Loan Parties” business practices regarding such customer
credit liabilities; (vi) deposits made by customers with respect to the purchass of pood: or the
performance of services and layawsy obligations of the Borrewers; (vH) reserves for reasonably
anticipated changes in the Appreised Value of Eligible Inventory belwesn appraisals; {viil)
warehousemen’s or bailee’s charges and other Permitted Encumbrances which may have priority over the
Lien of the Apent in the Collateral, provided, that Reserves for warehousemen's and bailee’s charges
{A} shall not be taken for locations covered by a Collateral Access Agreement and (B) for all other such
locations, shall be limited to three months” charges for any such other location; (ix) amounts due to
vendors on account of consigned soods; () Cash Management Reserves; {x3) Bank Products Reserves;
{xii) rayalties payable in respect of licensed merchandise; (xif) the full Carve-Out Amount at the time of
caleulation; (xiv) the Prepetition Reserve; and {xv) trust fund Tax ohligations of the Loan Parties.

“Bank Products” means any services or Tacilities provided to any Loan Party by the Apent or any
of its Afiiliates (bt excluding Cash Management Services) including, without limitation, on account of
(a} Swap Contracts, (b} merchant services constituting a hne of credit, (c) leasing, (d) Factored
Receivables, and (&) sopply chain finance services including, withoot Bmitation, trede payabie services
anct supplier accounts receivable purchases.

“Bank Products Reserves™ means such reserves as the Apgent from lime to time defermines in jts
Permitted Discretion as being appropriate to reflect the Jiabilities and obligations of the Loant Parties with
respect o0 Bank Producis then provided or outstanding,
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“Bankruptey Code™ has the meaning specified in the Recitals hereto,
“Bankruptey Court™ has the meaning specified it (e Recitals hereto.
“Bidding Procedures Order” has the meaning provided in Section 6.24(d).

“Blocked Acconnt”™ means 3 deposit accoont in which any funds of any of the Loan Parties from
one or mare DDAs (other than Exeluded Accounts) are concentrated.  For the aveidance of doubt, no
DDA with a balance of less than $7,50:0 shall be required to be a Blocked Account hereunder.

“Blacked Accounl Agreement™ means with respect to any Blocked Account established by a
Loan Party, 2n agreement, in form and subsiance reasonebly satisfactory to the Apgent, establishing
control, pursuant to Section 3-104 of the UCT or ether applicable section of the UCC, of such Blocked
Account by the Agent and whereby the applicable Blecked Account Bank agrees to comply only with the
instructions eriginated by the Apent without the further consent of any Loan Party,

“Blocked Account Bank™ means each bank with whom a Blocked Account is maintained and
with whaom a Blocked Account Agreement has been, or is required to be, execoted in accordance with the
terms hereof

“Bona Fide Debt Fund™ means with respect to any Company Competitor, sny debt fund,
investment vehicle, regulated bank entity or unregulated lending entity that is {2) engaged in making,
purchasing, holding or otherwise investing in loans and similar extensions of credit in the ordinary course
of business and (b) manapged, sponsored or advised by any Person that is controlling, controlled by or
under conmmon control with such Company Competitor, but only to the extent that no personnel involved
with the investment in such Company Competitor, (x} directly or indirectly makes, has the right to make
or pariicipates with others in making investment decisions with respect to or otherwise causes the
direction of the investment policies of such debt furd, nvestment vehicle, regulated bank entity or
urregulated lending entity ot (y} bas access to any information {other than information that is publicly
available) relating to the Lead Botrower or its Subsidiaries and/er any entity that forms a part of any of its
business {including any of its subsidiaries).

*Borrower Materials” means any Borrowing Base information, reports, financial statements and
other materials delivered by the Bomrowers hereunder (including the Approved Budget and Approved
Budget Varianee Report) as well as other Reports and information provided by the Agent to the Lenders.

“Borrowers™ has the meaning specified in the introductory paragraph hereto,

“Berrowing” means a borrowing consisting of simultansons Committed Loans made by each of
the Lenders purspant 1o Seclion 2.01

“Borrowing Base™ means, at any time of calcolation, an amount equal to:

{a) the face amount of Eligible Credit Card Receivables muitiplied by the Credit
Card Advance Rate;

plus

{b} the Cost of Cligible Inventory, net of Inventory Reserves, multiplied by Lhe
product of the Appraisal Percentage multiplied by the Appraised Value of Eligible Inventory;
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provided, however, the availability generated pursuamt to this clause (b} and atiributable to
Eligible In-Transit Inventory shall at no time exceed $5,000,000;

plus

{c) 100% of the value of the Eligible Intellectual Property; provided, that the valve
of the Eligible Intellectual Property is deemed to be $2,000,000 for all purpeses under this
Aptreement 50 long as such Collateral continues to constitute Eligible Intellectual Property
herennder;

plus

{d) 100%% of Eligible SAA Occupancy Receivables;

plus
(e} 90% of the Bligible SAA Guaranty Rr.ceivaﬁle;
minug

{r the then amount of all Availability Reserves,

“Borowing Base Certificate” means a certificate substantially in the form of Exhibit E hersto
(with such changes therein as may be required by the Agent to reflect the components of and reserves
agsinst the Borrowiog Base as provided for hereunder from time to time), executed and certified as
accurate and complate by a Responsible Officer of the Lead Bomower which shall include appropriate
exhibits, schedules, supporting documentation, and additional reports as reasemably requested by the
Agent,

“Business Day” means any day other than a Satorday, Sunday or other day on which commercial
banks gre authorized to close under the Laws of, or are in fact closed in, the state where the Agent's
Office i located.

*Capital Lease Obligations” means, with respect ta any Person Tor any period, the obligations of
such Person 1o pay rent or other amounts vnder any lease of (or other armangement conveying the right to
use) real or personal property, or a combination thereef, which obligations are required to be classified
and accounted for as liabilities on 2 balance sheet of such Person under GAAP and the amount of which
obligations shall be the capitalized amount thereof defermined in accordance with GAAP,

“Carve-Out” means, eollactively, the following expenses: (a) all fees required to be paid to the
Clerk of the Bankroptey Court and to the Office of the United States Trustee pursuant to 28 U.5.C.
§1930{a) and Section 3717 of titte 31 of the United States Code, (b} Allowed Professional Fess of Case
Frofessienals incured prior te the delivery of a Carve-Out Tripger Notice (net of any relainers maintained
by such Cage Professionals), limited 1o the budgeted amounts set forth in the Approved Budget as of any
applicable date of determination {for the avoidance of doubt, amounts incwred in any week in excess of
the Approved Budget may be added to amounts incurred in any prior or subsequent weeks wnder the
Approved Bodget), which amounts shall be funded into the Professional Fee Escrow Account weekly
pursuant to the Approved Budget and (c) $200,000 for Allowad Professional Fees of Case Professionals
incurred following the delivery of a Carve-Out Trigger Notice, which amaunt under clause (g (the “Final
Carve-Oyi_Coniribution™) shall be funded into the Professional Fee Escrow Account by the Agent
promptly epon the delivery of a Carve-Out Trigger Motice. The Professional Fee Bscrow Account shall

e
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be used to make disbursements to Case Professionals in the amounts and at the times authorized by the
Bankruptey Court and for no other purpose. No portion of the Carve-Out, nor any cash collateral or
proceeds of the Loans may be used in violation of the Financing Orders. Any amounts ¢n deposit in the -
Professional Fee Eserow Account after the payment in full of all Allowed Professional Fass of Case
Professionals pursuant to final fee applications and orders in the Chapter 11 Case shall be returned io the
Ageni, which amounts shall be applied to the Obligations in the order requited in Section 8.03 of this
Agresment.

“Carve-Cut Amount™ means, as of any date of determination, an amount equal to the sum of
(r} the amount of expenses under slause {a) of the definition of Carve-Cut incurred and unpaid as of such
date plus (b) amounts required to be funded inte the Professional Fes Escrow Account on or before such
date pursuant 1o elauses () and {c) of the definition of Carve-Out, minus {c¢} amounts actually fanded into
the Professional Fee Escrow Accmmt on or before such date.

“Carve-Out Trigger Event™ means the occutrence of (a) an Event of Default, or (b) a Sele Trigger
Event.

“Carve-Owt Trigger Notice” means & wiitten notice by the Agent to (i) lead bankrupicy counsel
for the Loan Parties, (ii) counse) to any Stetutory Committes, and (iii) the .5, Trustee following the
occurrence of a Carve-Our Trigger Event, expressly stating that the Availability Pericd has terminated
and that the Agent will be funding the Final Carve-Out Contribution into the Professional Fas Escrow
Aucocount.

“Case Professionals” means the Loan Parties’ and any Statutory Committes’s professionsls,
retained by either of them under Section 327 or Section 1143(a) of the Bankruptcy Code.

“Cash Eguivalents™ means any of the types of Permitted Investmenis permitted purscant to
clauses (a) through () of the definition thereol.

“Cash Management Bank”™ means another institution as approved by Agent in its Permitied
Discretion.

“Cash Menagement Ordetr™ means the order of the Bankruptcy Court substantizlly in the form of
Exhibit H enfered in the Chapter 11 Case, together with all extensions, modifications and amendments
that are in form and substance acceptabie to the Agent in its Permitted Discretion, which, among other
matters, authorizes the Loan Parties to eee their cash management system.

“Cash Manapement Reserves” means such reserves as the Apent, from time to time, determines
in its Permitted Discretion a5 being appropriate to reflect the remsonably anticipated liabilities and
obligations of the Loan Parties with respect to Cash Manapement Services then provided or outstanding.

“Cash Management Services” means any cash management services or facilities provided to any
Loan Parly by the Cash Management Bank or any of its Affiliates, incloding, without limitation: (a) ACII
transactions, (b) controlled disbursement services, treasury, depository, overdrafi, and elsstronic fonds
transfer services, {c) credit or debit cards, {d) credit card processing services, and {e) purchase cards.

“CERCLA™ means the Comprehensive Enviranmental Response, Compensation, and Liability
Ach, 42 US.C. § 9601 et sea.

“CERCLIS™ means the Comprehensive Envirenmental Response, Compensation, and Liability
information System maintained by the United States Environmeintal Protection Agency,

-B.
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“CFC" means (i) a Person that is a controlled foreign corporation under Section 957 of the Code
or {ii} a Person that is treated az disregarded as separafe frem its owner which is desmed o own sl
interests in a “CFC™ as described in claose (i),

“Change in Law™ means the occurrence, after the date of this Agreement, of any of the following:
{a) the adoption or taking effect of any law, rule, regulation or treaty, (b) any change in any law, Tule,
regulation or treaty or in the administration, interpretation, implementation or application thereof by any
Governmental Authority or (¢} the making or issuance of any reguest, puideline or directive (whether or
not having the force of law} by any Governmental Authority; provided, however, for the purposes of this
Agreginent: (x) the Dodd-Frank Wall Street Reform and Consumer Protection Act and all reguests, rules,
guidelines or directives thereunder or issued in cormection therewith and (¥) alt requests, rules, guidelines
or directives promulgated by the Bank for International Seftlements, the Basel Committee on Banking
Supervision (ot any successor or similar avthority} or the United States or foreign regulatory authorities,
in each case pursvant to Besel 1[L, shall in cach case be deemed to be a “Change in Law”, regardless of
the date enacted, adopted or isaued.

*“Change of Conirel” means an event or series of events by which:

{a) any “person” or “group” {as such terms are used in Section 13{d) and 14(d) of the
Securitics Exchange Act of 1934, but excluding any employes benefit plan of such person or its
subsidiaries, and aoy person or entity scting in its capacity as trustee, agent or other fidugiary or
administrator of such plan} becomes the “beneficial ovwner” (as defined in Rules §3d-3'and 134-5
uniler the Securities Exchange Act of 1934, except that a person or group shell be deemed to have
“heneftelal ownership™ of all securities that such person or group has the right to acquire, whether
such right 15 exercisable immediately or only after the passape of time (such right, a “option
right™)), directly or indirectly, of 33% or more of the Equity Interests in the Lead Bosrower
entitled to vote for members of the board of directors or equivalent governing body of the Lead
Borrower on & folly diluted basiz (and taking into account all such Equity Interest that such
“person™ ar “group™ hag the right to acquire pursuant to any option right); or

. ([} during any period of twelve {12) consecutive months, a majority of the members
of the board of dirsctors or other equivalent governing body of the Lead Bomrower cease to be
composed of individoals (1} who were members of that board or equivalent governing hody on the
fiest day of such peried, (ii} whoese election or nomination to thet board o equivalent governing
body was approved by individuals reféired to in clanse (i) above constituting at the time of such
election or nomination at least a majority of that board or equivelent goveming body or (iii)
whose election or nomination to that board or other equivalent governing body was approved by
individuals referred to in clavses (i) end (1i) above constiteting at the time of such slection or
nomination at least a majorily of that baard or equivalent governing body; or

{c} any “change in control” rs defined in any Orpanizational Dosument of any Loan
Pariy or in any Material Contract, or any document governing Material Indebtedness of any Loan
Party; or

{d} the Lead Borrower fails at any time to own, directly or indirectly, one-hundred
percent (100%) of the Equity Interssts of each other Loan Panly free and clear of all Liens (other
than the Liens in favor of the Agent and Liens granted under the Prepetition Loan Documenis),
except where such failure is as a result of a transaction permitted by the Eoan Docurnents.

“Chapter i1 Case™ has the meaning specified in the Recitals heretn,

-
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“Closing Date” means the ficst date all the conditions precedent in Section 4.01 are satisfied ot
waived in accordance with Section 10.01. ’

“Closing Fee™ has the meaning specified in Segiion 2.08(a).

“Code™ means the Internal Revenve Code of 1986, and the repulations promulgated therennder,
as amended and in effect.

“Collateral™ means any and all “Collateral” as defined in any applicable Secority Documeant and
all ether property that is or is intended under the terins of the Security Documents to be subject to Liens in
favor of the Agent other than an assct of a CFC.

“Collateral Access Agreement” means an agreement reasopably satisfactory in form and
substance to the Agent executed by (a) a bailes or other Person in possession of Collateral, and (b} any
landlord of Real Estate leased by any Loan Party, pursuant to which such Person (3) acknowledges the
Agent’s Lien on the Collateral, {ii) releases or subordinates such Person’s Liens in the Collateral held by
guch Person or located on such Real Estate, (i) provides the Agent with acress to the Collateral held by
such bailes or other Person or focated in or on such Real Estate, (iv) a: to any landlord, provides the
Agent with a reasonable time to self and dispose of the Collateral from such Real Estate, and (v) makes
such other agreements with the Agent as the Agent may reasenably require.

_ “Collateral Agent” means Saluz in its capacity as collateral agent wnder any of the Loan
Documents, or any successor thereto in such capacities.

“Commitment” means, a5 to each Lender, itz cbligation to make Committed Loans to the
Bomowers purseant to Section 2.01 in an aggregate principal amount at any gne time outstanding not to
- exeeed the amount set forth opposite such Lender’s name on Schedule 2.{1 or in the Assipniment and
Assumption pursuant to which the Lender becomes a party hereto, as applicable, as such amount may be
adjusted from time to e in accordance with this Agreement.

“Commitinent Fee™ has the meaning specified in Section 2.08(d).
“Comreitted Loan® has the meaning specified in Section 2.01(a).

“Committed Lean Netice™ means a notice of 2 Borrgwing, pursuant to Section 2.02, which, if in
writing, shail be substantially in the form of Exhibit A

“Commodity Exchange Act” means the Commodity Bxchange Act (7 US.C. §1 et seq), as
amended from time to time, and any successor statote,

*Company Competitor” means competitors of the Lend Borrower and its Subsidiaries reazonably
identified by the Lead Borrower in wiiling to the Agent on or before the Closing Date {as such list may be
supplemented from lime to time in zccordance with the terms hereof); provided, howewer, “Company
Competitor” shall, at ho time, include anmy Lender or any Affiliate of a Lender, or any Approved Fund of
any Lender.

“Compliance Certificate™ means a cenlificale substantially in the form of Exhibit C.

“Concentration Ascount” has the meaning provided in Section 6.13(c}.
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*Consent™ means sctual consent given by a Lender from whom such consent is sought; or the
paszage of seven (7) Business Days from receipt of written notice to a Lender from the Apent of a
propased course of action to be followed by the Agent without such Lender giving the Agent writien
notice of that Lender’s objection to such course of action.

“Consultants™ has the meaning specified in Section 6.24.

“Comtractual Dbiigatinn” mesns, as to any Person, any provision of any apgreement, instrument or
other undertaking to which such Person iz a party or by which it or any of its property iz boond.

“Conmtre}” means the pessession, directly or indirectly, of the power to ditect or cause the
direction of the management or policies of a Persor, whether through the abllity to exercise voting power,
by contract or otherwise. “Controlling” and “Controlled” have meanings correlative thereto.

“Cost™ means the lower of cost or market value of Inventory, based upon the Borrowers'
accounting practices, known to the Agent, which praciices are in effect on the Closing Date as such
calenlated cost is determined from invoices received by the Bomowers, the Borrowers® purchase joumnals
or the Borrowers' stock ledger. “Cost™ does net include inventory capitalization costs or other non-
purchase price changes (such as freight) used in the Borrowers® calculation of cost of goods sold.

“Credit Card Advance Rate™ means one hundred percent (100%)].

“Credit Card Issuer™ shall mean any person (other than a Bomower or other Loan Party} who
issues or whose members issue credit cards, inclnding, without limitation, MasterCard or VISA bank
credit or debit cards or other bank credit or debit cards issued through MasterCard International, Inc.,
¥isa, U.5.A., Inc. or ¥isa International and American Exprass, Discover, Diiners Club, Carte Blanche and
othet non-bank eredit or debit cards, including, without limitation, credit or debit cards issued by or
through American Express Travel Related Services Company, Inc., and Movus Services, Inc. and other
issuers approved by the Agent.

“Credit Card Processer” shall mean any servicing ot processing agent or any factor or finuncial
inteemnediary wha facilitates, services, processes or manages the credit authorization, billing transfer
andfor peyment procedares with respect to any Borcower™s sales transactions invelving eredit card or
debit card purchases by customers using credit cards or debit cards issued by any Credit Card lssuer.

“Credit Card Notifications™ hazs the meaning provided in Section 6.3 3(2)5).

“Credil Card Receivables” means each “payment intangible™ (as defined in the UCC) together
with all income, payments and proceeds thersof, owed by a Credit Card lssuer or Credit Card Processeor to
a Loan Party resulting from charges by a custormer of a Loan Party on credit or debil cards issued by such
Credit Card Izssuer in connection with Lhe sale of goods by a Loan Party, or services performed by a Loan
Parly, in each case in the ordinary cowrse of its business.

“Credit Extenzion™ means a Borrowing.

“Credit Party™ or “Credit Parties” means (a) individually, {i) each Lender and each of its
Affiliates which provides Bank Producis or Cash Manapement Services to the Loan Patties, (ii) the
Agent, (iii} each beneficiary of each indemnification obligation undertaken by any Lean Party under any
Loan Document, (iv) any other Person to whom Oblipations under thizs Agreement and ather Loan
Docoments are owing, and (v) the permitted successors and assipns of each of the foregoing, ard (b}
eollectively, all of the farezpoing.
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“Credit Party Expenses” means, withoot limitation, {a) all reasonable and documented
cut-of-pecket expenses incurred by the Agent and its Affiliates in connection with this Agreement aod the
other Loan Docoments, including without iimitation (i) the reagonable and documented fees, charges and
disbursements of (A) one primary counsel for the Agent and local counsel, if necessary, {B) outside
consultants for the Apent, (€} appraisers, (DY commercial finance examinations, and (E) ail such
reasonable and decumented out-of-pockel expenses incurred during any workout, restructuring ar
negotiations in respect of the Obligations, and (ii) in connection with {A) the syndication or financing of
the credit facilities provided for herein, including any fees or expenses incurred in connection wilh
obtaining a rating for such credit facilities, {B) the preparation, negoliation, manspement, execution and
delivery of this Apreement and the other Loan Documents or any amendments, medifications or waivers
of the provisions thereof (whether or not the transactions conternplated heeby or thereby shall be
consummated), {C) the administration of this Agreement and the other Loan Documents, (D} the
enforcement or protection of the rights of the Credit Parties in connection with this Agreement or the
Loan Documents or efforts to monitor, praserve, protect, colleet, or enforce the Collateral, or (E} any
wirkout, restructuring or negotistions in respect of any Obligations, (b) [Reserved]; (c) all reazonable and
customary fees and charges {as adjusted from time to time) of the Agent with respect to access o online
Loan inforination, the disbursement of funds {or the receipt of funds) to or for the ascount of Loan Parties
{whelher by wire transfer or otherwise), together with any reasonable and docomented out-of-pocket costs
and expenses incurred in connection therewith; and {d) upon the oecurrence and during the continuance of
an Bvent of Default or ypon any increase in the amount of Aggregare Commitments afier the Clozing

Date, all reasonable and documented omt-of-pocket expenses incurred by the Credit Parbies who are not -

the Agent or any Affiliate thereof, provided that such Credit Parties shall be entitled to reimbursement for
no more than one counsel representing alk such Credit Parties {(absent a conflict of interest in which case
the Credit Parties may engage and be reimbursad for additional counsel).

"“Customs Broker/Carrier Apgrecment” means an agreement in form and substance ressonably
satisfacdory to the Agent among a Borrower, a customs broker, freight forwarder, consolidator or carrier,
and the Agent, in which the customs broker, freight forwarder, consolidaior or carrier acknowledpes that
it has control over and holds the documents evidencing ownership of the subject Inventory for the benefit
of the Agent and agrees, vpon notice from the Agent, to hold and dispose of the subject Inventory salely
as directed by the Agent.

“DDA™ means sach checking, savings or other demand deposit account maintained by any of the
Loan Parties. All funds in each DDA shall be conclusively presumed o be Collateral and proceeds of
Collaterat and the Agent and the Lenders shail have no dity to inquire as to the source of the amounts on
deposit in any DDA,

DDA Hotification™ has the meaning provided therefor in Section 4. 13fa)iii).

‘Debtor Relief Laws™ means the Bankruptey Code and all otker hiquidation, conservatorship,
bankrupley, assignment for the benefit of creditors, moratorium, rearrangement, receivership, insalvency,
reorganization, or similar debtor relief Laws of the United States or other applicable jurisdictions from

time to time in effect and affecting the rights of craditors peneraily.

“Default™ means any evenl or condition that comstitutes an Evenl of Default or that, with the
giving of any notice, the passage of time, or both, would ba an Event of Defaolt,

“Pefault Rate™ means an interest rate equal to the interest rate (including any Applicable Margin}
otherwise applicable to such Loan plus three percent {3%3) per annum.

=12
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“Defaulting Lender” means, subject o Section 2.14(kY, any Lender that (a) hag failed to (1} fimd
all or any portion of its Committed E.oans within twe Business Days of the date such Committed Loans
were required to be funded hereunder, or (ii) pay 1o the Agent or any other Lender any other amount
required to be paid by i hereunder within two Business Days of the date when due, (b} has netified the
Lead Borrower or the Agent in writing that it does not intend to comply with its fonding obligations
hereunder, or has made & public statement to that effect, () has fafled, within three Business Days after
written request by the Apent or the Borrower, to confinm in writing to the Agent and the Borrower that it
will comply with its prospective funding oblipations hereunder (provided that such Lender shall cease to
be a Defaulting Lendar pursuant to this clavse (¢} upon receipt of such written confirmation by the Agent
and the Tead Borrower), or (d} has, o1 has a direet or indirect paresnt company that has, (i} become the
subject of a proceeding under any Debtor Relief Law, or (1i) hed appoinied for it a receiver, custodian,
conservator, trustee, administrator, asaignes for the benefit of creditors or similar Person charged with
receganization or liguidation of its business or assets, including the Federal Deposit Tnsurance
Corporation or any other state or lederat repulatory authority acting in such a eapacity; provided that a
Lender shall not he & Defaulting Lender solely by virte of the ownership of acguisition of any Equity
Interest in that Lender or any direct or indirect parent company thersof by a Governmental Authority so
long as such cwnership interest does not result in or prowvide such Lender with immunity from the
Jurisdiction of courts within the United States or from the enforcement of judpments or writs of
mftachment on itz aszeiz or permit such Lender (or such Govermmental Authority) to reject, repudiate,
disavow or disaffirm any contracls or agieements made with such Lender. Any determingtion by the
Agent that 3 Lender iz a Defaulting Lender under any one or more of clanses {a) through {d} sbove, and of
the effective date of such status, shall be conclusive and binding absent manifest error, and such Lender
shall be deemed o be a Defaulting Lender {subject to Section 2,14(0)) as of the date established therefor
by the Agent in a written notice of such determination, which shall be delivered by the Agent to the Lead
Borrower and each other Lender promptly foltowing such determination.

“DP Exit Fee” has the meaning specified in Section 2.08(c).
“DIP Maintenance Fee™ has the meaning specilied in Section 2.08(by.

“Digposition” or “Dispose” mesans the sale, transfer, exclusive lcense, lease, retum of any
Collateral to any vendor to offzet an account payable or other dispogition including any sale and leasehack
transection and eny sale, fransfer, Heense or other disposition of (whether in one transaction or in a series
of transactions} of any property (including, witheut limitation, any Bquity Interests other than Equity
Intsrests of the Lead Borrower) by any Parson {or the granting of any option or other right to do any of
the foregoing}, incloding any sale, assigoment, transfer or other disposal, with or without recourse, of any
notes or accounts receivable or any rights and claims assaciated thermwith.

“Disqualified Institution” means any Person that {a) is & Company Competitor identified by the
Lead Borrower to the Apgent in writing on er ptior to the Closing Date {as such list may be updated from
time to time with the written conzent of the Agent), or (b) is an Affiliete of the forepoing {other than any
such Affilinte that is a Bona Fide Debt Fund) that can be reasonably identlfied a2 an Affiliate based on its
name or othet readily evailahle infonnation. The specifying of a Company Compelitor pursuani to
forepoing clauze {a) shail be effective upon written confitmation of (he Agent; provided, however, that
such supplement shall nol apply to retroactively disqualify any Person that has previously acquired an
- assignment or participation interest in any Loan in accordance with the provisions of Sections 10.06(b)
and 10.06(d}.

“Disgualified Stock™ means any Equity Interest that, by its terms {ov by the terms of any security
into which 1t is cenvertible, or for which it is exchangeable, in each case at the option of the holder
thereaf), ar upoen the happening of any event, matures or is mandaterily redeemable, pursvant to a sinking
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fend obligation ar atherwise, or redsemable at the option of the holder thereof, in whole or in pant, on or
prier 1o the date that is ninety-one (91) days after the date on which the Loans mature; provided, however,
that (i) only the portion of such Equity Interests which so matures or is mandatorily redeemable, is so
convertible or exchangcaile or is 50 redeemable at the option of the holder thereof prior to such date shall
ke deemed to be Disqualified Stocl and (1i) with respect to any Equity Interests issued to any emplayes or
to any plan for the benafit of employees of the Loan Parties or by any such plan to such employees, such
Equity Interest shall not constitute Disqualified Stock solely because it may be required to be repurchased
by the Loan Parties in owder o satisfy applicable statutory or regulatory oblipations or a5 a result of such
employees termination, resignation, death or disability and if any class of Bquity Interest of such Person
that by its terms suthorizes such Person to satisfy its obligations thereunder by delivery of an Equily
Interest that ts not Disqualified Stock, such Equity Interesis shall not be deemed to ba Disqualified Stock.
Notwithstanding the preceding sentence, any Equity Interest that woold constitule Disqualiffed Stock
solely because the holders thereof have the right to require a Loan Party to repurchase such Equity
Interest upon the cecwrence of a change of control or an asset sale shail not constitute Disgualified Stack.
The amount of Disqualified Stock deemed to be outstanding at any time for purposes of this Agreement
will be the maximum amaunt that the Loan Parties may become obligated to pay apon maturity of, or
pursuant to any mandatory redemption provisions of, such Disqualified Stock or portion therecf, plus
accrued dividends.

“Dollars” and “5™ mean lawful money of the United States,

“Eligible Aasignee™ means {a} a Cradii Party or any of its Affiliales; {b) a bank, insurance
company, or other Person engaged in the business of making comntercial lozns, which Person, together
with its Affiliates, has a combined capital and surplus in excess of $250,000,000; {c) an Approved Fand;
(d) any Person to whom a Credit Party assigns Its rights and obligations under this Agresment as part of
an assignment and transfer of yuch Credit Party*s rights in and to a material portion of such Credit Party's
portiolio of asset based credit facilitics, and (¢) any other Person (other than a natural person) approved
by (i) the Agent, and (i} vnless a Default or Event of Default has occurred and is continuing, the Lead
Bamower {each such approval oot to be unreasonably withheld er delayedy, provided, however, that
notwithstanding the foregoing to the contrary, “Bligible Assignee™ shall not inclode {x) 2 Loan Party or
any of the Loan Parties” Affiliates or Subsidiaries, or {2} so long as no Event of Default has occurred and
is cantinuing, any Disqualified Institution.

“Eligible Credit Card Receivables™ means at the time of any determination thereof, each Credit
Card Receivable that satisiies the followmg criteriz, as determined by the Agenl in its Permitied
Discretion: such Credit Card Receivable (i} has been earned by performance and represenis the bona fide
ameunts dye to a Loan Party from & Credit Card Issuer or Credit Card Processor, and in each case
originated in the ordinary courss of business of such Loan Party, and (ii) in each case is not incligible for
inclusion in the calculation of the Bommowing Base pursuant to any of clauses {a) through (k) below.
Withoul limiting the foregoing, to qualify as an Eligible Credit Card Receivable, such Credit Card
Recetvable shall indicate no Person other than a Loan Party as payee or remittance party. In determining
the amount ko be 5o included, the face amount of a Credit Crrd Receivable shall be reduced by, without
duplication, to the extent not reflected in such face amount, (i) the amount of all accrued and actyal
discounts, claims, credits or credits pending, promotional program allowances, price adjustnients, finance
cherges or other aliowances (including any amount that 2 Loan Party may be obligated to rebate to a
custumer, a Credit Card Issuer or Credit Card Processor pursuant to the terms of any written agreement or
understanding) and {ii} the mpgrepate amount of atl cash received in respect of such Credit Card
teceivable but not yet applicd by the Loan Parties to reduce the amount of such Credit Card Receivable.
Cxcept as otherwise agreed 1o by the Agent in iis Permitted Discretion, any Credit Card Receivable
incleded within any of the following categorics shall not constitute an Eligible Credit Card Recetvable:
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(a) any Credit Card R:::Eivab!e which does not constitute a “payment intangible” fas
defined in the LICC);

(b} Credit Card Receivables that have been outstanding, for more than five {3) days
from the date of sele;

(c) Credit Card Receivables (i) that are nol subject o a perfecied first priorily
security interest in favor of the Agent, or {ii) with respect to which a Loan Parly does not have
good, valid and marketable title thereio, free and clear of any Lien (other than Liens granted to

. the Apent pursuani to the Seeurity Documents and Permilted Encombrances arising by operation
of Law), )

{d} Credit Card Receivables which are disputed, are with recourse, or with reapect to
which a claim, cownterclaim, offset or chargeback haz been asserted (to the extent of such claim,
counterclaim, offzet or chargeback);

(e) Credit Card Receivables gs to which the Credit Card Issuer or Credit Card
Processor has the right under censin circumstances to require a Loan Party to repurchase the
Credit Card Recelvables from such Credit Card Issuver or Credit Card Processor;

(f)  Credit Card Receivables due from any Credit Card lssuer or Credit Card
Pracessor which is the subject of any bankniptey or insolvency proceedings;

(g} Credit Card Receivables which are not a valid, lepally senforceable oblipation of
the applicable Credit Card Issuer or Credit Card Processor with respect thereto,

(h} Credit Card Receivables which do not conform to all representations, warranties
{subject to any qualifications made with respect to such representations and warranties) or other
provigions in the Loan Documents relating to Credit Card Reecivables;

{il Credit Card Receivables which are evidenced by “chattel paper” or an
“nstrument™ of any kind unless such “chattel paper” or “insttument” iz in the possession of the
Apent, and to the extent necessary or appropriate, endorsed o the Apent;

] Credit Card Receivables which the Agent determines in ite Permitted Diseretion
to be vncertain of collection or which do not meet such other reasoneble eligibilicy criteria for
Credit Card Receivables ag the Apent may determine in its Permitted Discretion; or

4:4] Cradit Card Receivables which constitute Proceeds {as defined in the Sale
Agency Agreement).

“Eligible In-Transit Inventory™ means, as of any date of determination thereof, withow
duplication of ather Eligible Inventory, In-Tranxit Inveniory:

{a) Which has been shipped from a foreign location for receipt by a Loan Party, but
which has not yet been delivered to such Loan Party, which In-Transit Inventery has been in
transit for forty-five (45) davs or less from the date of shipment of such Inventory;

{h) For which the purchase order is in the name of a Loan Party and title and risk of
loss has passed to such Loan Party;
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{c) For which an Acceptable Document of Title has been tssued, and in each case as
to which the Agent has conrol {as defined in the UCC) over the documents of title which
evidence ownership of the subject Inventary pursuaat to a Customs Brokee/Carrier Agrecmaent;

[(H] Which is insured in compliance with the provisions of Section 607 hereof
(including, without ¥imitation, manne cargo insurance);

iz the Fereign Vendor wilh respect 0 such In-Transil Inventory is an Approved
Foreign Yendor

(f).  For which payment of the purchase price has been made by the Loan Party; and
g} Which otherwise would constitute Eligible Inventory;

provided, that the Agent may, in its Permitted Discretion, exclude any particular Inventory from the
definition of “Eligible In-Transit Inventory™ in the event the Apent determines (hat such Inventory is
subject to any Person’s right of reclamation, repudiation, stoppage #n transit or any event has oceurred or
iz teasonably anticipated by the Agent to arise which may otherwise advemsely impact in any material
respect the ability of the Agent to realize epon 2uch Inventory.

“Eligible Intellectual Property™ means Intellectual Propenty deemed by the Agent i its Permitted
Discretion to be eligible for inclusion in the calculation of the Borrowing Base and which, except as
otherwise apreed by the Apent in Hs Permitted Discretion, satisfies all of the following condifions:

(a) Such Intellectual Property iz validly registered with the UR. Patent and
Trademark Office or the 1.8, Copyright Office, as applicable;

{a]] A Loan Party ownsz such Imtellectval Property or exclusively licenses smch
Intellectual Properdy fram a thicd party;

{c) Such Loan Party is in complisnce in all maierial respects with the
representations, warranties and covenants set Torth In the Security Agrecment relating to auch
Intelfectual Property, and

{d} The Agent shall have received evidence that all actions that the Agent may
reasonably deem necessary or appropriate in order ke create valid first and subsisting Liens
{subject only to Permitted Encumbrances (other than Encumbrenuves securing Indebtedness)
which have pricrity over the Lien of the Apent by operation of Law} on such Inteliectusi Property
fincluding, without Iimitation, filings at the 115, Patenl and Trademark Office or the WL,
Copyright Office, as applicable) has been taken.

“Eligible Inventory” means, as of the date of determination thersof, without duplication, {7)
Eligible In-Tvansit Inventory, and (i} items of Inventory of a Loan Party that are finished gouds,
merchantable ardd readily saleable to the public in the ordinary course of the Loan Parties® business, in
each case thaf, except as otherwise agreed by the Agent in its Permitied Discretion, (A) complies with
each of the mpresentations and warranties (subject 16 any qualifications made with respect to such
representations and werrantics) respecting Inventory made by the Loan Parties in the Loan Documents,
and (B} iz net excluded a5 insligible by virlue of one or more of the criteria set forth below as determined
by the Agent in il Permnitted Discretion. Except as olherwise apreed by the Agent, in its Permitted
Discretion, the foliowing items of Inventory shafl not be included in Eligible Inventory:
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(2) Inventory that is nol solely owned by a Loan Farty or a2 Loan Party does not have
good and vaiid title thereto;

(b} Inventory that is leased by or iz on conzignment to a Loan Party or which is |
consigned by 2 Loan Parly to a Person which is net a Loan Pasty,;

{c) Inventory (other than Elipible lm=Transit Inventory) that is not located in the
United States of America (excleding territories or possessions of the United States);

(d} Tnventory (other than Inventory covered by clause {) below) that is net tocated
at a location that is owned or leased by & Loan Party, except (i) Inventory in transit between such
owned or Jessed locations or locations which meet the criteria set forth in clause (i) below, or
(i) to the eatent that the Loan Parties have furnished the Agent with (A) any UCT financing
statements or Gther documents that the Agent may determine in its Permitted Discretion to be
necessary to perfect its security intersst in such Inventory at such location, and (B} except with
respect to Inventory mainfained with UPS Supply Chain Solutions, Ine., either (%) s Collateral
Access Apgreement executed by the Person owning any such locatien has been deliverad to the
Apent or (y) Avaliability Reserves have been established with respect thereto;

{e) Inventory that is located in m distribution center or warehouse leased by a Losn
Party unless either {x)the applicable lessor has delivered to the Agent & Collaieral Access
Agreement ot (¥) Availability Reserves have been established with respect thereto;

() Ioventory that is comprised of goods which (i} are damaged, defective,
“seconds,™ or otherwise unmerchantable, (ii) are to be returned to the vendor, (iii} are obsolete or
slow moving, or custom Htems, work in process, raw materials, or that constinita samples, spare
parts, promotional, marketing, labels, bags and other packaging and shipping materials or
supplies used or consumed in a Loan Parties’ business, (iv) are seasonal in nature and which have
been packed away for sale in the subsequent season, {v)not in compliance in all material respects
with &ll standards imposad by any Governmental Authosity having regulatory authority over such
Inventary, its use or sale, or (vi) are bill and hold poods;

£:4] Inventory that is not subject to a perfected first priority {subject to Permitred
Encumbrances having priority by operation of zpplicable Law) security interest ia faver of the

Agent;

{h} Inventory that is not insured in compliance with the provisions of Section 519
hereoft

(i} Inventory that has bean sold but nat yet delivered or as to which a Loan Party has
accepted a deposit;

Y Inventory that is subject to any licensing, patent, royalty, trademark, trade name
or copyright agreement with any third party from which any Loan Party or any of its Subsidiaries
has received notice of a dizpute in respect of any such apgreement; or

(k) Invenliny deemed by the Agent in its Permitted Discretion w0 be ineligible for
inclusiom in the calculation of the Borrewing Base.

“Eligible SAA Guaranty Reczivable” means, on Any date of determination, the remaining amount
payable in respect of the Guaranteed Amount (a3 defined in the Sale Apency Agreement) pursuant to
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Bection 3.3(a) of the Sale Ageacy Agreement following receipt by the Lead Berrower of the Initial
Guaranty Payment {such remaining amount, the “Ein ranty Obligation™} which Final Goaranty
Obligation shall be desmed to be twenty percent (2096) of the Pstimated Guaranty Amount (a5 defined in
the Sale Agency Agreemen) as such amount may be adjusted by the Agent from time 1o time in its
Permitted Discretion during the reconciliation period, to the extent that the Agent (as defined in the Sale
Agency Agreement) has not raised sny objection or challenge related to its obligation to pay these
amounts,

“Eligible SAA Ocoupency Recebvables” means, on any date of determination, Occupancy
Payments (as defined in the Sale Agency Agreement) payable porsvant to Section 4.1{b} of the Sale
Agency Agreement during the then current calendar month selely to the extent that the Apent (as definad
in Lhe Sale Agency Apreement) has not raised any objection or challenge related to its obligation to pay
these amounts.

“Environmental Laws” means any and all Federal, state, local, and foreign statutes, laws,
regolations, ordinances, rules, judgments, orders, decrees, permils, concessions, grapts, franchises,
licenses, agreements or povernmenial resirictions reiating to polletion and the protection of the
eavironment or the release of any materials into the enviranment, including those relpted to hazardous
substances of wastes, air emissions and discharges to waste or public systems,

“Environmental Liability® means any Hability, obligation, damage, loss, claim, aclion, suit,
Judpment, orde:, fine, panzlty, fes, expense, or cost, contingent or otherwize (including any liability for
damagss, costs of environmental remediation, fines, penalties or indemnities), of any Borrower, any other
Loan Party or any of their respective Subsidiaries directly or indirectly resulting from or based upon (a)
violation of any Environmental Law, {&) the generation, vse, handling, transportation, storage, treatment
or disposal or presence of any Hazardous Materials, (¢} exposure te any Hazardows Materials, (d) the
release or threatened release of any Hazardous Materials into the envirenment or (2} any contract,
agreement or other consensuel arrangement purseant to which lability s a.ssumed or imposed with
respect fo any of the foregoing.

“Equipment” has the meaning set forth in the UCC.

“Equity Interests™ means, with respect to any Person, all of the shares of capital stock of (or other
ownership or profit Interests in) such Person, all of the warrants, options or other rights for the purchase
or acquisition from such Person of shares of capital steck of {or cther ownership or profit interests in}
such Person, al! of the securities convertible into or exchangeable for shares of capitat stock of {or other
awnership or profit inferests in) such Person of warrants, rghts or oplions for the purchase or zcquisition
from such Persan of such shares {or such other interests}, and all of the other ownership or profit interests
in such Person (including partnership, member or trust interesls thersin), whether voting or nonvoting,
and whether or not such shares, warrants, options, vights or other interasts are outstanding on any date of
delcrmination.

“ERISA"™ means the Employee Retirement Income Security Act of 1974, as amended From time
1o Lime. f

YERISA Affiliate™ means any trade or business (whether or not incotporated) under commeon
contra] with anmy Lean Party within the mneaning of Section 414(b} or {c} of the Code (and Sections
414{m} and (o] of the Code for purpases of provisions relating to Section 412 and 4971 of the Code,

“ERISA Event” means (8) a Reportable Event wilh respect bo 4 Pension Plan; {b) a withdrawal by
any Lean Party or any ER1SA Affiliate from a Pension Plan subject to Section 4063 of ERISA during a
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plan year in which it was a substantial empleyer (as defined in Section 4001{(2)(2} of ERISA) or a
cessation of operations that is treated as such a withdrawal under Section 4062(2) of ERISA; {c) a
complets or partial withdrawal by any Loan Party or any ERISA Affiliate from a Multiemployer Plan or
notification to the Lead Borrower or any ERISA Affilizte that a Multiemployer Plan is in reorganization;
{d} the filing of a notice of intent to terminate, the reatment of a plan amendment as a termination of a
Pension Plan or a Multiemployer Plan under Sections 4041 or 4041A of ER15A, or the commencement of
proceedings by the PBGC to terminate a0 Peasion Plan or Mullismpioyer Plan; {€) an event or condition
which constitvtes grounds wnder Section 4042 af ERISA for the termination of, or the appointment of a
trustes to administer, any Pension Plan or Multiemployer Plan; (f) the imposition of any Liability under
Title IV of ERISA, other than for PBGC premiums due but not delinquent under Seetion 4007 of ERISA,
upom, & Bormower or any ERISA Affiliate; or {g) the determination that any Penston Plan is considered to
be an *at-risk™ plan or that any Mubliiemplover Plan is considered to be in “endangercd™ or “eritical™
status within the meaning of Sections 430, 431 and 432 of the Code or Sections 3063, 304 and 305 of
ERISA.

“Event of Default” has the meaning specified in Section 841, An Event of Default shall be
desmed to be continuing unless and until that Event of Default has been duly waived as provided in
Section 10.01 hereof.

“Events and Circumstances™ has the meaning specified in the definition of “Material Adverse
Effect”. '

“Excluded Acconnt™ means any DDAs which are petty cash, peyroll, trust, escrow or tax
withhelding accounts.

“Excluded Taxes” means, with respect to the Agemt, any Lender or eny other recipient of any
payment to be made by or on account of any ablipatton of the Loan Parties herennder, (a) taxes imposed
on or measured by its overal) net income (however denominated), and franchize taxes impozed on i, by
the jurisdiction (or any political subdivision thereof) pursuant to the laws of the jurisdiction under which
such recipient is organized cr in which its principal office is located or, in the case of any Lender, in
which itz applicable Leading Office is located, (b) any branch profits taxes imposed by the United States
or any simtlar tax imposed by any other jurisdiction in which any Loan Party is located, {¢) in the cass of
a Forsipn Lender (other than an assignes pursuant to & request by the Lead Bomower under
Section 10.13}, any withholding tax that is imposed on amounts payable to such Foreign Lender at the
time such Forelpn Lender becomes a party hereto {or designates a new Lending Office) or is attributable
to such Foreign Lender's failure oi inability (other than as a result of a Change in Law) to comply with
Sectign 3.01{e), except to the extent that such Foreign Lender (or ite assignor, if any} was entitled, at the
time of designation of 2 new Lending Office {or assignment}, to receive additional emounts from the
Loan Parties with respect lo such withholding tax pursuant to Sectign 3.01(a), {d) any U.S. federal, state
or Jocat backup withhalding tax, and {e) any 1.5, federal withhoiding tax imposed under FATCA.

“Executive Order” has the meaning set forth in Section 10,18,

“Bxtraordinary Receipt™ means any cash received by or paid to or for the account of any Person
not in the ordinary course of business, including tax refunds, pension plan reversions, procecds of
insurance {other than proceeds of business interruption insurance. to the extent such proceeds constitule
compensation for lost earmings), condemmation awards (and payments in lieu thereof), indemmnity
paymenls and any purchase price adjustments.
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“Faeility Guaranty™ means any Cuarantee made by a Guarantor in favor of the Azent and the
other Credit Parties, in form and substance reasonably satisfactory to the Apent, as the same nmow exists ar
may hereafter be amended, modified, supplemented, renewed, restated or replaced.

“FATCA® means Sections 1471 through 1474 of the Code, as of the date of this Apreement (ar
any amended or successor version that is substantively comparable and not matertally nere onerous to
comply with), any current or future sepulations or official interpretations thereof and any apgresements
entered into pursuant to Section 1471{b}17 of the Code and any intergovernmental agreements with
respect thersto {together with any law implementing such agreements).

“Federal Funds Rate” means, for any day, the rate per annom equal to the weighted average of the
rates on cvemight Federal funds transactions with members of the Federal Reserve System arranged by
Federal fumds brokers on such day, as poblished by the Federal Reserve Bank of Mew York on the
Buziness Day next suceeeding such day; provided, that (a) if such day iz not a Bysiness Day, the Federal
Funds Rete for such dey shall be such rate on such transactions on the next preceding Businezs Day as so
published on the next swcceeding Business Day, and (B) if ne such rate is so published on such next
succeeding Business Diay, the Federal Funds Rate for zuch day shall be the average rate (roumded npward,
it necessary, to & whale multiple of 17104 of 1%4) charged to meney center banks or such day on such
transactions as determined by the Agent.

“Final Finarcing Order™ means an order of the Bankruptcy Court entered in the Chepter 1] Case
after a final hearing under Barnkruptey Rale 4001(c)(2) or such other precedurss as approved by the
Bankruptey Court, which order shall be satisfactory in form and swbstance to the Agent, and from which
no appeal or motien to reconsider has been fled, together with all extensions, modifications and
amendments thereto, in form and substance satizsfactory to the Agent, which, among other matters but not
by way of lmnitation, authorizes the Borrowers t0 obtain credit, incur the Obligations, end grant Liens
under this Agreement and the other Loan Documents, as the oase may be, and provides for the super
priority of the Agent*s claims.

“Fingl Order Entry Date” means the date on which the Bankruptcy Court enters the Final
Financing Order.

“Final Reconciliation Serttement Date™ has the meaning provided in the Sale Agency Agraament.
“Financing Orders” means the Interim Finaneing Order and Final Financing Order, when entered.
“Fiscal Month™ means any fiscal month of any Fiscal Year, which month shall generally end on
the last Saturday of each calendar month in aceordance with the fiscal accounting calendar of the Loen

Farfies.

“Fiscal Year” means any period of twelve (12) consecutive Fiscal Months ending on the Satwrday
closest to December 31 of any calendar vear,

“Foreign Asset Contral Regulations™ has the meaning set forth in Section |0 18,

“Foreipn Lender” means any Lender that (s organized under the laws of a jurisdiction other than
that in which the Lead Borrower is resident for 1ax purposes. For purposes of this definition, the United
States, each State thereod and the District of Columbia shail be dzemed to constitute a single jurisdiction.

“Foreign Yendor” means a Person that sells In-Transit hiventory to a Bormower.
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“Foreign Vendor Agresment” means an agresment between a Foreign Vendor and the Agent In
form and substance reasonably satizfactery to the Agent and pursuant to which, among alher things, the
partics shall apree upen their relative rights with respect 4o In-Transit Inventory of a Borrower purchased
from such Foreign Yendor.

“FRB" means the Board of Gavernors of the Federal Reserve System of the United States.

“Fund” means any Person {cther than a natural perzon) that is (or will be) engaged in malkding,
purchasing, holding ot olherwise investing in commercial lnans and similar extensions of credit in the
ordinary course of itz business.

“GAAP” means generally accepted accounting princinles in the United Siates set forth in the
apinions and peonouneements of the Accounting Prinoiples Board and the American Institute of Centified
Public Accountants and statements and pronouncements of the Financial Accounting Stapdards Poard or
such gther principles as may be approved by a significant segment of the accounting profession in the
United States, that are applicable to the circumstances as of the dafe of defermination, consistently
applied.

“Governmental Authority™ means the government of the United States or any other nation, or of
any political subdivision thercof, whether state or local, and any agency, authority, instrumentality,
reglatory body, cowrt, central bank or other entity exercising execwiive, legislative, judicial, taxing,
regnlatory or administrative powers or functions of or pertaining to povernment {including any supra-
national bedies such as the Buropean Union or the European Central Bank).

*Guaranfse™ means, as to any Person, (a} any obligation, contingent or otherwise, of such Person
guarantezing or having the teoncinic effect of guaranteeing any Indebtedness or other obligation payable
or performable by another Person (the “primary obligor™) in any marmer, whether directly or indirectly,
and including any obligation of such Persen, direct or indirect, {i} to purchase or pay {or advance or
supply funds for the purchase or payment of) such lndebtedness or other obligation, (ii) to purchase or
lease property, securtties or services for the purpese of assuring the obligee in respect of such
Indebtedness or other oblipation of the payment or performance of such Indebtedness or other obligaton,
{1ii) to matntain working capital, equity capital or any other financial statement condition or Heuidity or
level of income or cash flow of the primary obliger $¢ as to enable the primary obligor to pay such
Indebtedness or ather obligation, or (iv) entered into for the purpose of assuring in any other manner the
obligee in respest of such Indebiedness or other obligation of the payment or performance thereof or to
protect such obligee against loss in respect thereol (in whole or in part), or (B) any Lien on any assets of
such Persom securing any [ndebtedness or other obligation of any other Person, whether or not such
Tndebtedness or other obligation is assumed by such Person (or any right, contingent or otherwise, of any
holder of such Indebfedness to obtain any such Lien). The amount of any Guarantee shall be deemed to
be an amount equal to the stated or determinable amount of the related primary obligation, or portion
thereof, in respect of which soch Guarantee is made or, if not stated or determineble, the maxitmum
reasnmnably anticipated liability in respect therecf. The term “Guarantee™ a3 a verb has a corresponding
meaning.

"Guaramtor” has the meaning specifiad in the Introducmﬁr parapgraph hereto and zhall also refer to
each other Subsidiary of the Lead Borrower that shall be required 1o execuie and deliver a Facility
Guaranty pursuant to Section 6.12.

“Hazardous Materials” means all explosive or radicactive substances or wastes and all hazardous
or loxie substanees, wastes or other pollutants, including petrolenm or peteolecm distillates, ashestos or
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ashestos-containing matenals, polychlorinated biphenyls, radon pas, infectious or medical wastes and all
other substances or wastes of any nature regulated porsuant to any Environmental Law.

“Indebtedness™ means, as to any Person at a particular time, without daplication, all of the
following, whether or not included a5 indebtednsss or liabilities in sccordance with GAAP:

{a) ali oblygations of snch Person Jor bormowed money and 2ll ablipattons of such
Person evidenced by bonds, debentures, notes, loan agreements or other similar instrumenis;

{k} the maximum amount of all direct or contingent obligations of such Person
arising under letters of credit {including standby and commercial), bankers™ acceptances, bank
guaranties, surety bonds and similar instruments;

{c) net obligations of _su-::h Person under any Swap Contract

{d}) all obligations of such Person to pay the deferred pusrchase price of property or
services {other Lthan (i) tade accounts and accrued sxpenses payable n the ordinary course of
busitiess which are not past due for more than sixty (60} days after their applicable dos date or
mors than one hundred and twenty (1207 days after the date on which such frade account payabla
was created or which are otherwise being disputed in accordanoe with the provisions of Seetion
6.04 hereof and (ii) accruals for payroll and other liabilities accrued in the ordinary course of
business);

(e} indebtedness {exchuding prepaid interest thereon) secared by a Lien on property
owned ot being porchased by such Person {including indebtedness arfsing under conditional sales
or other title retention agreements), whether ar not such indebiedness shall have been assumed i:q,r
such Perzon or # hmited in recourse;

(f) all Attributable Indebtedness of such Person;

(g} all obhgations of such Person 1o purchase, redesm, retire, defease or otherwise
make any payment in respect of any Equity Imterest in such Person ot any other Person
(including, without limitation, Disqualified Stock, or any wamant, ripht or option 1o acquire such
Equity Inferest, valued, in the case of & redeemable preferred interest, at the greater of ite
voluntay er involuntary liquidation preference plus acorved and unpaid di\ridendsl; and

{h) all Guarantees of such Person in respect of any of the foregoing.

For all purposes hercof, the Indebtedness of any Persom shall include the Indebtedness of any
pertnership or jeint venturs {other than a joint venture that is jtself & corporation or limited liability
company] in which such Person i3 a peneral partner or a joint venturer, enless such Indebtedness is
expressly made non-recourse to such Person and except Lo the extent such Person’s liability for such
Indebtedness is othenwise limited under Law or otherwise. The amount of any net obligation under any
Swap Contract on any date shall be deemed to be the Swap Termination Value thereof as of such date.

“Indemnified Taxes” means Taxes other than Bxcluded Taxes.

“Indemnitees” has the meaning specified in Section 10.04{b}.

“Information™ has the meaning specified in Section 10.07,

.
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“Initial Guaranly Payment™ has the meaning provided in the Sale Agency Agreement.

“Imeliectual Property™ means .all present and fuluwre: ftrade secrets, know-how and other
proprietary information; trademarks, rademark applications, internet domain names, service marks, trade
dress, trade names, business names, designs, logos, slogans (and all translations, adapfations, derivations
and combinations of the foregoing) jodicia and other source andfor business identifiers, and all
mpistrations or applicalions for repistrations which have heretofore been or may hereafter be issued
thereon throughouot the world, copyrights and copyright applications; {including copyrights for computer
programs) and all tangible and intangitle properly embodying the copyrights, unpatented inventions
{whether ar not patentable); patents and patent applications; tndustriat design applications and registered
industrial designs; license agreements related to any of the foregeing and income therefrom; bocks,
customer lists, records, writings, compuler tapes or disks, flow diaprams, specification sheets, computer
sofbware, source codes, object codes, executable code, data, databases and other physical manifestations,
embodinents or incorporations of any of the foregoing; all other intellectual property; and all common
taw and other rights throughout the world in and to all of the frepoing,

“Intellectual Property Reserves” means such reserves as the Agent from thme to time determines
in ity Permitted Discretion 2% being appropniale 1o reflect the impedintents to the Agent’s ability to realiza
upon any Eligible Intellectual Property or to reflect claims and liabilities that the Agent determines will
need to be satisfied in connection with the realization upon any Eligitle Intellectual Property.

“Interest Payment Date” means the first day after the end of each month and the Maturity Date.

*Interim Financing Order” means an order of the Bankruptey Court substantially in the form of
Exhibit ] entered in the Chepter 11 Case after an interim hearing, together with all exiensions,
maodifications, and amendments thereto, in form and substance satisfactory to the Agent in its Permitted
Discrefion, which, among other matters but not by way of limitation, awthorizes, on an interim basis, the
Loan Parties to execute and perform under the terms of this Agreement and the other Loan Doouments,

“Internal Control Event” means r material wealmess in, or freud that involves management or
other employees who have a significant role in, the Lead Borrower's andfor its Subsidiaries’ imternal
controls over financial reporting, in sach case as described in the Securities Laws.

“In-Transit Inventory” means Inventory of & Bommower which is in the possession of a comman
carrier and is in transit from & Foreign Vendor of a Borrower from a location outzide of the continental
United States to a location of a Bormower that is within the continental Unjfed States,

“Inventory™ has the meening given that term in the UCC, and shall also include, without
limitation, all: {a) goods which (1) are leased by a Person as lassor, {ii) are held by s Perzon for sale or
lease or to be furnished under a conlract of service, (i) are furnished by a Person under a contract of
service, or (v} consist of raw matertals, work in process, or materials vsed or consumed in a business; (b)
goods of said deseription in tranzit; (o) goods of said deseription which are relurned, repossessed or
regjected; and {d) packaging, advertising, and shipping materials relrted to any of the foregoing.

“Inventory Reserves” means, withoul duplication of any other Reserves or items that are
atherwise addressed or excluded through eligibility criterin, such rsserves as may be established from
time to time by (he Agent in its Permitied Diseretion with respect to the determination of the salability, at
retail, of the Eligible lnventory, which reflect such other factors as negatively affect the market value of
the Eligible Inventory or which reficot ctairns and Liabilities that the Agent determines will need fo be
satisfied in connection with the realization upon lhe Invenlory. Without limiting the generality of the
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foregoing, Inventory Reserves may, in the Agent’s Permitted Discretion, include (but are not limitee o)
reserves based on:

{a) Obsolescence;

(b Seasonality;

{4 Shtink;

{d) Imbalance;

fe) Change in Inventory character;

(D Change in Inventory composition;

e) Change in inventory mix;

{h) Markdowns (both permanent and point of sale);

4] Retail markups inconsistent with prior period practice and performance, industry
standards, current business plans or advertizing calendar and planmed advertising events; and

] Ont-of-date andfor expired Inventory.

“Investment” means, a3 to any Person, any direct o indirect acquisition or investment by such
Person, whether by means of {a) the purchase or other acquisition of Equity nterests of another Person,
ib) a Joan, advance or capital contribution to, Guaraniee or assumption of debt of, or purchase or other
acquisition of any other debt or interest in, another Person, (c) any acquisilion of the equity or
substantialiy alt of the assets of a2 Person, or (d) the purchase, acquisition or investment of or in any
atacks, bonds, mutoal funds, notes, debentures or other securities, or any deposit account, certificate of
deposit or other investment of any kind. For purposes of covenant comphiance, the amemt of any
Investment shalt be the amount actoally invested, withoot adjustment for subsequent increases or
decreases in the value of such Investment net of any repayments thereof.

“TP Marketing Consultant™ has the meaning specified in Section 6.22.
“IR5” means the United States Infernal Rovenue Serviee.

“Jainder” means an agreement, in form and substance satisfactory to the Agent porsvant to which,
among other things, 2 Person becomes a party 1o, and bound by the tarms of, this Agreement andfor the
other Loan Documents in the same capacity and to the same extent as either a Borrower or 8 Guarantor, as
the Agent may determine.

“Landlord Lien State’™ means such state(s) in which a landiord's claim for rent may have priorigy
over the Lien of the Agent in any of the Coltateral.

“Laws"” means each international, foreign, Federal, state and Jocal statule, (realy, rule, guideline,
repulation, ordinance, code and administrative or judicial precedent or austharity, including the
interpretation or administration thersof by any Governmental Authority charged with the enforcement,
interpretation or administration thereof, and each applicable administrative order, directed duty, request,
licenss, awthorization and permit of, and agresiment with, any Governmental Authority, in each case
whether or not having the foree of Jaw.
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“Lead Borrower™ has the meaning assigned to such term in the preamble of this Agreement,

“Lease™ means any agreement, whether written or orel, no matter how styled or structured,
pursuarit to which a Loan Party is entitled to the use or ocoupancy of oy $pace iv a structure, land,
improvemnents or premises for any peried of time.

“Lender” means sech Lender having a Commitment as set forth on Schedule 2.01 hereto r in the
Aszsignment and Assumption by which such Person becomeas a Lender.

*Lending Office™ means, as to any Lender, the office or offices of such Lender described as such
in such Lender's Adminiswative Questionnaire, or such other offtes or offices as a Lender may from time
to time notify the Lead Borrmower and the Agent.

“LIBO Rate™ means, as of any date of determination, the greater of {a) one-quarter of one percent
((.25)% per annum, and (b) the rare per annoim for LIBOR, as published by www.bankrate.com (or ather
commercially availabie source providing quotations of LIBOR, as designated by the Agent from time to
time) for an inferest period of thirty {30) days. 1f such rate i3 not available at such tims= for any reason,
then the “LIBO Rate” shall be the vate per annum determined by the Agent to be the rate at which
deposits in Dollars in the approximate outstanding amount of the applicable Loans would be offered 1o
major banks in the London interbank eurcdollar market in which Salus participates for an intersst period
of thirty (30) days.

“L1BC Rate Loan” means a Committed Loan that bears intecest at a rate baged on the Adjusted
LIB{ Rate.

“Lien™ means (a) any mortgage, desd of trust, pledge, hypothecation, assignment for ssconty,
deposit arrangement, encumbrance, lien (statutory or other), charge, or preference, priority or other
security iderest or preferential arrangement in the neture of a security interest of any kind or paturs
whatsoever (including any conditional sale, Capital Lease Obligation, Synthetic Lease Obligation, or
other title retenticn agreement, any easement, right of way or ather encumbrance on title to regl property,
and any financing lease having substantially the same economic effect as any of the foregoing) and (b} in
the case of securities, any purchase oplion, call or gimilar right of a third party with respect to such
secttities.

“Loan™ means any extension of credit by 2 Lender to the Bormowers under Article I in the form
of a Cemmiited Loan or glherwise, -

“Loan Acgount™ has the meaning azsigned w0 such term in Section 2.10(a),

“Loan Documents” means this Agreement, sach Note, all Borrowing Base Cerificates, the
Blocked Account Agreements, the DDA NMotifications, the Credit Card Notifications, the Security
Documents, each Facility Guaranty, and any oither instrument or agreement aow or hereafter sxecuted and
delivercd in connection herewith, or in connection with any transaction arising owt of any Cash
Management Services and Bank Products provided by the Agenl or any of its Affiliates, eajch as emended
and in effect from Lime to time.

“Laan Paries™ means, collectivaly, the Borrowers and each Guarantor.
“Material Adverse Effect” means {a) a material adverse change in, or 2 material adverse effect

upin, the operations, business, propecties, liabilities (acteal or contingent) or finanaial condition of the
Loan Parties and their Subsidiaries taken as a whole; (b} 2 material isnpairment of the ability of the Loan

8%
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Pasties, taken as a whole, to perform their obligations under any Loan Documents, o [¢) a material
impairment of the rights and remedies of the Agent er any Lender under any Loan Docoment or a
material adverze effcet upon the depatity, vatidity, binding effect or enfarceability against the Loan
Parties, taken as a whole, of the Loan Docoments. In detennining whether any individuzl event would
result in a Material Adverse Effect, notwithstanding that such event in and of itself does not have such
elffect, a Material Adverse Effect shall be desmed 10 have occturred if the cumulative effect of such event
and all other then existing events would result in a Material Adverse Effect. Notwithstanding the
foregoing, (i) the filing of the Chapter 11 Case fand any defaults under pre-petition agreements arising
solety ag a resolt of the filing of the Chapier 11 Case, zo long as the exercise of remedies az a result of
such defanits are stayed under the Bankruptey Code), {ii) acts taken pursvant io Sectien 362(b){10} of the
Bankruptey Code, {iii) requests made pursuant to Section 363(e} of the Bankruptoy Code, and {iv) events
specifically deseribed in the Declaration of Anthony DiPippa in Suppon of Chapter 11 Petitions and First
Day Motions, dated on or about the date hereof (the “Events_and Circumstences™), will each not be
desmed o have a Materiat Adverse Effect.

“Waterial Contract” means, with respect to any Person, sach contract to which such Person is a
parly as fo which the breach, nonperformance, or cancellation by any party thereto woutd have a Material
Adverse Effect. For the avoldance of doubt, the Prepetition Credit Apreement shall not constitute a
Material Contract vnder this Agreement.

“Material Indebiedness” means Indebledness {other than the Obligations} of the Loan Parties in
an aggregate principal amount exceading $2,000,004. :

“Maturity Date™ means February 4, 2016.

“Maximum Committed Loan Amotnt” means, at any thne of determination, the lesser.of {2) the
Aggrapate Commitments minus the Prepetition Reserve and (b) the Borrowing Base.

“Waximum Bate™ has the meaning provided therefor in Section 10.09.
“Measurement Period™ has the meaning provided therefore in Section 7.15.
“Moddy’s“ means Moody®s Investors Service, Inc. and any successor thereto.

“Multiemployer Plan® mesns any employee benefit plan of the type described in Section
HHNEa)(3) of ERISA, to which the [ ead Borrower or any ERISA Affiliate makes or is obligated to make
confributions, ot during the preceding five plan years, has made or been obligated to make contributions.

“Nel Proceeds™ means (2) with respect to any Disposition by any Loan Party or any of its
Subsiciaries, or any Extracrdinary Receipt received or paid to the account of any Loan Pacty or any of its
Subsidiaries, the excess, if any, of {i} the sum of cash and cash equivalamts reosived in connection with
such transaction (including any cash or cash equivalents received by way of deferred payment pursaant
tor, or by monelization of, a pote receivable ar otherwise, but only as and when so received) over (i) the
sum of (A} the principal amount of any Indebtedness that is secored by the applicable asset by a Lien
permitted hereunder which is senior to the Agent’s Lien on such asset and that is required te be repaid (or
to establish an escrow for the future repayment thereof) in connection with such tansaction {other than
Indebtedness under the Loan Documents), and (B} the reasonable and customary out-of-pocket expenses
incurred by such Loan Pany or such Substdiary in connection with soch transaction (incleding, withoul
limitation, appraisals, and brokerage, legal; titls and recording or transfer tax expenses and commissions)
paid by any Loan Farly 1o third parties {ather than Affiliates)}.
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“Mon-Defaulting Len::te.r“ means, at any time, each Lender that is not 2 Defanlting Lender at such
time.

“Mot=" means a promissory note made by the Borrowers in favor of a Lender meuesting sﬁch
promissory note as evidence of the Committed Loans made by such Lender, substantizily in the form of
Exhibit B, as each may be amended, restated, supplemented or madified from time to time.

“NPL" means the National Priotities List under CERCLA.

“Oibligations™ means (a) all advances to, and debts (including principal, interest, fees, costs, and
expenses}, liabilities, obligations, covenants, indemnities, and duties of, any Loan Party arising under any
Lioan DPocurnent or otherwise with respect to any Committed Loan {including pavments in respect of
reimbursement of disbursements, interest thereon and ebligations te provide cash collateral therefor),
whether direet or indirect {including those acquired by assumption), absolote or contingent, due or to
become due, now existing or hereafter arising and including interest, faes, costs, expenses and indemmitiss
that accrue after the commensement by or apainst any Loan Party or any Affflime thereof of any
proceeding under any Debfor Relief Laws naming such Person as the debtor in sech procesding,
regardiess of whether such interest, fees, costs, expenses and indemmities are allowed clzims in such
proceeding, and (b) any Other Lisbilities.

“Organization Documents™ means, (a) with respect to any corporation, the certificate or anticles
of incorporation and the bylaws (or equivalent or comparable constitutive documents with respect to any
nor-U.S. jurisdiction}; {&) with respect to any limited liability company, the centificate ar articles of
formation or organization and operating agreesnent; {¢) with respect {o amy parinership, joint venture, troat
ot othet form of business entity, the partnership, joint venture or other spplicable agreemnent of formation
or organization and any agreement, instrument, {iling or notice with regpect thereto filed in connection
with its formation or erganization with the applicable Governmental Authority in the jurisdiction of #s
formation or organization and, il applicable, any cedtificate or articles of formation or organization of
such entity, and (d) in each case, all shareholder or other equity holder agreements, voting trusts and
similar atrangements to which such Person is a party or which is applicable to its Bquity Interests and all
other arrangements relating to the Contrel or manapement of such Person.

“Other Liabilities™ means (4) any obligation on account of (i) any Cash Management Services
furnished to any of the Loan Parties or any of their Subsidiaries and/or (ii) any transaction with the Agent
or any of its Affiliates, which arises out of any Bank Product entered into with any Loan Party and any
such Person, as each may be amended from time to time.

“Other Taxes” means all present or fsture stamp or documentary taxes or any other excize or
property taxes, charges or similar levies arising from any payment made hersunder or under any other
Loan Document or from the execution, delivery or enforcement of, or otherwise with respect to, this
Agreement or any other Loan Document.

“Crutstanding Amount” means, with respect to Committed Loans on any date, the aggregate
outstanding principal amount thereof after giving cffect to any borrowings and prepayments or
repayments of Committed Loans cccurring on such date.

“Cheradvance” means a Credit Extension to the extent that, immediately after its having been
made, Availability is less than zero.

“Participani™ has the meaning specified in Section 10.06(d)
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“Paticipation Register” has the meaning provided therefor in Section 10.06{d}.
“PBGC" means the Pension Benefit Guaranty Corporation.
“PCACE”™ means the Public Company Accounting Oversight Board.

*Pension Plan™ means any “employee pension benefit plan™ {az such term is deflned in
Section 3(2) of ERISA), other than a Multiemployer Plan, that is subject to Title IV of ERISA and is
sponsored or maintaiped by the Lead Borrower or any ERISA Affiliate or to which the Lead Borrower or
any ERISA Afhliate contributes or has an obligation to contribute, or in the case of a multiple employer
or other plan described in Section 4064(a) of ERISA, hes made contributions at any time during the
immediately preceding five plan years,

“Perfection Certificate™ means that certain perfection centificate daied as of the date hereof,
executed and delivered by the Loan Parties in favor of the Agent, for the benefit of the Credit Parties, and
each uther Perfection Certificate (which shalt be in form and subslance reasonably accepiable to the
Apent} executed and delivered by the applicable Borrower or Guarantor in favor of the Apent for the
benefit of the Credit Parties contemporaneously with the exscution and delivery of Joinder executed in
accaordance with Section 6,12, in each case, as the same may be amemded, restated, supplemented or
otherwise modified from time to time in accordance herewith.

“Permitled Discretion™ means a determination by the Agent in the exercise of its reasonable credit
Judgment, exercised in good faith in accordance with customary business practices for comparable asset-
based lending transactions in the retail industry,

“Permitted Disposition™ means any of the following:
{a} Dispositions of inventary in the ordinary course of business;
(b}  [Reserved]
{c) [Reserved)

fdy lieenses for the conduet of licensed departments within the Loan Parties’ Stores
in the erdinary course of business; provided that, if requested by the Agent, the Agent shall have
enteted into an intercreditor agreement with the Person operating such loensed department on
terms and conditions reasonably satisfactory to the Agent;

{e) [Reserved)

(f sales, transfers and Drispositions among the Loan Parties or by any Subsidiary to
a Loan Patty,;

(g} sales, transfers and Dispositions by any Subsidiary which is not a Loan Patty to
another Subsidiary that is not a Loan Party;

(h) (1) the making of Permitted lnvestments, (i) the granting of or suffering 1o permit
of Permitted Encumbrances, (i} transactions permitted under Section 7.04, (iv) the making of
Restricted Payments permitied vnder Section 7.06, {v) the payment of Indebtedness to the extent
not probibited by Section 7.07, and {vi) any casuaity event or condemnation;
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{it [Reserved)

{i} leases, sublenses, licenses or sublicenses {including the provision of zoftware
under an open source license} entered inte by a Loan Party or any Subsidiary or terminated by a
Loan Parly or any Subsidiary, in each case, in the ordinary course of business of such Person and
which do not materiatly interfere with the business of the Loan Parties, taken as a whole;

(k) any Pemmitted Sele;

(L s¢ long as no Change of Control would result therefrom, the issuance and sale by
the Lead Borrower of Equity Interests of the Lead Borrower (including any purchase ophion, call
or similar right of a third party with respect to the Bquity Interests of the Lead Borrowet) after the
date hereof; and

{m)  the termination of Leases in the ordinary course of businezs.

“Permitied Ercombrances™ means:

(a) Liens impesed by law for Taxes that are not yet due or are being contested in
compliance with Scetion 6.04:

i) carriers’, warchousemen's, mechanics’, materialmen’s, repairmen’s and other
like Lienz imposed by applicable Law, arising in the ordinary course of business and securing
cbligations that, other than in connection with amounts due to UPS Supply Chain Solutions, Inc.,
are not ovordus by more than sixty (60) days or are being contested in compliance with
Section 6.04:

{c) pledges and deposits made in the ordinary course of business in compliance with
workers” compensation, vnemployment insurance and other social security laws or regulations,
other than any Lien Imposed by ERIBA;

{d}) deposits to secure the performance of bids, trade contracts and leases {other than
Indebtedness for borrowed money), statutory oblipations, eostoms, surety and appeal bonds,
perfonmance bonds and other obligations of a like nature incurred in the ordinary course of
busitess;

(e) Liens in respect of judgments that would not constitute an Event of Default
hereunder:

{fy easements, covenants, conditions, restrictions, building code laws, zoning
restrictions, rights-of-way and similar encumbrances on real property imposed by law or arising
in the ordinary course of business that do not secure any monetary obligations and do not
materiaily detract from the value of the affected property or matertally ioterfers with the ordinary
conguct of business of the Loan Parties, taken as a whole and =such other minm title defects or
survey matters that are disclosed by curent surveys that, in each case, de not materially interfore
with the current use of the reat property;

(g} Liens existing on the Clesing Date and listed on Schedule 7.01;

(h) Liens on fixed or capital assets acquired by any Loan Party which are permitted
under clavse (&) of the definition of Permiued indebtedness so long as (i) such Liens and the

RN
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Indebiedness secored thereby are incurred prior to or within one hundred and eighly {127 days
after such acquisition, (i} the Indebtedness secured thereby does not excesd the cost of
acquisition of such fixed or capital assets and (jiif) such Liens shal! not extend to any other
property or assets of the Loan Parties {other than Replacement Assets);

(i) Liens in favor of the Agent,
{1 Tiens of tandlorda and lessors in respect of rent;

{k) possessory Liens in favor of brokers and dealers anising in connection with the
aequisition or disposition of Investments owned as of the Closing Date and Permitted
Investments, provided that such Hens (a) attach only to such Investments and (b) secure only
obligations incwired in the ordmary course and aising in connection with the acquisition or
disposition of such Investiments and not any obligation in connection with margin financing;

)] Liens arising solely by virtue of any statutory or common law provistons refating
o banker’s liens, liens in favor of securities intermediaries, rights of setoff or similar rights and
remedies as to deposit accounts or sscurities accounts or other finds maintained with depository
institutions or securities imtermediacies;

{m)  Liens arising from precautionary UCC filings regarding “truc™ operating leases
of the conzignment of goods 1o 2 Loan Party;

{n} Liens in favor of customs and revenues authorities imposed by applicable Law
arising in the ordinary course of business in connection with the importation of goods solely fo
the extent the following conditions are satisfied: such Liens secure obligations that are {A) being
contested in good faith by appropriate proceedings, (B) the applicable Loan Party or Subsidiary
has set aside on its books adequate reserves with respect thereto in secordance with GAAP and
{C) such contsst effectively suspends coliection of the contested obligation and enforcement of
any Lien securmg such obligation;

(o) Liens or rights of setoff against cradit balances of any Loan Party with Credit
Card [ssuers or Credit Card Processors or amounts owing by such Credit Card Issuers or Credit
Card Proceszors to such Loan Party in the ovdinary course of business;

{n} Liens on insurance policies owned by any Loan Party and the proceeds thermof
securing the financing of the premiums with respect thereto; and

{q} Liens granted under the Sale Agency Agreement or otherwise in connection with
an Approved Sale,

“Permitted Indebtedness™ means each of the following:
(a) Indebtedness outstanding on the Clgsing Date and Hsted on Schedule 7.03.
(b} Indebtedness of any _Luan Party to any other Loan Party;
(&) Indebtedness in connection with the WF Letters of Credit;

(@  [Reserved);

_an-
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{&} contingent liabilities under export or import indemmities, customs and revenue
bonds, performence, bid, appeal and surety bords and performance and completion guarantess or
similar obligations er obligations incurred in respect of letters of credit, bank guaramieds or
similar instraments related therete, in each case, incurred in the ordinary course of business,
including in respect of workers compensation claims, health, disability or other employee benefits
or property, casually or liability insurance or self-insurance or other Indebtedness with respecl to
reimbursement-type obfigations regarding worker compensation claims;

() [Reserved]
() the Obligations and the Prepetition Obligations;
4] [Reserved]

{i) unsecured guarantess made by any Lodn Party in the ordinary course of business
of the obligations of suppliers, customers, franchisees and licensees of the Loan Parties;

i goarantees by apy Loan Party of [ndebtedness of any other T.oan Party with
respect 1o Indebtedness otherwise permitted to be incurred pursvant to Section 7.03;

(14 indebtedness consisting of (i) the financing of insurance premivms or (ii) take or
pay oblipations contained in supply arranpements, in each case, in the ordinary course of
business;

{n Indebtedness representing defarred compensation 1o amp]uyﬁes of the Loan
Parties incurred in the ordirary ceurse of business;

{m) cash management obligations and other Indebiedness in reapect of netting
services, autometic cleatinghowse armangements, overdraft protections, employee credit card
pregrams and other cash management and similar arcangements in the ordinary course of
business: and

(m) to the extent constituting Indebiedness, Investments permitted wmder SBection
1.02.

“Permitted Investments” means each of the following:

{a) readily marketable obligations issved or directly and fully guaranteed or insured
by the United States of Arnerica or any agency or instrumentality thereof having maturities of not
mote than 360 days from the dave of acquisition thereof: provided that the fll faith and credit of
the United States of America is pledzed in support thereof:

(b} marketable direct obligations issued by any state of the United States or any
political subdivision of any such state or any public instromentality thereof, in each case maturing
within one year after such date and having, at the time of the acquisition thereof, 2 rating of at
least A-1 from S&P or a1 least B-1 from Moody's;

{) commercial paper issued by any Person viganized under the laws of any state of

the United States of America and rated at least “Prime-1* {or the then equivalent arade} by
Moody's ot at least “A-1™ for the then equivalent grade) by S&P at the time of acquisition of such

<31
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commercial paper, in each case with maturities of not more than 270 days from the date of
acquisition thereof;

{d} time deposits with, or insured certificabes of deposit or bankers’ acceptances of,
any commetcial bank that (i) at the time of acquisition A) is a Lender or (B) is arpanizad under
the Jaws of the United States of America, any state thereof or the District of Columbia or is the
principal banking subsidiary of a bank helding company organized under the laws of the United
States of America, any state thereof or the Diistrict of Columbia, and iz a mamber of the Fedeml
Reserve System, (i) issues {or the parent of which issues) commercial paper rated as deseribed in
clavse {c) of this definition and (jii} has combined capital and surplus of at least $1,000,000,000,
in each case with maturities of not more than one year from the date of acquisition therzof;

{e) fully collateralized repurchase agreements with a term of not more than thirty
{30} days for securities deseribed in clause (a) above (without regard to the limitation on matority
contained in such clanse} and entered into with a financial Instittion satisfying the criteria
deseribed in clause (d) above or with any primary dealer and having a market value at the time
that such repurchase agreement is entered into of not less than one hundred percent { 100%4) of the
repurchase obligatton of such counterparty entity with whom such repurchase agreement has been
emtered into;

if) Investments, classified in accordance with GAAFP as current assets of the Loan
Farties, in any momey market fund, mutual fund, or other investment companies that are
registered ynder the Investment Company Act of 1940, as amended, which are administered by
financial institutions that have the highest rating obtainable from either Moody's or S&P, and
substantfaliy all of the assete of which consist of one or moere of the types of secarities deseribad
in clauses (z) through () above;

' f2) Investrents existing on the Closing Date and any modifications, replacements,
renewsls, reinvestments or sxtensions thereof, and set forth on Schedule 7.02, but not any
increass in the amount thereof:

{h) (i} Investments by any Loan Pary and Hs Sobsidiaries in their respective
Subsidiaries owtstanding on the Clozing Date and (ii} additional Investrnents by any Loan Party
and iz Subsidiaries ip Loan Parties,

(i Investments consisting of extensions eof credit in the nature of accoumts
receivable or notes receivable arising from the grant of trade credit in the ordinary course of

business, and [nvestments received in satisfaction or partial satisfaction thereof from financially
troubled account debiors to the extent reasonably neceszary in order to prevent or limit loas;

{1 Guarantees constituting Permitted Indebtedness;

fl) [Reserved)

{n Investments received in connection with the bankruptcy or reorganization of, or
settlement of delinquent aceounts and disputes with, customess and suppliers, in each case in the

ordinary course of business;

(m)  [Reserved]
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(n) Capital contributions, leans or advances made by any Loan Party to another Loan
EBarty;

(o) puarantess by any Loan Party of leases (other than Capitalized Le.am} or of
other obligations that do not constitute Indebtedness;

{ promissery notes and other noncash consideration permitted to be received in
cennection with Permitted Dispositions;

{q) Investments in the ordinary course of business eonsisting of endorsements for
collection or deposit and customary trade arrangements with customears;

i advances of payroll payments to employees in the ordinary course of business;

(s) 20 long as no Chanpge of Contro] would sesult therefrom, Invesimenis to the
extent that payment for such Investments is made solely with Equily Interests (other than
Disqualified Stock) of the Lead Borrower;

(£l depostis, rebates, prepayments and other credits to suppliers made in the ordmary
course of business; and

{u) deposits Tor lenses, wtilities and letters of etedit in the erdinary course of
business.

provided, however, that notwithstanding the foregoing, no such Investments specified in clauses (a)
through (f) shall be permitted untess (i} no Loans are then outstanding, and (ii) such Investments ghall be
pledged to the Agent s additional collateral for the Obligations purscant to such agreements as may be
reasonably required by the Agent.

“Permitted Overadvance”™ means an Overadvance made by the Agent, in its Permitted Diiscretion,
which:

{a} [5 made to maintain, protect ot preserve (he Collatera) and/or the Credit Parties®
rights vader the Loan Documents or which is otherwise for the benefit of the Credit Parties;

{b) I+ made to enhance the likelihood of, of to maximize the amount of, repayment of
any Ohbligation; or .

{c) 15 made to pay any cther amount chargeable to any Lomm Party hereunder.

provided however, that the foregoing shall not result in any claim or Hability against the Agent (repardless
of the amcunt of any Overadvance) for Unintentional Overadvances and such Unintentional
Overadvances shall not reduce the amount of Permitied Overadvances allowed herennder; provided
further that in no event shall the Agent make an Overadvance, if after giving effect thereto, the principal
amount of the Credit Extenstons would exceed the Aggregate Commitments {as in effect prior to any
termination of the Commitments pursuant to Sections 2.05 or .02 hereaf).

“Permitted Sale™ means (i} a saie of all or substantially alf of the Loan Parties® business assets as
a going concern as approved by the Bankruptcy Cowrt pursuant to the applicable provisions of the
Bankruptcy Code; provided, that any going concem sale shall either (x) be for cash consideration in an
amount in excess of all outstanding Obligations and zl] Prepetition Obligations and shall not be subject to
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any fimancing contingencies, or (¥) be consented to in writing by the Agest, or (i) a transaction or
transactions eombiring the sale of all or substantially 2l of the Loan Parties* Equipment and Inventory
and the permanent closing of all or a portion of the Loan Parties' Stores and the sale of all Collateral
located thercin through the retention by the Loan Parties of one or more Approvad Liquidators, as
approved by the Bankzuptey Cowt pursuant to the applicable provisions of the Bankrupicy Code, which
transaction shall be () in the form of an “equity bid* including a payment at closing in an amount in
excess of all outstanding Obligations and all Prepetition Clligations or (y) conseated to in writing by the
Agent. In the case of clauses (i) and (ii} above, the proceeds thereof (in an amount up to the outstanding
balance of the Prepetition Obligations and the Obligations) shall be paid to the Agent for application in
accordance with terms and conditions of this Agresment and the Finaneing Orders. Notwithstanding
anything to the contrary set forth in this definition, any sale conducted Iy accordance with the terms of the
Sale Agency Agreement shall constitute & Permitied Sale hereunder.

“Person™ means any natural person, corporation, limited Jiability company, trust, joint vemuee,
association, company, partnership, limited partnership, Govermnental Authority or other entity.

“Petition Date™ has the meaning specified in the Recitals to this Agreement.

“Plan™ means any “employes benefit plan” (85 such term is defined in Section 3{3) of ERISA)
established by the Leed Borrower or, with respect to any such plan that is subject io Section 412 of the
Code or Title IV of ERIS A, any ERISA Affiliste.

“Post-Petition Obligations” meang Hazbilities, indebtedness and other obligations, in each case
jtcurred or due and payable on or after the Petition Date, which may from time to time be owing by the
Borrower {0 any Person, including without limitation all accounts payable, professionals fees and Taxes
(including sales Taxes and trust fund oblipations). For the aveidance of doubt, rent shall constitute a
Post-Petition Obligation hereunder solely to the extent that it is required to be paid pursuant to Section
345(d) of the Banlaruptcy Code.

“Prephymant Event” means:

{g) any Dhspostion (including porsvant to & sale and leaseback transaction) of any
property or asset of a Loan Party;

(b} anyy casualty or other insured damage to, or any taking uwnder power of eminent
domain or by condemnation or similar proceeding of (and payments in lien thereof), any property
o asset of a Loan Party, unless the proceeds therefrom are required to be paid to tbhe holder of a
Lien on such propecly or asset having priority over the Lien of the Agent;

i) the issvance by a Loan Party of anmy Foquity Interests, other than any such
issuance of Bouity Interests (i} to a Loan Party, or (i) as a compensatory issusnce to any
employes, directer, or consultant (including uvnder any option plan);

(d) the incurrence by a Loan Party of any Indebtedness for boirowed money other

than Permitted Indebtedness; or
{e) the receipt by any Laan Party of any Extraordinary Receipts,
“Prepetition Credit Agreement™ means that certain Credit Agreement, dated as of September 19,

2014, smonp the Loan Parties, Salus, a5 agent, and a syndicate of lenders, as amended prior to and in
effect on the Petition Date.
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“Prepetition Indebtedness” shall mean indebtedness of any Losn Party that was incorred o
accrued prior to the commencement of the Chapter |} Case.

“Prepehition Loan Documents” means the “Loan Docoments™ g8 such term is defined in the
Prepetition Credit Agreement. '

“Prepetition Loans” means the “T.oans™ as such term iz defined in the Prepetition Credit
Agiegment.

“Prepetition Obligations™ means the “Obligations™ as such term is defined in the Prepetition
Credit Agreement.

“Prepetition Permitted Liens” has the meaning specified in the Interim Financing Order,

“Prepetition Reserve™ means, at any date of defermination, an amount equal to the aggregate
outstanding amount of the Prapslition Obligations {other than contingant indemmification obligations for
which a claim has not been asserted),

“Professional Fee Escrow Account” means an escrow account sstablished and maintained by and
for the benefit of the Case Prafessionals solely for the purpose of collecting and paying the Carve-Out as
provided in this Agresment, the Finaneing Orders and orders reparding the payment of fees of Case
Frofessionals issued by the Banlouptcy Court.

“Real Estate™ means all Leases and all land, together with the buildings, structures, patkiog areas,
and other improvements thereon, now or hereafter owned by any Loan Pany, including all easements,
rights-of-way, and similar rights relating therete and all leases, tenancies, and cccopancies thereof.

“Receipts and Collections™ has the meaning specified in Section 6.13(g).
. “Register” has the meaning specified in Section 10.06{c}.

“Registered Public Accounting Firm™ has the meaning specified by the Secuorities Laws and shall
be independent of the Lead Borrower and its Subsidiaries as prescribed by the Securities Laws,

“Related Parties” means, with respect to any Person, such Person's Affiliates and the partnets,
direciors, officers, employeses, agents, trustees, administrators, manapers, advisors and representatives of |
such Person and of such Pemon®s Affiliates,

"Released Parties” has the meaning specified in Section 2.1 5.

“Releasing Parties™ has the meaning specified in Section 2,15,

“Replacement Assets™ means, with respect to any properties or assets subject to 2an existing Lien,
any replacements, substitations, attachments and accessions of or to such properiies or assets subject to
such Lien under the terms of the decumentation creating such Lien at the time such properties or assels
are ecquired (or, with respect to the acquisition of a Person that owns such assets, the time such Person
becomes a Subsidiary) and proceeds and products of the propetlies or assets subject to sych Lisn.

“Reportable Event’” means any of the events set forth in Section 4043(c) of ER1SA, other than
events far which the 30 day notica period has been waived.

“Reports” has the meaning provided in Section 9.1 1{b}.
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“Required Lenders” means, as of any date of determination, Lenders holding more than fifty
percent (50%) of the sum of the Aggregate Commitments or, if the Agerepate Commitments have bean
terminated pursuant to Section 8.02, Lenders holdisg in the aggregate more than ffty percent (3096 of
the Total Outstandings; provided that the Commitment of, and the porlion in the agpregate of the Tofal
Outstandings held or decined beld by, any Defaulting Lender shall be excluded for purposss of making a
determination of Required Lenders,

“Reserves”™ means all Inveniory Reserves, Availability Reserves, and Intellectual Proparly
Reserves,

“Rasponsible Officer” means the chiel executive officer, president, chief financlal officer, chief
restructuring officer, treasurer or assistant treasweer of a Loan Parly or any of the other individuals
designated in writing to the Agent by an existing Responsible Officer of a Loan Party as an authorized
signatory of any certificate or other document to be delivered hersunder; provided, that, in each case the
Agent shall have received satisfactory background checks with respect io each such person.  Any
document delivered hereunder that iz signed by a Responsible Officer of a Loan Party shall be
conclusively presumed to have been asthorized by all necessary corporate, parmetship andior other action
on the part of such Loan Party and such Responsible Officer shall be conclusively presumed to have acted
on behalf of such Loan Party,

“Restricted Payment” means any dividend or other digtribution (whether in cash, securities or
other property} with respect to any capital stock or other Equity Interest of any Person or any of its
Subsidiaries, or any payment (whether in cash, securities or other property), including any sinking fund or
similar depogit, on account of the purchase, redemption, retirement, defeasance, roquisition, cancellation
or termination of any such capital stock or other Bquity Interest, or on sccount of any retern of capital to
such Person’s stockholders, pariners or members (or the equjvalent of any thersof), or any option, warrant
or other right to acquire any such dividend or other distribution or payment. Witheut Emiting the
foregoing, “Restricted Pryments™ with respect to any Persen shall also include al} payments made by such
Person with any proceeds of 2 dissalution or Lquidation of such Person.

“Restructuring Consultant™ has the meaning specified in Sectjon 6,22,

“S&P” meana Standard & Poor’s Ratings Services, a division of The MeGraw-Hill Companies,
Ine. and any successor thereto,

“Sale Agency Agreement’” means the ﬁtgénc}' Agreement, dated as of Febroary 4, 2015, betwaen
the Lead Borrower and & joint venture between SB Capitsl Group, LLC and Tiger Capital Group, LLC.

“Sale Order” has the meaning provided in Section . 24(1).

“Bale Order Mation™ has the meening provided in Seetion 6 24a )i}

“Bale Trigger Event” means (x) in the event that the Approved Sale is consummated pursuant to
the Sale Agency Agreement or through an equivalent arrangement with another Approved Liquidator, the
Final Peconciliation Sefilement Drate (or the equivalent definition in any other agency agreement enfered
into in connection wilh the Approved Sale), o {¥) in all other cases, the date of the consummation of the
Approved 3ale,

“Salvs™ means Salus Capital Partners, LLC and its successors.

“Salus Fntity™ has the meaning provided in Section 10.06(h).
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“Sarbanes-Oxley™ means the Sarhanes-Oxley Act of 2002,

“S5EC" means the Securities and Exchange Commission, or any Governmental Autherity
succeeding to any of its principal functions.

“Securities Laws™ mesans the Securilies Act of 1933, the Securittes Exchanga Act of 1934,
Sarbanes-Ouley, and the applicsble accounting and auditing principles, rules, standards and practices
promulgated, approved or incorporated by the SEC or the FCAQR,

“Security Agreement” means the Security Agreement dated as of the Closing Drmte among the
Loen Parties and the Apgeni, as the same now exists or may hereafter be amended, modified,
supplemented, renewed, restated or replaced.

“Security Documents™ means the Security Agreement, the Blocked Account Agreements, the
DDA Notifications, the Credit Card Notifications and each other security agresment or other instrument
or document executed and delivered 1o the Agent pursvant to this Agreement or any other Loan
Docoment granting a Lien to secure any of the Obiigations.

“Sedlement Date™ has the meaning provided in Section 2.13(a)

“Shrink™ mesns laventory which has been lost, misplaced, stolen, or is otherwise vnaccounted
for.

“Spot Rate® has the meaning given to such term in Bection ]_.IZITr hercof.

“Stalking Horse Bid” means the bid by a joint ventere between Tiger Capital Group, LLC and 3B
Capital Geoup, LLC as set forth in the Sale Agency Agreement.

“Statutory Committes” means any official committes appointed in the Chapter 11 Case pursuant
to Section 1102 of the Bankruptey Code.

“Statutory Reserve Rate” means a fraction {expressed as a decimal), the numerator of which is the
mumber one and the deneminator of which is the nomber one minus the aggregate of the maximum
reserve percentages (including any marginal, special, smergency or supplemental reserves) expressed as 2
decimal established by the FRB to which the Agent is subject with respect to the Adiusted LIBO Rate, for
earocurrency funding (currently referred to us *Eurocerrency Ligbilities” in Regolation I of the Board).
Such reserve percentages shall include those impased porsuant to such Regulation D, LTIBO Rate Loans
shall be deemed 1o constitute eurocurrency funding and to be subject to such reserve requirements without
benefit of or cradit for proration, exemptions or offsets that may be available from fime to time to any
Lendier mmder such Regulation D or any comparable repulation. The Statotory Reserve Rate shall be
adjusted automatically on and as of the effective date of any change in sy reserve percentage.

“Store” means any retai] store (which may include any mal property, fixtures, equipment,
inventory and other property related thercto) operated, or to be sperated, by any Loan Party.

“Bubwrdinated Indebledness” means Indebtedness which is expressly subordipated in right of
payment 1o the prior payment in full of the Obligations and which is in form and on terms approved in
writing by the Apent.

-“Subsidiary” of a Persen means a corporation, pattnership, joint venture, limited liability
company of other business entity of which a majority of the Equity Interests having ordinary voting
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power for the election of directors or other governing body are at the time beneficially owned, or the
management of which is otherwizse controlled, directly, or indirectly through one or more intermediaties,
or both, by such Person. Unless otherwise specified, all references herein to a “Subsidiary™ or (o
“Subsidiaries™ shall refer to a Subsidiary or Subsidiaries of a Loan Party, Notwithstanding the foregeing,
AV Sub shall not be deemed a Subsidiary,

“Swap Contract”™ means {a) any and all mte swap transactions, basis swaps, credit derivative
transactions, forward rate tansactions, commodity swaps, commodity options, forward commodity
coniracts, equity or equity index swaps or options, bond or bond price or bond index swaps or options or
Forward bond or forward bond price or forward bond index transactions, interest rate options, forward
foreign exchange transactions, cap transactions, floor transactions, collar transactions, currency swap
transactions, cross-currency rate swap fransactions, cwrency options, spot contracts, ot any other zimilar
transactions or any combination of any of the foregeing fincluding any options to enter into any of the
foregeing), whether or not any such transaction is governed by or subjest to any master agresment, and
{t) any and all transactions of any kind, and the related confirmations, which are subject to the teims and
conditions of, or governed by, any form of master apreement published by the International Swaps and
Derivatives Association, Inc., any laternational Forzign Exchange Master Agreement, or any other master
agreement (any such master agreerment, together with any related schedules, a “Master Agreement™),
including any such oblipations or tabilities under any Master Agreement.

“Bwap Obligation™ means, with respect to any Guarantor, eny obligation to pay or perform under
any agreement, contract or trensaction that constitates a “swap™ within the meaning of secton lal47) of
the Commodity Exchange Act,

“Swap Termination Yalue"” means, in respect of any one or more Swap Contracts, after taking
into account the effect of any lsgally enforceable netting agreement relating to such Swap Contracts,
{a) for any date on or after the date such Swap Contracts have been closed out apd termination value(s)
determined in accordance therewith, such termination value(s), and (b) for any date prior to the date
referenced in clavse {a), the amount{s) determined as the mark-to-market value(s) for such Swap
Contracts, as determined based upon one or more oiid-market or other readily available quotations
pravided by any recognized dealer in such Swap Conlracis (which may include a Lender or any Affiliate
of a Lender).

“Synthetic Lease Obligation™ means the monetary oblipation of & Person under (a) a so-called
synthetic, off-balance sheet or tax retention lease, or (b} an agreemeni for the use or possession of
propetly (including sale and leaseback transactions), in each case, creating obligations that do not appear
on the balance sheet of such Person but which, upon the application of any Debtor Relisf Laws to such
Person, would be chamcterized as the indebtedness of such Person {without regard to accounting
treatment).

“Taxes” means all present or future taxes, levies, imposts, duties, deductions, withhaldings,
assessments, fees or other charges imposed by any Governmental Authority, including any interest,
additions to tax or penalties applicable thereto.

“Termination Date™ means the earliest to ocour of (7) the Maturity Date, {ii) the date on which the
malurity of the Obligations is accelerated (or deemed accelerated) and the Commitments are irevocably
terminated (or desmed terminated) in accordance with Aqicls VI (i} the termination of the
Coramitments in acegrdance with the provisions of Section 2.05(a) hereof, {iv) a Sale Tripger Event, and
{v) the confirmation of a plan of rcorganization or liquidation,

“Tetal Ouotstandings™ means the aggregate Quistanding Amount of alk Committed Loans.

18-




Case 15-10172-MFW Doc 65-6 Filed 02/05/15 Page 46 of 120

“Trading with the Enemy Act” has the meaning set forth in Section 140.18.

“Trigger Evenl” means {a) the occurrenes and continuance of an Event of Defeult and the
exercise of remedies provided for in Section 8.02 (or after the Loans automatically becoming immediaiely
due and payzble as set forth in the provisg to Section 8.02) or (b) the occurrense of a Sale Trigger Event.

“OCC or “Uniform Commercial Code™ means the Uniform Commercial Code as in effect from
time to time in the State of Mew York; provided, however, that if a term is defined in Aricle % of the
Uniform Commercial Code differently than in another Arhicle thereof, the term shall have the meaning set
forth in Article 9; provided further that, if by reason of mandatory provisions of law, perfection, or the
effect of perfection or non-perfection, of a security interest in any Collateral or the availability of any
remedy herevnder is governed by the Uniform Commenctal Code as in effect in 4 jurisdiction other than
the State of New York, “Uniform Commercial Code” mesns the Uniform Commercial Code as in effect
in such other jurisdiction for purposes of the provisions herecf relating to such perfection or effect of
pertection or non-perfection or availabtlity of such remedy, as the cagse may be,

“UFCA™ has the meening specified in Sectigy 10.21(d).
“UFTA™ has the meaning specified in Section 10.21(d}.

“Unfunded Pentsion Liability™ means the excess of a Pension Plan’s benefit lizbiliies under
Sectign 4001(2)(16) of ERISA, over the current value of that Pension Plan's assets, determined in
accordanee with the assumptions used for funding the Pension Plan pursuant to Section 412 of the Code
for the applicable plan year.

. “Unintentional Overadvance” means an Overadvance which, to the Agent’s knowledge, did not
constitute an Overadvance when made but which has become an Overadvance resulting from champed
circumstances beyond the contrel of the Credit Parties, including, without limitation, a reduction in the
Appraized Value of property ¢r assets incleded in the Bomowing Base, increase in Reserves or
misrepresentation by the Loan Parties.

“Uhnited States™ and “1.58." mean the United States of America

“Wage Order™ means the order of the Bankniptey Court entered in the Chapter 11 Case, together
with all extensions, modifications and amendments that are in form and sobstance acceptable i the Agent
in its Parmitted Discretion, which, among other matters, authorizes the Loan Paities to pay certain pre-
petiticn: wapes, benefits and other amounts owing to employess.

“WF Letiers of Credit” means those letiers of credit issued by Wells Farpo Bank, Mational
Association for the account of the Borrowers identified on Scheduwle 1.03 and secured solely by cash
collateral.

1.02  Oiher Interpretive Provizions. With reference to this Agreement and each other Loan
Doeument, unless ctherwise specified herein or in such other Loan Document:

{a} The definitions of terms hetein shall apply equally to the simgwlar and plaral
forma of the terms defined. Whenever the context may require, any pronoun shall include the
corresponding  mascnline, feminine and neuter forms. The werds “inclode” “includes” and
“including” shall be deemed o be followed by the plirase “without limitation.” The word “will" shali
be construed to have the same meaning and =ffect as the word “shall.” Unless the context requires
otherwise, (i) any definition of or reference to any agreement, instrarment or other document (ineluding

S0,
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any Organization Document) shall be constroed as referring 1o such agreement, instrument or other
document as from time to Bme zmended, supplemented or ctherwizse modificd (subject to zny
restrictions on such amendments, supplements or modifications set forth herein or in any other Loan
Document), () any reference hersin to any Person shall be construed to include such Person’s
successors and asgigne, {1ii) the wards “herein,” *hereof” and “hereunder,” and words of similar import
when vsed in any Loun Document, shall be consttued to refer to such Loan Documenl in its entirety
and not to any particular provision thereof, {iv) all references in 2 Loan Document to Articies,
Sections, Exhibits and Schedules shall be consirued to refer to Articles and Sections of, and Exhibits
and -Schedules to, the Loan Decument in which such references appear, {v) any reforence to any law
shall include all statutory and regulatery provisions consolidating, amending replacing or interpreting
such law and any reference to any law or regolation shall, unless otherwise specified, refer to such law
or regulation az ameaded, modified or supplemented from time Lo time, and {w) the words “azeet” and
“property™ shall be construed to have the same meaning and eifect and to refer to any and all tangible
and imangible assets and properties, incloding cash, securiting, aseounts and condract rights,

{b} In the computation of periods of fime from a specified date to a later specified
dare the word *from™ means “from and incloding;™ the words *to” and *until™ each mean *to buot
excluding;™ and the word “through™ means “to and includinp.™

{c) Section headings herein and in the ofher Loan Documents are included for
convenience of reference only and shall not affect the interpretation of thiz Apreement or any other
Loan Decument.

{d} Any reference herein or in ary other Loan Document to the satisfaction,
repayment, or payment in full of the Obligations shall mean the repayment in Dollars in full in cash or
immediatsly available funds {or, in the case of continpent reimbursement obligations with respect ta
Bank Products (other than Swap Contracts) and eny other contingent Cbligations, providing cash
collateralization or other collateral as may be requested by the Apent) of all of the Obligations
{incleding the payment of any termination amount then applicable (or which would or could become
applicable as a result of the repayment of the other Oblipations) under Swap Contracts} other than (i}
unasserted contingent mdemnification Obligations, (i} any Obligations relating to Bank Products
{uther than Swap Contracts) that, at such time, ere allowsd by the applicable Bank Product provider 1o
remain outstanding without being required to be repaid or cash coblateralized or otherwise
collateralized as may be requested by the Agent, and (ifi} any Obligations relating to Swap Contracts
that, at such time, are allowed by the applicable provider of such Swap Contracts to temain
outstanding without being required to be repaid.

LA Aceounting Terms Generally.

(a) Geperally. All accounting terms nof specifically or completely defined herein
shall be construed in conformity with, and all financia! data (including financial rating and other
finanecial calculations) required to be submitted pursvant to this Agreement shall be prepared in
conformily with GAAP, applied oo a consistent basis, as in effect from time to time, except as
otherwise specifically prescribed herein,

(b} Chanees in GAAF. If af any time any change in GAAT would affect the
computation of any financial ratic or requirement set forth in any Loan Docoment, and either the Lead
Borrower or the Required Lenders shali so request, the Apent, lhe Lenders and the Lead Borrower
shall negotiate in good faith to amend such ratio or requirement to preserve the original intent 1hereof
in light of such change in GAAP (subject to the approval of the Required Lenders); provided that, until
s amended, {i) such ratio or requirement shall continue to be computed in accordance with GAAP
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prior 1o such change therein and (i) the Lead Borrower shall provide 16 the Apent and the Lenders
firancial statements and other documents required under this Agreement or as ressonably reqoested
hereunder setling forth a reconciliation between calculations of such ratie or requirement made before
and efter giving effect to such change in GAAP.

104  Roundiog. Any financial ratics reqoered to be maintained by the Borrgwers pursuant fo
this Agresment shall be calculated by dividing the appropriate component by the other component,
carrying the result to one place more than the number of places by which such ratio is expressed hersin
and rounding the resull up or down to the nearest number {with 2 rounding-up if there is no nesrest
nutnbery.

1.05 Times of Day. Unless otherwise specified, all references herein to times of day shall be
. references to Eastern time (daylight or standard, as applicable),

L0 Reserved.

1.07  Currency Equivalents Generally. Any amount specified in this Agresment fother than
in Article 1L, Article TX and Apticle X3 or apy of the other Loan Documents to be in Dollars shall also
inciude the equivalent of such amount in any currency other than Dollars, such equivalent amount thereof
in the applicable cumrency to be determined by the Agent at such time on the basis of the Spot Rate (as
defined below) for the purchase of such currency with Dellars, For purposes of this Section 1,07, the
“Spot Rate* for a currency means the rate determined by the Agent to be the rate quoted by the Person
acting in such capacity as the spot rate for the purchase by such Person of such currency with another
currency through its principal foreign exchange trading offics at approximataly 11:00 a.m. on the date
two Buginess Days prior to the date of such determination; provided that the Agent may obtain such spot
rate from another financial institotion designated by the Apent if the Person acting in such capacity does
not have as of the date of determination a spot buying rate for any such currency,

ARTICEE 11
THE COMMITMENTS AND CREDIT EXTENSIONS

201 Commiticd Loans; Beserves,

(2) Subjeet to the terms and conditions set forth herein, ¢ach Lender severally agrees
to make leans (each such loan, a “Committed. L.oan™} to the Bomrowers from time to time, on any
Business Day duting the Awvailability Pericd on which the Agent’s offices are open lo conduet
business, in an aggregate amonnt not 1o excesd at any time outstanding the leszer of (%) the amount of
such Lendesr’s Commitment, or {y) such Lender’s Applicable Percentage of the Borrowing Base,
subject in each case to the following limitations:

{i) after giving effect to any Borrowing, the Total Outstandings shall nat
exceed the Mavimum Committed Loan Amount; and

(i) after giving effect to any Borrowing, the agprepate Outstanding Amaunt
of the Commined Loanz of any Lender shail not exceed the lesser of {(A) such Lender's
Commitment and (R} such L.ender's Applicable Percentape of the Borrowing Bage,

Within the limits of each Lender's Commitment, and subject 1o the other terms and conditions hereof, the
Botrowers may borrow under this Section 2.01, prepay under Section 2.04, and rebarrow Committed
Loans under this Section 2.01. Subjecl lo thé eniry of a Final Financing Order that muthorizes the
payment in full of all cutstanding Prepetition Olbligations, on the Final Order Entry Date, the Bomowers

Al
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shall request, and the Lenders shall advance, Committed Loans sufficient to pay off in full any
outstanding Prepetition Obligations {other than contingent indemnification cbligations for which a claim
has not been asserted).

{b} The Inventory Reserves and Availability Beserves as of the Closing bate are set
forth in the Borrowing Base Certificate delivered pursuant to Section 4.01{E) herent,

{¢) The Agent shall have the rght, at any time and from time to time after the
Clostnp Date in its Permitted Discretion to establish, modify or eliminate Reserves.

2.02  Barrowings and Conversions of Committed Loans.

{a) Each Borrowing shall be made upon the Lesd Borrower's irrevacable written
notice to the Agent. Each such notice nst be received by the Agent in writing not Jater than 12:00
p.m. or such eatlier time as Agent may designate from time to time by written notice to the Lead
Borrower on the same Business Day of the requested date of any Borrowing of LIB0O Rate Loans.
Each notice by the Lead Borrower pursuant {o thiz Section 2.02{a) rmuat be confirmed promptly by
delivery to the Agent of a written Committed Loan Notice and Berrowing Base Certificate {or, if the
Agent so requests, by elecironic submission by the Lead Borrgwer), appropriately completed and
signed by a Responsible Officer of the Lead Borrower. Unless otherwize agreed to by the Agent, sach
Borrowing of LIBQ Rate Loans shall be with respect t0 any Committed Loan, in 2 principal amount of
$100,000. Each Commilted Loan Metice shatl specify (i) whether the Lead Borrower is requesting a
Borrowing, (i) the requested date of the Borrowing {which shall be s Business Day), and (iii} the
principal amount of Committed Loans to be homwowed, ’

(b} TFolowing receipt of a Commmitied Loan Notice, the Agent shall promptly notify
each Lender of the ameunt of its Applicable Percentage of the applicable Committed Loans, In the
case of & Borrowing, each Lender shall make the amount of ils Committed Loan avaitable to the Agent
in immediately available funds at the Agent's Office not later than 1:00 p.m. on the Business Day
specified in the applicable Comnitted Loan Notice. Upon satisfaction of the applicable conditions zet
forth in Section 4.02 {and, if such Borrowing is the iritial Credit Extension, Section 4.01), the Agent
shall use reazonable efforts to make all funds s0 recsived available to the Borrowers in like funds by
no later than 4:00 p.m. on the day of receipt by the Agent by wire transfer of such funds in accordence
with instructions provided 1o (and reasonably acceplable to) the Apgent by the Lead Borrower.

{c} The Agent, without the request of the Lead Berrower, may advence as a
Committed Loan any inferest, fee, serviee charge {including direct wire fees), Credit Party Expenses,
or other payment to which any Credit Party is entitled from the Loan Parties puersvant hersto or any
pther Loan Document and may charge the same to the Loan Account notwithstanding that an
Orveradvance may result thersby, The Apent shall advize the Lead Borrower of any zuch advanee or
charge promptly after the making thereof. Such action on the part of the Agent shall not constitute a
waiver of the Apent’s rights and the Barrawers® oblipations umder Section 2.04(h). Any amount which
is added to the principal balance of the Loan Account as provided in this Section 2.02({b} shell bear
interest at the interest rate thew and thereafier applicable to Loans.

(4 Each Borrowing of Committed Loans shall be made by the Lenders pro rata in
acocordance with their respective Applicable Percentage. The failure of any Lender to make any Loan
shall neither relisve any other Lender of its obligation to fund its Loan in accordance with the
provigions of this Apreement nor increase the obligation of any such other Lendar.
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() Atany time that Loans are outstanding, the Apent shall notify the Lead Borrower
and the Lenders of any change in the LIBC Rate used in determining the applicable interest rate.

(ff The Agent and the Lenders shall have no obligation to make any Loan if an
Overadvance would result. The Agent may, in its Permitted Diserction, make Petmiited Overadvances
without the consent of the Borrowers and the Lenders and the Bostowers and each Lender shall be
bound thereby. A Permitted Overadvance is for the sccount of the Borrowers and shall constitute a
Loan and an Obligation and shall be repaid by the Bomowers in accordance with the provisions of
Section 2.04(b). The making of any such Permitted Owveradvance on any one occasion shall not
obligate the Agent or any Lender to make or permit any Permitted Overadvance on any other cceasion
or to permit such Permitted Crveradvances to remain outstanding. The Agent shall bave no liability for,
and no Loan Party or Credit Party shall have the right to, or shall, bring any claim of any kind
whatsoever against the Agent with respect to Unintentional Overadvances regardless of the amount of
any such Overadvance(s).

203 Reserved.
2.4 Prapa}rmmts.
{a) Reserved.

by If for any reason the Total Outstandings ai any time excesd the Maximum
Commitied. Loan Amount as then in effect, the Borrowers shail immiediately peepay the Committed
Loans in an agpregate amonnt equal to such excess.

fc) The Borrowers shall repay the Prepetition Obligations and prepay the Loans with
proceeds and collections raoewbd by the Loan Parties to the extent so required under the provisions of
Section 4,13 herecf.

{d) The Borrowers shall repay the Prepetition Obligations and prepay the Commitbed
Loans in an amount equal to the Net Proceeds received by a Loan Party on account of a Prepayment
Event.

(e) Upon (i) the expimtion of any WF Letter of Credit, or any reduction in the
amount of any WF Letter of Credit, and (ii) Wells Fargo Bank, Mational Azzociztion’s release of cash
collateral to the Loan Paries in respect of such expiraticn or reduction, the Bomowers shall
immediately repay the Prepetition Obligations and prepay the Committed Loana then cwtstanding in an
amonnt equal to the amount of cash collateral so retumed.

{f) Prepayments made pursvant to Section {c), {d) and fe) above, firs, shall be
applied ratahly to the outstanding Prepetition Obligations untd] paid in full (in the order set forth in

Section 3.02 of the Prepetition Credit Agreemsnt), second, shall be applied mtably to the oulstanding
Commited Loans antil paid in Full, and, third, the amount remaining, if any, after the prepayment in
full of all Committed Loans outstanding at such time may be retained by the Borrowers for use in the
ordinary course of its business.

205  Termination or Reductian of Commitments.
{a) Suvhject to the payment of any fee required under this Agreement or the other

Loan Decuments, the Borowers may, upon notice from the Lead Borrower to the Apent, terminate the
Appresate Commitments or from time 0 time permanently reduce the Aggregate Commitments,
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provided, that {i) any soch notice shall be received by the Agent not later than 11:00 a.m. five Business
Days pricr to the date of termination or reduction, (i) any such partial reduction shall be in an
aggregate amount of $3,000,000 or any whole multiple of $1,000,000 in excess thereof, {iii) any such
notice may provide that it is conditionad epon the consvmimation of a refinancing of the Obligations,
in which case, such notice may be revoked or extended by the Lead Borrower if any such refinancing
shail not be eonsummated or shall otherwise be delzyad prior 1o the date provided in such notiee of
temination ot teduction of the Aggregate Commitments, (iv) the Borrowsers shall not terminete or
reduce the Aggregate Commitments if, after giving effect thereto and to any concurrest prepayments
hereunder, the Totai Outstandings would exceed the Apgrepate Commitments.

(b} The Agent will promptly netify the Lenders of any termination or reductiom of
the Aggregate Commitments under his Section2.05. Upon any reduction of the Aggrepate
Conmnitments, the Commitment of each Lender shall be reduced by such Lender’s Applicable
Percentage of such reduction amount. All fees (including, withowt limitation, the Commitment Fee)
and interest in respect of the Aggrepate Commilments accrved mmtil the effective date of any
termination of the Agpregate Commitmenis shail be paid on the effective date of such termination,

.06 Rnpa:,rmenlt of Loans. The Borrowers shall repay ta the Lenders on the Termination

Dale the aggrepate principal amount of Committed Loans outstanding on such date,

207 Interest.

fa) Subject to the provisions of Section 2.07h) below, each Committed Loan which
is a LIBO Rate Loan shall bear interest on the owtstanding principal amount thereof &l a rate per
annum equal to the Adjusted LIBO Rate plus the Applicable Margin.

ihl {i) 1€ any amount payable under any Loan Document is not paid when due
{without regard to any applicable grace periods), wheiher at stated matarity, by acceleration or
otherwise, such amount shall thereafiter bear interest at a fluctuating interest rate per annum at all times
equal fo the Default Rate to the fullest extent permitted by applicable Laws.

B If any other Event of Defanit exists, then the Agent may, and upon the
request of the Required Lenders shall, netify the Lead Borrower that all outstanding Obligations
shali thereafter bear interest at a fluctuating interest rate per annum at ail times equal to the
Defanlt Bate and thereafter such Obligations shall bear interest at the Default Rate to the fulleat
extent permitted by applicable Laws.

{ifi}  Accrued and unpaid interest on past due amounts {including interast on
past due interest) shall be due and payable upon demsand,

(c) interest on each Loan shall be due and payable in arrems on each Interest
Payment Date applicable therste and at such other fimes as may be specified herein.  Interest
hersunder shall be due and payable in accordance with the terms hereof before and after judgment, and
betore and after the commencement o any procesding under any Deblor Relief Law.

2,08  Fees.

{a) Cloging Fee, On the Closing Date, the Borrowers shall, and jointly and severally

agree to, pay to the Agent, for the aceount of each Lender in accordance with its Applicable Percentage, a
one-time fee in an amount equal to $300,000 (the “Closing Fee™). The entire Closing Fee shall be fuJ]}'
eamed on the Closing Date and shall not be refondable for any reason whatsoever.
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(b) DIP Maintenance Fee. The Borrowers shall pay to the Ageat, for its own
account, a DIP maintenance fee payable in monthly installments of 310,000 through the Maturity Date or
earlier payment in full in cash of the Obligations and termipation of the Commitments {the “DIP
Maintenance Fee™). The entire DIF Maintenance Fee of §120,000 shall be fully earned on the Closing
Date zand shall not be refundable for any reason whatsoever, and shalt be paid on the first day of each
calendar month. Any unpaid balance of the DIP Maintenance Fee outstanding on the Termination Date
shall be pald on the Termination Date,

{c) DIP Exit Fee. On the tarliest to ocour of (i) # zale of any Loan Party’s assels
resulting in suificient Net Proceeds to pay the Obligations and the DIP Exit Fee in full, (if) the
confirmatien in the Chapter 11 Case of a plan of reorganization or liquidation and {iii} the Termination
Diate (whether in conncelion with a refinancing of the Oblipations or otherwise], the Borrowers shail, and
hereby jointly and severally agree to, pay 1o the Agent, for the account of sach Lender in accordance with
its Applicable Percentage, a one-time fee in an amount equal to F200,000 {the “DIP Exit Fee™).

{d} Commitment Fee. The Borrowers shall, and hereby jointly and zeveraily agree
to, pay to the Agent, for the account of each Lender in accordance with its Applicable Percentage, a
commitment fee calculated on a per anmum basia equal to 0.35% times the zclual daily amount by which
the Aggregnte Commifments excsed the Total Outstandings (the “Comunitment Fee™). The Commitment
Fee shall acorue at all times during the Availability Period, including at any time during which one or
more of the conditions in Article IV is not met, and shall be due and payable monthly in arrears on the
first day after the end of #ach month, commencing with the first such date to cccur after the Closing Date,
and on the last day of the Availability Period. The Commitment Fee shall be calenlated monthly in
ArTeErs.

2.0% Computation of Interest and Fees; Application of Payments. All computations of
fees and interest shall be made on the basis of a 360-day year and actual days elapsed. Interest shall
ageroe on each Loan for the day on which the Loan it made. For purposes of the calculation of the
Chatstanding Amount and interest an the Loans, all payments made by or on account of the Borrowers
shall be deemed to have been applied to the Loan: one {1) Business Dy after receipt of such payments by
the Agent {as such receipt is determined pursvant to Section 2.11). Each determination by the Agent of
an interest rate or fee hersunder shall be conglusive and binding for all purposes, absent manifest exror,

210 Evidenee of Delit.

(2} The Credit Extensions made by each Lender shall be evidenced by one or more
accounts or recerds maintained by the Agent (the “Loan Account™) in the ordinery course of busingss.
In addition, #ach Lender may record in such Lender's intemial records, an appropriate notation
evidencing the date and amount of each Loan from such Lender, sach payment and prepayment of
principal of any such Loan, and each payment of interest, fees and other amounts due in comnection
with the Obligations due to such Lender. The acegunts or records maintained by the Agent and each
Lender shall be conclusive absent manifest error of the amount of the Credit Extensions made by the
Lenders to the Borrowers and the inlerest and payments thereon. Any failure to so record o any siror
in doing so shall not, however, limit or otherwise affect the obligation of the Borrowers hereunder to
pey any amounl owing with respect to the Obligations. In the event of any conflict between the
accounts and records maintained by any Lender and the accounts and records ol the Apent in respect
of such matters, the accounts and records of the Agent shall contral in the absence of manifest ettor.
Upon the request of any Lender made through the Agent, the Boamrowers shall execyte and deliver to
such Lender (through the Agent) a Mate, which shall evidence such Lender's Comunitted Loans, in
addition to such accounts or ecords. Esch Lender may alach schedules 1o its Mate and endorse
therean the date, amewst and maturity of its Loans and payments with respect thereto. Upon receipt of
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an affidavit of a Lender as 1o the loas, thelt, destruction or mutilation of such Lender's Note and upon
cancellation of such Note, the Borrowers will issue, in lisu thereol, & replacement Mole in favor of
such Lender, in the same principal amount therepf and atherwise of Tike tenor,

(b} Agent shall render monthly statements ragarding the Loan Account to the Lead
Borrower including principal, interest, fees, and incloding an temization of all charges and expenses
constituting Credit Party Expenses owing, and such statements, absent marifest error, shall be
conclusively presumed to be correct and sccurate snd constitute an account stated between Borrowers
and the Credit Parties unless, within thirty (30) days afier receipt thereof by the Lead Borrower, the
Lead Borrower shall deliver to Agent written objection thereto describing the error or émmors contained
in any such staternents,

211 Payments Generally; Apent’s Clawback.

(a) Gepgeral. All payments to be made by the Borrowers shall be made without
condition or deduction for any counterclaim, defense, recoupment or setoff. Excepl as otherwise
expressly provided herein, ail payments by the Barrowers hereunder shall be made to the Agent, for
the account of the respective Lendars to which such payment 1= owed, at the Agent's Office in Dollars
and in immediately available funds not later than 2:00 par on the date specified hersin, Subjact to
Section 2.13 hemof, the Agent will promptly distribute to sach Lender its Applicable Percentage (or
other applicable share as provided herein} of such payment in like fumds as received by wire transfer ta
such Lender's Lending Office. Al payments received by the Apent (i) prior to or at 2:00 p.m., shall be
desmed received on the same Business Day and (1) after 2:00 p.m._, shall be deemed received on the
next succeeding Business Day; any applicable imterest or fee shall continue 1o acerus and shall be
calculated pursuant to Section 2 00, If any payment to be made by the Bomowers shall come due on a
day other than & Business Day, payment zhall be made on the next following Business Day, and such
extension of time shall be reflected in computing imterest or fzes, as the case may be.

(b) (i} Funding by Lenders; Presumption by Apgent. Unless the Agent shall
have received notice from a Lender pricr to 12:00 noon on the date of such Borrowing that such
Lender will not make available 1o the Agent such Lender's share of such Borrowing, the Agent may
assame that such Lender has made such share available on such date in accordance with Section 2,02
and may, in reliance upon such assumption, make available o the Borrowers a corresponding amount,
In such event, if 3 Lender has not in fact mede its share of the applicabie Borrowing available to the
Agent, then the applicable Lender and the Borrowers severally agree to pay to the Agent forthwith on
demand such corresponding amount in immediately available funds with interest thereon, for each day
from and including the date such amount ts made avatlable to the Borrowers to but excluding the date
of payment to the Agent, at (A) in the casc of 2 payment to he made by such Lender, the greater of the
Federal Funds Rate and n rate determined by the Apent in accordance with banking indestry mles on
interbank compensation plus any administrative processing or similar fees customarily charged by the
Agent in connection with the foregoing, and {B) in the case of a payment to he made by the Bomowers,
the interest rate applicable to Committed Loans. 1f the Borrowers and such Lender shall pay such
interest to the Agent for the same ur an overlapping period, the Agent shall promptly remit to the
Barrowers the amount of such interest paid by the Borrowess for such period. 5 such Lender pays its
share of the applicable Borrowing to the Apent, then the amount so paid shall constitute such Lender's
Committed Loan included in such Borrowing. Any payment by the Bomowers shall be without
prejodice to any claim the Borrowers may have apainst a Lender that shall have failed to make such
payment {o the Agent.

f i) Paymenfs by Bormowers; Fresumptions by Apent. Unless the Agem shall
have received notice from the [.ead Borrower prior to the time 20 which any payment is due fo the
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Agent for the account of the Lenders hercunder that the Borrowers will not make such payment,
the Agent may assume that the Borrowers have made such payment on such dete in accordance
herewith and may, in reliance upon such assumption, distribute to the Lenders the amount due, In
such event, if the Borrowers have nol in fact made such payment, then each of the Lenders
severally aprees to repay (o the Agent forthwith on demand the amount so distriboted 1o such
Lender in immediately available funds with interest thereon, for ezch day from and including the
date such ameunt is distributed to it to but excluding the date of payment to the Agent, at the
proater of the Federal Funds Rate and a rate determined by the Agent in sccordance with banking
industry rules on interbank compensation.

A notice of the Apent to any Lender or the Lead Borrower with respect to any amount owing
under thiz subzection (b) shall be conclusive, absent manifest errer.

{c) Fajlure to Safisfy Condittons Precedent. If any Lender makes available to the
Agent funds for any Loan to be made by soch Lender as provided in the foregoing provisions of this

Article 11, and such funds are not made available to the Borrowers by the Agent beeause the conditions
to the applicable Credit Extension set forth in Article I'V are not zatsfied or waived in accordance with
the terms hereof (subject to the provisions of the last paragraph of Section 4.92 hereof], the Agent shall
return such fumds (in like funds as receivad from such Lender) to such Lender, without interest,

{d) Oblipations of Lenders Several. The obligations of the Lenders hersunder to
make Comniitted Loans and to make payments herevmder are several and not joint. The fallere of any
Lender to¢ make any Comemitted Loan or to make any payment hersunder on any date required
hereunder shall not relieve any other Lender of its cormesponding oblipation to do so on such date, and
no Lender shall be responsible for the failure of any other Lender to 5o make its Comnmitted Loan or to
make itz payment hersunder, )

(e} Funding Source. MNothing herein shall he desmed to obligate mny Lender 1o
obtain the funds for any Loan in any particular place or manner or to congtitate a representation by any
Lender that it has obtained or will obiain the funda for any Loan in any particolar place or manner.
il

212  Sharing of Paymenis by Lenders. If any Credit Party shall, by exercizing any ripht of
getoff or counterclaim or otherwise, obtain payment in respect of any principal of, interest on, or other
amounts with respect to, any of the Obligations resulting in any Lender's receiving payment of a
propesiion of the aggregate amount of Qbligattons in respect of Committed Loans preater than its pro rata
share thereof as provided herein (including as in contravention of the priorties of payment set forth in
Sectjon 8.03), then the Credit Party receiving such greater proportion shall (a) notify the Agent of such
fact, and (b} purchase {for cash at face value) participations in the Obligations of the other Lenders, or
make such other adivstments as sheil be equitable, so that the benefit of all such payments sbzll be shared
by the Credit Parties ratably and in the priorities set forth in Section 8.03, provided that:

(i} if any such participations or subparticipations are purchased and all or
any portion of the payment piving rise thercto is recoversd, such participations or
subparticipations shall be rescinded and the purchase price restored to the extent of such
recovery, withoul interest; and

(i} the provisions of this Section shall not be consirued to apply to (x} any
payment made by the T.oan Parties pursuant to and in accordance with the express tesmas of this
Agreement (including the applicatien of funds arising ffom the existence of a Defaulting Lender?
or (¥} any payment obtained by a T.endcr as consideration for the assipnment of or sale of a
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participation in any of its Committed Loans to any assignes or participant, ather than to the
Bortowess or any Subsidiary therecf {as to which the provisions of thiz Section shalt apply).

Each Loan Party consents to the foregoing and agrees, to the extent it may effectively do so umder
applicable law, that any Lender acquiring a participation porsuant to the foregoing arrangements may
exercize against such Loan Party rights of setoff and counterclaim wilh tospeet to such participation as
fully as if such Lender were a direct creditor of such Loan Party in the amount of such participation.

213 Settlement Amongst Lenders.

{a) The amount of each Lender's Applicable Percentage of outstanding Committed
Loans shall be computed weekly {or more frequently in the Agent’s Permitted Discretion) and shall be
adjusted upward or downward based on all Commitied Loans and repayments of Committed Loans
received by the Agent as of 3:00 p.m. on the first Business Day {such date, the “Settlement Date*}
following the end of the period specified by the Agent.

(b} The Agent shall deliver to each of the Lenders prompily after a Setlement Date a
surmary statement of the amount of outstanding Connnitted Loans for the period and the amount of
repayments received for the period. As reflected on the summary statemnent, (i) the Apgent shall
wansfor to each Lender its Applicable Percentage of repayments, and (i) each Lender shall transfer to
the Agent (g3 provided below) or the Agent zhall tranzfer to cach Lender, sush amoumts as are
necessary to insure that, after giving effect to all such transfers, the mmount of Committed Loans made
by ench Lender shall be equal to such Lender's Applicable Percentage of all Commitied Loans
cutstanding as of such Settlement Date. If the summary statement requires transfars to be made o the
Agent by the Lenders and is received prior to 12:00 p.m. on 2 Business Day, such transfers shall be
made in immediately available funds no later than 3:00 p.m. that day; and, if received after 1:00 pm.,
then ne later than 12:00 p.n. on the next Business Diay, The obligation of each Lender {o transfer such
funds iz irevocable, unconditional and without recourse to or warranty by the Agent. If ang to the
extent any Lender shall not have se made its transfer to the Agent, such Lender aprees to pay to the
Agent, forthwith on detnand such amount, together with interest thereon, for each day from such date
umtil the date such amonnt is paid to the Apent, equal to the greater of the Federal Funds Rate and a
rale determined by the Agent in accordance with banking indestry rules on interbank compensation
plus any administrative, processing, ot similar fees cngtomarily charged by the Agent in connecticn
with the foregoing.

214 Defaulting Lenders.

{a) Adjpsttnents. Notwithstanding anything to the contrary comtmined in this
Agreemnent, if any Lender becomes a Defanlling Lender, then, unbil such time as that Lender is no
longer a Defaulting Lender, to the extent permitted by applicable Law:

{i} Waivers and Amendments. Such Defaviting Lender's right to approve or
disapprove any amendment, waiver or consént with respect to this Agreement shall be restricted
as set forth in the definition of “Required Lenders™ and Section 10.3]

{ii} Defaulting 1 ender Waterfall. Any payment of principal, interest, fees or
other amounts received by the Agenl for the account of such Defaulting Lender {whether
voluntary or mandatory, at maturity, purseant 1o Article VI or otherwiss) or received by the
Agent from a Defavliing Lender pursuant 1o Section 10.08 shall be applied at such time or times
as may be determined by the Agent as follows: first, to the payment of any amounts owing by
such Detaulting Lender to the Agent hercunder; sceond, as the Lead Borrower may request (so
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long 23 no Default or Event of Default exizsiz), to the funding of any Commited Loan in rezpect
of which such Defaulting Lender has lailed to fund its portion thereof az required by this
Agreement, as determined by the Agent, thivd, if so determined by the Agent and the Lead
Borrower, 1o be held in 2 deposit account and veleased pro rata in order to satisfy such Defaulting
Lender™s potential foture funding obligation: with respect to Commited Loans under this
Agreement; fourth, to the payment of any amounts owing to the Lenders as a result of any
judpment of a court of competent jurisdiclion obtained by any Lender against such Defavlting
Lender g5 a result of such Defanlting Lender’s breach of its obligations under this Agreement;
fifih, so long as no Default or Event of Default exisls, to the payment of any amount: owing to
the Borrawers as a result of any judgment of a court of competent jurisdiction obtained by the
Borrowers agrinst such Defiulting Lender &5 a result of such Defaulting Lender's breach of itz
obligations under thiz Agreement; and sixth, to such Defaviting Lender or as ctherwise directed
by a court of competent jurisdiction; provided that if (%} such payment iz a payment of the
principal amount of any Committed Loans in respect of which such Defanlting Lender has not
fully funded its appropriate share, and (¥} such Committed Loans were made &t a time when the
eonditions set forth in Section 4.02 were satisfied or waived, such payment shall be applied soiely
to pay the Commited Loans of all Non-Defaulting Lenders on & pro rata basiz prior to being
applied to the payment of any Committed Loans of such Defaulting Lender uatil such time as all
Committed Loans are held by the Lenders pre rata in accordance with the Commitments
hereunder. Any payments, prepasments or other amounts paid or payable to 2 Defauliing Lender
that are applied {or held) to pay amountz owed by a Defaniting Lender shell be deemed paid to
and redirected by such Defaulting Lender, and each Lender irrevocably consents hereto.

(i)  Certain Fees. Wo Defaufting Lender shall be entitled to receive any fee
peyable herevnder for any period during which that Lender iz a Defauliing Lender (and the
Bormowers shall not be required to pay any such fee that otherwise would have been required to
have been paid to that Defaulting Lender).

(b) Defaujting Lender Cure. If the Lead Bomower and the Agent agree in writing
that & Lender is no longer a Defauliing Lender, the Agent will so notify the parties hereto, whersupon
as of the effective date specified in such notice and suhject to any conditions set forth therein (which
may include arangements with respect to any cash collateral), that Lender will, to the extem
applicable, puichase at par that portion of outstanding Committed Loans of the other Lenders or take
such other actions as the Agenl may delermine 10 be necessary to cause the Committed Leans 1o be
held on a pro rata basis by the Lenders in accordance with their Applicable Percentages, whereupon
such Lender will cease to be a Defaulting Lender; provided that no adjostments will be made
retroactively with respect to fees accrued or payments made by or on behalf of the Borrowerz while
that Lender was a Defanlting Lender; and provided, forther, that except to the extent otherwize
expressly apreed by the affected paries, no chanpe hereonder from Defaulting Lender to Lendear will
constifute & waiver or release of any claim of any party hersunder arising from that Lenders having
been a Defaulting Lender.

215 Release. TEach L.oan Party hereby acknowledges, effective vpon entry of the Interim

Financing Order, that no Loan Party hag any defense, counterclaim, offzet, recoupment, cross-complaint,
claim or demand of any kind or nature whatsoever that can be asserted fo reduce or eliminate all or any
parl of the Loan Parties” liability to repay the Credil Parlies as provided in (hiz Apresment or ko seal
affirmative relief or damages of any kind or nature from any Credit Party. Each Loan Party, on behalf of
itself and its bankruptcy esiate, and on behalf of all its successors, assigns, Subsidiaries and any Affliates
and any Person acting for and on behalf of, or claiming through them (collectively, the “Releasing
Parties™), hereby fully, finally and forever releases and discharges each Credit Party and its respective
past and present officers, directors, servants, agents, atomeys, assigns, heirs, parents, subsidiaries,
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affiliates, participanis, and ach Person acting for or on behalf of any of them (collectively, the “Released
Parties™ of and from any and all actions, causes of action, demands, suits, claims, liabilities, Liens,
lawsuits, adverse consequences, amousts paid in setllement, costs, damages, debts, deficiencies,
diminution in value, disbursements, expenses, losses and other obligations of any kind or maturs
whatsosver, whether in law, equity or otherwise (including, withoul limitation, those arising under
Sections 341 through 550 of the Bankruptcy Code and interest or other carrying costs, penalties, Jegal,
aocounting and other professional fees and expenses, and incidental, consequential and punitive damages
payable to third parties), whether knewn or unknown, fived or contingent, direct, indirect, or derivative,
msserted or umasserted, foreseen or utlorescen, suspecled or unsuspected, now existing, heretofors
existing or which may heretofors acorue against any of the Released Parties, whether held in a personal or
representative capacity, and which are based on any act, fact, event or omission or other matier, cause or
thing occurring at any time prior to the Petition Date in any way, directly or indirectly arising out of,
connected with or relating to this Agreement, the Financing Orders and the ttansactions conterplated
hereby or thereby, and all other agresments, certificates, instruments and other documents end statements
{whether written or oral) related to any of the foregoing.

216 Waiver of any Priming Rights; Credit Bid. Upon the Closing Date and until such
time a5 the Obligations have been indefeagibly paid in full in cash and the Commitments have been
terminated, each Loan Party, on behall of itself and its estate, hereby irrevocably waives any right or
alleged vight, (a) pursuant to Sections I6d{c) or 364(d) cf the Bankruptcy Code or otherwize, to grant any
Liens of equal or greater priovity than the Liens secering the Obligations, er to approve a claim of equal ar
greater priority than the Obligations {other than Liens undet the Prepetition Loan Documents and the
Carve-Out) {unless proposed in contemplation of the payment in full, in cash, of the Obligations and the
Prepetition Obligations prior to or simultaneously with the grant of such Lien); or {b) to propose any sale
or any plan of reorganization or liguidation which secks to limit or eliminate the right of the Agent or
Lenders to credit bid all or any portion of the Obligations.

ARTICLE 11 _
TAXES, YIELD PROTECTION AND ILLEGALITY;
APPOINTMENT OF LEAD BORROWER

301 Taxes.

{2) Payments Free of Taxes. Any and all paymenis by or on account of any
obligation of the Borrowers hersunder or under any other Loan Document shall be mede free and clear
of and without reduction or withholding for any Indemnified Taxes or Other Taxes, provided that if the
Borrowets shall be requited by applicable law o deduct any Indemmnified Taxes (including any Other
Taxes) from such payments, then (i) the sum payable shall be increased as necessary so that after
making al] required dedustions (including deductions applicable te additional sums payable under this
Section) the Agent, the Lender receives an amount equal te the sum it would have received had no
such deductions been made, {ii] the Borrowers shall make such deductions and (jii) the Bomowers
shall timely pay the full amount deducted o the relevant Governimental Authority in accordance with
applicable law.

(6 Paviment of Other Taxes by the Borrowers. Without fimiting the provisions of
subsection {a) ahove, he Borrowers shall timely pay any Other Taxes to the relevant Governmental
Authorily in accordance with applicable law.

(¢} [ndemnification by the Loan Parties. The Loan Parties shall indemnify the Apent
and each Lender, within ten {10} days after demand therefor, for the full amount of any Indemnified
Taxes ar Other Taxes {including Indemnified Taxes or Other Taxes imposed or asserted on or
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ghiritigable fo amounts payshle under this Section) paid by the Agent or such Lender, as the case may
be, and any penalties, inlerest snd reasonable expenses arising therefrom or with respect thereto,
whether or not such Indemnified Texes or Other Taxes were correctly or legaily imposed or asserted
by the relevant Governmental Authovity, A certificate as to the amownt of such payment or liability
delivered to the Lead Borrower by a Lender {with a copy to the Agent), or by the Agent on itt own
behaif or on behalf of the Agent or a Lender, shall be conclusive absent manifest error.

{¢} Evidepce of Pavments. As =oon as practicable afier any payment of Indemnified
Taxes or Other Taxes by the Borrowers to & Governmental Authority, thé Lead Borrower shall deliver
to the Agent the criginal or a certified copy of a receipt issued by such Governmental Authority
evidencing such payment, a copy of the return reporting such payment or other cvidence of such
payment reasonably satisfectory to the Agent. '

(e) Status of Lenders. Any Foreign Lender that i entitled to an exemption from or
reduction of withholding tax under the law of the jurisdiction in which any Borrower is resident for tax
PUTPOSsES, OF any treaty to which such jurisdiction is a party, with respect to payments hereunder or
under any other Loan Docament shall deliver to the Lead Borrower {with a copy to the Agent), at the
time or times preactibed by applicable law or reasonably requested by the Lead Borrower or the Apent,
such properly completed and execoted documentation prescribed by applicable law as will permit such
payments to be made without withholding or at a reduced rate of withholding. Such delivery shall be
provided on the Closing Date and on or before such documentation expires or becomes obsoleie or
after the occurrence of an event requiring a change in the documentation most recently delivered. In
addition, any Lender, if requested by the Lead Borrower or the Agent, shail deliver such other
documentation prescribed by applicable law or reasonably requested by the Lead Borrower or the
Apent as will enable the Lead Borrower or the Agent to determine whether or not such Lender is
subject to backup withhalding or information reporting raquirements.

Witheut limiting the generality of the foregoing, in the event that any Borrower is resident for tax
purposes in the Unitad States, any Foreipn Lender shalf deliver to the Lead Borrower and the Agent (in
such nomber of copies as shall be requested by the recipient) on or prior to the date on which such
Foreign Lender becomes a Lender under this Agreement {and from time fo time thereafter upon the
request of the Lead Borrower or the Agent, but only it such Foreign Lender is legally emtitled 1o do s0),
whichever of the following is applicable:

{1} duly completed copies of Internal Revenue Service Form W-SBEN
claiming eligibitity for benefits of an income tax treaty to which the United States is a party,

(iiy duly completed copies of Internal Revene Service Form W-BECT,

: {1ii) in the case of a Foreign Lender claiming the benefits of the exemption
for portfolio interest under scction 828L{c) of the Code, (x) a certificate to the affect that such
Foreign Lender is not {A) a “bank™ within the meaning of section 851{c)3KA] of the Code, {B) a
“10 percent sharehalder™ of the Borrowers within the meaning of section 831{c}3%B) of the
Code, or {C) a “controlled foreipn corporation™ described in section 381{c)}3 ¥ C) of the Code and
(¥} duly completed copies of Intemal Revenue Service Form W-38BEN, ar

(ivd any other form prescribed by applicable law a3z & basiz for claiming
exemption from or 4 reduction in United Siates Federal withholding fax duly completed together
with such zupplementary documentaiion as may be prescribed by applicable law to permit the
Lead Bomowet to determine the withhalding or deduction requited to be made,
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() Treatment of Certsin Refunds. 1f the Agent or any Lender determines, in its sole
diseretion, that i1 has received a refund of any Taxes or Other Taxes as feo which it has been
indemnified by the Borrowers or with respect to which the Borrowers have paid additional ameunts
pursuant tg this Section, i shall pay to (he Borrowers an amouint equal to such refund (but oaly o the
extent of indeinnity payments madg, or additional amounts paid, by the Borrowers under this Scetion
with respect to the Taxes or Other Taxes giving rige to such refund), net of all out-of-pocket expenses
af the Agent or such Lender, as the case may be, and without interest (other than any interest paid by
the relevamt Covemmental Authority with respeet ta such refund), provided that the Borrowers, upon
the request of the Apent or such Lender, apree to repay the amount peid over to the Borrowers {plus
any penaltics, interest or other charges imposed by the relevant Governmental Authornty) to the Agent
or such Lender in the event the Ageret or such Lender iz required to repay such refund to such
Goverpmental Authority. This subsection shall not be constroed to requite the Agent or any Lender to
make available its tax returns {or any other information relating to its taxes that it deems confidential)
to the Bortowers or any other Person.

3.02  IMepality. II any Lender delermines ihat any Law has made it urlawiul, or that any
Governmental Avthority has asserted that it is unlawful, for any Lender or its applicable Lending Office
to make, maintain or fund LIBO Rate Loans, or to determine or charge imterest rates based upon the L1BO
Rate, or any Governmental Authotity has imposed material resmrictions on the authority of such Lender to
purchase or sell, or to take deposits of, Dollars in the London interbank market, then, on notice thereof by
such Lender to the Lead Borrower through the Agent, any obligation of such Lender to make or continue
LIEC Rate Loans shall be suspended unif) such Lender notifies the Agent and the Lead Batrowesr that the
circumstances giving rise to such delermination no longer exist. Upon receipt of such notice, the
Boreowers shall, upon demand from such Lender (with a copy to the Agent), prepay all LIBO Rate Loans
of such Lender immediately. Upon any such prepayment, the Borrowers shall also pay accrued intersst
on the amount o prepaid.

303  Inability to Determine Rates. Tf the Required Lenders determine that for any reason in
connection with any request for a LIBO Rate Loan that (a) adequaie and ressonable means do not exist
for determining the LIBO Rate for with respect to 2 propased LIBO Rate Loan, or (b) the LIBO Rate with
respect to a proposed L1BO Rate Loan does not zdequately and fairly reflect the cost to such Lenders of
funding such Loan, the Agent will promptly so aotify the Lead Borrower and each Lender. Thereafter,
the obligation of the Lenders to make or maintain L1IBO Rate Loans shall be suspended until the Agent
{(upon the instruction of the Required Lenders) revokes such notice. Upon receipt of such notice, the Lead
Borrower may revoke any pending request for 2 Borrowing of LIBO Rate Loans,

304 Increased Costs; Heserves on L1BO Rate Loans.

{a} Increased Cogts Generally. If any Change in Law shall:

{i) impose, modify or deem applicable any reserve, special deposit,
compulsory loan, insurance charge or similar requirement against assets of, deposits with or for
the account of, or credit extended or participated in b‘_i.-', any Lender (except any reserve
requirenjent reflected in the LIBO Raie);

£ii) subject any Lender to any tax of any kind whatsoever with respect to this
Apreement or any LIBC Rate Loan made by it, or change the bagis of lexation of payments to-
such Lender in respect thereof {except for Indemnified Taxes or Other Taxes coversd by
Section 3.01 and the imposition of, or any change in the rate of, any BExcloded Tax payable by
such Lender); or
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(iiff  impose on any Lender any other condition, cost or expense affecting this
Agreement or LIBO Rate Loans made by such Lender;

and the result of any of the forcgoimp shall be to increase the cost to such Lender of making or
maintaining any LIBO Rate Loan {or of mainteining its obligaiion to make any such Lean) or to reduce
the amount of any sum received or receivable by such Lender hereunder {whether of principal, intersst or
any other amount) then, upon request of such Lender, the Borrowers will pay to such Lendsr such
additional amount or amavnts gs will compensate such Tender for such additional costs incurred or
reduction suffered.

{b) Capital Requirements. 1f any Lender determines that any Change in Law
affecting such Lender or any Lending Office of such Lender or sach Lender's holding company, if
any, regarding capital requiremnents has or would have the effect of reducing the rate of return on such
Lender’s capital or on the capital of sech Lender*s holding company, if any, a5 a consequence of this
Agreement, the Commitments of such Lender or the Loans made by such Lender to a level below that
which such Lender or such Lender's holding company could have achieved but for such Change in
Law {taking inio consideration such Lender’s policies and the policies of such Lemder’s holding
company with respect to capital adequacy), then from time to time the Borrowers will pay to such
Lender such additional amount or amounts as will compensate such Lender or such Lender’s holding
company for any such redoction suffered.

(c) Cetificates for Bejmbursement. A certificate of 8 Lender setting forth the

amoumi or amoanis necessary to compensate such Lender or iz holding company, as the case may be,
as specified in subsection {a} or {b) of this Secticr and delivered to the Lead Borrower shall be
conclusive absent manifest error. “The Borrowers shall pay such Lender the ameunt shown as doe on
any such certificate within ten {10) days zfter receipt thereof.

{d) Delay in Reguegls  Failure or delay om the part of any Lender to demand
compenzation pursuand to the forepoing provisions of this Section shall not constitute a waiver of such
Lender's right to demand such compensation, provided that the Borrowers shall oot be required to
compenzate 3 Lender pursuant to the forspoing provizions of this Section for any increased costs
incurred or reductions suffered more than nine months prier to the date that such Lender notifies the
Lead Borrower of the Chanpe in Law giving rise to auch increazed costs or reductions and of such
Lender’s intention: to claim compensation therefor {except that, if the Change im Law giving nse to
such increased cosls or reductions is retroactive, then the nine-month pariod referred to above shall be
extended to includs the petiod of retroactive effect thereof).

{e] Reserves on LIBO Rale Loans. The Buorrpwers shaill pay to each Lender, as long
a3 such Lander shall be required {0 maintain reserves with respect to Jinbilities or assets consisting of

or incleding Euracurrency funds or deposits {currently known as “Evrocurrency liabilities™), additional
interest on the unpaid principal amount of sach LIBO Rate Loan equal to the actual cosis of sech
reserves allocated to such Loan by sech Lender (a5 determined by such Lender in good faith, which
determination shall be conclusive), which shall be due and payable on cach date on which interest is
payable on such Loan, provided the 1ead Borrower shall have received ot least 10 days’ prior notice
{with a copy to the Agent) of such addifonal interest from szuch Lender. 1 a Lender fails io give
notice 10 days prior to the relevant interest Payment Date, such additioral interest shall be due and
payahle 10 days from receipt of such potice.
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305  Mikigation Obligatons; Replacement of Lenders.

{a} Designation of a Different Lendin . 1f any Lender requests compensation
uncer Section 2.04 . or the Borrowers are required to pay any additional amount to any Lender or any
Governmental Authority for the account of any Lender pursuant to Sectien 2.01, or if any Lender gives
a notice pursuant to Section 3.02, then such Lender shall use reasonable efforts 1o desipnate a differant
Lending Office for funding ar booking its Loans hereunder or o assign its rights and obligations
hercunder to another of iis offices, branches or affiliates, if, in the judgment of such Lender, such
designation or asmg,mnent (i} would eliminate or reduce amounts payable porsnam 10 Section 3.01 or
304, a5 the case may be, in the futare, or eliminate the need for the notice pursvant to Seciion 3 02, as
applicable, and {ii) in each case, would not subject such Lender to any unreimbursed cost ot expense
and would not otherwise be disadvantageous to such Lender. The Borrowers hereby agree o pay all
reasonable costs and expenses incwrred by any Lender in connection with eny such designation or
assignment.

{b} Replacement of Lenders. H any Lender requesis compensation under
Section 3.04, or if the Berrewers are required to pay any additional amount to any Lender or any
Gavernmental Authority for the account of any Lender pursuant to Section 3.01, the Borrowers may
replace such Lender in accordance with Section 14.13.

3.06  Survival, Al of the Borrowers’ cbligations under this Anicle III shall survive
termination of the Aggregate Commitments and repayment of the Committed Loans and all other
Cbligaticns hereunder.

3.07 Desionation of Lead Borrower as Borrowers® Agent.

{2} Euch Borrower hereby imevocably desipnates and appoiots the Lead Borrower
as such Borrower™s agent to obtain Credit Bxtensions, the proceeds of which shall be available to each
Bomower for such uses ag are permitted under thiz Apresmnent. As the disclozed principal for it agent,
sach Borrower shall be obligated to each Credit Party on account of Credit Extensions so made as if
made directly by the applicable Credit Party to such Borrower, notwithstanding the manner by which
guch Credit Extensions are recorded on the books and records of the Lead Borrover and of sny other
Borrower. In addition, each Loan Party other than the Borrowers hereby imevinably designates and
appoinis the Lead Borrower as such Loan Parly’s apent o represent such Loan Party in all respects
under this Agreement and the other Loan Documents.

(b) Each Borrower recognizes thal credit available to it hereander is in excess of and
on better terms then it otherwise could obtain on and for its own account and that one of the reasons
therefor is its joining in the credit facility contemplated herein with all other Borrowers.
Consequently, sach Borrower hereby assumes and agrees to discharpe all Obligations of each of the
other Borrowers.

(] The Lead Botrower shall act as a conduit for sach Borrower {including itself, as
a “Rorcower”} on whose behalf the Lead Borrower has requested a Credit Extension. Neither the
Apent nor any other Credit Party shall have any obligation to see 1o the application of such proceeds
therefiom.
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ARTICLE IV
CONDITIONS PRECEDENT TO CREMT EXTENSTONS

4401  Conditions of Initial Credit Extension. The obligation of each Lender to make its
initial Credit Extension hereunder is subject to satisfaction or waiver of the following conditions
precedent:

{a} The Agent’s receiptof the following, each of which shall be originals, telecopies
or other electronic image scan transmission (e.g., “pdf™ or “if © via e-mail) (followsd promptly by
originals) unless otherwise specified, each properly executed by a Responaible Gificer of the sipning
Loan Party or the Lenders, as applicable, each dated the Closing Date {or, in the case of certificates of
governmental officials, a recent date before the Closing Date) and each in form and substance
reasotably satisfactory to the Agent:

{i} executed counterparts of this Agreement sofficient in nomber for
distribution to the Agent, each Lender and the Lead Borrower;

{if} & Note executed hy the Borrowers in favor of each Lender requesting a
Mote;

{ili)  such certificates of resolutions or other action, incumbency certificates
anctfor other centifrcates of Responsible Officers of sach Loan Party as the Agent may reasonably
requirs evidencing (A} the authority of each Loan Party to enter into this Agreement and the other
Loan Documents to which such Loan Party i a party or is to beeome a party and (B) the identity,
authority and capacity of sach Responsible Officer thereof authorized 0 act as 4 Responsible
Officer in connection with this Agreement and the other Loan Documents to which such Loan
Party is a party or is to become a party;

{iv}  copies of each Loan Party’s Organization Documents {or certiftcations
that the Organization Documents delivered in connection with the closing of the Prepetition
Credit Agreement are true and cormeet as of the date hermof) and such other documents and
certifications as the Agent may reasonahly require to evidence that each Loan Party is duly
oipanized or formed, and that each Loan Party is validly existing and in good standing in it
jurisdiction of organization;

{v} [Reserved]

{vi}  a certificate signed by a Responsible Officer of the Lead Borrower
certifving that the conditions specified in Sections 402z} and 4.02(b) have been satisfied;

{vii) evidence that al insurance required to be maintained pursuant to the
Loan Documents and afl endorsamerts in favor of the Agent required under the Loan Documents
have been obtained and zre in effect;

{viit} the Security Documents and certificates evidencing any stock being
pledped thereunder, together with undated stock powers executed in blank, each duly executed by
the applicable Loan Parties;

{ix) ail other Loan Documents, each duly executed by the applicable Loan
Parties; and
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|
!
ix) results of searches or other evidence reasonahly satisfactory to the Apent |
(in each casc dated as of a date reasonably satisfactory to the Agent) indicating the absence of
L.iens on the assets of the Loan Parties, excepd for Permitted Encumbrances and Liens for which
terrnination slatements and releases, satisfactions and discharges of any mortgages, and releases
or subordination agresments reasonably satisfactory to the Agent are being tendered concurrently
with such extension of credit or other arrangements reasonably satisfactory fo the Agent for the
delivery of such termination statements and releases, satisfactions and discharges have been
raade; .

(b} The Agent shall have received a Borrowing Base Certificate, dated as of the
Closing Date, relating to the week ended on January 31, 2015, and executed by a Responsible Officer
of the Lead Bomrower.

() The consummation of the mansactions conteroplated hereby shall not violate any
applicable Law or any Organization Document.

(dy Al fees and expenzes required to be paid to the Agent before the Closing Date
shall have heen paid in full.

fe) The Borrowers shall have paid (or substantially contemporancously with the
initial funding will pay) all fees, charges and disbursements of counsel to the Agent to the extent
invoiced prior to or on the Closing Date, plus such additional amounts of such fees, charges amd
disbursements as shall constilute its reasonable estimate of such fees, charges and disbursements
incorred or to ba incurred by it through the Closing Date {provided that such sstimate shall not
thereafter preclude a final settling of accounts between the Borrowers and the Agent).

{f) The Bankruptcy Court shall have eniered the Inferina Financing Order, the Cash
Management Order and the Wape Order (and all pre-petition amounts set forth on Schedule 4.01, the
payment of which has been authorized by the Wage Order, shall have besn paid or be in the process of
payment).

() The Agentshall have received and approved the initial Approved Budget.
(h) The Lead Borrower shall have entered into the Sale Agency Agreement,

(i) The Borrowers shall have provided the Agent with true and cortect copies of ali
mgtions to be filed by the Borrowers with the Benkioptey Court on, the Petition Date which motions
shall be in form and substance acceptable to the Agent in s Permitied Discretion.

Without limiting the generality of the provisions of Section 9.04, for purposes of determining compliance
with the conditions specified in this Section 4.01, each Lender that has signed this Agreement shal! be
deemed to have Consented to, approved or zecepted or to be satisfied with, each document or ether matter
rcquired therevmder to be Consented to or approved by or acceptable or satisfactory to a Lender unlesa the
Agent shall have received notice from such Lender prior to the proposed Closing Date specifying its
objection thergto.

4.0 Conditions o all Credit Extensions. The obligation of each Lender to honor any
Committed Loan Motice is subject to the following conditions precedent:

(3) The representations and warranties of each other Loan Party contained in Article
¥ or in any other Loan Document, or which are contained in any document furnished at any time
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undet or in connection herewith or therewith, shall be true and correet in all material respects on and as
of the date of such Credit Extension, except (i) 1o the extent that such represemiations and warranties
specifically refer to an earlier date, in which case they shal] be frue and correct in all material respects
as of such earlier date, (ii) in the case of any representation and warranty qualified by materiality, they
shall be trae and correct in all respecis (subject to such qualification), and (jii) for purposes of this
Section 4.02, the reprosentations and warranties contained in Seclion 5.05¢e) shal] be deemed to refer
to the most recent Approved Budget furnished pursyant to Section 6.01(a);

{t) No Defavlt or Event of Default shall exist, or would result from such proposed
Credit Extension or from the application of the proceeds thereal;

{c) The Agent shall have received a Committed Loan Notice and Borrowing Base
Certificate in accordance with the requirements hersof;

{d} Mo event or cirenmstance which could reasonabiy be expected o resunlt in a
Material Adverse Effect shall have occurred; and

{e) Mo Owveradvance shall result from such Credit Extension.

Each Committed Loan Netice submitted by the Borrowers shall be deemed to be a representation, and
warranty by the Borrowers that the conditions specified in Sections 4.02(a) and (b} have been zatizfied on
and as of the dafe of the applicable Credit Exiension. The conditions set forth in this Sectjop 4.92 are for
the soie benefit of the Cradit Parties but until the Bequired Lendars otherwise direct the Apent to cease
making Committed Loans, the Lenders will fund their Applicable Percentage of all Committed Loans
whengver made, which are requested by the Lead Bomower and which, notwithstanding the fallure of the
Loan Parties to comply with the provizions of this Arlicle 1V, apreed to by the Agent; provided, however,
the making of any such Loans shall not be deemed a modification or waiver by any Credit Party of the
provizions of this Article IV on any fulure occasion or & waiver of any rights or the Credit Parties az a
result of any such failure to comply.

ARTICIE ¥ .
REPRESENTATIONS AND WARRANTIES

To induce the Credit Parties to enter info this Agreement and to make Loans hereunder, each
Loan Party represents and wairants to the Agent and the other Credit Parties that:

501 Existence, Qualification and Power. Lach Loan Party and each Subsidiary thereof (a)
is a corporation, limited Hability company, pertnership or limited partoership, duly incorporated,
organized or formed, validly existing and, where applicable, in good standing inder the Laws of the
Jjurisdiction of s incorporation, organization, or formation, (b) subject to the Financing Orders, has all
requisite power and authority and all requisite povernmental licenses, permits, authorizations, consents
and approvals ta (i) own or lease its assets and carry on its business and (ii) execute, deliver and perform
ils obligations under the Loan Documents to which it 1s a party, and (¢) is duly qualified and is licsnsed
and, where applicable, in good standing under the Laws of each jurisdiction where itz ownership, tesse or
operation of properties or the condudt of its busingss requires such qualification or license; except in each
case raferred to in clause (b)(i} or {c}, to the extent that failure to do 50 conld not reazonably be expected
ta have a Material Adverse Effect. Schedule 301 anpexed herelo sets forth, as of the Closing Date, each
Loan Party’s name as it appears in official filings in its state of incorporation or organization, its state of
incorporation or corganization, erganization type, organization number, if any, issved by its state of
incorporation or organization, and its federal employer identification number,
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502 Auwtharization; No Contravention. The execution, delivery and perfommance by each
Laan Parly of each Loan Docoment t which such Person s or is to be a party has been duly autherized
by all necessary covporate or other organizational action, and does not and will not {a) contravens the
terms of any of such Person’s Otgamization Documents; (b) conflict with or tesult in any breach,
termination, or eontravention of, or constitute a defeult vnder, or require any payment to be made under
(i) any Material Contract or any Material Indebtedness to which such Person is a party or affecting such
Persen or the properties of such Petson or any of its Subsidiaries or {ii} any order, injunction, writ or
decree of any Guvernmental Authority or any arbitral award o which such Person or its property is
subject, in each case as could reasonabiy be exnpected to have a Maierial Advérse Bffect; {c} result in or
require the creation of any Lien upon any asset of any Loan Party (other than Liens in favor of the Agent
under the Security Documents);, or {d} violate any Law where such vielation could reasonazbly be
expeciad to have a Material Adversa Effect.

503 Governmental Authorization; Other Congents. Subject to the entry by the
Bankruptcy Court of the Interim Financing Order (as the same may be amended, supplemented or
gtherwise madified by the Final Financing Order), no approval, consent, exemption, authorization, or
other action by, or noties to, or filing with, any Governmental Avthority or eny other Person is necessary
or required in connection with the execution, delivery or performance by, or enforcement against, any
Loan Party of this Agresment or &ny other Loan Document, except for (a) the perfection or maintenancs
cof the Liens created under the Seaurity Documents (including the first priority nature thereof), (b} such as

-have been obtained or made and are in full fores and effect, and (c) those approvals, consents,
exemptions, authorizations or other actions, notices or filings, the failwe of which to obtain covld
reazonably be expecied to have a Material Adverse Effact.

5.04  Binding Effect. Subject to the entry by the Bankroptey Court of the Interim Financing
Crder (a3 the same may be amended, suppiemented or otherwise modified by the Final Finaneing Order),
this Agrecment has been, and each other Loan Document, when delivered, will have been, duly executed
and delivered by each Loan Party that is party thereto, This Agreement constitutes, and sach other Loan
Docement when so delivered will constitute, a legal, valid and binding obligation of such Loan Party,
enforceable against each Loan Parly that is party therete in accordance with its terms, subject to
applicable banknmtcy, insolvency, reorganization, motatoriom or other laws affecting creditors” rights
generally and subject to general principles of equity, regardless of whether considered in a proceeding in
cquity or 2t |aw,

505  No Material Adverse Effect, Approved Budget.
{8) [Reserved]
{h} [Reserved]

{c} B&ince the Petition Date, there has been no event or circumstanee, either
individually or in the aggregate, that has or could reasonably be expected to have a Material Adverse
Effect.

{d) To the best knowledge of the Lead Borrower, no Internal Control Event exists or
has escurred since December 31, 2014 that has resulied in or could rzasonably be expected to result in
a misstatement in any material respect, {1} in any financial information delivered or 1o be delivered to
the Apent or the Lenders, (i} of the Borrowing Base, (jii) of covenant compliance calculstions
provided hereunder or (iv) of the assels, liabilities, financial condition or results of operations of the
Lead Borrower and its Subsidiarics on a consolidared hasis.
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{=} The Approved Budget was prepared in good faith on the basis of the assumptions
siated therein and disclosed to the Apent and the Lenders, which assumptions were fair in light of the
conditions existing at the time of delivery thereof, and represented, at the time of delivery, the Loan
Parties” best estimate of its fiture financial performance, # being understood that forecasts are
estimates gnd such forecasts are not facts, and that actual results may differ matenally from such
forecastsy.

3.06  Litigation. There are no actions, suits, proceedings, claims or disputes pending or, to the
knowledge of the Loan Parties, threatened in writing, at law, in equity, in arbitration or before any
Govemmental Awthority, by or against any Loan Party or any of its Subsidiaries or apainst any of in
properties ot révenues that (&) purport to affecl or pertain to this Agresment or any other Loan Docement,
or any of the transactions comtemplated hersby, or {b) except as disclosed in Scheduile 5.06, wither
individually or in the aggregate, if determinzd adversely, could reasonably be expected to have a Matesial
Adverse Effect.

5.07  No Default. Mo Loan Party or any Subsidiary is in default under or with respect to any
Maierial Contract or any Material Indebtedness, other than defaolts under Materiaf Conlracts or any
Material Indebtedness arising as a result of the filing of the Chapter 11 Casze, the exercise of remedies az 2
result of which are stayed under the Bankruptey Code. Mo Default or Event of Defavlt has ccowred and
15 continuing or would result from the consummation of the wransactions contemplated by this Apreement
or any othet Loan Docurasnt. :

5408 Ownership of Property; Liens.

{a) Each of the Loan Partics and cach Subsidiary thereof has good record and valid
title in fee simple to or valid leasehold interests in, all Real Estate necessary or used in the ordinary
conduct of its business, except for Pearmitted Encumbrances and such defects in title as could not,
individually or in the aggregate, reasonably be expected to have a Material Adverse Effect, Each of
the Loan Parties and sach Subzidiary has good and valid title to, valid leasehold interests in, or valid
licenses to use all personal property and assets material to the ordinary conduct of s business {subject
to Permitted Encumbrances).

{b) Schedule 5.08{b)X1) sets Torth the address (incleding strest address, county and
state} of all Real Estate that {s owned by the Loan Parties and each of their Subsidiaries, together with
a list of the holders of any mortgage or other Lien thereon as of the Closing Date. Each Loan Party
and each of its Subsidiaries has good, valid and insvrable fee simple title to the Real Estate owned by
such Loan Party or such Subsidiary, free and clear of all Liens, other than Permitted Encumbrances.
Schedule 3.08{b}(2) sets forth the address (incloding street address, county and state} of all T.eases of
the Loan Parties, together with a list of the lessor and its contact information with respect to each such
Lease as of the Closing Date. As of the Closing Date, each of such Leases is in full force and effect
and to the knowledge of the Loan Parties, the Loan Parties are not in defavlt of the termz thereof,
except, in each case, for any deficiency or defest a5 could not reasenably be expecied to have a
Material Adverse Etfect,

fc) Schedule 7.0t sets forth a complete and accurate Jist of all Lisns on the property
or assets of each Loan Party and each of its Subsidiaries, showing as of the Closing Date the hanholder
thereof, the principal amount of the abligations secured thereby and the property or assets of such
Loan Party or such Subszidiary subject thereto. The property of each lLoan Party and each of jts
Subsidiaries is subjeet t no Liens, other than Permitied Encambrances.
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{d} Schedule 7.02 sets forth a complete and accurate list of all Investments held by
any Loan Party or any Subsidiary of a Loan Party on the Closing Date, showing as of the Clesing Drate
the amount, obligor or issuer and maturity, if any, thersof.

{2} [Reserved]
500 Environmental Compliance.

{a} Esxocept as specifically dizclossd in Schedule 5.09, no Loan Party or any

Suobsidiary thersof i} is in violation of any Environmentzl Law or to obtain, maintain or comply with

any permit, Hoense or other approval required under any Environmental Law, (ii) to the lmowledge of

the Loan Parties, has become subject to any Environmental Liabilicy, (lii) has received written notice

- of any elaim with respect to any Envirenmental Lisbility or (iv) knows of any basts for any

Environmental Lizhility, except, in each case, as could not, individoally or in the agoregate, reasonably
be expected to have a Material Adverse Fffect.

{b) Except ag ptherwise el forth in Schedule 5.09, none of the properties corrently or
formerly owned or operated by any Loan Party or any Subsidiary thereof is listed or proposed for
listing on the NPL or on the CERCLIS or any analogous foreign, state or iocal list or {s adjacent to any
such property; thers are no and never have been any underground or above-ground storege tanks or
any surface impoundments, septic tanks, pits, sumps or lageons in which Hazardows Materials are
being or have been treated, stored or disposed on any property currently owned or operated by any
Loan Party or any Subsidiary thersof or, to the best of the kmowledge of the Loan Parties, on any
property formerly vwned or opemted by any Loan Party or Subsidiary thercof; thers iz no asbestos or
asbesfos-containing materiel on any property currently owned or operated by any Loan Party or
Sohgidiary thereof; and Hazardous Materials have not been released, digcharged or disposed of on any
property currently or formerly owned or operated by any Loan Party or eny Subzidiary thereof, except,
in each case, as would net, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effact.

(c} Except as otherwise set forth on Schedule 53.0% no Loan Party or any Subsidiary
thereof iz undertaking, and no Loan Party or any Subsidiary thersof has completed, either individoally
or together with other potentially responsible parties, any investigation or assessment or remedisl or
reaponse action relating to any actual or threatered release, discharge or disposal of Hazardouns
Maferials at mny site, location or operation, either voluptarily or pursvant to the order of any
Govermnmental Authority or the requirements of any Environmental Law; and a1l Hazerdous Materjzls
generated, used, treated, handled or stored at, or transported to or from, any property curcrently or
formerly ovwned or operated by any Loan Party or any Subsidiary thereof have been dispesed of in &
manner nat reagonghly expected to have a Material Adverse Effect.

539 Inswrance. The properties of the Loan Parties and their Subsidiaries are insured with
financially sound and reputable insurance companies which are not Affiliates of the Loan Parties, in such
amounts {after giving effect to any self-insurancs), with such deductibles and covering such risks
(mneluding, without limitation, workmen's compensation, public liability, business interruption and
property damage insurance) as are customarily cartied by companies similarly situated, engaped in zimilar
businesses and owning similar properties in localifies where the Loan Parties or the applicable Subsidiary
operates. Schedule 5.10 sels forth o deseription of wlt insurance maintained by or on behalf of the Loan
Parties as of the Closing Drate. As of the Closing Date, each insurance policy listed on Schedule 5.10 is in
full foree and affect and all premioms in respect thereaf that are due and payable have heen paid.
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311 Taxes. The Loan Parties and their Subsidiaries have filed all Federal, state and other
material tax returns and reports required to be filed, and have paid all Federal, state and other material
Laxes, assessments, fees and other governmental charges leévied or imposed upon them or their properties,
income or assets othorwise due and payable, except (i) 1o the extent constituting a prepetition claim and
nat required to be paid under the Bankyuptey Code, (ii) those which are being contested in good fhith by
appropriate proceedings being diligently eonduocted, For which adequale reserves have been provided in
accordance with GAAP, as m which Taxes no Lien has been filed and which contest effectively suspends
the collection of the contested obligation and the enforcement of any Lien securing such obligation, or
(iii} to the extent that the failure to do 20 could not reasenably be expected to razult in a Material Adverse
Effect. There is no proposed tax assessment against any Loan Party or any Subsidiary that would, if
made, have & Materigl Adverse Effect, Mo Loan Party or any Subsidiary thereof {5 a party to any tax
sharing apreement.

512 ERISA Compliance.

{a) Except as could not, either individually or in the aggregate, reasonably be
expeched to result in a Material Adverse Bffect, the Lead Boarrower, sach of its ERISA Affilistes and
each Plan iz with respect to each Plan in comptiance in all material respects with the applicable
provisions of ERISA, the Code and other Federal or siate Laws. Except as could not reasonably be
expected to have a Material Adverse Effect, each Man that §5 Intended to qualify under Section 40i{a)
of the Code has received a favorable determination ot opinion letter from the IRS or an application for
such a letter 15 currenfly being processed by the IRS with respect thereto and, to the best knowledge of
the EL.aad Borrower, nothing has accinred which would prevent, or canse the loss of, such qualification.
The Loan Parties and each ERISA Affiliate have made all required contributions to each Plan subject
to Sections 412 or 430 of the Code and to each Multiemployer Plan, 2nd no applicatien for a fonding
waiver or an extension of any amortization period pursuant to Sections 412 or 430 of the Code has
been made with respect to any Plan, except to the extent such failure or such application couid not
reasonably be expected b have a Materjal Adverse Bffect. No Liem imposed under the Code or
ERISA exists or is likely to arise on sccount of any Plen or any Multiemployer Plan, except as could
not, either individually or in the aggregate, reasonably be expected to result in a Material Adverse
Effect.

(k) Ther are no pending or, to the best knowledge of the Lead Bommawer, threatened
claims, actions or lawsuita, or action by any Govemmental Authority, with respect to any Plan that
could reasomably be expected to have a Material Adverse Effect There has been no prohibited
transaction or violation of the fiduciary responsibility rules with respect (o any Plan that has resulted or
could reasonably be expected to result in a Material Adverse Effect.

fey (D Except as could not reagonably be expected to have a Material Adverse
Effect, no ERISA Event has occurred or is reasonably expected to ocour; (i} no Pension Plan has any
Unfunded Pension Liability; (iii) neither any Loan Party nor any ERISA Affiliate has incurred, or
rensonably expects to incur, any liability under Title 1V of ERISA with respect 1o any Pension Plan
{oiher than premivms due and not delinquent under Section 4007 of ERISA)Y, {iv} neither any Loan
Party nor any ERISA Affiliale hes incorred, or reasonably expects o incor, any liability (and fo the
knowledge of the Loan Parties, no event has occurred which, with the giving of notice under Section
4219 of ERISA, would result in such liability) under Sections 4201 ar 4243 of ERIBA with respect to
a Multiemployer Plan; and (¥) neither any Loan Party nor any ERISA Affiliate has engaged in a
transaction that could be subject to Scctions 406% or 4212(c) of FRISA.

5.13  Subsidiaries; Equity Interests. Az of the Closing Date, the Loan Parties have no
Subsidiaries other than those specifically disclosed in Part (2) of Schedule 5.13, which Schedule sets
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forth, as of the Closing Date, the legal name, jurisdiction of ingorporation or formation and authorized
Equity Interests of each such Subsidiary. All of the cutstanding Equity Interests in such Subsidiaries have
been validly issued, are folly paid and non-asseszable and as of the Closing Date are owned by a Loan
Parly {or 2 Subsidiary of a Loan Party) in the amounts specified on Part () of Schedule 5.13 fres and
clear of all Lienz except for those created under the Security Documents and the Prepetilion Loan
Crocuments. Except as set forth in Schedule 5.13, a5 of the Closing Date, there are no outstanding rights
to purchase any Equity Interests in any Subsidiary., As of the Closirg Date, the Loan Parties have no
equity investments in any other corporation or entity other than those specifically disclosed in Par(b) of
Schedule 5.13. All of the outstanding Equity Interests in the Loan Parties have been validly issued, and
are fully paid and non-assessable and as of the Closing Date are ewned in the amounts specified on Part
(c) of Schedule 5.13 free gnd clear of all Liens except for those etvated under the Security Documents and
_ the Prepetition Loan Documernts. The copies of the Organization Documents of each Loan Parly and each
amendment thereto provided pursuant to Sectipn 401 are true and correct copies of each such document,
each of which is valid and in full force and effect. '

5.14  Margin Regulations; Investment Company Act.

fa) Mo Loan Party is enpaged or will be enpaped, princlpally or as one of ifs
important activitizs, in the business of purchasing or carrying margin stock (within the meaning of
Fegulation LT issued by the FRB), or extending credit for the purpose of purchasing or carrying margin
stock. None of the proceeds of the Credit Extensions shall be used directly -or indirectly for the
purpese of purchasing or carrying any margin stock, for the purpese of reducing or retiring any
Indebtedness that was originelly incurred to purchase or carry any margin stock or for any other
purpose that conld reasonably be expected to cause or could cange any of the Credit Extensions to be
considered a “purpose credit” within the meaning of Regulations T, U, or X issued by the FRB.

{b} Nome of the Loan Partiss, any Person Controlling apy Loan Party, or any
Subsidiary is or is required to be registered as en “investment company™ under the Investment
Company Act of 1940,

515 Disclosure. Each Loan Party has disclosed to the Agent and the Lenders all agreements,
instruments and corporate or othet restriclions to which it or any of its Subsidiaries Is subject, and ell
other matters known to ®, that, individually or in the agpregate, could reasonably be sxpected to resulf in
a Material Adverse Effect. Mo réport, financia) staterent, certificate or other information (other than any
projections, any information of & forward looking nature and any general sconomie or specific industry
information developed by, and obtained from, third party sources) furnished in writing by or on behalf of
any Loan Party to the Agent or any Lender in connection with the transactions contemplated hereby and
the negotiation of this Agreement or delivered hereunder or vnder any other Loan Doaument {in each
case, a5 madified or supplemented by other reports, certificates and other information so furnished) when
taken as a whole contains any material misstatement of fact or gmits to state any material fact necessary
to make the statements therein, in the lght of the circumstances under which they were made, not
misleading in any material respect; provided that, with respeet to projected financial information and any
other forward looking information, the Loan Parties represent only that such information was prepared in
good faith based upon assumptions beliwved to be reasonable at the time. .

516 Compliance with Laws. Each of the Loan Parties and each Subsidiary is in compliance
{a) in alt material respects with the requirements of all Laws and all orders, writs, injunctions snd decrees
applicable to it or to its properties, except in such instances in which (1) such requirement of Law or order,
wiit, injunction or decree is being contested in good faith by appropriate procesdings diligently conducted
ar (i) the failure to comply therewith, either individually or in the aggregats, could not reasonably be
expected to have a Maierial Adverse Effect, and (b) with Sectipns 10.]7 and 10,12 hereof,
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517  Inmteflectual Property; Licenses, Ete. The Loan Parties and their Subsidiaries own, or
poaseas the right 10 use, afl of the Tntelleciual Property, licenzes, permits and other authorizations that are
reasonably necessary for the operation of their respective businesses as currently conducted, without
conflict with the rights of any other Person. To the best knowledge of the Lead Botrower, (1) no slogan or
other advertising device, product, process, method, substance, part or other material now employed by
any Loan Party or any Subsidiary infringes upon any rights heid by any other Person and (i1} except as
specificalty disclosed in Schedule 5.17, no claim or litigation regarding any of the forepoing iz pending
or, to the best knowledge of the Lead Bomrower, threatened in writing against any Loan Party, which in
any case in respect of clause (1} or (i), which, either individually or in the aggregate, oould reasonably be
expected 1o have a Material Adverse Effect.

5183 Labor Matters. There are no strikes, lockouts, slowdowns or other material labor
dlspotes against any Loan Party or any Subsidiary thereof pending or, to the knowledps of any Loan
Perty, threatened. The hours worked by and payments made to employees of the Loan Parties comply
with the Fair Labor Standards Act and eny cther applicable federel, state, local or fereign Law dealing
with such matters except to the extent that any such violation could not reasonably be expected to have a
Material Adverse Effect. Mo Loan Party or any of its Subsidiaries has incwrred any Hability or obligation
under the Waorlter Adjustraent and Retraining Aot or similar state Law éxcept as oould not reasonably be
expecied to have a Material Adverse Bffect. All payments due from any Loan Party end its Subsidiaries,
or for which any claim may be mede againgt any Loan Party or any of its Subsidiaries, on account of
wages and employee health and welfare insurgnce and other benefits, have been paid or properly accrued
in all material respects in accordance with GAAP as a lizbility on the books of such Loan Party. Except as
get forth on Schedule 5.18, a3 of the Clasing Date, no Loan Party or any Subeidiary is a party to or bound
by any collective bargaining agresment, management agreement, employment agreement, bonus,
restricted stock, stock aption, or stock appreciation plan or agreement or any sitmilar plan, agresment or
arranpement which conatitutes a Material Contract. There are no representation proceedings pending or,
to any Loan Party’s knowledge, threatened to be filed with the National Labor Relations Board, and no
labor orpanization or group of employees of any Loan Party or any Subsidiary has made a pending
demand for recogmition, in any case that could reasonably be expected to have a Material Adverse Effect.
There are no complaints, unfair labor practice charges, prievances, arbitrations, unfair employment
practicss charges or any other claims or complaints against any Loan Party or any Subsidiary pending or,
to the knowledge of any Loan Party, threatened to be filed with any Governmental Authority or arbitvator
based on, arising out of, in comnection with, or otherwise relating to the employment ot termination of
employment of any employee of any Loan Party or any of its Subsidiaries, in any case that could
reasonably be expected to have o Material Adverse Liffect The consummation of the transactions
contemplated by the Loan Documents will not give rise to any right of terminstion or ripht of
renegotistion on the part of any union under any collective batgaining apreement to which any Loan Party
or any of its Subsidiaries is boond.

5.1%  [Reserved)
820  [Reserved]
521  Deposit Accounts; Credit Card Arrangements.
{a) Annexed hereto as Schedule 521623 is a list of all DDAs maintained by the Loan
Parties as of the Closing Date, which Schedule includes, with respect to each DDA (i} the name and

address of the depository; (it) the account number{s) maintained with such depositoiy; (iii} a contact
persan at such depository, and {iv) the identification of each Blociced Account Bank,
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(b} Annexed hereto as Scheduleg 3.21{b) is a list describing all arrangements as of the
Closing Date to which any Loan Party 15 a party with respect to the proecssing andfor payment to such
Loan Party of the proceeds of any credit card charges and debit card charges for sales made by such
Loan Parry.

522 Brokers. WMo broker or finder brought about the obtaining, making or closing of the
Loans or transactions contemplated by the Loan Documents, and ne Loan Party or Affiliate thereof has
any obiigation to any Person in respect of any finder's or brokerape fees in connection therewith.

5.2} Cestomer and Trade Relations. Except as may result from the filing of the Chapter 11
Caze and the Events and Circnmstances, there exists no actual or, to the knowledpe of any Loan Party,
threatened, termingtion or cancellation of, or any material adverse modification or change in the business
relationship of any Loan Party with any supplier matsrial to its operations that could reﬂsonah]y be
expected to have a Material Adverso Effect.

524  Material Contracts. Scheduls 5.24 sets forth all Material Contracts to which any Loan
Party is a party of i3 bound as of the Closing Date. The Loan Parties bave delivered true, correct and
complete copies of such Material Contracts to the Agent on or before the Closing Date.  Other than
defaults under haterial Contracts arising ag a reselt of the filing of the Chapfer 11 Case, the exercise of

remedies as a result of which are stayed vinder the Bankruptey Caode, the I oan Parties are not in breach or -

in default in any material respect of or under any Material Contract and have not recefved any notice of
default under, or of the intention of any other party therete to terminate, any Material Confract,

525 Cagualty. Neither the businesses nor the properties of any Loan Party or any of its
Bubsidiaries mre affected by any fire, explosion, accident, strilke, lockowt or other labor dispute, drought,
stermn, hail, earthquake, embargo, act of God or of the public enemy or other casualty {whether or not
covered by insurance) that, either mdjwdually ot int the ageregate, could reasonably be expected to have a
Material Adverse Effect.

226  Personally Ideniifiable Information. Borrower: maintain a policy for the treatment,
handling and storage of consumer information and personally identifiable information in accordance with
applicable Laws and a true, accurate and comnplete copy of the surrent version thereof has been or will be
provided to the Agent upon request.

527 Bankruptey Matters.

{a} The Chepter {1 Case was commenced on the Petilion Date in accordance with
appliceble law and proper notice of {1} the motion sesking approval of the Loan Documents and the
Interim Financing Order and Final Financing Order, (ii} the hearing for the entry of the Interim Financing
Order, and (iii) the hearing for the entry of the Final Financing Order has been or will be given. The
Borrowers shall give, on a timely basis as specified in the Interim Financing Order or the Final Financing
Order, as applicable, all notices required to be given to all parties specified in the Interim Financing Order
or Final Financing Order, as applicable.

(b} After the entry of the Interim Financing Crder, and pursuant 1o and to the extent
permitted it the Interim Financing Order and the Final Financing Order, the Obligations will constitute
allowed administrative expense claims in the Chapter 11 Case having priority over all administrativa
expense ¢laima (other than the Carve-Out} and unsecured ¢laims against the Loan Parties now existing or
hergafter arising, of any kind whatsoever, including, without limitation, all administrative expense cliaims
of the kind specified in Sectiens 105, 326, 330, 331, 503(b), 506{c), 50a), S07(b), 546{c), 726, 1114 or
any other provision of the Bankruptcy Code or otherwise, as provided under Section 384{c)(|} of the
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Bankruptey Code, subieet to the priorities set forth in the Interim Financing Order or the Final Financing
Order, a3 applicable.

i After the entry of the interim Financing Order and pursuant to and to the exbent
provided in the Interim Fingncing Order and the Final Financing Order, the Obligations will be secured
by a valid and perfected ficst-priority Lien on all of the Collateral subject to the Casve-Out,

id) The Interim Financing Ordesr (with respect fo the pericd on and after entry of the
Interim Financing Order and prior to entry of the Final Firancing Order) o the Final Financing Order
{with respect to the period on and after entry of the Final Financing Order), as the case may be, is in full
force and effect and has not been reversed, stayed (whether by statutory stay or otherwise), modified or
amended.

(=) Motwithstanding the provisions of Section 362 of the Bankruptcy Tode, and
subject to the applicable provisions of the Interin: Financing Order or Final Financing Order, as the case
may be, upon the maturity (whether by acceleration or otherwise) of any of the Obligations, the Credit
Parties shall be entitled to itnmediate payment of such Obligations and o enforce the remedies provided
for hereunder or under applicable Jaw, without further application to ot order by the Bankruptoy Court,

ARTICLE ¥
AFFIRMATIVE COVENANTS

So long as any Lender shall have any Conunitment herevnder, any Loan or ether Obligation
herzunder shall remain vnpaid or wnsatisfied (other than contingent indemnification obligations for which
a claim has not been asserted), the Loan Parties shall, and shall (except in the case of the covensnts st
forth in Sections 6,01, 6.02, and $.03) cause sach Subsidiary to:

601  Approved Budget. Deliver to the Agent, in form and detzil reasonably satisfactary to
the Agent:

{(a) Use each Rotrowing under this Agreement in accordance with the Approved
Budget (subject to any variances permitted umder this Agreement, the Interim Financing Qrder or the
Final Finameing Order, as applicable). The initial Approved Budget shall set forth, on a weekly basis,
cash revenues, rzceipts, expenses and disbursements, budgeted professional faes of Case Professionals,
Availability and other information for the first thinteen (13) week period following the Petition Date,
and guch initial Approved Budget shall be approved by, and be in form and suhstance sa_aiisfa-::tury Ia,
the Apent in ity Permitted Digsoretion.  The Approved Budpet shall be updated, modified aor
supiplemented {with the consent and/or at the reasonable request of the Agent) from time to time, but in
any event not less than on & weekly basis {with the delivery to the Apent on or hefore Wednesday of
each week for, If such day is not a Buosiness Day, on the next succeeding Business Day)), and each
suech updated, modified or supplemented budget shall be approved by, and be in form and substance
satisfactory 1o, the Agent in its Permitted Discretion and no such updated, modified or supplemented
budget shall be effective ontil so approved and once so spproved shall be deemed an Approved
Eudget; provided, however, that in the event that the Apent, on the one hand, and the Borrowers, on
the other hand, cannol, while acting in good faith, agree as to an updated, modified or supplemeniad
budget, such disagresment shall give rise to an Event of Default hereunder ance the periad covered by
the mast recent Approved Bodpet has terminated. Each Approved Budget delivered to the Agent shall
be accompanied by such suppoiting documentation az requested by the Agent in its Permitted
Diseretion. Each Approved Budget shall be prepared in good faith based upan assumptions which the
Borrowers balieve to be reasenable and are satisfackory to the Agent in its Permitted Discretion.

5.



Case 15-10172-MFW  Doc 65-6 Filed 02/05/15 Page 73 of 120

(b) Simultansously with delivery by the Borrowers to the Agent of any proposed
update, emendment or supplement to the then applicable Approved Budget in aceordance with Section
6.01(a} above, commencing with the period ending on the second Satarday following the Closing
Diate, the Borrowers shall also deliver to the Agent the curtent Approved Budget Variznce Report. In
all events, however, the Borrowers shall deliver an Approved Budget Variance Reporst to the Apent on
2 weekly basis, to be delivered on Wednesday of sach week {or, if such day is not a Business Day, on
the next sucoeeding Business Day?,

602  Certificates; Other Informatlon. Deliver to the Agent, in form and detail reasonably
satisfactory to the Apent:

(a) concutrently with the delivery of the Approved Budget and Budget Variance
Report referred to in Sections 6.01(a) and (b} (commencing with the delivery of the updated Approved
Buodget for the week ended Febraary 21, 2015), a duly completed Compliance Certificate signed by &
Responsible Officer of the Lead Borrower,

(k) (i) on the Wednesday of each week (or, if such day is not 2 Business Day, on the
next succesding Business Day} and (ii) concurrently with the delivery of each Commirted Losan
Motice, a Borrowing Base Certificate showing the Borrowing Base as of the close of business as of the
last day of the immediately preceding week (provided that the Appraised Value percenluge applied to
the Eligible Inventory set forth in each Borrowing Base Certificate shall be the percentage set forth in
the most recent appraisal obtained by the Agent in accordance with the terms hereof for the applicable
month in which such Borrowing Base Cenrtificate is delivered), each Borrowing Base Certificate to be
certified as complete and eorrect by a Responsible Officer of the Lead Borrower and accompanied by
all applicable system generated documentation supporting the information contained within the
Borrowing Base Certificate, including but net limited to inventory reporting inclusive of inventory mix
by category andfor department 2nd, where applicable, accounts receivable detail docurnentation and
any additional documentation reasonably requested by the Agent;

(c) [Reserved]
{d) [Reserved]

{e) the financial and collateral reports described on Schedule 6.02 hersto, at the
times set forth in sech Schedule; .

{f) [Reserved]

(g} Prompily, copies of all notices sent or delivered in connection w-ith the Sale
Apgency Agreement o any other agresment entered into in connection with an Approved Sale;

(h) promptly, and in any event within five Business Days after receipt thereaf by any
Loan Party ur any Subsidiary thereof, copiea of each material notice received from any Governmental
Authority {including, without ljmitation, the S8EC {or comparable agency in any applicable non-1.5.
jurisdiction)) concerning any proceeding with, or investigation or possible investigation or cther
inquiry by such Govermmental Authority regarding financial or other operationa] results of any Loan
Party or any Subsidiary thereof (&xclusive of any siale or municipal sales tax audits unless the result
thereof could reasonably be expected to have a Material Adverse Effect) or any other matter which, if
adversely detenmined, could reasonably expected to have a Material Adverse Effeet;
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() on the Wednesday of each wesk {or, if such day is not a Business Day, on the
next succeading Business Day), evidence of payment by the Loan Partics of all Taxes that were duc
and payable during such past week {which may be included in the Approved Budger Variance Report
for such period);

{(j) promptly, and in any event within two (2) Business Days after receipt thereof by
sy Loan Party or any Sobsidiary thereof, copies of any reclamation claim or demend o any claim
asserted under Section 303BYD) of the Bankruptey Code: and

{k} prompily, such additienzl information regarding the business effairs, financial
condition or operations of any Loan Party gr any Sobgidiary, or compliance with the terms of the Laan
Documents, as the Agent or any Lender may from time 1o time reasonably request.

Documents and notices required to be delivered pursuant to Sections 6.01 and 6.02 may be delivered
electromicaily and if so deliverad, shall be desmed to have been deliversd on the date (i) on which the
Lead Bomower posts such documentz or notices, or provides a link thereto on the Lead Borrower’s
website on the Internet at the website address listed on Schedule 10.02; or {ii) on which such documents
or netices are posted on the Lead Borrower's behalf on an Intemnet or intranet wehaite, if any, to which
each Lender and the Agent have access (whether a commercial, third-party website or whether sponsored
by the Apent), provided that: {i) the Lead Borrower shall deliver paper copims of such documents or
notices to the Agent if the Agent requests the Lead Borrower to deliver such paper copies untl 2 written
request to cease delivering paper copies is given by the Agent and (ii) the Lead Borrower shall notify the
Agent {by telecopier or electronic mail} of the posting of any such documents and provide to the Agent by
electronic mail electronic versions (i.e., soft copiss) of such documents. HNotwithstanding anything
contained herein, in every instance the Lead Borrower shall be required to provide paper copies of the
Cempliance Certificates required by Section 6.02(s) fo the Agent. The Agent shall have no obligation to
request the delivery or to maintain copies of the documents or notices referred to above, and in any event
shall have no responsibility to monitor compliance by the Loan Parties with any such request for delivery,
and each Lender shall be solely responsible for requesting delivery to it or maintaining fts copies of such
documents or notices. '

603 Notices. Promptly after any Responsible Officer or the Lead Berrower obiains actual or
constructive notice thereof, notify the Agent:

{23 of the occurrence of any Default or Event of Default;

(b} eof any matter that has resulted or could reascnably be expectsd 1o result in a
Matetial Adverse Effect;

{c) of any material breach or non-performance of, or any payment or other dafault
under, a Malerial Contraet or with respect tp Material Indebiedness of any Loan Pary or any
Subsidiary thereof, other than breaches or defanits under Material Contracts or with respect to haterial
Indebtedness, in each case arising as a result of the filing of the Chapter §1 Case, the exercise of
remedies as a result of which are stayed under the Bankruptcy Code;

{d) of any material dizpute, litigation, investipation, proceeding ov suspension
between any Loan Party or any Subsidiary thereof and any Govermmental Awthorily or the
commencement of, or any material development in, any material litigation ar proceeding affecting any
Loan Party or any Subsidiary thereof, including pursuant to any applicable Environmental Laws,
excluding, in each tase, the filing of the Chapfer 11 Case;
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(e} of the occurrence of any ERISA Event that could reasonably he expected to
ragult in a material lability to any Loan Party;

{fi of any material change in acesunting policies or financial reporting practices by
any Loan Party or any Subsidiary thereof;

(g} of any change in the president, I;:hI'E-‘f executive offtcer, or chief financial officer
of the Lead Borrower;

(b} of the discharge by any Loan Party of its present Registered Public Accounting
Firm or any withdrawal or resignation by such Registered Public Accounting Firm;

() of any collective bargaining agreement or other labor contract to which a Loan
Farty becomes a party, or the application for the certification of a collective bargaining sgent;

)} cof the filing of any Lien for unpaid Teaxez against any Loan Party in execest of
$250,000,

{k) of any casualty or other insured demape to any material portion of the Coliaters)
or the commencement of any action or proceeding for the taking of any interest in & material portion of
the Collateral under power of eminent domain or by condemnation ot simitar proceeding or if any
material portion of the Collateral is damaged or destroyed; and

(I} [Reserved]

{m) of any failure by any {.0an Party to pay rent or such other amoeunts due at {i) any
distribution denters or warehouses; (ii) ten percent {10Y%% or more of such Loan Party’s locations; or
{iil} any of a Loan Party’s locations if such fhilure continues for more than ten (10) days following the
day on which such rent first came due and such failure would be reasonably likely to result in a
Material Adverse Effect (in sach case, excluding rent owing for December 2014, January 2015 and
February 2411 3).

Each notice pursuant to this Section shall by aceampanied by a statement of a Responsible Officer of the
Lead Borrower setting forth details of the ocourrence referred to therein smd stating what action the Lead
Borrower has taken and proposes to take with respect thersto. Each notice pursuant to Section 6.09(2)
shall describe with particularity any and all provisions of this Agreement apd any other Loan Document
that have been breached.

6.4  Payment of Obligations. Pay and discharge as the same shall become due and payable,
all ity Post-Petition Obligations and liabilities pursuant to the Approved Budget or as otherwise approved
by the Bankruptey Court, including {a) all tay liabilities, assessments and govermmental charges or levies
upom it or its properties or assets, (b) ll lawful claims {including, withaut limitation, claims of landlords,
warchousemen, customs brokers, freight forwarders, consolidators and carriers) which, if unpaid, wounld
by law become a Lien upon s property, and (¢} all Indebtedness that, if not paid, wowld constitute an
Ewent of Default under Section 8.01(2), as and when due and payable, but subject to any grace perinds
and subordinaticn provisions contained in any instrument or agreement evidencing such Indebtedness,
exCepl, in cach cage, where the validity or amount thereof ia being contested in goud faith by appropriate
preceedings and efther (xXi) such Loan Patty has set aside on its books adequate reserves with respent
thereta in accordance with GAAP, (i) such contest effectively suspends collection of the comdested
obligation and enforcement of any T.ien securing such obligation, and (i1} no Lien has been filed with
respect therete, or () the failure 1o make payment pending such cantest could not reasonahly be expected
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to result in a Material Adverse Effect. Neothing contained hersin shall be deemed to Jimit the rights of the
Agent with respect to determining Reserves in its Permitted Dizerelion purzuant to this Agresment.

6.5 Preservation of Fxistence, Etc. Freserve, renew and maintain in full force and effect its

legal existence and good standing under the Laws of the jurisdiction of its erganization or fermation

. exoept in 2 transaction pertnitted by Section 7.04 or 7.085; (b) take all reasonable action to maintain all

rights, privileges, permits, licenses and franchises necessary or desirable in the nermal conduct of its

business, except to the extent that fzilure to do 50 covld not reasonably be expected to have 3 Material

Adverse Effect; and (¢) preserve or remew sll of its Intellectual Property, except to the extent such
Intellectual Property is no longer used or useful in the conduet of the business of the Loan Parties.

6.06 Maintenance of Properties. {a) Maintain, preserve and protect all of its material
properties and equiptnent necessary in the speration of its business in good working order and condition,
ordinary wear and iear excepted; and (b) make all necessary repairs thereto and renewals and
replacements thereof except where the failure to do 30 could noi reasonably be expected to have a
Material Adverse Effect.

6.07  DMainteoanee of Insurance.

(e) Maintain with financially sound and reputable insurance companies which are
not Affiliates of the Loan Partles, insurance with respect 1o its properties and business of such types
and in such amounts (afier giving effect to any self-insurance for health care andfor workers
compensation) against loss or damage, in each case, are customarily insured apainst by Persons
similarly situated, engaped in the same or simifar business and operating in the same or sindlar
locaftons or as is required by applicable Law, of such fypes and in such amounts as are customarily
cartied under similar circomstances by such other Persons and as are reasonably acceptable to the
Agent, and delivery to the Agent a copy of all renewal or replacement policies (or other evidence of
renewal of a policy previousky delivered to the Agent, including an insurance bimder) together with
evidence reazonably satisfactory to the Apent of payment of the premivm therefor,

(b} Cause fire and extended coverage policies maintained with respect to any
Collateral to be endorsed or otherwise amended to include 2 lenders’ loss payable clause (regarding
personal property), in form and substance reasonably satisfactory to the Agent, which endomsements or
amendments shatl provide that the insurer shall pay all proceeds otherwise payoble to the Loan Parties
under the policies directly o the Agent.

{¢} Canse commercial general liability policies to be endorsed to name the Agent as
an additignal insured.

{d) Cause business intermuption policies to name the Agent as a loss payes and to be
endorsed or amended ko include (i) a provizion that, from and after the Closing Date, the insurer shall
pay all proceeds otherwise payable to the Loan Parties under the policies directly to the Apent and (ji)
a provision to the effect that sone of the Loan Paities, the Agent, any Lender or any other Credit Party
ghal! be 3 co insurer.

(2} Cruse each such poticy referred to in this Section £ .07 to also provide that it shall
not be canceled, modified or not renewed (1) by reason of nonpayment of premium except upon not
less than ten (1) days® prior wrilten notice thereol by the insurer o the Agent (giving the Agent the
right to cure defaults in the payment of pramiums) ot {ii) for any other reason except upon not less
than thirty {30 days' priet written notice thereof by the inswer to the Agent.
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(f) Deliver to the Agent, prior to the cancellation, modification or non-renewal of
anmy such policy of insurance, a copy of a renewal or replacement policy {or other evidence of renewal
of a policy previously delivered to the Ageni, incloding an insurance binder), together with evidence
reasonably satisfactory to the Agent of payment of the premiurn thersfor.

(g) Maintain for themselves and their Subsidiaries, a Directors and Ofifcers
insurance policy, and a “Blanket Crime” policy including employes dishonesty, forgery or alleration,
theft, disappearance and destruction, robhery and safe burglary, property, and computer fravd coverage
with responsible companies in such amounts as &re customarily carried by business entities engaged in
similar businesses simHarly situeted, and will upon request by the Agent furnish the Agent certificates
evideneing remewal of each such policy.

th) MNone of the Credit Pariies, or their agents or employees shall be liable for any
loss or damage insured by the insurance policies required 1o be maintained under this Fection 6.07.
Each Loan Party shall look solely to itz insurance companies or any other parties other than the Credit
Parties for the recovery of such loss or damage and such insurance companies shall have no rights of
subrogation against any Credit Party or its agents or employees. 1L however, the insuranee policies do
not provide waiver ol subrogation rights against such parties, as required above, then the Loan Parties
hereby agres, to the extent parmitted by law, to waive their right of recovery, if any, against the Credit
Partiez and their agentz and employees. The designation of sny form, type or amount of insurance
coverage by any Credit Party vnder this Section 6.07 shall in no event be deemed a representation,
warranty or advice by soch Credit Party that such insurance iz adequate for the purposes of the
buziness of the Loan Pariies or the protection of their properties.

608 Compliance with Laws. Comply (a) in all material respacts with the requirements of all
Laws and all orders, writs, infunctions rnd decrzes applicable to it or to its business or property, except in
such instances in which (i){x) such requirement of Law or order, writ, injunction or decree i3 being
contested in good faith by appropriate proceedings diligently conducted, {¥) and with respect to which
adequate reserves have been set aside and maintained by the Loan Parties in accordance with GAAP znd
{2) such contest effectively snzpends enforcement of the contested Laws, or (i) the failure to comply
therewith could not reasonably be expected to have a Material Adverse Effect, and (b) with Sections
10,17 and 10.18 in all material respeots,

6.6%  Books and Records. {a) Maintain proper books of recard and account, in which entries
are full, trove and correct in all material respects to the extent cequired By GAAP consistently applied shall
be made of all material financial transactions &nd matters involving the assets and husiness of the Loan
Partics or zuch Subsidiary, as the case may be; and (b) maintain such books of record and accoont in
material conformity with all applicable requirements of any Governmentel Autharity having regwlatory
Jurisdiction over the Loan Parties o such Subsidiary, as the case may be.

614  Inspection Rights.

{a) Permit representatives and independent contractors of the Apent to wvisit and
inzpect any of its properties, to examine its corporate, financial and operating records, and make copies
thereaf or abstracts therefrom, and to discuss its affairs, finances and accounts with its divectors,
officers, and Repistered Public Accounting Firm, and permit the Apent or itz professionals (including
investment Gankers, consulants, accounfants, and lawyers) reieined by the Agent o conduct
evaluations of the Loan Pasties’ forecasts and cash flows, all at the expense of the Loan Parties and at
such reasonable timss during normal bosiness howrs and as often rs may be reasonably desired, vpon
reasonable advance notice to the Lead Borrawer; pravided, however, that so long as no Defauft or
Event of Default exists, there shall be no more than one {1} such inspectien in any twelve-month
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petiod, and, provided, further, that when a Default or Event of Default exists the Agent {or any of its
representatives or independent contractors) may do any of the feregeing at the expense of the Loan
Parties at any time during normal business bours and without advance notice. Notwithstanding the
foregoing or anything to the contrary contained hersin, neither the Lead Borrower nor any of its
Subsidiaries will be required to disclose, discuss, permit the inspection, examination or making copies
ur abstracts of any docoment, record, information or other matter {A) the disclosure, inspection,
examination, copying or discussion of which is prohibited by Law or {B) that is subject to a boena fide
attomay client or similar privilege or constitutes bona fide attorney work praduct.

{h) Upon the request of the Agent after reasonable prior notice, permit the Agent or
professionals (including investment bankers, consultants, accountants, and Jawyers) retained by the
Agent to conduct commercial finance examinations, quality of earnings, and other evalustions,
including, without limitation, of (i) the L.ead Borrower’s practices in the computation of the Borrowing
Base and (ii) the assets included in the Borrowing Base and related Ginancial information such as, bt
not lonited to, sales, pross marging, payables, accreals and reserves, and (i) the Loan Parties” business
plan and cash flows. The Loan Parties shall pay the fees and expenses of the Agent and such
professionals with respect to such examinations and evaluations to the extent permitted by the
Approved Budget TNotwithstanding the forsgoing, the Agent may cause additional commercial
finance examinations to be undertaken (i) as it deems necessary or appropriate, at its own sxpense or,
{ii} if a Defanlt or Event of Default shall have occurred and be continuing, at the expense of the Loan
Parties.

{e) Upon the request of the Agent afier reasonsble prior notice, permit the Agent or
professionals {including appraizers) retained by the Agent to conduct appraisals of the Collateral,
including, without limitation, the assets included in the Borrowing Baze. The Loan Parties shall pay
the fees and expenses of the Agent and such professionals with respect to such appraizals to the extent
permitted by the Approved Budget,

{d} Upen the request of the Agent after reazonable prier notice to the sxtent required
by applicable Law, deliver completed (ot if applicable, updated) backpround checks on any of the
Loan Parties® officers, directors, employees or agents, from a service or source, and in form and with
such detail as may be, reasonably satisfactory to the Apent; provided, however, that so long a3 no
Event of Defanlt exists, there shall be ne more than one (1) background check on each such officer,
director, employee or agent in any twelve-month periad,

911 Usc of Proceeds. Use the proceeds of the Credit Extensions (8) to repay cenain
Indebtedness owed in connection with the Prepetition Credit Agresment, {b) to finance the acquisition of
warking capital azsets of the Borrowers, including the perchase of inventory and equipment, in each case
in the ordinary course of business, [¢) for gemeral corporate and working capital purposes of the Loan
Parties, and (d) prior to the delivery of a Carve-Out Trgger Notice, to fund the Carve-QOut through
deposits into the Professional Fee Escrow Account, in each case to the extent expressly permitted under
applicable Law, the Approved Budget and the Loan Documents, including post-petition operating
expenses set forth in the Approved Budgel and other expenses arising in the Chapter 11 Case as may be
approved by the Bankruptcy Court end the Agent and repayments of prepetition claims to the extent
permitied by the Bankraptcy Court and consistent with the Approved Budpet.

6.12  Additiona] Loan Parties. Notify the Agent at the time that any Person becomes a
Sobsidiary and promptly thersafter (and in any event within iwenty (203 days, which deadline may be
extended by the Agent in its discretion), cause any such Person {a) which is net a CFC, 10 (i) become a
Loan Party by executing and delivering to the Apent a Joinder to this Agreement or a Joinder to tho
Facility Guaranty or such other documents as the Agent shall decm reasonably appropriate for such
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purpase, {ii) grant 3 Lien to the Agent on such Person's assets of the same type that constitute Collateral
to secure the Obligations, and (iii} deliver to the Agent documents of the types referred to in clauses (i)
and (iv} of Section 4.01{a} and, upon the request of the Apent, customary favorable opinions of counsel to
such Persom {which shall cover, among other things, the legality, validity, binding effect and
enforceability of the decumentation referred to in clavse (a)), and (b) if any Bquity Interests or
Indebledness of such Person are owned by or on behalf of any Loan Party, to pledge such Equity Interests
and promissory notes evidencing such Indebledness (except that, if such Bubsidiary is a CFC, the Bquity
Interests of such Subsidiary 1o be pledged will be limited to sixty-five percent (65%) of the ontstanding
voting Eguity Inferests of such Subsidiary and ene hundred percent {100%) of the non-voting Bquity
Interests of such Bubsidiary and such time period may be extended bazed on local law or practios), in
each crse in form, content and scope reasonably satisfactory (o the Apent. In no event shall compliance
with this Secfjon & 12 waive or be deemed a waiver or Consent to any transaction giving rise to the need
to comply with this Section 612 if such transaction was not gtherwise expressly permitted by this
Agreement or constifute or be deemed to constitute, with respect to any Subsidiary, an approval of such
Pergon as a Borrower or permit the inclusion of any acquired assets in the computation of the Borrowing
Base.

413 Cash Management.
{a} On or prior to the Closing Date:

{i) upon redquesl by the Agent, deliver to the Agent copies of notifications
{each, a “Credit Capd MHotification™) substantially in the form attached hereto gs Exhibit F which
have been executed on behalf of such Loan Party apd delivered to such Loan Party’s Credit Card
Issuers and Credit Card Processors listed on Schedule 5.21{bY; and

{3}y upon request by the Apent, enter into a Blocked Account Agreement
reasonably satisfactory in form and substance to the Agent with sach Blocked Account Bank; and

(i}  upon request by the Apent, deliver 1o the Agant copies of notfications
(each, a “DDA Notification™} substantially in the form attached hereto as Exhibit G which have
been executed on behalf of such Loan Party and deliverad to each depository institution listed on
Schedule 5.21(a).

(b) From and after the Cloging Date, the Loan Parties shall cauze to be zent via ACH
or wire transfer no less fiequently than daily {and whether or not there are then any outastanding
Ohbligations} 10 a Blocked Account all of the fallowing:

N all arnownts on deposit in each DDA (net of any minimum balance, not to
eaceed §7,500, as may he required o be kept in the subject DDA by the depository institution at
which such DDA iz maintained);

{ii) all payments doe from Credit Card Processors and Oredit Card {ssuers
and proceeds of all credit card charges;

i) all cash rcecipts from the Disposition of Inventory and other assets
{(whether or not constituting Collateral};

(iv)  all proceeds of Aceounts; and
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(v} all Net Procesds, and all other cash payments received by a Loan Party
from any Peson or from any source or on account of any Disposition or other transaction or
event, incloding, without limitation, any Brepayment Event.

fc) Each Blocked Account Agreement shall require the ACH or wire transfer no less
fmquentl:,r than daily (and whether or not there are then any outstanding Obligations) fo the
concentration account controlled by the Agent at Wells Fargo Bank, National Association (the
“Conceniration Accoupt™). of all cash receipts and collections received by each Loan Party from all
gourees (the “Receipts and Collections™), including, without limitation, the following:

(] the then catire ledger balance of sach Blocked Account (net of any
minimom balance, net 1o exceed $7,500, as may be required to be kept in the subject Blocked
Account by the Blocked Account Bank);

fii) all amouris required 2 be deposited into the Blocked Aceounts puranant
to clause (b) ebove; and

fiil}  any other cash amounts received by any Loan Parly from any other
source, on acoount of any type of transaction or event;

provided, hawever, the Agent may, in its sole discretion, permit the Loan Parties to have one or more
“intermediate’ Blocked Account Agreements, whereby such agreements wouald provide the ACH or wire
transfer no less frequently than daily (and whether ot not therg are then any oufstanding Obligations) all
Receipts and Collections to another Blocked Account, as opposed to the Concentration Account,

fd) The Concentratton Account shall at all times be under the sole dominion and
control of the Agent and all funds therein shall be wired to an account specified by Agent no less
frequently than daily. The Agent shall canse all funds on deposit in the Concentration Acoouit to be
applied to the Obligations, which amounts shall be applied to the Obligations in the order prescribed in
either Sectjon 2.04(1) or Sectjop 8.03 of this Apreement, as applicable. The Loan Parties hereby
acknowledge and agree that i) the Loan Parties have no right of withdrawal from the Conceatration
Account, and (i1} the funds on deposit in the Concenteation Account shell at all times be collateral
security for all of the Obligations. In the event that, notwithstanding the provistons of this
Section 6.13, any Loan Party receives or otherwise bas deminion and control of any such cash receipis
or collections, such receipts and collections zhall be held in trust by such Loan Party for the Agent,
shall not be commingled with any of such Loan Party's other funds or deposited in any account of
such Loan Party and shall, not later than the Buginess Day after receipt thereof, be deposited into the
Concentration Aceoint or dealt with in such other fashion as such Loan Party may be instructed by the
Apent,

(e} Upon the written request of the Agent, the Loan Parties sball ¢ause bank
staterments andfor other reports to be delivered to the Agent not less offen than monthly, accurately
setting forth all amounts deposited in each Blocked Account to ensure the proper iransfer of funds as
zet forth above and prowde the Agent with “wew—unly" access to each of the Loan Parties bank
gecounts identified by the Agent.

(fy If the Apent does not require Credit Card Notifications, Blocked Account
Agreements or DDA Notifications to be delivered on the Closing Date in accordence with Section
$.13(a), (hen the Loan Parties shall, upon the request of the Agent at any time after the Clesing Date,
deliver t0 the Agent copies of Credit Card Notifications, Blocked Account Agreements or DDA
Nuotifications, as the case may be, in each case satisfying the requirements of Section 6,.13{a).
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.14  Ioformation Regarding the Coblateral.

(8) Purnish 1o the Apent (i) at least fiftean (13) days’ prior written notice of any
chanpe in any Loan Parly’s name; (ii) at least ten {10) days™ prior written notice of (x} the location of
any Loan Party’s chief executive office, its principal place of business, any office in which it maintains
books or records relating to Collateral owned by it or any office or facility 2t which Collateral ewned
by it and having a book value of mare than $250,000 iz located {incleding the establishment of any
such new office or facility), excluding Store locations, any ltocation disclosed to the Agent in the
Perfection Certificate, Collateral in-fransit in the ordinary course of business, equipment in copnection
with the repalr or reflurbishment thereof in the ordinary course of business, or Collateral in the
pozsession of employees in the ordinary course of business; (¥} any Loan Pary's organizational
structere or jurisdiction of incorporation or formation; or (z) amy Loan Party’s Federl Taxpayer
Identification MNuntber or organizational identification pumber assigned to it by its state of
organization. The Loan Parties agres not to effect or permit any change referred 1o in the preceding
sentence unless all filings have been made under the UCC er otherwize that are required in order for
the Apent to continwe at all times following such change to have a valid, legal and perfected first
priority security interest in all the Collateral subtect to Permitted Encumbrances having priority by
operation of applicable Law for its awn benefit and the benefit of the other Credit Parties.

{b) Should any of the information on any of the Schedules hereto which are not
limited to being true only as of the Closing Date hecume inacourate or migleading in any material
respect as & result of changes after the Closing Date, the Lead Borrower shall advise the Apent in
writing quartsrly of such revisions or updates as may be necessary or appropriate to update or corract
the same. As may reasonably be requested by the Apent (which request shall not be made more than
two (2] times in any Fiscal Year), the Lead Borrower shall supplement each Schedule hereto, or any
representation herein or in any other Loan Document, with respect t¢ any miatter arising after the
Closing Date that, if existing or cccurring on the Clozing Date, would have been required to be set
forth or described in such Schedule or as an exception to such representation or that is necessary to
correct any information in such Schedule or representation which has been rendered materially
inaccurate thereby {(and, in the case of any supplements io any Scheduole, such Schedule shall be
appropriately marked to show the chanpes made thersin), MNolwithstanding the forepoing, no
supplement or revision to any Schedule or representation shall be deemed the Credit Parties® conzent
tir the matters veffected in such vpdated Schedules or revised representalions nor permit the Loan
Partiez to .undertake any actions otherwise prohibited herennder or fail to undertake any zction
required hereunder from the restrictions ard requirements n existence pricr to the delivery of such
updated Schedules or such revision ¢f a reprezentation; nor shatl any such supplement or revision: o
any Schedule or representation be deemed the Credit Parties' waiver of any Default or Event of
Drefault resulting fram the matters disclosed therein.
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6,15  Physical Inventories. At the request of the Apent, canse a physical inventory io be
undertaken, at the expense of the Loan Parties to the extent pennitted by the Approved Budget, and
periodic cycle counts, tn each case consistent with past practices, conducted by such inventory takers as
are 1eezonably satisfaclory o the Agent and following such methedology as is consistent with the
methodology used in the immedintely preceding inventory ot as otherwise may be satisfactory to the
Agent. The Agent, at the expense of the Loan Pasties, inay participate in and/or observe each scheduled
phiysical count of [nventory which is underiaken on behaif of any Loan Party. The Lead Bormower, within
thitty (30) days following the completion of such inventory, shall provide the Agent with a reconciliation
of the results of such inventory (az well as of any other physical invemeory or cycle counts undertaken by
a Loan Party) and shall post such results to the Loan Parties’ stock ledgers and general ledgers, as
applicable.

6.6 Enviroomental Laws. Except to the extent the failore to do so could not rezsonably be
expecied to have a Material Adverse Effect: (a) Conduct its operationz and keep and maintain its Resl
Estate in material compliance with all Envirenmental Laws; (b) obtain and renew afl environmehtal
permits necessary for its operations and properties; and {c) implement any and all investigation,
‘remediation, removal and respense actions that are necegsary to majniain the value and marketabilicy of
- the Real Estate or to otherwize comply with Environmenlal Laws pentaining to the presence, generation,
treatment, storage, use, disposal, transportation or releaze of any Hazardeus Materials on, at, in, under,
above, to, from or about any of its Real Estate, provided, however, that neither a Loan Party nor any of its
Subzidiaries shall be required to undertake any such cleanup, removal, remedial or other action ta the
extent that its obligation to do so is being contested in good faith and by proper proceedings and adequate
reserves have besn set aside and are being maintained by the Loan Parties with respect io such
circumstences in accordance with GAAFP,

6.17  Further Assurances.

fa) Execute any and all further documents, financing statements, agreements and
instruments, and take all such further actions (including the filing snd recording of financing
statements and other documents), that may be required under any applicable Law, or which the Apent
may reasonably request, to effectuare the transactions contemplated by the Loan Documents or to
grant, preserve, protect or perfect the Liens created or intended to be crested by the Securify
Documents or the validity or priotity of any such Lien, all at the sxpense of the Loan Parties. The Loan
Parties alsc sgree to provide to the Agent, from time to lime vpon request, evidence reasonably
satisfactory to the Agent 23 to the perfeetion and priority of the Liens ercated or intended to be created
by the Security Documents,

fb) If any material assets {other than Excluded Collateral {as defined in the Security
Apreement) are acquired by any Loan Party after the Closing Date {other than assets constimting
Collateral under the Security Documents that reconie subject to the perfected first-prierity Lien under
the Secorily Dosuments upon acquisition thereof), notify the Agent thereof, and the Loan Parties will
cause such nssets to be subjected o 2 Lien securing the Obligations and will take such actions as shall
be necessary fo grant and perfect zuch Tiens, including actions described in pamagraph {a) of thiz
Section 8.17, all at the expense of the Loan Parties. In no event shall compliance with this Section 6.17
waive or be deemed & waiver or Consent to any transaction giving rise to the need to comply with this
Section 6.17 if such transaction was not otherwise expressly permitted by this Agreement or constitute
ot be deemed to conslitute Consent to the inclusion of any acquired assets in the computation of the
Bomowing Bage. ’

fc} Upon the request of the Agent, use commercially reasonable efforts to cause each
of its customns brokers, freight forwarders, consolidators andfor cartiers in possession of Eligibie In-
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Tranzit Inventory to deliver an agreement (including, without limitation, 2 Customs Broker/Carrier
Agreement) to the Agent covering such metiers and in such form as the Agent may reasonably requirs.

{d} Upan the request of the Apent, use commercially reasonable efforts to cause each
of its landlords to deliver a Collateral Acesss Agreement to the Agent {in such form as the Agent may
reasonably require} for each leased location (other than Stores) of such Loan Party or Subsidiary at
which CoHateral included in the Borrowing Base with a book valve in excess of $300,000 is located;
pravided, that nothing herein shall affect the Agent’s ability to impose Reserves as set forth herein.

615 Comphliance with Terms of Leascholds, Except as otherwise expressly permitied
hercunder, (2) make in accordance with the Approved Budgel all payments and otherwise perform all
obligations, in each case that are Post-Petition Otligations, in respect of all Leases to which any Loan
Party or any of its Subsidiaries is @ panty, and keep such Leascs in full force and effect {excluding Leases
for Btores closed in the ordinary course of business 50 long as otherwise permitted in this Agreement]), (b)
rot allow such Leases o lapse or be termivated or any rights & renew such Leases to be forfeited or
cancelled (excloding Leases for Stores closed in the ordinary course of business so long az otherwise
permitted in this Agreement), (¢} notify the Agent of any default by any party with respect to such Leases
and cooperate with the Agent in all respects t0 cure any such default, and (dY couse each of is
Bubsidiaries to do the foregoing,.

6,19  Material Contracts. {a) Excepl to the extent atherwise permitted under thiz Agresment,
perform and ohaerve all the terms and provizions of each Material Contract to be performed or obeerved
by it, (b) maintain each such Material Contract in full force and effect (except for defaults under Material
Contracts arsing from the fiing of the Chapter 1} Case, the exercize of remedies as a result of which are
stayed under the Bankzuptey Code}. (c) enforce each such Material Contract in accordanss with its terms,
{d) take all such action to such end as may be from time to time reasonably requested by the Agent, {e)
upon reasonsahle request of the Agent, make to each ofher party to each such Materiai Contract such
demands and requests for information and reports or for action as amy Loan Party or any of its
Subsidiaries is entitled to make under such Material Contract, and (f) canse each of its Subsidiaries to do
the foregaing.

620 Employee Benefit Plans.

{a} Maintain, and cause each ERISA Affillale lo maintain, cach Pension Plan in
substantial compliance with all applicable Laws.

(b} Make, and cause sach ERISA Affiliate to make, on & t1mel},r basis, all required
contributions to any Multiemployer Plan.

(5] Mot, and not permit any ERISA Affiliate to (i) seek a2 waiver of the minimom
funding statdards of ERISA, (ii) terminate or withdraw from any Pension Plan or BMultiemployer Plan
or ({if} take any other action with respect to any Pension Plan that would, or could reazsenably be
expected to, entitle the PBGC w terminate, impaose liability in respect of, or cause a trustee 1o be
appointed to administer, any Pansion Plan, unless the actiuns or events deseribed in elauzes (i), {ii) and
{iii) above individuatly or in the aggregate wounld not have or could not reasonably be expected to have
a Material Adverse Effect.

6.21 Approved Bodget. Conduct its business in a manner consistent with the Approved

Budget most recenily delivered pursuant to this Agreement and accepted by the Agent in its Permitted
Dhiscretion,
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622  Reiention of Consultants. At all times until the Obligations have been paid in full in
cash and all Commitments bave been terminated, employ FTT Consulting {er another financial consultant
aeceplable to the Agent in itz Permitted Digerstion} as a consultant {the “Restructuring Copsultapt™.
Within fifteen {15) days following the Petition Date, retain a consultant to advise the Borrowers on the
marketing and sale of the Borrowers® Intellectual Property (the “IP Marketing Consuitant™ and together
with the Restructuring Consuitant, the “Congultants’}  The terms and scope of the engagement of and
responsibilitiea of each of the Conscitants shall be acceptable to the Apent in #ts Permifted Discretion and,
without limiting the foregeing, the engagements shall grant the Agent the right to communicate directly
with each of the Consultants and authorize each of the Consultantsz to communicate directly with the
Agent and to fumish the Agent with such information as the Agent may reasonably request. [f requested
by the Agent, £ach of the Consultants shall provide the Agent with a weekly vpdate regarding the status
of its efforts on behalf of the Loan Pacties, including the status of any sale efforts,

£.23 Leases. The Loan Parties shall pay all Post-Petition Obligations under the Leases listed
on Schedule 6.23 and [oenses of Intellesiual Property, if any, as requited by the Bankruptcy Code o1 the
Bankruptcy Court, except to the extent any Loan Party is contesting any such ohligations in good faith by
apprapriate proceedings. Mo Loazn Party may, or may seek to, assume or reject any of its Leases (other
than the esswmption or rejection of Leases required pursuant to the Sale Agency Agreement) without the
prior written consent of the Apent {such consent nof to be unressonably withheld or delayed). The
assumption or rejection of any Leaze ligted on Schedule 6.23 shall be conducted in a manner consistent
with a maximization of the value of the assets of the Loan Parties.

6.24  Sale Process; Milestones.

(2} By no later than one Business Day following the Petition Drate, file a motion (the
“Sale. Order Motion™), requesting (i)an order from the Bankruptey Court approving bidding
pracedures ralating to a Permitted Sale and approving the Stalking Horse Bid with respect thereto,
including the bidding protections set forth therein, and {11} an order from the Bankruptcy Court
pursuant to Section 363 of the Bankruptcy Code authorizing the Borrowers to consummate a Permitted
Sale 2nd, if applicable, authorizing the condoct of “going out of business” sales at the Loan Parties’
applicable locations pursuant to the Stalking Horse Bid.

{b) No later than February &, 2015, the Borrowers shall have filed a motion, in form
and substance acceptable to the Agent in its Permitted Drscretion, seeking approval of the continued
retenlion of the Restroctoring Consultant, ’

(c) Within fiftesn {15) days following the Petition Date, file a motion, in form and
substance acceptable to the Agent in its Permitted Discretion, secking approval of the retention of an
IP Marketing Consuitant.

{(d} By no later than February 17, 2013, the Bankmuptcy Court shall have eatered an
order {the “Bidding, Procedures Order™} approving the bidding, procedures set ferth in the Sale Order
Mution and approving the Stalking Horse Bid, which Bidding Frocedures Crder shall be in form and
substance acceptable to the Apgent;

{2} By no laler than February 27, 2013, complete an auction for a Permitted Sale of
substantially all of the assets of the Bomowers;

(f) By no later than March 3, 2013, the Bankruptcy Court shall have emered an order

(the “Sele Qrder"}, which Sale Order shall be in form and substance aeceptable to the Agent,
approving a Permitted Sale as requested in the Sale Order Maotion (such Penmitted Sale, the *Approved
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Sale™) and, if applicable, authorizing the conduct of “going out of business™ sales at the Borrowers'
applicable locations pursaant fo the Sale Apency Apreement or such other agemcy agreement enterad
into by the Borrowers alter the date hereof, which sale apency agresment shatl be in form and
substance acceptable to the Agent;

(2} In the event that the Approved Sale iz under the Sale Agency Agreement or such
other apency apreement entered into by the Borrowers after the date hereof, the Initial Guaranty
Payment (or any equivalent amount agreed to under any such other apency apreement) shall be paid to
the Lead Borrower on the first Business Day after the Sale Order is entered;

{h} On or before the Sale Trigper Date, all outstanding Obligations shall be
indefeasibly paid i full in cash and the Commitments shall be terminated.

6.25 Financing Orders. The Loan Parties shall comply with the Financing Orders in all
respects.

ARTICLE ¥II
NLEGATIVE COVENANTS

So long as any Fender shall have any Commitrent hereonder, any Loan or other Obligation
hercunder shall ramain unpaid or unsatisfied {other than contingent indemnification oblgations for which
a claim has not been assented), no Loan Party shall, nor shall it permnit any Subsidiary to, directly or
indirectly:

.01  Liens. Create, incur, assume or suffer fo exist any Lien upon any of its property, assets
of revenues, whether now owned or hereafter acquired or sign or file or authorize to exist under the UCC
or any similar Law or statute of any jurisdiction a financing statement that names any Loan Party or any
Subsidiary thereaf as debtor; sign or suffer to exist any security sgreement authorizing any Person
thersunder to file such financing statement; sell any of its property or azssts sobject to an understanding
or agreament (contingent or otherwise} {o repurchase such property or assets with recourse to it or any of
its Subsidiaries; or asgign or otherwise transfer any acoounts or other rights to recsive income, other than,
as to all of the above, Permitted Encumbrances.

742 lovestments. Make any Invesiments, except Permilted Investments; provided, that no
new Invesiments shall be made if any Trefault or Fvent of Default has occurred and is continuing, or
wonid arize from the making of such Investment.

) 703  Indebiedness; Disqualified Stock. (a) Creale, incur, assume, guarantee, suffer to exist
or otherwise become or remain Liable with respect to, any Indebtedness, except Permitted Indebtedness;
{b) issue Disqualified Stock, or () issue and sell any other Equity Interests if a Change of Control or
other Event of Default would result therefrom.

7404  Fundamental Changes. DMerge, dissolve, liquidate, consolidate with or into another
Persom, [or apree to do any of the foregoing), except ihat, 5o long as pe Default or Event of Default shall
have occurred and be continuing prior to or immediately aller giving effect to any action deseribed below
or wauld result therefrom:

{a} any Subsidiary which is not a Loan Parly may metge with (i) a Loan Party,
provided that the Loan Party shall be the continuing or sendving Person, or (1i) any ore or more other
Subsidiaries which zre not Loan Parties, provided that when any wholly-owred Sobstdiary 1= merging
with anather Subsidiary, the wholly-owned Subsidiary shall be the continuing or surviving Person,

T8



Case 15-10172-MFW  Doc 65-6 Filed 02/05/15 Page 86 of 120

(b} any Subsidiary which is a Loan Party may merge into any Subsidiery which isa
Loan Party or inle a Borrower, provided that in any merper involving a Borrower, such Borrpwer shall
be the continuing ot surviving Persen;

{¢) [Roserved);

{(d} any Loan Party or any of its Subsidiaries (other than the Lead Borrower) may
liquidate, wind up or dissoive or change jts Iegal form, provided, that promptly upon the
commencement of the winding up, any action to dissolve or change such Loan Party or such
Subsidiary, as the case may be, any assets of such Loan Party which constitute Collaters] are either (i)
transferred to any other Loan Party and are subject to the valid perfected security interests of the Apent
or (i) are subject to a Dagposition which is a Permitted Digposition; and

(e} any Loan Party or any of its Subsidiaries {other than the l.ead Borrower) may
consumtmate a merger, dissolution, liquidation, conselidation or Disposition, the purpese of which is to
effect 2 Disposition permitted purseant to Section 7.05,

7.65  Dispositiens, Make any Dhsposition or enter into any agreement to make any
Dispesition, except Permitted Dispositions.

T.06  Restricted Payments. Declare or make, directly or indirectly, any Restricted Payment,
except:

(a) cach Subsidiary of a Loan Party may make Restricted Payments to any Loan
Party;

{b} the Loan Parlies and cach Subsidiary may declare and make dividend payments
or uther distributions payable selely in the common stock or other common Equity Interests of such
Pearson; :

(c} [Reserved];

. {d] the Loan Parties and their Subsidiaries may acquire Equity Interests arizing from
cashless repurchases of Equity Interests deemed to occur wpon the exercise of stock optinns if auch
stock represents a portion of the exervise price thereol;

(e} the Lean Parties and their Subsidiaries may purchaze, redeem or acquire
fractional shares of Equity Intercsts arising eut of 2iack dividends, splits or combinations or business
combanations; and

(f) to the extenl conslitoting Resiricted Payments, the Loan Parties and Resiricted
Buhsidiaries may enter into and consvmmate transactions expressly permitted by any provigion of
Section 7.02, 7.04 or 7.09 so long as such Restricted Payment is otherwise permitted to be made
pursuant to this Section 7.05.

747 Repayment of Indebtedness.  Without limiting any other provision hereof, except
pursuant to the Approved Budget and subject to the Interim Financing Order {as the same may be
amended, supplemented or ¢therwise modified by the Final Financing Order), without the express prior
written consent of the Agent and pursuant to an order of the Bankruptoy Court after notice and hearing,
make any payment or transfer of assets-with respect to any Lien or Indebtedness incusred or arising priat
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to the Petition Dale that is subject to the aulomatic stay provisions of the Bankruptey Code whather by
way of “adequate protection™ under the Bankruptey Code or otherwise.

7408 Chaage in Nature of Business. Engape in any line of busingss substanbially different
from the business conducted by the Loan Parties and their Subsidiaries on the Closing Date other than
businesses that are a reasonable extension of, or are reasanably related, anpctllary, supplementary or
complementary to the business line or lines of business, ot a reasonable expansion or extension thereof, of
the Loan Parties and their Subsidisries,

7.09 Transactiens with Affliates. Enter into, renew, extend or be a party fo any transaction
of any kind with any Affiliate of any Loan Party, whether or oot in the ordinary course of business, on
terms less favorable to the Loan Parties or such Subsidiary as would ressonably be expecied 1o be
obtained by the Loan Parties or such Subsidiary at the time i 2 comparable arm’s length transaction with
a Perzen other than an Affiliate, provided that the foregoing restriction shall not apply to {a) a transaction
between or among the Loan Parties, including any entity that becomes a Loan Party as a result of such
transactions, {b) advances for commissions, wavel and other similar purposes in the ordinary course of
business to directors, officers and employees, (¢} the issuance of Equity Interests in the Lead Borrower to
any officer, director, employes ar consultant of the Lead Borrgwer or any of its Subsidiaries, (d} the
peyment of customary fees and cut-of-pocket costs to directors, and compensation (including bonuses}
and employee benefit arrangements paid to, and indemnities provided for the emefit of, directors, officers
or employees of the Lead Borrower or any of its Subsidiaries, () any issuances of securities of the Lead
Bomower (other than Disqualified Stock) or other payments, awards or grants in cash, securities or
otherwise pursuant to, or the funding of, employment spreements, emplaoyvee benefit plans, stock options
and steck ownership piane, including restricted stock plans, stock grants, directed share programs, profits
interest plans and other equity-based plans, and the granting of registration rights and other stockholder
rights approved by the Lead Borrower’s Board of Directors (in each case in respect of Equity Interests in
the Lead Boorower), (f) employment and severance arrangements betwsen the Loan Panties and their
respective officers and employsez in the ordinary course of business, {g) any transaction with and
Affiliate whers the onky consideration paid by any Loan Party is Equity Ioterests of the Lead Borrower,
and fh) teansactions permilted pursuant to Section 7.02, Section 7.03, Section 7.04, Section 7.05 and

Section 7.06.

7.10  Burdensome Apreements. Enter into or permit to exist any Contractual Qbligation
{other than any Loan Document or any Prepetition Loan Document} that (a) limits the ability {i) of any
Subsidiary o make Restricted Payments or ather distributions to any Loan Party or o otherwise transfer
property to or invest in & Loan Party, (ii) of any Subsidiary to Guarantee the Obligations, (i) of any
Subsidiary k¢ make or repay feans to a Loan Party, or (iv) of the Loan Parties or any Subsidiary to create,
incur, assume or suffer to exist Liens on property of such Persen in favor of the Apent; provided,
hewever, that this clause (v} shall not prohibit any negative pledge (A} incurred or provided in favor of
any holder of Indebiedness permitted under clanses (¢} of the definition of Permitted Indebtedness solely
to the extent any such negalive pledge relates to the property financed by or the subject of such
Indebledness or zny replacement costs, (H) that constitutes customary restrictions set forth in software or
other end user license apreements or in leases or sebleases with respect 1o real estate fixiures, {C) that
censtitutes customary previsions restriciing assignment of any agreements permitied hereunder, {7} that
constilunles restrictions on cash or other deposits made by customers under contracts entered into in the
ordinary course of business, or (E) that i5 part of customary provisions in joint venture agreements and
other similar agreements applicable to joint ventures permitted under Sectior 7.02; or (b) requires the
grani of a Lien lo secure an obligation of such Person if & Lien {s granted to seoure another ohligation of
such Person.
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711  Use of Proceeds. 1Jse the proceeds of mny Credit Extension, whether directly or
indirectly, and whether immediatety, incidentally or ultimately, {a) to purchase or carry margin stock
{within the meaning of Regulation U of the FRB) or to extend credit to others for the purpose of
purchasing or carrying margin stock or to refund indebtedness originally incurred for such purpose, in
each case in violation of Regulations T, U or X promulgated by the Board of Governors of the Federal
Reserve Syatem; or (b) for purposes ether than those permitted under this Agresment.

702 Amendment of Material Documents. Amend, modify or waive any of a Loan Party's
rights under (a) its Organization Decuments in a magner materially adverse to the Credit Parties, or (b}
any Material Confract or Material Indebiedness {(other than on accour of any mefinancing thereaf
otherwise permitted hereunder), in sach case to the sxtent that such amendment, modification or waiver
would result in a Defaull or Event of Default under any of the Loan Documents, would be materially
adverse to the Credit Parties or otherwizse would be reasonably likely to have a haterial Adverse Effsct.
Amend, medify or waive any of a Losn Party’s rights under the Sale Agency Agreement without the prior
written consent of the Apent. Amend the terms of the WF Letters of Credit or any documentation entered
intn by any Loan Party in connection therewith without the prior written consent of the Agent.

7.13  Fiseal Year. Change the Fiscal Year of any Loan Party,.or the accounting policies or
reporting practices of the Loan Parties, except as permitted by GAAP.

7.14  Deposit Accounts; Credit Card Processors. Open new DDAz or Blocked Accounts
unless the Loan Parties shall have delivered to the Agent appropriate DDA Notifications (1o the "sxtent
requested by Agent pursuant to the provisions of Ssstion 6.13a)iii) hersof) or Blocked Account
Agresments consistent with the provisions of and to the extent required by Section 6.13 and otherwize
reasonably satisfactory to the Agent. No Loan Party shall maintain any bank accounts or enter into any
agreements with Credit Card lssuers or Credit Card Processors other than the ones expressly
contenmplated herein or in Section 6,13 unless the Loan Parties shall have delivered to thé Apent
appropriate Credit Card Notifications consistent with the provisions of Section 6.13.

T.15  Anproved Budget Variance, Permit the following results in any Approved Budpet
Vatiance Reporl to vary by more thar ten percent (10%) from the comresponding results projected in the
Approved Budget in effect at such time for the applicable Messurement Perinds (except to the extent such
actual results are maore favorabie): () receipts, (B) disbursements, (¢} cash-on-hand, (3} Availability and
{e) the apgrepate Oumstanding Amount of the Loans. The foregoing covenant shall be tested on Saturday
of each week (commencing with the second {2nd) Saturday after the Pefition Dwate) both (x}on a
cunmulative basis from the Petition Date, and (¥} beginning the third {3™) Saturday after the Petition Date,
on a rolling thres (3} week basis, in each case pursvant to the Approved Budget Variance Report
deliversd by the Lead Borrower to the Agent in accordance with Secfion 60100 (each testing period as
described in clauses (x) and () above, a “Measurement Period”}.

7.16 Rectamation Cleims. Enter into any agreement to return any of its Inventory to any of
its creditors for application agrinst any Prepetition Indebtedness, pre-petition wade payables ar other pre-
petition claims ander Section 546(¢} of the Bankruptcy Code or allow any creditor to teke any setoff or
recoupment against any of its Prepetition Indebtedness, pre-pelition trade payahles or ather pre-petition
claims based upen any such refurn pursuant to Section 353(b)]) of the Bankruptey Code or otherwise if,
after giving effect to any such agreement, setoff’ or recoupment, the aggregate amount applied to
Prepetition Indebtedness, pre-petition trade payables and other pre-petition claims subject to all such
agrecmenls, setoffs and recoupments since the Petition Date would excead $100,600,

717 Chapter 1] Claims. Other than the Carve-Out, incuor, create, assume, suffer Lo exist of
permil any olher super-priority administrative claim which is pari passu with or senior to the claims of the
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Apent against the Loan Parties except a5 expressly provided in the Financing Orders or as contemplated
under the Sale Agency Agreement.

T.1§  Banlouptey Actions. Seek, consent to or permit to exist, without the prior writlen
comsent of the Agent, any order granting autherity to take any action thal is prohibited by the terms of this
Agresment or the other Loan Documents or refrain from taking any aetion that is required to be taken by
the terms of this Agreement or ey of the other Loan Documents.

7.1%  Professional Fee Escrow Account. Hntil all of the Prepetition Obligations and Lhe
{Obligations have been paid in full, in cash, and all applicable Commitments to lend have terminated, pay
the fees and expenses of any of the Case Professiensls from eny source other than the Professional Fee
Eserow Account 50 long as the Lenders have folfilled all funding oblipations with respect t this account
undar the definition of "Carve-Out® (to the extent that the Lenders have underfunded the Professional Fee
Escrow Accounf, additional payments only may be wade to Case Professionals up to such funding
deficit), provided thal, nothing in this section shail prevent Case Professionals from receiving payment
from any property of the estates that is not subject to the DIP Liens or the Prepetition Liens.

ARTICLE ¥IIl
EVENTS OF DEFAULT AND REMEDILS

541  Evenis of Befault. Any of the following shall constitote an Event of Defanlt:

{a) MNop-Pavment The Borrowers or any other Loan Party fails to pay when and as
required to be paid herein, including, without limitation, any amount due following the scowmence of
the Termination Diate, (i) any amouvrt of principal of any Loan or Prepetition Obligation, or {ii) within
ong (1) Business Day after the same is due, any interest on any Loan, or ﬂl‘l}-‘ fee doe hereunder, or any
other amount payable under any Loan Document; or ’

{b) Bpecific Covenants. (i) Any Loan Parly fails to perform or observe any term,
covenant or agreement contained in any of Section &.01, 6.02, 6.03(a), &03(b), &03{c), 6£.03(d),
6.03(e), 6.03¢g). 6.03(]], £.03(m), 6.05, 6.07, 6.10, 6.11, 6.12, 6.13, 6.14, .21, 6.22, £.23, 624, 625,
6.26 or Article V1I; or (i) any Guarantor fails to perform or observe any payment or other material
term, covenant or apresment contained in the Faeility Guaranty; or (i1} any of the Loan Parties fails to
perform or observe any term, covonant or agreement contained in the Securily Agreement to which jt
is a party; or

(g Other Defautts. Any Loan Party fails to perform or obzerve any-other covenant
or agraement (not specified in subsection (a) or {&) above) contained in any Loan Document on itz part
to be performed or observed znd auch failore continves for thirky (300 days; or

(d} PRepresentations and Waranties. Any represeniation, warranty, certification or
statemend of facl made ar deemad made by or on behalf of any Borrower or any other Loan Party

herein, in any other Loan Document, or in any document delivered in conpection herewith o therewilh
{including, without limitation, any Berrowing Base Certificate) shzll be incorrect or misleading in any
materfal respect when made or deemed made; or

{¢) Cross-Default Except as 5 result of the Chapter 1t Case and the automatic stay
imposed in connection therewith, any Lean Party or any Subsidiary thereof (i) Rils to make any
payment when due {whether by scheduled maturity, required prepayment, acceleration, demand, or
otherwize} in respect of any Material Indebtedness (including undrawn committed or available
amcunts and including amounts gwing to al] crediters under any combined or syndicated credit

B3
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arrengement} and such failure shall continue after the applicable grace period, if any, specified in the
agreement ar mstrument relating o such Material Indebtedness, or (ii) fails to obzerve or perform any
other apreement or condition relating to any such Material Indebtedness or contzined in any instrument
or agreement evidencing, securing or relating thereto, or any other svent oceurs and such Failurs shall
continue after the applicable grace period, if any, specified in the agreement or instrument relating to
such Materjal Indebtedness, the effect of which defiault or ather event is to cause, or to permit the
holder or holdets of such Material lndebtedness or the beneficiary or beneficiaties of any Guarantees
thereof that constitutes hMaterial Indebtedness {or a trustes or ggent on behalf of such holder or holders
or benefictary or beneficiaries) to caose, with the piving of notice if requirad, such Tndebtedness 1o he
demandad or to become due or 1o be repurchased, prepaid, defeased or redeemed {(automaticatly or
otherwize), or an offer to repurchase, prepay, defease or redeem such Indebtedness to be made, prior to
its stated maturity, ot such Guarantes 1o become payable or cash collateral in respect thersof to be
demanded; or

(N Chapter 11 Cage. The gecurrence of any of the follewing in the Chapter 11 Case:

(i} other than in connection with the Sale Agency Agreement, any Loan
Party, without the Agent’s prior written consent, files a motion with the Bankruptcy Count
seeking the authority to liquidete all or substantiaily all of any Loan Party’s assets or capital steck
unless the transactions that are the subject of the motios will result in payment in full in -::ash of
the Obligations and the Prepetition Obligations;

(i other than in connection with the payment In foll or refinancing of the
Obligations and the Prepetition Obligations, without the Agent’s prior written consent, the filing
of a motion, taking of any actien or the filing of any plan of reorganization or disclosure
statement attendant thereto by or on behalf of any Loan Party in the Chapter 11 Case (A)to
obtain additional financing under Section 264(c) or (d) of the Bankmupicy Code not otherwise
permitted pursuant 1o this Agreement, {B) to gramt any Lien other than Permitied Encumbrances
upon or affecting any Colleteral, (C) except as provided in the Interim Financing Order or the
Final Financing Order, as the case may be, to use cash collateral inder Section 363(¢) of the
Bankropicy Code without the prior written consent of the Agent, (D) that seeks to prohibit the
Agent from credit bidding on any. or all of the Loan Parties® assets during the pendency of the
Chapter 11 Case, or (E) that iz otherwise materially adverse to the Agent and the Lenders or their
respective rights and remedies hereunder or their interest in the Collatzral;

{lii}  other then in connection with the payment in full or refinancing of the
Obligations and the Prepetition Obligations, (A} the filing of any plan of recrganization or
liquidation or disclosure statement attendant thereto, of sny direct or indirect amendment to such
plan or disclesure statement, by any Loan Party or any other Person to which the Apent does not
consent o7 olhenvise agree to ireatment of its claims, (B) the entry of any order terminating the
Loan Parties’ exclusive ripht to file a plan of reorpanization, or {C) the expiration of the Loan
Parties’ exclusive right to file 2 plan of recrganization;

{iv]  the entry of an order in any ol the Chapter 11 Case confirming a plan of
reorganization or liquidation thet doss not provide for the temination of the Commitrments and
repayment in full in cash of all of the Obligations and the Prepetition Obligations on or before the
cffeetive date of such plan or plans or is otherwise acceptable to the Apgent in ils Permitted
Discration;

{v} the entry of an order amending, supplementing, staying, vacating or
otherwise modifying the Loan Documents, the Prepetition Loan Documents [other than the
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effects of the antomatic stay in Section 362(a) of the Bankiuptey Code) or the Financing Ordors,
the Cash Manapement Order or the Sale Order without the written consent of the Agent or the
filing of a motion for reconsideration with respect te the Intenm Financing Order, the Financing
Orders, the Cash Management Order or the Sale Order are otherwise not in full force and effect;

{vi}  the Final Financing Order is n¢t entered pricr to the expimtion of the
Interitn Financing Order, and in any event within thirty {30} days of the Petition Date;

{vii}  except as set forth in the “fimst day™ motions which have been reviewed
by the Agent, the payment of, or application for authotity to pay, amy Prepetition Indebiedpess or
pre-petition claim without the Agent’s prior written consent unless otherwise permitied under this
Agreement;

(viiij - the allowance of any claim or claims under Section 306(¢) of the
Bankruptcy Code o otherwise apainst the Agent, any other Credit Party or any of the Colatecal;

{ix}  the appointment of an interim or permantnt trustee in the Chapter 1]
Case or the appointraent of a receiver or an examiner in the Chapter 11 Case with expanded
powers to operate or manage the financial affairs, the business, or reorgapization of the Loan
Pertics: or

{x} the sale without the Apent’s consent, of all or substantially all of the
Loan Parties’ assets either tarongh a sale under Section 263 of the Banlouptey Code, through 2
confirmed plan of reorganization in the Chapter 11 Case, or otherwise that does not provide for
payment in full in cash of the Obligations and the Prepetition Obligations and termination of the
Agpgregate Commnitaents,

(xi)  the dismissal of the Chapter 11 Cage, or the canversion of the Chapter 11
Case from Chapter 11 to Chapler 7 of the Bankruptty Code, or any Loan Party files a mation or
other pleading seeking the dismissal of the Chapter i1 Casc under Section 1112 of the
Bankrapicy Code or otherwise;

(xii) tha entzy of an order by the Bankrptcy Court granting relisf from or
medifying the antematic stay of Section 362 of the Bankruptey Coda (A) to allow any creditor to
execute upon or enferce a Lien on any Collateral having a value of $250,000 or more, ar (2 with
respect to any Lien of or the pranting of any Lien on any Collateral to any state or local
envirenmental or reguelatory agency or authovity;

(xiii) the commencement of a suit or action against the Agent or any othet
Credit Party by or on behalf of any Loan Party or its bankruptey estate;

{xiv] the entry of an order in the Chepter 11 Case avoiding ur permiiting
recovery of any portion of the payments made on account ol the Indebtedness owing under this
Apreement or the other Loan Documents;

{(xv)  the failure of any Loan Parfy to perform any of its oblipations under the
Financing Otders, the Cash Management Order or the Sale Order or any of its material
abligations under the any other order of the Bankruptey Courl, which is not cured within two {2}
Business Days of written notice to the Lead Borrower of same;

lid-
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{xvi) the failove of the Bankryptey Court to, within Forty-five {45) days after
the Petition Date {or such later date to which the Lender may otherwise agree), grant an crder
extending the time period of the Loan Parties to assume ot reject unexpired leases of real property
to 2 date that ig two hundred ten (2100 days from the Petition Date,

{xvi) the entiy of an order in the Chapter 11 Case granting any other super-
priotity administrative claim or Lien equal or supericr to that granted to the Agent except under
the Sale Agency Agreerhent;

(xviil) the termimation of the Sale Agency Agreement, or the ococurrence
thereunder of any material breach by any party thersto which is not cured within three (3)
Buziness Days, or

{xix) the failure of the Borrowers to maintain sufficient Availabilily to repay
the Prepetition Obligations in full on the Final Order Entry Dats; or

{xx)  the failure of the Loan Parties’ to deliver to the Apent the Letter of Credit
{as defined in the Sale Agency Aprccment), together with all documents (executed in blank)
necessary to make a drawing thereunder, within one (1} Businesz Day after the entry of the Sale
Cirder, '

{z) Inability to_Pay Post-Petition Oblizations. Any Loan Pairty or any Subsidiary
thereof becomes unable or admils in wrildng itz inability or Bils generalty to pay its Post-Petition
Obligations as they become due; or '

{h} [Eeserved).

{i} ERISA. (i) An ERISA Evenat occcurs with respect to a Pension Plan or
Multiemployer Plan which has resulted or could reasonably be expected to result in liability of any Loan
Party or any ERISA Afiiliate ymder Title [V of ERISA to the Pension Plan, Multiemployer Plan or the
PRGC in an aggregate amount in excess of $2,000,000 or which would reasonably likely result in 2
Material Adverse Effect, or (i) a Loan Party or any ER1SA Affiliate fails to pay when due, after the
expiration of any applicable grace perfod, any installment payment with respect to its withdrawal liability
under Section 4201 of ERISA under a Multiemployer Plan in ab aggregate amoimt in excess of
£2,00{,000 or which would reasonably Hkely result in a Material Adverse Effect; or

)] Invalidity of Loan Decuments. (i) Any material provision of any Loan
Document, at any time afier its sxecution and delivery and for any reason other than as expressly
permitted hereunder or thereunder or satisfaction in full of ali the Cbligations and the Prepetition
Obligations, ceases to be in full force and effect; or any Loan Party or any other Person: contests in any
manner the validity or enforceability of any provision of any Loan Document; or any Loan Party denies
Lhat it has any or further liability or ghlipation nnder any material pravision of any Loan Pocument, or
puzports to revoke, lerminate or rescind any material provision of any Loan Document or seeks to avord,
- limit or otherwise adversely affect any Lien purported to be created under any Security Document, or {if}
ey Lien purported to be created under any Security Document shall cease to be, or shall be asserted by
any Lean Party or any other Person not to be, a valid and perfected Lien on any Collateral {other than an
imimaterial portion of the Collateral of the type not included in the Borrowing Basc), with the priority
required by the applicable Security Document; or

(k) Cegsation of Business. Except as otherwise expressly parmitted hereonder, any
Laan Party shali take any action, or shall make a detenmination, whether or not fimmally approved by any
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Luan Party's board of directors, to suspend the operation of adl of its business in the ordinary course,
liquidate ali or a matarial portion of its assets or Stove locations, or employ an agent or other third party to
conduct a program of closings, liquidations or *Going-Out-04-Business™ sales of any material portion of
itz business; or

{0 Loss of Cellateral. There occurs any uninsured loss to any material portion of
the Collateral; or

fm) Breach of Contraciual Oblipation. Any Loan Party or any Subsidiary thereof
fails to make any payment when due (whether by scheduled maturity, required prépayment, acceleration,
detand, or otherwiss) in respect of any Material Contract or fails to observe or perform any other
agreement “or condition relating to any such Material Contract or contained in any instrument or
agreement evidencing, securing or relating thereto, or any other event occurs, the effect of which defauit
{othet than defaolts under Material Confracts arising as a resubt of the filing of the Chapter 11 Case, the
exercise of remedies a3 a result of which are stayed under the Bankruptcy Code) or other event is to
cause, of to permit the counterparty to such Material Contract to terminate such Material Conlract; or

{m) Indictment. The indictment or institution of any legal process or proceeding
apainst, any Loan Party or any Subsidiary thereof, under any federal, state, niunicipal, or other criminal
statute, nile, regulation, order, or other quirement having the force of law for a felony and such action or
proceeding would reasonably be expected to have a Material Adverse Effect, which indictment or
proceeding remains undismissed or endischarged for a period of sixty {607 days; or

(@) Guaranty. ‘The termination or attempted termination of any Facility Guaranty
excepl as expressly permitted hereunder or under any other Loan Document; or

(1) Subordingtion. (i} The subordination provisions of the documents evidencing or
governing any Subordinated Indebtedness (the “Subordination Provisions™) shall, in whole or in past,
terminate, cease to be effective or cense io be legally valid, bicding end enfore=zble against any holder of
the applicable Subordinated Indebtedness; or (ii) any Borrower or any other Loan Party shall, dicectly or
indirectly, disavow or contest in any manner {A) the effectivensss, validity or enforceability of any of the
Subordination Provisions, (B) that the Subordination Provisions exist for the benefit of the Credit Parties,
ot {C) that all paymenis of principal of or premium and interest on the applicable Suboidinated
Indebtedness, or rzalized from the liguidation of any property of any Loan Parly, shall be subject to any of
the Subordination Provisions; or

{q) Material Adverse Effect. A Materfal Adverse Effect shatl oceur: or
(n Change of Control. There occurs any Change of Contrel.
84021 Remedies Upon Event of Default.
(a) If any BEwvent of Default occurs and is continuing, the Agent may, or, at the
rﬂtﬁdueii of the Required Lenders shall, take any or all of the Following actions subject 1o the Finarcing

{i) declare the Cormitments of each Lender to make Committed Loans to
be terminated, whersupon such Commiunents and obligation shall be terminatad;

{ii} deciare the unpaid principal amount of all owtstanding Loans, all interest
gcerved and uwnpaid thereon, and all other Obligations and the Prepetition Obligations (1o the
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extent not otherwise accelerated) to be immediately duc and payable, without preseptment,
demand, protest or other notice of any kind, all of which are hereby expressly waived by the Loan
Parties,

{iti}  capitalize any accrued and unpatd interest by adding such amount to the
outstanding principal belance of the Loans, at which time such capitalized amount shall bear
interest at the Default Rate;

{iv}  whether or nol the matrity of the Obligations zhall have been
accelerated pursuant hereto, proceed to protect, enforee and exercise al] rights and remediea of the
Credit Parties under this Agreement, any of the other Loan Documents, any of the Prepetition
Loan Documents or applicable Law, including, but not limited to, by =it in equity, action at law
or other appropriate proceeding, whether for the specific performance of any covenant or
agrectnent contained in. this Agreement and the other Loan Documents ¢ the Prepetition Loan
Documents or any instrament pursuant to which the Obligations or the Prepetition Obligations are
evidenced, and, if such amount shall have become due, by declaration or otherwise, procesd to
enforce the payment thersof or any other legal or equitable right of the Credit Parties; andfer

(b} Credit Bidding. The Agent, on bebalf of the Lenders, may purchase, in any
public or private sale conducted under the provision of the UCC (including pursuant section 9-610 and 9-

620 of the UCCT), the provisions of the Bankruptcy Code fincluding pursvant to section 363 of the
Bankruptcy Code) or at any sale or foreclosure conducted by the Agent {whether by judicial action: or
otherwize) in accordance with Applicable Law, all or any portion of the Collatern]. The Lenders hereby
irrevocably autharize the Apgent, on behalf of the Lenders, to Credit Bid and purchase at any such sale
{either directly or through one or more acquisition vehicles) all or any portion of the Collaterat on hehalf
of and for the benefit of the Lenders;

Provided, however, that upon the oocurrence of any Event of Default with respect to any Loan
Farty or any Subsidiary thereof under Sectiop 8.21(), the obligation of each Lender to make Loans shatl
asutomaticatly terminate, the unpaid principal amount of all outsianding Loana and all interest and other
amounis a5 aforesaid shall amomatically become due and payable, shall auvtomaticelly become effective,
in ench casze without further act of the Apent or any Lender.

No remedy herein i intended to be exclusive of any other remedy and each and every remedy
shall be cumulative and shall be in addition to every other remedy piven hereunder or now or hereafter
existing st law or in equity or by statute or ey other provision of Law. .

8503  Applleation of Funds. Upon a Trigger Event, any amounts received on account of tha
Ohbligations or the Prepetition Obligations shall be applied by the Agent in the following order, in each
case whether or not such Oblipations or Prepetiion Obligations are allowed or allowable in any
bankruptcy or insolvency proceeding ot under any Debtor Relief Law subject to the Financing Orders and
the Carve-Qui: :

Eirst, to paymeni of that pertion ef the Obligations {excluding the Crher Liabilities)
constituling fees, indemnities, Credit Parly Expenses and other amounts (including fees, charges
and disbursements of counsel to the Apent and amounts payable under Article 111} payable to the
Agent;

Second, to payment of that portion of the Cbligations {excluding the Other Liahilities)
constiluting indemnilies, Credit Party Expenses, and other amounts (other than principal, interest
and fees) payable o the Lenders (including fees, charges and disbursements of counsel lo the
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respeciive Lenders and amounts payable under Article IIT), ratably among them in proportion to
the amounts dezcribed in this clanse Second payable to them;

Third, to the extent not previcusly reimborsed by the Lenders, to payment to the Agent of
that portion of the Obligations constituting principal and acerved and unpaid interast on any
Permitted Overadvances;

Fourth, to payment of that portion of the Obligations constituting accrued and unpaid
intercst on the Committed Loans end other Obligaiions, and fees, mtably among the Lenders in
propection to the respective amounts deseribed in this clavse Fourth payable to them;

Fifth, to payment of that portion of the Obligations constituting unpaid principal of the
Committed Loans, ratably ameng the Lenders in propartion to the respective amounts described
in this clanse Fifth held by them;

Sixth, to payment of all other Obliigations (including without limitation the cash
collateralization of unkiquidated indemnification obligations, but excluding any Other Liabilities),
tatably among the Credii Parties in propaition to the respective amounts deseribed in this clause
Sixth beld by them

Seventh, to payment of that portion of the Obligations arising from Cash Management
Services to the extent secured under the Security Documents, ratably among the Credit Parties in
propartion to the respective amounts described in thia clanse Seventh held by them:

Ejzhth, to payment of all other Obligations ansing from Bank Products to the extent
secured under the Security Documents, ratably among the Credit Parties in proportion to the
respective amounts described in this clause Eighth held by them; and

Ninth, to payment of the Prepatition: Obligations, in the arder set forth in Section 8.03 of
the Prepetition Credit Agreement; and :

Last, tha balance, if any, after all of the Ohligations have been indefeasibly paid in fult, to
the Lixn Parties or as otherwise required by Law.

Any amount on deposit as cash collsteral shall be applied to the other Obligations and the Prepetition
QObligations, if any, in the order set forth above or if no such Obligations or Prepetition Obligations
remain outstanding, retomed to the Bomowers.

ARTICLE YX
THE AGENT

581  Appointment and Authority. Each of the Lenders hereby imevocably appoints Salus to
act on its behaif as the Agent hercunder and under the cther Loan Documnents gad authorizes the Agent to
take such actions on jts behalf and to exercise such powers s are delegated to the Agent by the terms
hereof or thereof (including, without limitation, acquiring, holding and enforcing sny and all Liens on
Collateral granted by any of the Loan Parties to secure any of the Obligations), together with such actions
and powers as are reasonably incidental thereto. The provisions of this Article are salely for the benefit
of the Apent and the Lenders, and no Loan Party or any Subsidiary thereof shall have rights as a third
party beneficiary of any of such provisions. It is wnderstood and agreed that the use of the torms “agent™
kerein or in any other Loan Decuments (or any other similar tem) with reference to the Apent is not
intended to connote any Rduciary or other bnplied {or express) obligations arising under agency doctrine
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of any applicable law. Tnstezd such term is used as a matter of matket costom, and is intended to creats or
"reflect anly an administrative relationship between contracting parties.

940 Rights az a Eender.” The Person serving as the Apent hersonder shall have the same
rights and powers in its capacity az a Lender as any other Lender and may exercise the seme as though
they were not the Agent and the term “Lepder” or “Lenders” shall, unless otherwise expressly indicated
or unless the context otherwise requires, include the Person gerving as the Agent hereunder in is
individual capacity. Such Person and its Affiliates may accept deposits from, lend wmoney to, act s the
financial advisor or in any other advisory capacity for and penerally engape in any kind of buginess with
the Loan Parties or any Subsidiary or other Affiliate thereof as if such Person were not the Agent
hereunder and without any duty o account therefor to the Lenders.

903  Excolpatory Provisions. The Agent shall not have any duties or obligations except
those expressly set forth herein and in the other Loan Diocuments. Without limiting the generality of the

foregoing, the Apent:

{a) shall not be subject to any fideciary or other implied duties, regardiess of whether
a Defanlt or Evemt of Default has occurred and 1s continuing;

{b) shall not have any duty to take amy discretionary action ot exercize any
discretionary powers, except diseretionary rights and powers expressly contemnplated hereby or by the
other Loan Documends that the Agent is required to exercize as -directed in writing by the Required
Lenders {or such other number or percentzge of the Lenders as shall be expressly provided for herein
or in the other Loan Documents), provided that the Apgent shall nat be required to take any action that,
in its opinion or the opinion of its counsel, may expose the Agent to liability or that iz contrary to any
Loan Document or applicabls law, inchuding for the aveidance of doubt any action that may be in
‘violation of the automatic stay under any Debtor Relief Law or that may affect a forfeiture,
modification or termination of property of a Dedavlting Lender in violation of any Debtor Relief Law;
and :

{c¢) shall not, except as expressly set forth hereln and in the other Loan Documents,
have any duty to disclose, and shall not be liable for the failure to disclose, any information relating to
the Loan Partits or any of its Affiliates that is communicated to or obtained by the Person serving as
the Agent or any of its Affiliates in any capacity.

The Agent shall not be liable for any action taken or not taken by it (i) with the Consent or at the request
of the Required Lenders {or such other number or percentage of the Lenders as shall be necessary, or as
the Apgent shall believe in good faith shall be necessary, wmder the circumstances as provided in
Sections 10007 and 2.02) or (i) in the absenee of its own gross negligenee or willful misconduct as
determined by a final and non-appealable judgment of & court of competent jurisdiction,

The Agent shall not be deemed to have knowledge of any Defaolt or Event of Default unless and
until notice describing such,Default or Event of Default iz given to the Agent by the Loan Partics or a
Lender. Upon the occurrence of a Default or Event of Default, the Agent shall take such action with
respect to such Default or Event of Defauit as shall be reasonably directed by the Applicable Lenders.
Unless and until the Agent shal] have received such direction, the Agent may (but shall not be obligated

to) take such action, or refrain from taking such acticn, with respect to any such Default or Event of

Diefandt as it shall deem advisable in the best interest of the Credit Parties. In no event shall the Agent be
required to comply with any such directions to the extent that the Apent believes that its compliance with
such directions would be unlawiful,
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The Agent shall not be responsible for or have any dety to ascertain or inquite into (i) any
siatement, warranly ot representation made in or in connection with this Agreement or any other Loan
Dpeurnent, (1§) the contents of any certificate, teport or other docement delivered herennder or theretineder
ot in connection herawith or therewith, {iil) the performance or observance of any of the covenants,
agreements ot other terma or conditionz set forth herein or thereip or the eccurrence of any Default or
Event of Default, (iv) the validity, enforceability, effectiveness or genuineness of this Agreement, any
other Loan Document or any other agreement, instrument or document or the creation, perlection or
priority of any Lien purported to be created by the Security Docoments, {v) the valve or the sufficiency of
any Collatersl, or {vi) the satisfaction of any condition set forth in Article I'YV or elsewhero herein, other
than to confirm receipt of iterns expressly required to be delivered to the Agent.

9.04  Reliance by Agent. ‘The Agent shall be entitled 1o rely npon, and shall not incur any
lizhility for relying wpon, any notice, request, certificate, consent, statesnent, fnstrument, document or
other writing {including, but not himited to, any electronic message, Internet or intranet website posting or
other distrition) believed by it to be penuine and to have been signed, sent or otharwise authenticated
by the proper Person. The Agent also may rely upon any statement made to it osmlly or by telephone and
believed by it to have been made by the propet Porson, and shall oot incur any liabilily for relying
thereon, In determining compliance with any condition hereunder to the making of a Loan that by its
terms must be fulfilled to the satisfaction of a Lender, the Agent may presume that such condition is
satisfactary o such Lender unless the Agent shall have received written notice to the contrary from such
Lender prior fo the making of such Losn. The Agent may consult with legal counsel (whoe may be
counsel for any Loan Party), independent accountants and other experts selscted by it, and shall not be
liable for amy actico taken or not taken by it in accordance with the adwice of any such counsel,
aceountanis or expests.

905 Delegation of Duties, The Agent may perform any and all of its duties znd exereise its
rights and powers hereunder or under any other Loan Document by or through any one ot more sub
ageats appointed by the Agent. The Agent and any such sub agent may perfotra any and all of its duties
and exercise its rights and powers by or through their respective Related Parties. The exculpatoiy
provisions of this Article shall apply to any such sub agenl and to the Related Parties of the Agent and
any such sub agent, and shatl apply to their respective activities in connection with the syndication of the
credit facilities provided for herein as well as activities as the Agent. The Agent shall not be responsible
for the negligence or misconduct of any sub-agents except to the extent that a court of competept
Jurigdiction determines in a final and non-appealable judgment that the Agent acted with gross negligence
or willful mizconduct in the selection of such sub-agents,

206 Resignation of Ageot. The Agent may at any time give written notice of its resignation
to the Lenders and the Lead Berrower. Upon receipt of any such notics of resipmation, the Required
Lenders shall have the ripht, afber delivering prior written notice to and consulting with the Lead
Barrawer, t0 appoint a successor, which shall be s bank wilh an office in the United States, ar an Affiliate
of any such bank with an office ia the United States and which {unless an Event of Default has occormed
and i3 continuing) is not an Disqualified Institution. 3 no such successor shall have beeq so appointed by
the Bequired Lenders and shall have accepted such appointment within 30 days after the retiring Agent
pives notice of its resignation, then (he retinng Agent may on behalf of the Lenders, appoint a successor
Agent that (unless an Event of Defavit has occutred and is continuing) it not a Disqualified Tnstitution
meeting the qualifications set forth abave; provided that if the Agent shall notify the Lead Botrower and
the Lenders that no qualifving Person has accepted sweh appointment, then such resignation shall
noaetheless become effective in accordance with such notice and {1} the retiting Agent shall be
discharged from its duties and obligations hereunder and under the other Loan Documents (eitcept that in
the case of any Coilateral held by the Agent on behalf of the Lenders under any of the Loan Documents,
the retinng Agent shall continue to held such collaters] security until such time as a successor Apent is
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appointed} and (2) all payments, communications and determinations provided 1o be made by, to or -
through the Apent shall instead be made by or 1o cach Lender directly, until such time as the Required
Lenders appoint a successor Apgent (which {untess an Event of Defauit has occurred and -is continuing)
shall aot be a Disqualified Institution) as provided for above in this Section. Upon the acceptapce of a
Tuccessor’s appointment az Ageni hereunder, such successor shall succeed to and become vested with atl
of the rights, powers, privileges and duties of the retiring (or retired) Agent, and the retiring Agent shall
be discharged from all of its duties ard obligations hereunder or mmder the other Loan Documenis (if not
already discharged therefrom as provided above in this Section). The fees payable by the Borrowers to a
successor Agent shall be the same as those payable to its predecessor unless otherwize agreed between the
Lead Borrower and such successor. After the retining Apent’s regignation hereonder and under the other
Loan Documents, the provisions of this Article and Section 10.04 shall continue in effect for the benefit
of such retiring Agent, its sub agenls and their respective Related Parties in respect of any actions taken or
omitted to be taken by any of them while the retiing Agent was acting as Agent hereunder.

907 Non-Reliance on Agent and Other Lenders. Each Lender acknowledges that it has,
independently and witheut reliance upon the Agent or any other Lender ot any of their Belated Parties
and based on such documents :mmd information as it has deemed eppropriste, made itz own credit analysis
and decision te enter into this Agreement. Each Lender also acknowledges that it will, independently and
without reliance upon the Apent or any other Lender or any of their Related Parties and based on soch
documents znd information as it shall from time to time deem appropriate, contime to make its own

* desigions in taking or not taking action under or bazed upon this Agresment, any other Loan Document or

any related agreement or any document fernished hereonder or thereunder. Except ss provided in
Sectign .11, the Agent shall ot have any duty or responsibility to provide any Credit Party with any
other eredit or other infarmalion coneerning Lthe affairs, financial mnditmn of businesz of any Loan Party
that may ceme into the possession of the Agent.

008 Agent May File Praofs of Clzim. In case of the pendency of any proceeding under any
Debtor Relief Law or sy other judicial proceeding relative to any Loan Party, the Agent (irrespective of
whether the principal of 2ny Loan shall then be due and payable as hereln expressed or by declarstion or
otherwize and irrespective of whether the Agent shall have made any demand on the Loan Parties) shall
be enijtled and empowered, by intervention in such proceedlng or otherwize:

{a) to file and prove a claim for the whole emouont of the principel and interest owing
and unpaid in respect of the Loans and all other Oblipations that are owing and unpaid and to file such
other documents az may be necessary or rdvisable in order to have the clzims of the Lenders, the
Ageit and the other Credit Parties (including any claim for the reasonable compensation, expenses,
disbursements and advances of the Lenders, the Agent, such Credit Parties and their respeclive agents
and counsel and 2l other ameounts due the Lenders, the Agent and sech Credit Parties under Seciions
Error! Reference source oot found. and 10.04 of this Apreement) allowed in such judicial
praceeding; and

{bY o collect and receive any monies or other property payable or deliverable on any
such claims and to distribute the same;

and any custodian, receiver, assignee, (rosfes, liguidator, sequesirator or other similar official in any such
judicial proceeding iz hersby authorized by each Lender to make such paymenis to the Agent and, if the
Apent shall consent to the making of such payments direclly to the Lenders, to pay to the Apent any
amount due for the reasonable compensation, expenses, disbursements and advances of the Agent and its

agents and counsel, and any other amounts doc the Agent under Sections Error! Relerence sguree ngt
found. and 1¢.04 of thiz Agreement.

O



Case 15-10172-MFW  Doc 65-6 Filed 02/05/15 Page 99 of 120

Mothing contzined herein shall be deemed to authorize the Agent to authorize or consent to or accept or
adopt on behalf of any Lender any plan of reorganization, arrangement, adjustment or composition
affeeting the Obligations or the rights of any Lender ar to autherize the Agent to vote in respect of the
claim of any Lender in any such proceeding.

909  Collateral and Guaranty Matiers. The Credit Partiag 1r:a~.rucably authorize the Agent,
at its option and in its Permitted Discretion,

(n} to release any Lien on any property granted to or held by the Agent under any
Loan Docoment (i) upen termination of the Apprepate Commitments and payment in full of all
Cbligations {ether than contingent indemnification obligations for which no ciaim has besn asserted),
(1i} that is sold or to be sold as parl of or in connection with any sale permitted hereunder or under any
other Loan Dacument, or (iii) if approved, acthorized or raﬂf‘ ed in writing by the Applicable Lenders
in accordance with Sectton 10.01;

{b) to subordinate any Lien on any property granted to or held by the Agent under
any Lean Document to the holder of any Lien on such property that is permitted by clavse (k) of the
definition of Permitted Encumbrances; and

() torelease any Guarantor from its obfigations under the Faeility Guaranty if such
Person ceases to be a Subsidiary as a result of a transaction permitted herevnder.

Upon request by the Agent a1l any time, the Applicable Lenders will confirm in writing the Agent's
authority to relesse or subordinate its interest in partioular types or items of property, or to release any

_Cuamntor from its obligations wnder the Facility Guaranty pursoant to this Section 9.09. In each case as
specified in this Section 9,09, the Apent will, at the Loan Parties” expense, execute and deliver to the
applicable Loan Party such documents as such Loan Party may reasonably request to evidence the release
of such item of Collateral from the assigmment and security interest granied under the Security
Drocoments of 1o subordinate its intersst in such item, or to release such Guarantor from its obligations
under the Factlity Guaranty, in cach ¢ase in accordance with the terms of the Loan Documents and this
Section 9.09, .

92.10  Notice of Transfer. The Apgent may deem and treat a Lender party to this Agreement as
the owner of such Lender’s portion of the Obligations for alf purposes, unless and until, and except to the
extent, 2n Assignmeent and Assumption shall have become effective as set forth in Section 10.06.

2.11  Reporis and Financial Statements. By signing this Agreement, each Lender:

(@) agrees to furnish the Agent, at such frequency as the Agemt may reasonably
request, with a summary of ajl Other Liabilities due or to become due to such Lender, In connection
with any distributions to be made hereunder, the Agent shall be entitied to assume that no amounts are
due to any Lender on atcount of Other Liabiities unless the Agent has received written notice thergof
from such Lender and, if such notice is received, the Agent shail be entitled to assume that the only
amaunts due to such Lender on account of Other Liabilities is the amount set forth in such natice;

(b} iz deemed 10 have requested that the Agent fernish such Lender, prompily after
they become available, copies of all Borrowing Base Certificates, financial statements and other
Borrower Materials tequired te be delivered by the Lead Boruwer hersunder and all commercial
finance examinations and appraisals of the Collateral received by the Apgent (collectively, the

“Reports™;
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fc) e&xpressly agrees and acknowledges that the Agent makes no representation ot
warranty as to the accuracy or compleleness of any Borrower Materials, and shall not be liable for auy
information contained in any Borrower Materials {including any Report);

{d) expressly aprees and acknowledpes that the Reports are not comprehensive audits
or examinations, that the Agent or any other party performing any sudit or examination will ingpect
only specific information regarding the Loan Parties and will rely significantly upen the Loan Parties’
books and records, as well as on representations of the Loan Parties® personnel;

(e} =egrees to keep all Reports and other Borrower Materials confidential in
accordence with the provisions of Section 10,07 hereof: and

(f} without limiting the generality of any other indemnification provision contained
in this Aptesment, agrees: {i) to hold the Agent and any such other Lender preparing a Report
harmless from any actton the indemnifying Lendsr may take or conclusion the indemnifying Lender
may teach or draw from any Report and other Bomower Materials in connection with any Cradit
Extensions that the indemnifying Lender has made or may make to the Bormowers, or the indemnifying
Lender’s participation in, or the indemnifying Lender's purchase of, a Loan or Loans; and (i} to pay
and protect, and indemnify, defend, and held the Agent and any such other Lender preparing a Repont
harmless from and against, the claims, acticns, proceedings, dumapes, costs, expenses, and other
amounts (including attorney costs} jneured by the Agent and any such other Lender preparing a
Report as the direct or indiveet result of any third parties who might obtain all or part of gny Report
throngh the indempifying Lender,

902 Agency for Perfection. Each Lender hereby appeints each other Lender as agent for the
puipass of perfecting Liens for the benefit of the Agent and the Lenders in assets which, in accordancs
with Article 2 of the UCC or any other applicabls Law of the United States, can be perfected only by
possession.  Should any Lender (other than the Agent) obtain possession of any such Collateral, such
Lender shall notify the Agent thereof, and, promptly upon the Agent’s request therefor ahall deliver such
Coltateral 10 the Agent or otherwise deal with such Coilateral in acenrdance with the Apent's instructions.

9.12  Indemnification of Agent. Without limiting the cbligations of the Loan Parties
hereunder, the Lenders hereby agree to indernify the Agent and any Related Party, as the case may be,
ratably according to Lheir Applicable Percentages, from and against any and all liabilities, obiigations,
losses, damages, penaltiss, actions, judgments, suits, costs, expenses or disbursements of any kind or
nature whatsoever thal may be imposed on, incurred by, or asserted againat the Apent and s Related
Parties in any way relating to or arizing out of this Agreement or any othér Loan Document or any action
taken or omitted to be taken by the Apent and its Related Parties in connection therewith; provided, that
no Lender shall be liable for any portion of such labilities, obligations, losses, damages, penalties,
actions, judgments, suits, costs, expenses or disbursements resulting from the Agent's and its Rolated
Paities” gross negligence or willful misconduct as determined by a final andd nonappealable judgment of &
court of competent jurisdiction.

2.14  Relativo among Leaders. The Lenders are not partneis or co-venturers, and no Lender
shall be liable for the acis or omissions of, or (except as otherwize set forth herein in case of the Agent)
authorized to act for, any other Lender,
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ARTICLE X
MISCELLANEOUS

1041 Amendments, Etc. Mo amendment or waiver of any provizion of this Agreement ar any
other Loan Docoment, and no Consent to any departure by any Loan Party therefrom, shall be effective
nndess in writing signed by the Agent, with the Consent of the Required Lenders, and the Lead Bortower
or the applicable Loan Party, as the case may be, and acknowledped by the Agent, and each such waiver
or Conzent shall be effective only in the specific instance and for the specific purposze for which given;
provided, however, that no such amendment, waiver or consent shall:

(a) increase the Commitment of any Lender (or reinstate any Commitment
terminated pursuant to Section 2.02) without the written Consent of such Lender;

fb) as to any Lender, postpone any date Gixed by this Agreement or any other Loan
Document For {i) any scheduled payment (including the Maturity Date) or mendatory prepayment of
principal, interest, fees or other amounts due hereunder or wmder any of the other Loan Documents
without the written Consent of such Lender entitled to such payment, or {{i} any scheduled or
maendatory reduction or termination of the Apprepate Commitments hereunder or under any other Loan
Document without the written Consent of such Lender;

{c) as 1o any Lender, reduce the principal of, or the rate of intevest specified hersin
on, any Loan held by such Lender, or (sebject to clanse (iv) of the second proviso to this
Section 10.01) any fess or other amounts payable hereunder or under any other Loan Document to or
for the accovnt of such Lender, without the written Consent of each Lender emtitled to such amouit;
provided, however, that only the Consent of the Required Lenders shall be necessary to amend the
definition of “Default Rate” or to waive any obligation of the Borrowers ta pay interest at the Default
Rate;

(d} as to any Lender, champe Section 2,12 or Section 8.03 in 2 manner that would
glter the pra rata sharing of payments required thereby without the written Consent of such Lender;

(2} change any provision of this Section or the definition of “Applicable Lenders”, or
“Required Lenders™ or any other provision hergof specifying the number or percentage of Lenders
required to amend, waive or otherwise modify any rights hereunder or make any determination or
grant any cansent hereunder, without the written Consent of ach Lender;

{f} except as expressly permitted hereunder or vnder any other Lozn Document,
release, or limit the Kability of, any Loan Party without the written Consent of each Lender;

(g} except [or Permitted Dispositions, release all or substantially alt of the Collatersl
trom the Liens of the Security Documents without the written Congent of each Lender;

(h} modify the definition of Permitted Overadvance so as to increase the amaount
thereof or, except as provided in such definition, the time period for which 2 Penmitted Overadvance
may remain outsianding without the written Consent of each Lender; and

(1) except as expressly permitted herein or in 2ny other Loan Document, subordinate

the Obligations hereunder or the Liens granted hereander or under the other Loan Documents, to any
other Indebtedness or Lien, a5 the case may be withaot the written Consent of each Lender;
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and, provvided further, that no amendment, waiver or Consent shall, unless in writing and signed by the
Apent in additien o the Lenders required above, affect the rights or duiies of the Agent under this
Agreement or any other Loan Document. Notwithstanding amything 10 the contrary herein, no Defaulting
Lender shall have any right to approve or disapprove any amendment, waiver or consent hereunder (and
any amendment, waiver or consent which by its terms requires the consent of all Lenders or each affected
Lender may be effected with the consent of the applicable Lenders other than Defavlling Lenders), except
that {x) the Commitment of any Defaulting Lender may not be increazed or extended without the conzent
of such Lender amd (v) any waiver, amendment or modification requiring the consent of all Lenders or
each affected Lender that by its terms affects sny Defaulting Lender disproportionately adverzely refative
16 other affected Lenders shall require the consent of such Pefaviliing Lender.,

Motwithstanding anything to the contrary in this Agreement or any other Loan Document, {1} no
pravider or helder of any Bank Products or Cash Manggement Services shall have any voting or approval
tights hereunder {or be deemed a Lender) solely by virfue of its status as the provider or holder of such
agreements or products or the Obligations owing thereunder, nor shall the consent of any such provider or
hoider be required (other than in their capecities as Lenders, to the extent applicable) for any mater
hereunder or ynder any of tha ather Lean Documents, including as to any matter relating to the Collateral
or the relense of Collataral or any Loan Parly and (y) any Loan Doeument may be amended and waived
with the written consent of the Agent at the request of the Borrowers without the need to obtain the
consent of any Lender if such armendment or waiver is delivered in order (i) to comply with local law or
advice of lpeal counsel, (i) to cure ambiguities or defects or (1ii) 10 cause any Loan Bocument to be
consistent with this Agreement and the other Loan Documents.

18,02 Naotices; Effectiveness; Electronic Communications.

{a) Motices Generally. BExcept as provided in subsection (b} below, zl| notices and
other communications provided for hecein shall be in writing and shall be delivered by hand or
overnight courier service, mailed by certified or repistered mail or sent by telecepier as follows, and all
notices and other communications expressly permitted hereunder to be given by telephone shall be
made to the applicable teleghone number, as follows,

(i) if io the Loan Parties or the Agent, to the address, telecopier number,
electronic mail address or telephone number specified for such Person on Schedule 10.02; and

{i1} if to any Lender, to the address, telecopier number, slestronic mail
address or telephone number specified in its Administrative (uestionoaire,

{iti}  Moticcs sent by hand or avernight courier service, or mailed by certified
or registered mail, shall be deemed to have becn given when received; notices sent by telecopier
shall be deemed te have been given when sent {except that, if not given during normal business
houts for the recipient, shall be deemed to have been given at the opening of business on the next
Business Day for the recipient}. Motices defiversd through electronic conunonications to the
extent provided in subsection (b} below, shall be effective as provided in such subsection (b).

(b} Electronic Communications. Motices and other communications o the Loan
Parties and the Lenders herevnder may be delivered or fumished by electronic communication
{including e-mail and Intsrnet or intranet websites) pursuant to procedures approved by the Agent,
provided that the foregeing shall not apply te notices to any Lender putseant o Artiele Il if such
Lender has notified the Agent that it is incapable of receiving notices under such Article by electronic
communication. The Agent may, in its Permitbed Discretion, agree to.accept notices and other
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communications to it hereunder by electronic communications pursuant 1o procedures approved by it,
provided that approval of such procedures may be limited to particular notices or communications.

Unless the Agent otherwise prescribes, {i) notices and other communications sent 1o an e-mail
address shall be deemed reecived upon the sended’s receipt of an acknowledgement from the intended
recipient (such as by the “retura receipt requested™ function, as available, retarn &-mail ar other written
acknowledgement), provided that if such notice or other communication is not sent during the normal
business hours of the recipient, such notice or communication shall be decmed to have been sent at the
opening of business on the next Business Day for the recipient, and (i} notices or communications posted
to an Inmternet or intranet wehsite shall be deemed received upon the deemed receipt by the intended
tecipient at its e-mail address ag described in the foregoing clause (i) of notification that such notice or
communication is available and identifying the website address therefor.

(¢) The Infernet. In no event shall the Agent or any of is Related Parlies (=ach, an
“Agent Party™) have any liahility to any Loan Party, any Leader or any other Person for losses, claims,
damages, lishilities or expenses of any kind (whether in tort, contract or otherwizse) arising out of the
Loun Parties’ or the Agent's transmigsion of Borrower Matetials through the internet

{d) Change of Address, Etc. Bach of the Loan Parties and the Agent may change its
address, telecopier or telephone number for notices and other communications heveunder by notice to
the other parties hereto. Each Leader may change it address, telecopier or telephone number for
notices and other comraunications hereonder by notice to the Lead Borrower and the Agenl. In
rddition, each Lender agress to natify the Agent from time to ftime to ensure that the Agent has on -
record (i} an effective address, contact name, telephone aumber, telecopier number and electronic mail
address to which notices &nd olhér communications may be sent and (i) acourate wire instructions for
such Lender.

(e) Reliance by Apent and Lepders. The Agent and the Lenders shall ba entitled to
rely and act wpon any notices purportedly given by or on behalf of the Loan Parties even if (i) such

notices were not made in a manner specified hersin, were incomplete or were not preceded or followed
by any other form of notice specified herein, or (ii) the terms therecof, as understood by the recipient,
varied from any confirmation thereaf. The Loan Parties shall indemnify the Agent, each Lender and
the Related Parties of each of them from all losses, costs, expenses and liabilities resulting from the
reliance by such Petson on each motice purportedly given by or on behalf of the Loan Parties. A1l
telephonic communications with the Agent may be recorded by the Agent, and each of the parties
hereto hereby consets to such recording.

10.03  Na Waiver; Cumulative Remedies, No failure by any Credit Party to exercise, and no
delay by any such Person in exercising, any right, remedy, power or privilege hereunder shall operate as a
waiver thereof, nor shall any single or partial exercise of any tight, remedy, power or privilege hereunder
or under any other Loan Document preclude any other or further exercise thereof or the exercise of any
other right, remedy, power or privilege. The rights, remedies, powers and privileges provided hercin and
in the other Loan Documents are cumulative and not exclusive of any rights, remedies, powers and
privileges provided by law. Without Iimiting the penerality of the foregeing, the maldng of a Loan shall
not be construed as a waiver of any Default or Event of Default, regardless of whether any Credit Party
may have kad notice or knowledge of such Dafault or Event of Default at the time.

1004 Expenses; Indemnlty: Damage Waiver,

“{a) Costs and Expenses. The Borrowers shall pay all Credit Party Expenscs.
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(b} Indemnification by the Loan Parties. The Loan Parties shail indemnify the Agent
{and any sub-agent thereof), each other Credit Partly, and each Related Party of any of the foregoing
Persons (each such Person hejng called an “Ipdemnites™) against, and hold each Indemnitee harmless
{on an after tax basis) from, any and all losses, claims, causes of action, damages, liabiliiies, settlement
payments, eosts, and related expenses {including the fees, charpas and disbursements of counsei to the
Indemnitees, lintited to one priemary eounsel for ail Indemmitees, or in the case of & conflict of interest,
sepamite counsel for such Indemnites), incurred by any Indemnitee or asserted against any Indemnitee
by amy third panty or by any Borrawer or any other Loan Party arising out of, in connection with, or as
a result of (i) the exécution or delivery of this Agresment, any other Loan Docurnent or any apreement
or instroment contemplated hercby or thershy, the performance by the parties hereto of their respective
obligations heveonder or thereunder or the consummation of the transactions contemnplated hereby or
thereby, or, in the case of the Agent (and any sub-agents thereof) and their Related Patties only, the
administration of this Agreement and the other Lean Docurments, {it) any Loan or the use or proposed
uge of the proceeds therefram, (§i) any actual or alleged presence or relense of Hazardous Materials on
or from any property owned or operafed by any Loan Party or any of its Subsidiaries, or any
Environmental Liabilily related in any way to any Loan Party or any of its Subsidiaries, {iv) any
claima of, or amounts paid by zny Credit Pariy to, a Blocked Account Bank or other Person which has
enterad into a contrel agreement with any Credit Party hemunder, or (v) any actzl o prospective
claim, litigation, investigation or proceeding relating o any of the forepoing, whelher based on
eantract, tort or any other theory, whether brought by a third parfy or by any Borrower or any other
Loan Party or any of the Loan Panies’ directors, shareholders or creditors, and regardless of whether
any [ndemnites is a party thereto, in all cases, whether or not caused by or arising, in whole or in part,
out of the comparative, contributory or sole negligence of the Indemmites; provided that such
indemaity shall nat, as to any Indemnitee, be available to the extent that sech losses, claims, damages,
liabilities or related expenses (%) are determined by a court of competent jurisdiction by final and
nonappealable judgment 1o have resulted from the gross negligence or wiltful misconduct of such
Indemmites (¥) arising out of any litigation that doss not involve an act or omission of any of the Loan
parties or their Affiliates or that is brought by an Indemnitee apainst another Indemnitee (sxcept when
one of the parties to such action was acting in its capacity as agent, an artanget, a bookranner or other
agency capacity) or {z) result from a claim brovght by a Beamower or any other Loan Party apainst an
Indemnitee for breach in bad faith of such Indemnitee’s obligations herevnder or vader any other Loan
Dacumend, if the Borrowers or such Loan Party has obtained a final and nonappealable judgment in its
favor on such claim as determined by a court of competent jurisdiction. For the avoidance of doubt,
this Section 10.04 shall not apply to Taxes, except any Taxes that represent liabilities, obligations,
losses, damages, penalties, claims, demands, actions, prepayments, suits, costs, expenses and
disbursements arizing from any non-Tax claims,

{e) Reimbursement by Lenders, Without limiting their obligations under
Zection 2.13 hereof, to the extent that the Loan Parties For any reason fail to indefcasibly pay any
amount required under subsection (a) or (b) of this Section to be paid by it, each Lender severally
agrees to pay to the Apent {or any such sub-agent) or such Related Party, as the case may be, such
Lender’s Applicable Percentags {determined as of the time that the applicable unreimbursed expense
or indemnity payment is sought) of such nnpald ameount, provided that the unreimbursed expense or
indennified loss, claim, damage, liability or related expense, as the case may be, was incurred by or
asserted against the Agent {or any such sub-agent) in its capacity as such, or against any Related Party
of any of the loreguing acling for the Agent {or any such sub-agent} in connection with such capacity.
The obligations of the Lenders under this subsection (¢} are subject to the provisions of

Section 2.11fd}.

(d} Waiver of Consequential Damages, Ete. To the fullest extent permitted by
applicable Law, the Loan Partics shall not assert, and hereby waive, any claim against any Indemnitee,
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on any theory of liability, for special, indirect, consequential ar punitive damages {as opposed to divect
or actual damages} arising out of, in connection with, or a2 a result of, this Apreement, any other Loan
Document or any agréement or instrnment contemplated hereby, the transactiona contemplated hereby
ot thereby, any Loan or the use of the proceads thereof. No Indemnitee shall be lahle for any damages
arising from the use by unintended recipients of any information or other materials distributed to such
unintended recipients by such Indemnitee through telecommunications, electionic or other information
transmission systems in conneclion with thiz Apreement or the other Loan Documents or the
transaclions contemplated hereby or thereby other than for direct or actual damages resulting from the
gross neghgence or willful miseondoet of such Indemnitee ag determined by & final and nonappealable
judpment of a court of comipetent jurisdiction.

{e) Payments. All amounts due tinder this Section shall be payable on demand
therefor (accompeanied by a reasonably detailed invoice (rdacted if necessary to protect any applicable
privilege) or other back wp docomentation).

(f) Swvrvival. The agreements in this Section shall survive the resignation of any
Apgent, (he assigoment of any Commihnent or Loan by any Lender, the replacement of any Lepder, the
tetmination of the Aggregate Commitments and the repayment, satisfaction or discharge of alt the
ather Cbligations. . .

16.03 Paymenis Set Aslde. To the extent that any payment by or on behalf of the Loan Parties
is made to any Credit Party, or any Credit Party exercises its right of setoff, and such payment or the
proceeds of such seioff or any part thereof is subsequently invalidated, declared to be frandulent or
preferential, set aside or required {including pursuant to any settlement entered into by such Credit Panty
in its Permitted Diseretion) to be repaid to a trustee, receiver or any other party, in connection with any
procesding under eny Debtor Relief Law or otherwise, then {2) to the extent of such recovery, the
obligation or part thereo! originally intended to be satisfied shall be revived and continued in full force
and effect as if such payment had not been made or such setoff had not cceurred, and (b) each Lender
severslly agrees to pay to the Agent vpon demand its Applicable Percentage (without duplication) of any
amount 3o recovered from or repaid by the Agent, plos interest thereon from the date of such demand to
the date such payment is made at a rate per anmum equal to the Federal Funds Rate from time to time in
effect. The obligations of the Lenders vnder clause (b} of the preceding sentence shall survive the

- payment in full of the Obligations and the termination of this Agresment,

10.06 Successors and Assigns,

fa) Suvccessors and Assigns Generally. The provizions of this Agreement shall be
binding upen and inure to the bepefit of the partiss hereto and their respeclive successors and assigns
permitied hereby, except that no Loan Party may assign or gtherwise transfer any of its riphts or
obligations hereunder or under any other Loan Documenl withoot the prior written Conseni of the
Agent and sach Lender and no Lender may assigh or otherwise transfer any of its rights or obligations
hercunder except (1) to an Eligible Assignes in accordance with the provisions of Section 10,0601, (i)
by way of participation in accordance with the provisions of Section 10.06(d), or (iif} by way of B
pledge or assignment of a secatity interest subject to the restrictions of Section 10.06({} (and any ather
attempled assignment or transfer by any party hereto shall be mull and void). Nothing in this
Agreement, expressed or implisd, shall be construed to confer upon any Person {other than the parties
hereto, their respective successors and assigns perntitted hereby, Participants to the extent provided in
subsection {d} of thiz Section and, to the extent expressly contemplated hereby, the Related Parties of
each ol he Credit Parties) eny legal or equitable right, remedy or claim under or by reason of this
Agreement.
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(b Assigpments by Lenders. Any Lender imay at any time assign to o or more
Eligible Assignees all or a partion of its rights and oblipations under this Agreement (including all or a

porten of its Commitment(s) and the Loans at the time owing to it} provided that any such
assignment shall be subject to the following conditions:

{i} dinimum Amounts.

{A)  in the case of an assignment of the entire remaining amount of
the assigning Lender*s Commitment and the Loans at the time owing to it or in the case of an
assipnment 1o a Lender or an Affiliate of & Lender or an Approved Fund with respect to a Lender,
no minimum amount need be asgigned; and

(B} in any case not deseribed in sibsection (b)) A) of this Section,
the aggregste amount of the Commitment {which for this purpose includes Loans oufstanding
thereunder} or, if the Commitment is net then in effect, the principal cutstanding balance of the
Loans of the assigning Lender subject to each suek assipnment, determined a3 of the date the
Assighment and Assumiption with respect to such assipnment is delivered to the Agent or, if
“Trade Diste” is specified in the Assignment and Assamption, as of the Trade Date, shall not be
less than $10.000,000 unless each of the Agent and, so long as no Defanlt or Event of Default has
occurred and is contimiing, the Lead Borower otherwise consents (each such consent not to be
unreasemably withheld or delayed); provided, however, that concumrent assignments fo members
of an Assignee Group and concurrent assignments from members of an Assignes Group to a
single Eligible Assignee {or to an Bligible Assignee and members of its Assignee Group) wilk be
treated as a siagle assignment for purposes of determining whether snch minimum amount has
heen met;

(ii) Froportionate Amounts. Each partial assignment shall be made a5 an
assignment of a proportionate part of all Lhe assipning Lender’s rights and obligations under this
Agreement with respect to the Loans or the Commitment assigned;

(liy  Required Consents, Mo comsent shall be required for any assigmment
except to the extent required by subsection (b)(I)(B) of this Section and, in addition, the consent
of the Agent (such consemt not to be unreasonably withheld or delayed) shall be required for
assigniments in respect of any Commitment if such assipnment is to a Person that is not a Lender,
an Affiliate of such Lender or an Approved Fund with respect 10 such Lender,

(iv}  Assignment and Assumption. The patties to cach assignment shall
execute end deliver to the Agent an Assipnment and Assemption, together with 2 proesesing and
recordation fee of $3,500, provided, however, that the Agent may, in its sole diseretion, elect to
waive such processing and recordation fee in the case ol any assignment. The assigmes, if it shall
not be a Lender, shall deliver to the Agent an Administrative Cruestionnaire.

{¥} Certain Additonal Payments. In connection with any assipament of
rights and obligations of any Defaulting Lender hereunder, no such assignment shall be effective
vmless and until, in addition to the other conditions theteto sel forth herein, the parties to the
assignment shail make such additional payrments to the Agent in an zggrepate amaunt sufficient,
upon distribution thereof as approprinte (which may be outright peyment, purchases by the
assignee of participations or subparticipations, or other compensating actions, including funding,
with the consent of the Lead Borrowsr and the Agent, the applicable pro rata share of Commiticd
Loans previously requested but not funded by the Defoulting Lender, to cach of which the
applicable assigres and assignor hereby irevocably consent), to (x) pay and satisfy in Full ail
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payment liabilities then owed by such Delaulting Lender to the Agent or any Lender hereunder
{and interest accrued thereon) and {y) acquire {and fond as appropriate) its foll pro rata share of
gll Committed Loans i accordance with its Applicable Percentage. Mohwithstanding the
foregoing, in the event that any assignment of rights and obligations of any Defaulting Fender
hereunder shall become effective under applicable faw without compliance with the provisions of
. thiz parapraph, then the assignee of such interest shail be deemed to be a Defaulting Lender for all
purpases of this Apreement until such compliance occurs. '

Subject to acceptance and recording thersol by the Agent pursuant to subsection (c) of this Section, from
and after the effective date specified in each Assignmient and Assomption, the Eligible Assipnee
thersunder shall be a pary to this Apreement and, to the extent of the interest assigned by such
Assignment and Assumption, have the rights and obligations of a Lender under this Agreement, and the
assipning Lender thersunder shall, fo the extent of the inferest assigned by such Assignment and
Assumption, be released ltom il obligations under this Agreement (gnd, in the case of an Assignment
and Assumption covering all of the assigning Lemder’s rights and obligations under this Agreement, such
Lender shall cease to be a party hereto} but shall continue to be entitled to the benefits of Sections 3.01
3.04 and 1004 with respect to facts and circumstances occurring prier to the effective date of such
assignment; provided, that except to the extent- otherwise expressly agreed by the affected partes, no
assignment by a Defaclting Lender wiil constitute a waiver or release of any claim of any party hersunder
arising from the Lenders having been a Defaulting Lender. Upon request, the Bomrowers {at their
expense) shall execute and deliver a tote to the assignee Lender. Any assignment or transfer by a Lender
of rights or obligations under this Agreement that dees not comply with this subsection shall be treated
for purposes of this Agreement as a sale by such Lender of a participation in such rights and obligations
in accordance with Sectton 10.06(d).

{c) Repister. The Apent, acting solely for this purpose as an agent of the Borowers
{and such agency being sclely for tax purposes), shall maintsin &t the Agent’s Office a copy of each
Assignment and Assumption delivered to it {or the equivalent thereof in clectronie form) and a register
for the recordation of the names and addresses of the Lenders, and the Commttments of, and principal
amguniz of the Loans owing to, each Lender pursuant to the terms hereof from time to time (the
“Register”). The entries in the Register shall be conclusive, abaent manifest error, and the Loan
Parties, the Apent and the Lenders may treat each Person whose name is recorded in the Register
pursuant to the terms hereof as a Lender hereunder for all purposes of this Apreement, notwithstanding
notice to the contrary. The Register shall be available for inspection by the Lead Borrower and any
Lender at any reazonable time and from ftime ks Gime upon reazonable prior notice,

(d) Participations. Any Lender may at any time, withoot the conzent of, or notice to,
the Loan Parties or the Apent, selt participations to any Person {other thar 2 natural person or {unless
an Event of Default has occurred and iz continving), a Disqualified Instimtion, or the Loan Parties or
any of the Loan Partics™ Affiliates or Subsidiaries) {each, a "Participant™) in ell or & portion of such
Lenders rights andfor obligations under this Agreement {including all or a portion of its Commitment
and/or the Loans owing to it); provided that (i} such Lender's obligations under this Apreement shalt
remain unchanged, (ii} such Lender shall remain solely rosponsible to the other parties hereto for the
performance of such obligations and {iii) the Loan Parties, the Agent and the Lenders shall continue to
deal solely and directly with such Lender in connection with sueh Lender™s rights and obligations
under this Agreement. Any Participant shall agree in writing to comply with all confidentiality
obligations sct forth in Section 10.07 as if sech Participant was a Lender hereunder. Any ngreement or
instrumen! pursuanl o which 8 Lender sells such a partivipation shall provide that such Tender shall
retain the sole right to enforce this Agresment and ko approve any amendment, modification or waiver
of any provision of this Agreement; provided that such agreement or instrument may provide that
such Lender will not, without the consent of the Parficipant, agree to any amendment, waiver or other
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modification described in the fivst provise to Section 10.01 that affects such Participant.  Subject. lo
subsection (g) of this Saction, the Loan Parlies agres that each Participant shall be entitled to the
benefits of Sections 3.01 and 3.04 to the same extent as if it were a Lender and had acquired its interest
by assignment persuant to Section {b). To the extent perinitied by law, each Participant also shali be
entitled ko the benefits of Section 10.08 as though it were 2 Lender, provided such Participant agrees to
be subject to Section 2.12 as though it wese a Lender. Each Lender, acting for this purpose as an agent
of the Loan Parties, shall maintain at its offices a record of cach apreement or instrument effecting any
participation and a register for the recordation of the names ond addresses of its Participants and their
rights with- respect to principal amounts and olher Obligations from ime to time (gach a *Parficipation
Register™), provided that ro Lender shall have any obligation to disclose alt or any portion of the
Patticipation Register (inchuding the identity of any Participant or any information relating to a
Participant’s interest in any commitments, loans, letters of credit or its other obligations under amy
Loan Document) to any Person except to the extent that such disclosure is necessary to establish that
such commitment, loan, letter of eredit or ather obligation is in registered form vnder Section 5£.103-
I{e) of the United States Treasury Regulations. The eniries in each Participation Repister shall be
conclusive absent manifest error and the Loan Parties, the Administrative Agent and the Lenders may
treat each Person whose tame it recorded in a Participant Kegister as a Participant for all purposes of
this Agreement (including, for the avoidance of douebt, for purposes of entitlement to benefits under
Section 3.01, Seetion 3.04 and Sectjop J0.08). The Participation Register shall be available For
inspection by the Lead Borrower and any Lender, at any reasonable time and from time to time upon
reazonable prior notics.

[e.} Limitations upon Participant Rights, A Participant shall not be entitled to receive
any greater payment under Section 3.01 or 3.04 than the applicable Lender would have been entitled 1o

receive with respect to the participation sold to such Participant, unless the sale of the participation to
such Parhicipant is made with the Lead Bomrower’s prior written conzent. A Participant that would be
a Foreign Lender if #t were a Lender shall not be entitled to the benefits of Sectipn 3.0 unless the
Lead Borrower is notified of the participation sold to such Participant and such Parbcipant agrees, for
the benefit of the Loan Parties, ta comply with Sectigp 3.01¢e) as thovgh it were a Lender,

{f} Certaip Pledges. Any Lender may at any time pledge or assign a security interest
in all or any pertion of its rights under this Agreement (inchiding undzr its Note, if any) to secure
obligations of such Lender, including any pledge or assignment to secure oblipations to a Federal
Reserve Bank; but excluding any soch pledge or prant {unless an Event of Default has occurred and is
continuing) to any Disqualified Institution; provided that no such pledgs or asgipnment shall releass
such Lender from any of its ebligations hersunder or substitute any such pladgee or assignee for such
Lender as a party hereto.

(g} Electropic Execution of Assignments. The words “execotion,” “signed,”
"signature,” and words of like import in any Assigrment and Assumgtion shell be deemed to include
electronic signatures or the keeping of records in electronic form, each of which shall be of the same
legal effect, validity or enforceability as a manually executed signaluie ot the use of a paper-based
recordkesping system, as the case may be, to the eatent and as provided for in any applicable law,
including the Federal Electronic Signatures in Global and National Commerce Act, the Now York
State Electronic Signatures and Records Act, or any other similar siate laws based on the Uniform
Electronic Transactions Act.

(h) Transactions by Salus lintity. MNotwithslanding anything in this Agreement or
any other Loan Documnent to the contrary, (A) neither Salus nor any Affiliate thereof feach, a “Salus
Lntity™) shall be required 1o comply with this Section 1006 in connection with any transaction
invelving any other Salus Entity or any of its or their lenders or funding or financing sources, and no
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Salus Entity shall have any obligation to disclose any such transaction to any Person, and {B) there
shall be ne Hmitation ar restriction on (i} the ability of any Salus Entity to assign or otherwise translor
its rights andfor obiigations under this Apreemenl or any other Loan Dacoment, apy Conrmitment, any
Loan, or any other Obligation to any other Salus Entity or any lender or financing or funding soures of

& Salus Entity ot (ii) any such lender's or funding or financing source’s ability to assign or otherwise )

transfer its rights andfor cbligations under this Agreement or any other Loan Document, amy
Commitmeat, any Loan, or any other QObligation; provided, however, that in each case {A) Salus shall
contie 10 be lizgble a2 a “Lender” under this Agreement and the other Loan Documents unless such
other Persen complies with the provisions of this Agresment fo become a “Lender;” and (B) so long as
na Event of Default kas oocurred and is continuing, nefther Salus nor any Afiliate thereof may assign
any or all of its Commitment and Committed Loans to any Dizqualified Tnstitution,

10,07 Treatment of Certain Information; Confidentiality. Each of the Credit Parties apress
to maintain the confidentiality of the Infermation {as defined below), except that Information may be
disclosed {a) to its Affiliates and to its and its Afiiliates’ respeclive pariners, directors, officers,
emplayees, apents, funding sources, sitorneys, advisors and representatives, in each case, that are not a
Bisqualified Tnstitution {it being understood thal the Persons to whom swch disclosure is made will be
informed of the comfidential natere of such Information and instructed to keep such Informaton
confidential), (b} to the extent requested by any regulatory authority perporting to have jurisdiction over it
(including any seli-regulatory autherity, such as the National Association of Insurance Commissioners),
fe) to the extent required by applicable Laws or regulations or by any subpoena or similer legal process,
(d} to any other parly hereto, (&} in conneclion with the exercise of any remedies hereunder or under any
other Loan Thocument er any action or proceeding relating to this Agreement or any other Loan Document
or the enforcement of rights hereunder or thereunder, (f) subject to 2n.agreement containing provisions
substantially the same as those of this Section, to (i} any assignee of or Participant in, or any prospective
assignes of or Patticipant in, any of its rights or obligations under this Apreament or (H) any actual or
prospective counterparty {or its advisors) to any swap or derivative transaction, relating to any Loan Party
and its obligations, (g} with the consent of the Lend Borrower or {h} to the extent such Inférmation (%)
becomes publicly available other than as a result of a breach of this Section or (¥) becomes available to
any Credit Party or any of thear respective Affiliates on a non-confidential basis from a source other than
the Loan Parties.

For perposes of this Section, “loformation” means all information received from the Loan Parties -

or gny Subsidiary thereof relating to the Loan Partics or any Subsidiary thereof or their respective
buginesses, other than any such information that is available to any Credit Party on a non-comfidential
basiz prior to disclosure by the Loan Parties or any Subsidiary thereof, provided thet, in the case of
information received firom any Loean Party or any Subsidiary alter the Clasing Date, such infonmation is
clearty identified at the time of delivery as confidentinl.  Any Person required kv mainkain the
confidentiality of Information a3 provided in this Section shal] be considered to have complied with its
ohligation te do so if such Person has exercised the same depree of eare o maintain the confidentiality of
such Information as such Persom would accord to iks own confidential information,

Each of the Credit Parties acknowledges that () the Infommation may include material non-public
information concerning the Loan Parties or a Subsidiary, as the case may be, (b) it has developed
compliance procedures regarding the wse of material non-public information and {c} it will handle such
material non-public information in accerdance with applicable Law, including Federal and state securities
Laws, :

10,08 Right of Setoff. Ifan Event of Defavlt shall have oscurred and be continuing ot if any

Lender shall have been served with a trustee process or similar attachment relating to property of a Loan
Party, each Lender and cach of their respective Affiliates is hereby authorized at any time and from time
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1o time, aller obtaining the prior wrilten consent of the Agent or the Required Lenders, to the fuilest
extent permitted by applicable law, to set off and apply any and all deposits {general or special, time or
demand, provisional or final, In whatever cmmency} at any time held and other obligations (in whatever
cwrrency} at any iime owing by such Lender or any such Affiliate to or for the eredit or the account of the
Bomowers or any other Loan Party against any and all of the Obligations now or hereafter existing under
Lhiz Apreement or any other Loan Document to sbelh Lender, repgardless of the adequacy of the Collaterad,
and irrespective of whether or not such Lender shail have made any demand wmder this Agreetnent or any
other Loar Document and altheugh such abligations ef the Borowers or such Loan Party may be
contingent or unmatured or are owed to a branch or office of such Lender different from the branch or
office holding such deposit or obligated on such indebtedness, provided, that in the event that any
Defaulting Lender shall exercise any such right of seteff, (x) all amounts so set off shali be paid over
inumediately to the Agent for further application in accordance with the provistons of Section 2.14 and,
pending such payment, shall be segregated by such Defaulting Lender fromm its other funds and deemed
held in trust for the benefit of the Agent and the Lenders, and (¥) the Defauling Lender shal} provide
prompily to the Agent a slatemenl descrbing in ressonable detail the Obligations owing to such
Defaulting Lender a5 te which i exercised such right of sstoff. The rights of each Lender and their
respective Affiliates under this Section are in addition to other rights and remedies (Including other rights
of setoff) that such Lender or Affiliate may have. Each Lender agrees to notify the Lead Borrower and
the Agent promptly after any such setoff and application, provided that the failure to give such notice
shall not dffect the validity of such setoff and applicaton.

10.49 Interest Rate Limitation. Netwithstanding anything to the contrary contained in any
Loan Document, the interesl paid or agreed to be paid under the Loan Documents shall not excead the
maximum rate of non-usurious interest permitted by applicable Law {the *“Maximum Rate™). Ifthe Agent
or any Lender shall receive interest in an amount that exceeds the Maximan Rate, the excess intersst
shall be epplied to the principal of the Loana or, if it exceeds such unpaid principal, refunded to the
Borrewers, In determining whether the interest contracted for, charged, or received by the Agent or o
Lender exceeds the Maximum Rate, such Person may, to the extent petsnitted by applicable Law, (a)
characterize any paymment that is not principal as an expense, fee, or premivm rather than interest, (b}
exclude voluntary prepeyments and the effects thereof, and (¢) amortize, prorate, atlocate, and spread in
cqual or unequal parts the total amount of interest throvghout the contemplated term of the Obligations

hersunder.

10.1¢ Counterparts; Integration; Eifectiveness. This Agreement may be exccuted in
counterparts (and by different parties hereto in different counterparts}), each of which shall constifute an
criginal, but all of which when taken together shall constitute & single contracl. This Agreement and the
other Loan Documents consiitute the entire contract among the parties relating to the subject marter
hereof and supersede any and afl previous agreements and understandings, oral or writlen, relating to the
subject matter hereof. Except as provided in Section 4,01, this Agresment shall become effective when it
shall have been executed by the Agent and when the Agent shall have received counterparts hereof that,
when taken together, bear the signatures of each of the other parties hereto. Delivery of an executed
eounterpart of a signature page of this Agresment by telecopy, paf., or other electronic transmission shatl
be as effaciive as delivery of a manually exscoted counterpart of this Agresment

10.11 Survival. All representations and warranties made hereunder and in any other Loan
Drocument or other decumnent deliverad pursuant hereto or therelo or in connection herewilh or therewith
hail survive the executien and delivery hereof and thereol. 3uch representations and wearranties have
been or will be relied upon by the Credil Parties, regardless of any investigation made by any Credit Farty
or on their behalf and notwithstanding that any Credit Party may have had notice or knowledge of any
Diefault or Event of Defaull at the time of any Credit Extension, and shall continue in foll force and effect
as long as any Loan or any other Obligation hereunder shall remain unpaid or unsatisfied. Further, the
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provisions of Sections 3.01, 3.04, and 10.04 and B.01(f) shall survive and remain in folt force and coffect
regardless of the repayment of the Obligations, the expiralion or termination of the Commitments or the
terminalion of this Agreement or any provision hereof. In connection with the wermination of this
Agresment and the release and termination of the security interests in the Collateral, the Agent may
require such indemnities and collateral security as it shall reasonably deemn necessary or appropriate to
protect the Credit Parties against (x) loss ¢n account of credits previously applied to the Obligations that
may subsequently be reversed or revoked, (¥) any obligations that may thereafter arise with respect to the
(hther Liabilities and (2) any Obligations thet may thersafter arise under Sectign 10,04,

10,12 Severability. If any provizion of this Agreement or the other Loan Bocuments is held to
be illegal, imvaid or wnenforceable, (a} the legality, validity and enforcesbility of the remaining
provisions of this Agreemen and the other Loan Documents shall not be rifected or impaired thereby and
(b) the parties shali endeavor in good faith negoliations o replace the illegal, iovalid or unenforccable
provigions with valid provisions the economic effect of which comes as close a5 possible to that of the
fllegal, invalid ot unenforceable provisions. The invahidity of a provision in a particular juisdiction shall
not invalidate or render wnenforceable such provision in #ny other jurisdiction. Without limiting the
foregeing provigiens of this Section 10.12, if and to the extent that the enforceability of any provisions in
this Agreement refating to Defaulting Lenders shall be Emited by Debior Relief Laws, as determined in
pood faith by the Agent, then such provisiona shall be deemed to be in effect only to the extent not so
limited.

10.13 Replacement of Lenders. If any Lender requesis compensation under Section 3.04, or if
the Borrowers are required to pay any additional amount to any Lender or any Governmental Authority
for the account of any Lender pursuant to Section 3.0, or if any Lender 1s a Defaulting Lender, then the
Borrowers may, at Lheir soie expense and effort, upen notice to such Lender and the Agent, require such
Lender to assign and delegate, without recourse (in accordance with and subject to the restrivtions
contained in, and consents required by, Section 10.06), all of its inlerests, vights and obligations under this
Agreement and the related Loan Documents to an assignes that shall assume such obligations (which
assignes may be another Lender, if a Lender accepts such assignment), provided that:

fa) the Bomowers shall have paid to the Agent the assignment Fee specified in
Section 10.06{b)

{b} such Lender shall have reecived payment of an amount equal to the outstanding
principal of its Loans, accrued interest thereon, accrued fees and all other amounts payahie to it
hereunder and under the other Loan Documents from the assignee (to the extent of such cutstanding
principal and accrued interest and fees) or the Borrowers (in the case of all other amounts);

{c} in ihe case of any such assignment resulting from a claim for compensation under
Section 3.04 or payments required to be made pursuant to Section 3.01, such assignment will result in
a reduction in such compensation or payments thereafter; and
{d} such assignment does not confiiel with applicable Lavs,
A Lender shall not be required b make any such assignment or délegation if, prior thereto, a5 2 result of a
waiver by such Lender or otherwise, the circumstances entiling the Borrowers to require such assignment

and delegation cease to apply.

10.14 Governing Law; Jurisdiction; Ete.
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{a) GOVERNIMG LAW. THIS AGREEMENT SHALL BE GOYEENMNED BY,
AND CONSTRUED IN ACCORDANCE WITH, THE LAWES OF THE STATE OF NEW YORK,
WITHOUT GIVING EFFECT TO THE CONFLICTS OF LAWS PRINCIPLES THERECGF, BUT
INCLUDHNG SECTIOM 5-1401 OF THE NEW YORK, GENERAL OBLIGATIONS LAW.

(b} ELUEMISSION TO JURISDICTION. BACH LOAN PARTY IRREVGCABLY
AND UNCONDITIOMNALLY SUBMITS, FOR ITSELF AND [T PRCPERTY, TO THE
NONEXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF NEW YORE SITTTNG
IN NEW YORK COUNTY AND OF THE UNITED STATES DISTRICT COURT OF THE
SQUTHERN DISTRICT OF NEW YORK AND THE UNITED STATES BANKRUPTCY COURT
FCOR THE DISTRICT OF DELAWARE, AND ANY APFELLATE COURT FROM ANY
THEREOQF, IH ANY ACTION OR FPROCEEDING ARISING OUT OF OR RELATING TO THIS
AGREEMENT ©OR ANY OTHER LOAN DOCUMENT, OR FOR RECOGNITION OR
ENFORCEMENT OF ANY JUDGMENT, AMD EACH OF THE LOAN PARTIES HERETO
IRREVOCABLY AND UNCONDITIONALLY AGREES THAT ALL CLAIMS IN RESPECT OF
ANY SUCH ACTION OR. FROCEEDRING MAY BE HEARD AND DETERMINED IN SUCH NEW
YORK STATE COURT OR, TO, THE FULLEST EXTENT PERMITTED BY APPLICAELE LAW,
IN SUCH FEDERAL COURT. EACH OF THE LOAN PARTIES HERETO AGREES THAT A
FINAL JUDKGMENT IN ANY SUCH ACTION OR PROCEEDING SHALL BE CONCLUSIVE
AND MAY BE ENFORCED IN OTHER JURISDICTIONS BY SUIT ON THE JUDIGMENT OR IN
ANY OTHER MANNER FROYIDED BY LAW. NOTHING TN THIS AGREEMENT OR IN ANY
OTHER LOAN DOCUMENT SHALL AFFECT ANY RIGHT THAT ANY CREDIT PARTY MAY
OTHERWISE HAVE TQ BRING ANY ACTION OR PROCEEDING RELATING TO THIS
AGREEMENT CR. ANY OTHER LOAN DOCUMENT AGAINST ANY LOAN PARTY OR ITS
PROPERTIES IN THE COURTS OF ANY JURISDICTION. NOTWITHSTANDING THE
FOREGOING, NO PARTY SHALL BE REQUIRED TC SUBMIT TO THE JURISDICTION OF
TEE COURTS OF THE STATE OF NEW YORK SITTING IN NEW YORK COUNTY OR OF THE
UNITED STATES DISTRICT COURT OF THE SOUTHERN DISTRICT OF NEW YORK WHILE
THE CHAPTER 11 CASE IS PENDING.

(c) WAIVER OF VENUE. EACH LOAN PARTY IRREVOCABLY AND
UNCONDITICNALLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE
LAW, ANY OBJECTION THAT IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF
VENUE OF ANY ACTION OR PROCEEDING ARISING OUT OF QR RELATING TO THIS
AGREEMENT QR ANY OTHER LOAN DOCUMENT [N ANY COURT REFERRED TO IN
PARAGRAPH (B) OF THIS SECTION. EACH OF THE LOAN PARTIES HERETO HERERY
IRREVOCABLY WAIVES, TC THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW,
THE DEFENSE OF AN INCONVENIENT FORUM TO THE MAINTENANCE OF SUCH ACTION
OR PROCEEDING IN ANY SUCH COURT.

{dy SERVICE OF PROCE3IS.  EACH PARTY HERETO IRREVOCABLY
CONSENTS T SERVICE OF PROCESS IN THE MANNER PROVIDED FOR NOTICES IM
SECTION 10.02. NOTHING T THIS AGREEMENT WILL AFFECT THE RIGHT OF ANY
PARTY HERETS TCO SERYE PROCESS 1N ANY OTHER MANMER PERMITTED BY
APPLICABLE LAW.

(e] ACTIONS COMMENCED BY P.OAN PARTIES. EACH LOAN PARTY
AGREES THAT ANY ACTION COMMENCED BY ANY LOAN PARTY ASSERTING ANY
CLAIM OR COUNTERCLAIM ARISING UNDER OR W CONNBECTION WITH THIS
AGREEMENT OR ANY OTHER LOAN DOCUMENT SHALL BE BROUGHT SOLELY TM A
COURT OF THE STATE OF NEW YORE SITTING TN HEW YORK COUNTY OR ANY
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FEDERAI. COURT SITTING THEREIN OR THE UNITED STATESE BANKRUPTCY COURT
FOB. THE DISTRICT OF DELAWARE AS THE AGENT MAY ELECT IN ITS S0LE
DISCRETION AND COMSENTS TO THE EXCLUSIVE JURISPICTION OF SUCH COURTS
WITH RESPECT TO ANY SUCH ACTION., NOTWITHSTANDING THE FOREGOING, NOQ
FARTY SHALL BE REQUIRED TO SUBMIT TO THE JURISDICTION OF THE COURTS. OF
THE STATE OF NEW YORK SITTING IN NEW YORK COUNTY OR OF THE UMTED STATES
DISTRICT COURT OF THE SOUTHERN DISTRICT OF NEW YORK WHILE THE CHAPTER 11
CASE I8 PENDING.

10,15 Waiver of Jury Trial EACH PARTY HERETO HEREBY IRREVOCABLY
WAIVES, TC THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT
MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OTHER, LOAN DOCUMENT
OFR. THE TRANSACTIONS CONTEMPLATED HERERY OR THERERY (WHETHER BASED ON
CONTRACT, TORT OR ANY OTHER THECORY). EACH PARTY HERETO (A} CERTIFIES THAT
NO BEPRESENTATIVE, AGENT QR ATTORNEY OF ANY OTHER PERSON HaAS
REPRESENTELD, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER FERSON WOULD NOT, IN
THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND {B) -
ACKNOWLEDGES THAT 1T AND THE OTHER PARTIES HERETO BAVE BEEN INDUCED TO
ENTER INTOQ THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS BY, AMONG OTHER
THINGS, THE MUTUAL WATVERS AND CERTIFICATIONS [N THIS SECTICN,

1016 Mo Advisory or Fiduciary Respensibillty. In comnectlon with all aspects of each
transaction conternplated hereby, the Loan Parties each acknowledpe and agree that: (i) the credit facility
provided for hereunder and any related arranging or other services in connection therewith (including in
connsction with any amendment, waiver or other modification hereaf or of any other Loan Docoment) are
an arm’'s-length commercial transaction between the Loan Parties, on the one hand, and the Credit Parties,
ont the other hand, and each of the Loan Parties is capable of evaluating and understanding and
vndersiands and accepts the terms, tisks and conditions of the transactions contemplated hereby and by
the other Loan Documents (including any amendment, waiver or other maodification hereof or thersof);
fii} in connection with the process leading to such transaction, each Credit Party i3 and has been acting
selely as a principal and is not the financial advisor, apent or fiduciary, for the .oan Parties or any of their
respective Affiliates, stockholders, craditors or employess or any other Person; (i) none of the Credit
Parties has assumed or will assume an advisory, agency or fidusiary responsibility in favor of the Loan
Fartiez wilh respect to any of the transactions contemplated hereby ot the process leading therefo,
including with respecl to any amendment, waiver or other modification hereot or of any other Losm
Pocument (itrespective of whether any of the Credil Parties has advised or is currently advising any Loan
Party ot any of its Affiliates on other matiers) and none of the Credit Parties has any obligation to any
Loan Party or any of its Affiliates with respeet to the transactions contempiated hereby except those
obligations expressly set forth herein and in the other Loan Documents; {iv} the Credit Parties and their
respective Affiliates may be enpaged in a broad range of transactions that invelve interests that differ
from those of the Loan Parties and their respective Affiliates, and nene of the Credit Panties has any
chligation to diselase any of such interests by virtue of any advisory, agency or fiduciary relationship; and
{¥) the Cradit Parties have not provided and will not provide any legal, accoonting, regulatory or tax
advice with respect to any of the transactions contemplated hereby (including any amendment, waiver or
other modification hereof or of 2y other Loan Document} and each of the Loan Parties has consulted its
own legal, acecunting, regulatory and tax advisors to the extent it has deemed appropriate. Each of the
Loan Parties hereby waives and releases, to the fullest extent pennitted by law, any claims that it may
have against each of the Credit Parties with respeet to any breach or alleged Breach of agency or fiduciary
duty.
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117 USA PATRIOT Acl Notice. Ench Lender that iz subject 1o the Act (35 heremafier
defined) and the Agent (for itself and not on behalf of any Lender) hereby notifies the Loan Parties that
pursuant to the requirements of the TIBA Patriot Act (Title 11 of Pub, L. 107-55 (signed into law October
26, 2005 (the “Act™, it iz required o chtain, verify and record information that identifies sach Losn
Party, which information includes the pame and address of sach Loan Party and other information that
will altow such Lender or the Apent, as applcable; to identify each Loan Party in accordance with the
Act. Each Loan Party is in complianes, in all material respects, with the Act. Mo pant of the proceeds of
the Laans will be used by the Loan Farties, directly or indirectly, for any payments to any governmental
official or employes, political party, official of a political party, candidate for political office, or anyone
glse acting in an official capacity, in order to obtain, retain or divect business or cbtain any improper
advantape, in violation of the United States Forsign Cormupt Practices Adct of 1977, a5 amended. The

.. Loan Parties shall, promptly following a request by the Agent or any Lender, provide all documemtation

and other information that the Agent or such Lender requests in order 1o comply with its ongoing
ohlipations under applicable “know vou costomer” and anti-money lasndering rules and regulations,
including the Act. '

10.18 Foreign Asset Controb Regalations. Neither of the advance of the Loans nor the use of
the proceeds of any thereof will violate the Trading With the Enemy Act (50 US.C. § | &t seq., a3
amended} (the “Trading With the Enemy Act™) or any of the foreign assets control reguiations of the
United States ‘Tressury Department (31 CFR, Subtitle B, Chapter V, a5 amended) (the “Fureipn Assets
Conirol Regolations™) or any snabling legislation or executive order relating thereto {which for the
avoidance of doubt shall include, but shall not be limited to (2) Executive Order 13224 of September 21,
2001 Blecking Property and Prohibiting Transactions With Persons Whe Commit, Threaten te Commit,
or Supporl Terrorism (66 Fed, Rep. 49079 (20013} (the “Executive Order) and (b} the Uniting end
Strengthening Americe by Providing Appropriate Tools Required to Intercept and Obstruct Terroriam Act
of 21 (Poblic Law 107-36)). Furthermore, pone of the Borrowers or their Affiliates {a) is or will
become a “blocked person™ as desceibed in the BExecutive Order, the Trading With the Enerny Act or the
Foreign Assets Control Regulations or {b) engages or will engage in any dealings or transactions, or be
othervwise associated, with any such “blocked person™ or in any mamer violative of any such order.

14.1% Time of the Ezssence. Time is of the essence of the Loan Documents.
1020 Press Releases.

{a) Each Credit Party executing this Apreement agress that neither it nor its
Affiliates will in the future issue any press releases or other public disclosure using the name of the
Agent or ity Affiliates or referring to this Agreement or the other Loan Docoments without at least two
{2} Business Days® prior notice 1o the Agent and without the prior written congent of the Agent uniess
(and anly o the extent that) such Credif Party or Affiliate is required to do o under applicable Law .
and then, in any event, sush Credit Party or Affiliate will consuit with the Agent before issving such
prass release or other public disclosure.

{t) Each Lean Party consents to the publication by the Agent or any Lender of
advertising materiel, including any “tombstone™ or comparable advertising, on its wehsite or in other
markeling materials of Apent, relating to the financing transactions contemplated by this Agreement
uzing any Loan Party’s name, product photographs, togo, trademark or other insipnia. The Agent or
such Lender shall provide a draft reasonably in advance of any advertising material to the Lead
Borrower for review and comment prior to the publication thereof. The Agent reserves the right to
previde to industry trade organizatiens end loan syndication and pricing reporting services infarmation
necessary and customary for inclusion in league table measurements. Wotwithstanding the foregoing
gr anylhing in Lhe L.oan Documents to the conirary, the Apent and each Lendor consents to the
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disclosure by the Loan Parties of gl information required to be disclosed in accordance with the
applicable Securities Laws, as reasonably determined in good faith by the Lead Borrower,

(] Subject 1o the provisions of Section 10.20(d) of this Agreement, each Loan Party
agrees to maintain the confidentiglity of this Apreement and the other Loan Docoments and the terms
heteof and thereof, and aprees that it will not disclose {purseant to any press release or otherwise) the
name of the Agent or its Affiliates or this Apreement or the other Loan Documents or the terms hereof
or thereof, in each case withowt the prior writien consent of the Agent, except that such information
may be disclosed: (i) to such Loan Party’s directors, officers, employees, attorneys and advisors (it
being understood that the pemsons to whom such disclosure is made will be informed of the
confidential pature of such information and instrueted to keep such information confidentiall, (if) to
the extent required by applicable Laws or regulations (including withoutl limitation, as may be required
by the rules, regulations, schedules, and forms of the SEC in connection with any filings madae with the
SEC} or by an subpoena or similar legal process, or (jii} to the extent such information becomes
publicly available other than as a result of 2 breach of this section,

(d} Notwithstanding any provision contained in this Agreement or any of the other
Loan Docoments to the contrary, and without limiting the provisions of Section 10.20{c)(ii) above,
each of the Agent and Lenders hereby avknowledges and consents to the disclosure of this Agreement
{including all of the schedules and exhibits attached hereto), each Mots, the Security Documents and
each Facility Guaranty, in esch caze, together with any and all amendmenrs, modifications or
supplements thereto, in connection with any filings row or hereafter required to be made, from time to
time, by the Lead Borrower with the SEC,

10.21  Additienal YWaivers.

{a} The Obligations are the joint and several obligation of each Loan Party. To the
fiullest extent permitted by Applicable Law, the oblipations of each Loan Party shall not be affected by
(i) the failure of any Credit Party to¢ assert any claim or demand or to enforees or exercise any right or
remedy apainst any other Loan Paty under the provisions of this Agreement, any other Loan
Document o otherwise, (il) any rescission, waiver, amendment or modification of, or any release from
any of the terms or provisions of, this Agreerment or any other Loan Document, or (jii) the failure to
perfect any security interest in, or the release of, any of the Collateral or gther security held by or on
behalf of the Agent or any other Credit Party.

{b) The obligations of sach Loan Party shail not bhe subject to any reduction,
limitation, impairment or termination for any reason (other than the indefeasible payment in fulf n
cash of the Obligations after the termination of the Camenitments), including any claim of waiver,
release, surrender, alteration or compromise of any of the Obigations, and shall not be subject to any
defense or setoff, counterclaim, recoupment or termination whatsoever by reason of the invalidity,
ilegality or unenforceability of any of the Obligations or otherwise. Without limiting the generality of
the forzgoing, the oblipations of cach Loun Party hereunder shall not be discharged or impaired or
otherwise affected by the failure of the Agent or auy other Credit Party to assert any claim or demand
or to enforce any remedy under this Agreement, any other Loan Document of any other agreement, by
any waiver or madification of any provision of any thereof, any default, failure or delay, williul or
otherwise, in the performance of any of the Obligations, or by any other act or omission that may or
might in any manner or io any extant vary the risk of any Loan Party or that would otherwise operate
as a discharge of any Loan Party as a matter of law or equity {other than the indefersible payment in
fulk in cash of alt the Obligativns after the termination of the Commmilrments),
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fe) To the lullest extent permitted by applicable Law, cach Loan Party waives any
defenze hased on or arising out of any defense of any other Loan Party or the unenforceability of the
Obligations or apy part thereof from any cavese, or the cessation from any cause of the lability of any
other Loan Party, other than the indefeasible payment in full in cash of all the Oblipations and the
termination of the Coramitments. The Agent and the other Credit Parties may, at their election,
foreclose on any security held by one or more of them by on¢ or more judicial or non-judicial sales,
aceept an assipnment of any such security in Heu of foreclosure, compromise ar adjust any part of the
Ohbligations, make any other accommodation with any other Loan Party, or exercise any other right or
remedy available to them against any other Loan Party, without affecting or impairing in any way the
liability of any Loan Party hereunder except to the extent that all the Obligations have been
indefeasibly paid in full in cash znd the Commitments have been teriminated. FEach Loan Party waives
any defense arising out of any such election even though such election operates, pursuant to applicable
Law, to impair or to extinguish any right of reimbursement or subrogation or other Hght or remedy of
such Loan Party against any other Loan Party, as the case may be, or any security.

() Each Borrower is obligated to repay the Obligations as joint and several obligors
under this Agreement. Upon payment by any Loan Party of any Gbligations, all rights of such Loan
Party apgainst any other Loan Party arising as a result thereof by way of right of subrogation,
contribution, reimburzement, indemnily or otherwise shall in alt respects be subordinate and junior in
right of payment to the prior indefeasible payment in full in cash of all the Obligations and the
termination of the Commitments. [n addition, any tndebtedness of any Loan Party now or hereafter
held by any other Loan Party is hersby subordinated in right of payment to the prior indefeasible
payment in full of the Obligations and no Loan Pary will demand, sve for or otherwise attempt to
collect any such indebtedness. If any amount shall errorecusly be paid to any I.oan Party on accoumt
of (i} such subrogation, contribution, reimbursement, indemnity or similar right or {ii) any such
indebtedness of any Loan Party, such amaunt shall be held in trust for the benefit of the Credit Parties
and shall forthrwith be paid to the Agent to be credited agninst the payment of the Obligations, whether
matared or unmatured, 1o accordance with the tarme of this Agreement and the other Losn Documents.
Subject to the foregoing, to the extent that any Borrower shall, under this Agreement a= a joint and
several obligor, repay any of the Obligations constituting Loans made to apother Bomrower hereunder
or other Oblipations inourted directly and primarily by any other Borrower (an “Accommodation
Payment"), then the Bomrower making such Accommedation Payment shalt be entitled to contribution
and indemmification from, and be reimbursed by, ®ach of the cther Borrewers in an smount, for each
of such other Berrowers, equal to a fraction of such Accemmodation Payment, the numerator of which
fraction is such other Bormmower’s Allocable Amonnt and the denominator of which is the sum of the
Allocable Amovonts of all of the Borrowers. As of any date of determination, the “Alloeable Amount™
of each Burrower shall be equa) to the maximum amount of liability for Accommodation Payments
which could be asserted spainst such Borrower hereunder witheot (a) repdenng such Borrower
“insolvent” within the meaning of Section 101(32} of the Bankruptey Code, Section 2 of the Uniform
Fraudulent Transfer Aet {"UFTA™ or Section 2 of the Uniform Frandulent Conveyance Act
{“UECA™), (b} leaving such Borrower with unreasonably small capital or assets, within the meaning of
Seetjon 548 of the Bankruptey Code, Section 4 of the UFTA, or Section 5 of the UFCA, or {c) leaving
such Borrower unable to pay its debts as they become dee within the meaning of Section 548 of the
Bankruptcy Code ar Section 4 of the UFTA, or Section 5 of the UFCA.

1022 Ne Strict Constroction. The parties herelo have participated jointly in the negotiation

and drafting of (his Agreement. In the event an ambiguity or question of intent or interpretation arises,
this Agreement shall be conslrued as if drafied jointly by the parties hereto and no presumption or burden
of proaf shall arise favoring or disfavoriog any party by virtue of the authorship of any provisions of this
Agreesment.
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10.2% Attachments, The exhibits, scheduics and apnexes attached to this Agreement are
incorporated herein and shall be considered a part of this Agresment for the purposes stated herein, except
that in the event of any conflict between any of the provisions of such exhibits and the provisions of this
Apreement, the provisions of this Apreement shail prevail.
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I WITNESS WHEREQF, the parties hereto have caused this Agreement to be duly executed by
their respective authorized officers as of the date first above written,

CACHE, INC., as Lead Borcower

By:
Mame:
Title:

CACHE OF LAS VEGAS, INC,, as Borrower

By:
Name:
Title:

CACHE OF VIRGINIA, INC., as Borrower

By:
MName:
Title:

[Signature Page to Credit Agreemesni]
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SALUS CAPITAL TARTRERS, LLC, as
Administrative Apent and as Coilateral Agent

By:
MName:
Title:

By:
Wame:
Titte:

[Sighature Page to Credit Agreement)
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SALUS CLO 2012-1, LTD., as a Lender

By: Baluz Capital Partmers I1, LLC
Its: Collateral Manager

By:
Name:
“Title:

By:

Title:

[Bignature Page to Credit Agreement)
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EXHIBIT B

Approved Budget
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