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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
www.flnb.uscourts.gov 

 
IN RE:        Case No. 17-40185-KKS 
 
CAMPBELLTON-GRACEVILLE HOSPITAL 
CORPORATION,        Chapter 11 
 
 Debtor. 
________________________________________/ 

 
DEBTOR’S EMERGENCY MOTION FOR ENTRY OF ORDER (I) APPROVING SALE 

OF SUBSTANTIALLY ALL OF THE DEBTOR’S ASSETS FREE FROM ALL LIENS, 
CLAIMS AND ENCUMBRANCES TO NORTHWEST FLORIDA HEALTHCARE, INC.; 

AND (II) AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF CERTAIN  
EXECUTORY CONTRACTS AND LEASES  

 
Statement of Need for Emergency Hearing 

 
The Debtor respectfully requests that the Court conduct an emergency 
hearing to consider this Motion during the week of July 10, 2017 or 
July 17, 2017, as it is of critical importance that this Motion be 
considered on an emergency basis as the hospital is currently facing 
the prospect of not being able to provide healthcare to the community 
and is rapidly running out of cash.  The Debtor’s main priority is to be 
able to continue to provide healthcare to the community.  If the Debtor 
is unable to consummate a sale of its assets to the Buyer, as 
contemplated by this Motion, the Debtor believes that the Debtor will 
be forced to cease all healthcare services to the community.  The 
proposed transaction contemplates continued healthcare in the 
community and the opportunity to maintain some jobs and the 
prospect of more services and jobs in the future.    
 
  

 
 

The Debtor, Campbellton-Graceville Hospital Corporation (the “Debtor”), files this motion 

(the “Motion”) seeking entry of an order (i) approving the sale of substantially all of the Debtor’s 

assets free and clear of all liens, claims and encumbrances to Northwest Florida Healthcare, Inc., 

a Florida corporation (“Buyer”), and (ii) authorizing the assumption and assignment of certain 
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7964691-1 2 

executory contracts and unexpired leases which Buyer agrees to assume, within Buyer’s sole 

discretion.    The Debtor requests that the Motion be heard on an emergency basis and that the 

notice period be shortened accordingly.  In support of this Motion, the Debtor represents as 

follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157(b)(1) and 

1334(b).  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (N), and (O).  

2. Venue for this Motion is proper before this Court pursuant to 28 U.S.C. §§ 1408 

and 1409. 

3. The statutory predicates for the relief sought herein are sections 105, 363, and 365 

of the Bankruptcy Code, and Bankruptcy Rules 2002, 6004 and 6006. 

BACKGROUND 

4. On May 5, 2017 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”). 

5. The Debtor is operating its business and managing its affairs as a debtor-in-

possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code. 

6. The Debtor is a non-profit corporation established pursuant to the laws of the State 

of Florida in 1961 and operates as a not-for-profit 25-bed critical access hospital serving northern 

Florida, as well as surrounding areas in Georgia and Alabama, and had approximately 100 

employees.  The Debtor offered comprehensive medical care, including emergency services, 

general hospitalization, laboratory services, swing bed, and physical therapy.  

7. The Court is aware of the facts and circumstances leading to the filing of the case 

(i.e., the improper reference lab program, the settlement with The Peoples Choice Hospital (the 
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“PCH Settlement”), and the Debtor’s efforts to generate revenue and complete cost reports.   The 

Debtor’s priority has been to continue to provide healthcare to the community and work to 

complete cost reports to restart Medicare/Medicaid reimbursement.   The Debtor has worked to 

cut costs to reduce monthly cash burn, but has also been seeking a transaction partner to 

purchase the assets of the hospital.   The plan has been, and will continue to be, to seek this path 

to maximize healthcare options in the community and then to pursue significant litigation claims 

for the benefit of creditors.    

RELIEF REQUESTED 

A. Purchase of Assets 

8. The Debtor and the Buyer have recently entered into a Letter of Intent (“LOI”) 

with respect to the purchase by the Buyer of substantially all of the assets of the Debtor used in 

the operation of the Debtor’s business (the “Business”) located at 5429 College Drive, 

Graceville, FL 32440 (the “Real Property”), free and clear of any and all liens, claims, 

encumbrances, and interests.  A copy of the LOI is attached hereto as Exhibit “A”.  The assets 

include, without limitation, the Real Property, including any improvements thereon, all 

equipment, tools, furniture, fixtures, motor vehicles, inventory, work product, books and records, 

and all other tangible personal property, other than the Excluded Assets1; all intellectual property 

(including, but not limited to, trade names, trademarks, copyrights, patents, licenses, data, 

software, domain names, and website content to the extent the Debtor is able to transfer such 

intellectual property, using its best efforts); patient lists, medical records, and goodwill; all rights 

and causes of action relating to the assets; and all other intangible and tangible property owned 

                                                 
1 The Excluded Assets are defined as (a) those seven items of medical equipment on the premises of the hospital the 
purchase of which was financed by General Electric and that are subject to liens in favor of General Electric and 
leases which shall be rejected; (b) the cash, cash equivalents, and accounts receivables of the Debtor; and (c) Causes 
of Action, including Chapter 5 avoidance actions. 
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by the Debtor and/or used in, associated with, or necessary to operate the Debtor’s business 

(collectively, the “Assets”).  As set forth in the LOI, prior to the closing, the Buyer may 

determine, on a case-by-case basis in the Buyer’s sole and absolute discretion, whether to acquire 

or not acquire any specific asset that is leased or encumbered by any indebtedness, lien, 

encumbrance, or other obligation.  Notwithstanding the foregoing, the Buyer shall acquire title 

to, and ownership of, the Real Property, and shall assume the outstanding indebtedness to 

ServiceFirst (the “Lender”) currently encumbering the Real Property, which, as of the date of the 

LOI, is approximately $420,000.00 in the aggregate (the “Assumed Indebtedness”). 

9. Pursuant to the LOI, the purchase price for the sale of the Assets will be the 

principal balance of the Assumed Indebtedness as of the Closing (the “Purchase Price”).  The 

Purchase Price shall be satisfied by the assumption of the Assumed Indebtedness. 

B. Assumption and Assignment of Leases and Executory Contracts 

10. Pursuant to the LOI, the Debtor shall, pursuant to 11 U.S.C. § 365, assume and 

assign to the Buyer any and all executory contracts and unexpired leases of the Debtor utilized in 

the Business as the Buyer, in its sole and absolute discretion, designates, but excluding the 

executory contracts associated with the Excluded Assets (the “Assumed Contracts”).2   The 

Buyer will not assume pre-Closing obligations or liabilities of the Debtor under the Assumed 

Contracts, such as cure payments or other amounts arising upon assumption pursuant to 11 

U.S.C. § 365.   All such cure obligations relating to the Assumed Contracts shall be paid by the 

Debtor at Closing.   The Buyer will identify and designate the Assumed Contracts two (2) 

business days prior to the hearing before this Court to approve the sale of the Assets to the 

                                                 
2 Seller and Buyer acknowledge that third party consents may be necessary for the assignment and assumption of the 
Assumed Contracts and will seek to obtain those consents.  Buyer has already informally discussed the assignment 
and assumption of the outstanding indebtedness encumbering the Real Property to Buyer (as described in Paragraph 
8) with the Lender, and the Lender has advised that such consent will be granted.  However, the assignment and 
assumption of the outstanding indebtedness remains subject to the applicable Lender’s written consent. 
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Buyer.  In no event will the Buyer assume any of the Debtor’s provider agreements with third 

party payors, and the Buyer shall have no obligations or any liability with respect to those 

provider agreements. 

11. With the exception of post-Closing obligations under the Assumed Contracts, and 

the Assumed Indebtedness, the Buyer will assume no liabilities or other obligations, commercial 

or otherwise, of the Debtor, known or unknown, fixed or contingent, liquidated or unliquidated, 

secured or unsecured, or otherwise, regardless of when the same may arise or may have arisen. 

C. Asset Purchase Agreement 

12. Consummation of the sale of the Assets to the Buyer will be subject to the 

negotiation and execution of a definitive agreement (the “Definitive Agreement”) no later than 

five (5) business days prior to the sale hearing, with terms satisfactory to the Debtor and Buyer 

and which, among other things, reflect the provisions summarized in the LOI.   The LOI does not 

set forth all of the matters upon which agreement must be reached in order for the sale to be 

consummated.  Once the Definitive Agreement has been finalized, it will be filed with the Court 

prior to the sale hearing on this Motion. 

D. Employees 

13. The Definitive Agreement shall provide that, as of the Closing of the sale of the 

Assets to the Buyer, the Debtor will terminate all of its employees who are involved in the 

operation of the Business.  It is anticipated that the Buyer may make offers of employment to 

certain employees of the Debtor as of the date of the Closing, and the Buyer has agreed to give 

first priority to the Debtor’s current employees for jobs at the Real Property and at the Buyers 

nearby healthcare facilities to the extent that they have appropriate qualifications and experience 

for available positions.   
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E.    Post-Closing Covenants.   

14. The Definitive Agreement will include the following post-Closing covenants, 

which shall be binding on Buyer: 

a. Buyer shall use commercially reasonable efforts to operate a healthcare clinic at 
the Real Property at least five calendar days during each calendar week for a 
minimum of one year from the date of the Closing; provided, however, that in the 
event that the taxing district in which the Business operates provides $400,000 of 
tax credits to Buyer for the purpose of operating the healthcare Clinic at the Real 
Property, then Buyer will expand the hours of operation of the clinic to no less 
than ten hours per day on weekdays and six hours per day on Saturdays and 
Sundays; 
 

b. Buyer shall maintain the Debtor’s patient medical records of the hospital pursuant 
to all applicable laws and requirements; and  
 

c. Buyer shall use its commercially reasonable efforts to repurpose the existing 
hospital facility located at the Real Property such that the existing hospital facility 
can be used for healthcare purposes. 
 

F.  The Sale Order 
 

15. The Sale Order approving the sale of the Assets to the Buyer, entered by the 

Bankruptcy Court under 11 U.S.C. § 363, shall be in form and substance satisfactory to the 

Buyer, in its sole discretion; shall be entered no later than September 30, 2017; and shall also 

provide, without limitation, that: 

a. The Sale Transaction is or will be a legal, valid, enforceable, and effective transfer of the 
Assets to Buyer; 
 

b. The Sale Transaction vests or will vest Buyer with good title to the Assets, which, except 
with respect to the Assumed Indebtedness, will be free and clear of all liens, claims, or 
encumbrances; 
 

c. The Sale Transaction constitutes reasonably equivalent value and fair consideration for 
the Assets being purchased; 
 

d. The Sale Transaction does not and will not subject Buyer to any liability by reason of 
such transfer under the laws of the United States, any State, or Commonwealth, territory, 
possession or the District of Columbia based, in whole or in part, directly or indirectly, on 
any theory of law, including, without limitation, any theory of successor or transferee 
liability; 
 

Case 17-40185-KKS    Doc 143    Filed 07/05/17    Page 6 of 41



7964691-1 7 

e. The leases and executory contracts of Seller designated by Buyer prior to the Sale 
Hearing date shall be assumed and assigned to Buyer as of the date of Closing pursuant to 
11 U.S.C. §365; and 
 

f. Buyer shall be found by the Bankruptcy Court to be a good faith purchaser of the Assets, 
as that term is used in 11 U.S.C. §363(m). 

 

16. The Debtor intends for the Sale to take place as promptly as possible so as to 

continue to provide healthcare in the community. 

17. The Debtor acknowledges that typically a more fulsome sale process and perhaps 

even a competitive bidding process would be appropriate for a sale of this nature.   However, 

such a process is not warranted or possible under the facts and circumstances in this case.   First, 

the Debtor has faced financial distress for a number of years.   Glass Ratner, as CRO, has done as 

detailed an analysis as possible under the circumstances.   The conclusion is unfortunate – even 

if Medicare and Medicaid reimbursements were restarted immediately, the Debtor operating as a 

hospital simply does not generate enough revenue to survive in its present form.   The Debtor has 

historically operated at a significant loss, even with tax revenue that supports the hospital. The 

cost of running a rural hospital can no longer be sustained based upon the changed demographics 

and needs of the community.  Second, the Debtor is simply running out of cash.  Again, even if 

Medicare and Medicaid reimbursements were immediately restarted, the Debtor would still not 

generate sufficient revenue to survive.  A new model of healthcare in the community is 

necessary.   Northwest Florida Healthcare, Inc. (the Buyer) operates a hospital in Chipley, 

Florida.   It is geographically well-situated to continue to operate the Debtor’s healthcare clinic, 

has already hired some employees at the Chipley hospital, and will hire as many additional 

employees as is necessary to operate the Business, in the Buyer’s sole discretion.  Additionally, 

the Buyer will use commercially reasonable efforts to identify a third party that will utilize the 

Debtor’s hospital facility for new services such as a geriatric psychological facility or memory 
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care facility that is needed in the area and which may provide many jobs for the community.  In 

short, the Debtor does not have time or available cash to conduct a longer term sale process.  The 

Debtor submits that the proposed sale is the best alternative available under the facts and 

circumstances of this case and the sale will provide for the best possible alternative for the 

community and the Debtor’s constituents and employees. 

RELIEF REQUESTED 

A. Approval of Sale 

18. The Debtor requests entry of an order approving the Sale. 

19. Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee, after notice 

and hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate[.]”  See 11 U.S.C. § 363(b)(1); see also Fed. R. Bankr. P. 6004(f)(1) (“All sales not in the 

ordinary course of business may be by private sale or by public auction.”).3  

20. To approve the use, sale, or lease of property outside the ordinary course of 

business, this Court need only determine that the Debtor’s decision is supported by “some 

articulated business justification.”  See Comm. of Equity Sec. Holders v. Lionel Corp. (In re 

Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983); Institutional Creditors of Cont’l Air Lines, 

Inc. v. Cont’l Air Lines, Inc., et al. (In re Cont’l Air Lines, Inc.) , 780 F.2d 1223, 1226 (5th Cir. 

1986); see also Official Comm. of Unsecured Creditors of LTV Aerospace & Def. Co. v. LTV 

Corp. (In re Chateaugay Corp.), 973 F.2d 141, 143-45 (2d Cir. 1992) (holding that a judge 

determining a § 363(b) application must find from the evidence presented before him a good 

business reason to grant such application); Fulton State Bank v. Schipper (In re Schipper), 933 

F.2d 513, 515 (7th Cir. 1991) (holding that a debtor in possession can sell assets of his estate 

                                                 
3 Section 1107(a) of the Bankruptcy Code provides debtors, as debtors in possession, the same authority as a trustee 
to use, sell, or lease property under section 363(b)(1). 
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outside the ordinary course of business if he has an articulated business justification); Stephens 

Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986) (holding that “a bankruptcy court can 

authorize a sale of all a Chapter 11 debtor’s assets under § 363(b)(1) when a sound business 

purpose dictates such action”); In re Sarah’s Tent, LLC, 396 B.R. 571, 573 (Bankr. S.D. Fla. 

2008) (Cristol, J.); In re Del. & Hudson Ry. Co., 124 B.R. 169, 175-76 (D. Del. 1991) (holding 

that a trustee must show that “there is a sound business purpose for conducting the sale prior to 

confirmation of a plan”); In re Gulf States Steel, Inc. of Ala., 285 B.R. 497, 514 (Bankr. N.D. 

Ala. 2002) (“[T]he Trustee has the burden to establish sound business reasons for the terms of 

the proposed sale”); In re San Jacinto Glass Indus., Inc., 93 B.R. 934, 944 (Bankr. S.D. Tex. 

1988). 

21. If a sound business reason exists, the law vests a debtor’s decision to sell property 

out of the ordinary course of business with a strong presumption “that in making a business 

decision the directors of a corporation acted on an informed basis, in good faith, and in the 

honest belief that the action taken was in the best interests of the company.”  Official Comm. Of 

Subordinated Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 

656 (S.D.N.Y. 1992) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)). 

Accordingly, parties challenging a debtor’s decision must make a showing of “bad faith, self-

interest, or gross negligence.”  Id. 

22. Ample business justification exists in this case to approve the sale of the Debtor’s 

assets.  The Debtor has considered all alternatives, with the assistance of its advisors, and 

determined that the immediate sale of substantially all of its assets is in the best interests of its 

estate and creditors.  In order to preserve and maximize the value of the Debtor’s assets, the 
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Debtor believes that the disposition of its assets must be completed in the timeframe described 

herein.   

23. The Sale serves a sound business purpose and should be approved.  The Debtor 

submits, based on the exercise of its business judgment, that the terms of the Sale are fair and 

reasonable.  Further, the Sale pursuant to section 363 of the Bankruptcy Code will return a 

greater benefit to the Debtor’s estate and its creditors than any of the alternatives, including a 

sale at a later date or an immediate shut down.  The Assets have greater value to the Buyer than 

to any other potential purchaser, and the Sale allows for continued healthcare in some form and 

the prospect of significantly more services and jobs in the future.  The Debtor’s license and 

Medicare Provider Number have significant negative issues associated with them, and the ability 

to transfer them may be impossible.  The proposed sale does not require the transfer of the 

Debtor’s license or provider number.  

24. The prior settlement with PCH released liens and claims that are not otherwise 

being assumed as part of the closing by the Buyer, and the Debtor submits that the Real Property 

and Assets can be conveyed to the Buyer. 

25. The Debtor offers that there is some concern over Chapter 61-229 of the Laws of 

the State of Florida, which is attached hereto as Exhibit “B”.   This law would seem to limit the 

ability of the Debtor to sell the Real Property (although a long term lease would be permissible 

under such law).  The Debtor submits that this Court has the authority to authorize the sale of the 

Debtor’s assets, including the Real Property.   Additionally, absent the sale, the Debtor will cease 

operating and close its doors.  The absurd result of not being able to convey the Real Property 

cannot be the intent of the law.    

Case 17-40185-KKS    Doc 143    Filed 07/05/17    Page 10 of 41



7964691-1 11 

26. The relevant Florida law contemplates that the Debtor Real Property will be 

operated as a hospital—the Campbellton-Graceville Hospital—under the guidance of the Board 

of Trustees for the Debtor.  The Debtor for its chapter 11 petition for multiple reasons and, based 

upon its present situation, it will, under any circumstance, wind down its operations and liquidate 

its assets for the benefit of its creditors and interested parties, the net result of which is that the 

Campbellton-Graceville Hospital will cease operations.  As set forth herein, the operation of a 

hospital and the expenses associated therewith are no longer viable, and the law contemplating 

the construction and operation of a hospital is no longer valid.  The law appears to authorize the 

Debtor to sell all of its assets, except for the Real Property. This restriction can be analogized to 

a restrictive covenant. As explained by Judge Olson in In re Tousa, et al., 393 B.R. 920, 922 

(Bankr. S.D. Fla. 2008), “a restrictive covenant generally creates an interest in property that 

would prevent me from permitting a § 363 sale free and clear of all liens, claims and 

encumbrances.” Id. Judge Olson, however, noted that “unreasonable restraints on alienation of 

property are unenforceable,” and that under Florida law, “[w]hen determining the validity of 

restraints on alienation, courts must measure such restraints in terms of their duration, type of 

alienation precluded, or the size of the class precluded from taking.” Id. at 923 (citations and 

quotations from Florida case law omitted). Judge Olson further noted that “Florida case law 

provides that under certain circumstances the nature of a restrictive right is so impractical given 

material intervening events, that enforcing it would be unjust.” Id. at 924. Here, such material 

intervening events, i.e., “changed circumstances”, render enforcement of the apparent permanent 

prohibition on the sale of the Real Property untenable. As stated, the premise of the law forming 

the Debtor was to operate the Real Property as a hospital; given this bankruptcy filing and the 

ongoing wind-down, it is only a matter of time before the Campbellton-Graceville Hospital 
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ceases to function at all. Put simply, the bankruptcy filing and the pending wind-down constitute 

the ultimate “material intervening events” rendering the prohibition on the sale of the Real 

Property an “unreasonable restraint" such that the Debtor should be authorized to sell the Real 

Property, along with all of the other assets of the Debtor, free and clear of all interests, including 

the prohibition on the sale of the Real Property.  Case law discussed by Judge Olson supports 

this result. See Port St. Joe Dock & Terminal Ry. Co. v. Maddox, 140 Fla. 110, 191 So. 775 

(1939); Osius v. Barton, 109 Fla. 556, 147 So. 862 (Fla. 1933).  Case law from other districts is 

in accord.  See, e.g., In re Daufskie Island Props., LLC, 431 B.R. 626, 644 (Bankr. D. S.C. 2010) 

(applying South Carolina law, relying upon Judge Olson’s decision in Tousa).  Additionally, the 

United States Bankruptcy Court for the Central District of California in Gardens Regional 

Hospital and Medical Center, Inc. recently issued an opinion that would also support the sale of 

the Real Property to the Buyer.   A copy of the opinion is attached hereto as Exhibit “C.”  

27. The Buyer has also requested that the Debtor obtain the consent of the Florida 

Attorney General and the Jackson County Board of County Commissioners.   Such approvals are 

being pursued. 

28. Based on the foregoing, the Debtor submits that the proposed Sale is in the best 

interest of the Debtor, its estate and creditors, and is based upon sound, reasoned, and informed 

business judgment warranting this Court’s approval.  

B. Elimination of 14 Day Stay 

29. Pursuant to Rule 6004(h) of the Bankruptcy Rules, unless the Court orders 

otherwise, all orders authorizing the sale of property pursuant to section 363 of the Bankruptcy 

Code are automatically stayed for fourteen days after entry of the order.   
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30. The Debtor submits that the exigent financial circumstances and the need to 

provide continuous healthcare to the community constitutes cause to permit an immediate 

closing and a waiver of the 14-day stay period. 

31. The Debtor requests that, in order to expedite the Sale, the Court waive the 

requirement that any order approving the Sale be stayed for 14 days as required by Federal Rule 

of Bankruptcy Procedure Rule 6004(h). 

C. Good Faith Finding 

32. Section 363(m) of the Bankruptcy Code protects a good-faith purchaser’s interest 

in property purchased from the debtor notwithstanding that the sale conducted under section 

363(b) is later reversed or modified on appeal.  Specifically, section 363(m) states that: 

The reversal or modification on appeal of an authorization 
under [section 363(b)] … does not affect the validity of a 
sale … to an entity that purchased … such property in good 
faith, whether or not such entity knew of the pendency of 
the appeal, unless such authorization and such sale … were 
stayed pending appeal. 

 

11 U.S.C. § 363(m).  Section 363(m) “fosters the ‘policy of not only affording finality to the 

judgment of the bankruptcy court, but particularly to give finality to those orders and judgments 

upon which third parties rely.’”  In re Chateaugay Corp., Case No. 92 CIV. 7054 (PKL), 1993 

WL 159969, *3 (S.D.N.Y. May 10, 1993) (quoting In re Abbotts Dairies of Penn., Inc., 788 F.2d 

143, 147 (3d Cir. 1986)); see also Allstate Ins. Co. v. Hughes, 174 B.R. 884, 888 (S.D.N.Y. 

1994) (“Section 363(m) . . . provides that good faith transfers of property will not be affected by 

the reversal or modification on appeal of an unstayed order, whether or not the transferee knew 

of the pendency of the appeal”); In re Stein & Day, Inc., 113 B.R. 157, 162 (Bankr. S.D.N.Y. 

1990) (“pursuant to 11 U.S.C. § 363(m), good faith purchasers are protected from the reversal of 

a sale on appeal unless there is a stay pending appeal”). 
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33. The selection of any purchaser or agent for the disposition of the Debtor’s assets 

will be the product of arm’s-length, good-faith negotiations in an anticipated competitive 

purchasing process.  The Debtor intends to request at the hearing to consider approval of the sale 

a finding that the Buyer is a good-faith purchaser entitled to the protections of section 363(m) of 

the Bankruptcy Code.   

D. Shortening Notice Period 

34. Pursuant to Bankruptcy Rule 6004(a), notice of the proposed sale of property 

outside the ordinary course of business is to be provided in accordance with Bankruptcy Rule 

2002(a)(2), (c)(1), and (k).  These provisions of Bankruptcy Rule 2002 provide, in part, that all 

creditors are to receive at least 21 days notice of a sale of estate assets outside the ordinary 

course of business, unless the court, for cause, shortens the time or directs another method of 

giving notice.  Fed. R. Bankr. P. 2002(a)(2).  Relevant here, Bankruptcy Rule 2002(c)(1) 

provides that the notice of the proposed sale of assets is to include a general description of the 

assets, the terms and conditions of any private sale, and the time fixed for filing objections.  Fed. 

R. Bankr. P. 2002(c)(1). 

35. The Debtor will provide notice of this Motion and the proposed sale of the Assets 

to all creditors listed on the matrix filed with the Court.  The Debtor requests that the notice 

period be shortened to correspond with the hearing date. 

E. Assumption and Assignment of Certain Unexpired Leases 

36. Section 365(a) of the Bankruptcy Code allows the Debtor to maximize the value of 

the Debtor’s estate by assuming executory contracts or unexpired leases that benefit the estate 

and by rejecting those that do not.  See COR Route 5 Co., LLC v. Penn Traffic Co. (In re Penn 

Traffic Co.), 524 F.3d 373, 382 (2d Cir. 2008).  Section 365 of the Bankruptcy Code authorizes 

Case 17-40185-KKS    Doc 143    Filed 07/05/17    Page 14 of 41



7964691-1 15 

the proposed assumptions and assignments, provided that the defaults under such contracts and 

leases are cured and adequate assurance of future performance is provided.  See 11 U.S.C. § 

365(f)(2). 

37. The words “adequate assurance of future performance” must be given a “practical, 

pragmatic construction” through “consideration of the facts of the proposed assumption.”  In re 

Fleming Cos., 499 F.3d 300 (3d Cir. 2007) (quoting Cinicola v. Scharffenberger, 248 F.3d 110, 

120 n.10 (3d Cir. 2001)); see also Carlisle Homes, Inc. v. Arrari (In re Carlisle Homes, Inc.), 

103 B.R. 524, 538 (Bankr. D.N.J. 1989) (same); In re Natco Indus., Inc., 54 B.R. 436, 440 

(Bankr. S.D.N.Y. 1985) (adequate assurance of future performance does not mean absolute 

assurance that debtor will thrive and pay rent); In re Bon Ton Rest. & Pastry Shop, Inc., 53 B.R. 

789, 803 (Bankr. N.D. Ill. 1985) (“Although no single solution will satisfy every case, the 

required assurance will fall considerably short of an absolute guarantee of performance.”). 

38. Among other things, adequate assurance may be given by demonstrating the 

assignee’s financial health and experience in managing the type of enterprise or property 

assigned.  See In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) (adequate 

assurance of future performance is present when prospective assignee of a lease from debtor has 

financial resources and has expressed a willingness to devote sufficient funding to business in 

order to give it strong likelihood of succeeding chief determinant of adequate assurance is 

whether rent will be paid).  See In re Vitanza, Case No. 98-19611DWS, 1998 WL 808629, at *26 

(Bankr. E.D. Pa. Nov. 13, 1998) (“The test is not one of guaranty but simply whether it appears 

that the rent will be paid and other lease obligations met.”)  In addition, where the leased 

premises are in a shopping center, a debtor assigning such lease must meet the heightened 

definition of adequate assurance of future performance in section 365(b)(3) to ensure that “[t]he 
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essential terms of a debtor’s lease in a shopping center [are] not . . . changed in order to facilitate 

assignment.”  In re Rickel Home Ctrs., Inc., 209 F.3d 291, 298 (3d Cir. 2000) (internal 

quotations and citations omitted). 

39.  The Debtor has advised that all of the Assumed Contracts are current and that 

there are no Cure Costs to be paid.   

40. The Debtor believes that the assumption of the Assumed Contracts and their 

assignment to the Buyer presents the best option for the Debtor in terms of (i) eliminating 

administrative expense claims, (ii) facilitating a section 363 sale of the Debtor’s Assets to Buyer, 

and (iii) maximizing the value of the Assets for the benefit of all creditors and stakeholders of 

the Debtor. 

41. Accordingly, the Debtor submits that the relief requested is necessary and 

appropriate, is in the best interests of the estate and creditors, and should be granted in all 

respects. 

CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court enter a Sale Order:  

(a) approving the sale of the Assets to the Buyer, free and clear of all liens, claims, 

and encumbrances, as outlined above;  

(b) determining that Chapter 61-229 of the Laws of the State of Florida does not 

prohibit the Debtor from selling the Assets, including, but not limited to, the Real Property; 

(c) determining that the Buyer is a “good faith purchaser” subject to the protections 

of 11 U.S.C. § 363(m) and the Sale is not subject to avoidance under section 363(n) of the 

Bankruptcy Code; 

(d) authorizing the Debtor to assume and assign the Assumed Contracts to the Buyer; 
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(e) authorizing the Debtor to sign any documents that are necessary to close the sale; 

(f) waiving the FRBP 6004(h) fourteen-day notice period after the entry of an order 

approving the sale; 

(g) shortening the time for notice as required under FRBP 2002; and 

(h) awarding such other and further relief that this Court deems just and proper. 

Dated:  July 5, 2017    Respectfully submitted, 

BERGER SINGERMAN LLP 
Counsel for Debtor 
313 North Monroe Street, Suite 301 
Tallahassee, FL 32301 
Tel. (850) 561-3010 
Fax (850) 561-3013 
 
By:  /s/   Brian G. Rich    

 Brian G. Rich 
 Florida Bar No. 38229 
 brich@bergersingerman.com 

 

 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that a true and correct copy of the foregoing was served on the 

5th day of July, 2017, by electronic transmission through the Court’s CM/ECF system upon all 

parties on the attached CM/ECF Service List 

 
 

 /s/   Brian G. Rich    
   Brian G. Rich 
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CM/ECF SERVICE LIST 

• Daniel Charles Curth     danc@goldmclaw.com, 
mattm@goldmclaw.com;haroldi@goldmclaw.com;seanw@goldmclaw.com 

• Michael Patrick Dickey     mdickey@barronredding.com, chodges@barronredding.com 
• Jason H. Egan     jason.h.egan@usdoj.gov 
• Nicole Mariani Noel     bankruptcynotices@kasslaw.com, nmnoel@ecf.courtdrive.com 
• Brian G. Rich     brich@bergersingerman.com, 

efile@bergersingerman.com;bwalter@bergersingerman.com;sfulghum@bergersingerman
.com;efile@ecf.inforuptcy.com 

• Frank Paul Terzo     fterzo@broadandcassel.com, jphillips@broadandcassel.com 
• United States Trustee     USTPRegion21.TL.ECF@usdoj.gov 
• Adam M Walters     awalters@walterslawpc.com 
• Alan Weiss     alan.weiss@hklaw.com, 

Brenda.reece@hklaw.com;lynette.mattison@hklaw.com 
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