IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
CAPMARK FINANCIAL GROQUP, INC., Case No. 09-13684 (CSS)
et al, (Jointly Administered)
Debtors.

STIPULATION AND ORDER GOVERNING PRODUCTION
OF CONFIDENTIAL INFORMATION

Pursuant to Federal Rule of Civil Procedure 26(c} and Federal Rule of Bankruptcy
Procedure 7026, and subject to the approval of this Court, (i) the Official Committee of
Unsecured Creditors (the "Committee") of the above-captioned debtors and debtors-in-
possession (collectively, the "Debtors"); and (ii) The Royal Bank of Scotland plc ("RBS")',
hereby stipulate and agree to the following Stipulation and Order Govemning Production of
Confidential Information in response to the Committee's Subpoena directed to Royal Bank of
Scotland, 101 East 52™ St., #1400, New York, NY 10022, dated September 17, 2010
("Protective Order").

1. All documents, deposition testimony, deposition exhibits, intetrogatory
responses, admissions, or any other information or material produced to the Committee by
RBS ("Discovery Material"} shall be used by the Committee solely for purposes of the
prosecution or defense of those certain contested matters [Docket Nos. 1525, 1527 and
1636] scheduled for hearing on October 14 and 15, 2010 ("Contested Matters") and may

not be used for any other purpose whatsoever, including but not limited to any business or

! A Secured Lender as defined in the Settlement Agreement filed on September 3, 2010.




commercial purpose, for dissemination to the media or the public, or in connection with |
any other judicial, administrative, or arbitral proceeding.

2. RBS may ‘de_signate Discovery Material produced by it as "Confidential" or
"Highly Confidential" under the terms of this Protective Order if it believes in good faith
that such Discovery Material contains or reflects non-public confidential, personal,
financial, proprietary, or commercially sensitive information. Information the disclosure of
which is prohibited or otherwise precluded from disclosure by applicable law, rule or
regulation or by the direction of any regulatory agency asserting jurisdiction over RBS
("Regulatory Agency”) ("Protected Information"), need not be designated as such by
RRBS and shall be governed exclusively by the provisions of paragraph 21 hereof.

3. "Confidential' Discovery Material includes all non-public information,
including but not limited to materials consisting of or containing information reflecting or
relating to business plans or strategies; actual or proposed transactions or business
combinations; partnerships or joint ventures; financial data; competitive analyses; fees for
services; and other confidential commercial information that, if disclosed to persons other
than those permitted under Paragraph 7, could cause competitive or other injury. For the
avoidance of doubt, "Confidential Information" shall not include” "Protected Information.”

4. "Highly Confidential" Discovery Material includes all materials that RBS
in good faith believes to be proprietary or sensitive client information; trade secrets or
other confidential research, development, business or financial information, or other
confidential commercial information that, if disclosed to persons other than those permitted
under Paragraph 8, could cause competitive or other injury. For the avoidance of doubt,

"Highly Confidential Information" shall not include "Protected Information."




5. All information derived from Confidential and Highly Confidential
Discovery Material, including but not limited to extracts, summaries, and descriptions of
such material, shall be treated in accordance with the provisions of this Protective Order. |
The Committee may object to such designation and request the removal of such |
designation, initially by contacting RBS and thereafter by Court intervention under the
procedures set forth in Paragraph 16 of this Protective Order.

6. The designation of Discovery Material as "Confidential' or "Highly
Confidential" for purposes of this Protective Order shall be made in the following manner:

a. In the case of documents (apart from depositions or other pretrial testimony): by
affixing the legend "Confidential" or "Highly Confidential" to each page
containing any Confidential or Highly Confidential Discovery Material; provided,
however, that if RBS inadvertently produces Discovery Material that it considers
to be “Confidential" or "Highly Confidential" without such designation, it may
designate such Discovery Material as "Confidential" or "Highly Confidential" by
delivering written notice of such designation and properly designated copies of
such Discovery Material promptly afier discovering that the information was
inadvertently produced, with the effect that such Discovery Material will
thercaﬁcr be subject to the protections afforded by this Protective Order to
Confidential or Highly Confidential Discovery Material,

b. In the case of depositions or other pretrial testimony: (i) by a statement on the
record, by counsel, at the time of such disclosure; or (ii} by written notice, sent to
the Committee within ten business days after receiving a copy of the tramscript

thereof; and in both of the foregoing instances, by directing the court reporter that




the appropriate confidentiality legend be affixed to the first page and all portions
of the original and all copies of the transcript containing any Confidential or
Highly Confidential Discovery Material. All deposition transcripts or other i
pretrial testimony shall be treated as Highly Confidential Discovery Material until
the expiration of the ;ccnth business day after receipt by counsel of a copy of the
transcript thereof. Thereafter, only those portions of the transcripts designated as
"Confidential" or "Highly Confidential” shall be deemed as such. The Commuttee
and RBS may modify this procedure for any particular deposition, through
agreement on the record at such deposition, without further order of the Court.

The Committee may disclose, summarize, describe, characterize, or

otherwise communicate or make available Confidential Discovery Material in whole or in

part only to the following persons:

a.

Outside or in-house counsel who represent the Committee, and the regular and
temporary employees and service vendors of such counsel (including outside
copying services and outside litigation support services) provided, however, that
such disclosure may solely be for use in accordance with this Protective Order;
Subject to Paragraph 10 hereof, experts or consultants and therr employees and
staff members engaged to assist the Committee or counsel for the Committee in
connection with the Contested Matters;

Witnesses or deponents and their counsel, during the course of or, to the extent
necessary in preparation for, depositions, testimony, or trial related to the
Contested Matters;

The Court, pursuant to Paragraphs 11 and 12 of this Protective Order;




€. Court reporters employed in connection with the Contested Matters; and

f. Any member of the Committee that has executed Exhibit A hereto; and

g Any other person only upon order of the Court or upon stipulation of RBS.

8. The Committee may disclose, summarize, describe, characterize, or
otherwise communicate or make available Highly Confidential Discovery Material in
whole or in part only to the persons described in Paragraph 7(a)(b)(d)(e) and (g); provided,
however, that the Committee may use Highly Confidential Discovery Materials at
depositions with such portions of the depositions designated as "Highly Confidential" or at
trial subject to appropriate confidentiality restrictions as set forth herein, including the
sealing of the deposition room or the courtroom to the extent necessary to restrict access to
such information to those permitted access thereto by the terms of this Protected Order.

9. Every person given access to Confidential or Highly Confidential Discovery
Material or information contamed therein:

a.  Shall not make copies, duplicates, extracts, summaries or descriptions of such
material, or any portion thereof except for use solely and directly in connection
with the Contested Matters, and each such copy is to be treated in accordance
with the provisions of this Protective Order; and

b. Shall be advised bjr the Committee that the information is being disclosed
pursuant and subject to the terms of this Protective Order and may not be
disclosed other than pursuant to the terms hereof.

10.  Confidential or Highly Confidential Discovery Matertal may be provided to
persons listed in Paragraph 7(b) above to the extent necessary for such expert or consultant

to prepare a written opinion, to prepare to testify, or to assist counsel in the prosecution or




defense of matters relating to the Contested Matters, provided that such 'expcrt or .
consultant uses such Confidential or Highly Confidential Discovery Material solely and
directly in connection with the Contested Matters, and provided further that such expert
or consultant signs an undertaking in the form attached as Exhibit A hereto.

11.  Inthe event that counsel for the Committee determines to file with the Court [
any document or other material treated as Confidential or Highly Confidential subject to
the provisions of this Protective Order, such document shall be submitted in a sealed
envelope, clearly designated as "Confidential Pursuant to Court Order Dated October 6,
2010" or "Highly Confidential Pursuant to Court Order Dated October 6, 2010" Only those
documents or portions of dbcuments containing Confidential or Highly Confidential
Discovery Material shall be filed in a sealed envelope as set forth herein. Nothing in this
frotective Order shall preclude RBS from applying to the Court for any further protective

“order relating to any document.

12.  Any document designated as "Confidential" or "Highly Confidential" may
be used in any proceeding relating to the Contested Matters, including, if otherwise
permissible, as evidence at any hearing or trial, or on appeal, without violation of this
Protective Order, but Confidential or Highly Confidential Discovery Material shall not lose
its status as such through this use. Nothing in this Protective Order, however, shall
preclude RBS from seeking an appropriate protective order from the Court, should it seck
to maintain the confidentiality of material used in open court, provided that the Commuttee
first provide 3 days written notice to RBS before the intended use of any such Confidential

or Highly Confidential information so RBS may seck a protective order from the Court.




13.  Entering into or agreeing to this Protective Order, and producing or
receiving Confidential or Highly Confidential Discovery Material or otherwise complying |
with the terms of this Protective Order, shall not:

a. Operate as an admission by the Committee that any particular Discovery Material
designated as Confidential or Highly Confidential by RBS is appropriately
designated as such;

b. - Prejudice in any way the rights of RBS to object to the production of documents
or information it considers not subject to discovery or to object to the authenticity
or admissibility into evidence of any document, testimony, or other evidence
subject to this Protective Order;

c. Prejudice in any way the rights of RBS to petition the Court for a further
protective order relating to any material, including any designated as Confidential
or Highly Confidential Discovery Material; or

d Prevent the Committee and RBS from agreeing to alter or waive the provisions or
protections provided for herein with respect to any particular Discovery Material.

14.  Nothing in this Protective Order shall bar or otherwise restrict counsel for
the Committee from rendering advice to their clients with respect to the Contested Matters
and, in the course thereof, from relying on their review of Confidential or Highly
Confidential Discovery Material, provided, however, that in rendering such advice, and
in otherwise communicating with their clients, counsel shall not disclose the contents or, if
applicable and appropriate, the existence of Confidential or Highly Confidential Discovery
Material, except, with respect to Confidential Diécovery Material, where the Committee's

clients have executed Exhibit A.




15.  If any document or information protected from discovery by the attorney- |
client privilege, work-product doctrine, the exemption for trial preparation material, or on
any other ground is nevertheless inadvertently produced, such production shall in no way
prejudice or otherwise constitute a waiver of, or estoppel as to, any claim of privilege, |
work product, or other ground for withholding production to which RBS would otherwise |
be entitled, provided that, promptly after discovering that the document or information
was inadvertently produced, RBS requests in writing (a "Return Request") that the
Committee return all Discovery Material as to which the claim of inadvertent production
has been made and destroy all copies or other rhateﬁal derived therefrom. All Discovery
Material covered by a Return Request shall be returned or destroyed as requested within
five business days of receipt of the Return Request unless the Return Request is objected to.
If the Committee objects to the Return Request, the Committee must file a motion under
seal with the Court challenging the protected status of the subject Discovery Material
within 10 business days of receipt of the Return Request. The Cﬁmmittee shall not use the
Discovery Material covered by the Return Request (or any material derived therefrom) for
any purpose pending the Court's final decision on such motion.

16.  The Committee is not obliged to challenge the designation of any Discovery
Material as "Confidential” or "Highly Confidential" at the time of receipt, disclosure, or
designation thereof, and a failure to do so shall not preclude a subsequent challenge thereto.
In the event that the Committee wishes to challenge the designation of any Discovery
Material as "Confidential" or "Highly Confidential,” the Committee shall give written
notice to counsel to RBS that the "Confidential" or "Highly Confidential" designation is

being challenged. RBS shall deliver to the Committee's counsel, within ten business days




after RBS receives the notice of challenge, a written response in which RBS states its |
agreement or refusal to withdraw the challenged designation. If RBS responds within that
ten-day period and refuses to withdraw the challenged designation, then, within ten
business days thereafter, the Committee shall waive any such challenge unless the
Committee applies to the Court for an order or ruling holding that the challenged
Discovery Material should not be deemed "Confidential" or "Highly Confidential" Any
Discovery Material as to which such an application is made shall continue to be treated as
Confidential or Highly Confidential Discoxlrery Material until the Court's decision on such
an application is issued. RBS, as the party, designating Discovery Material as Confidential
or Highly Confidential, shall have the burden of proof that such designation is appropriate.
17.  The provisions of this Protective Order shall, absent written permission of
RBS or further order of the Court, continue to be binding throughout and after the
conclusion of any matters relating to the Contested Mattérs. Within 30 business days after
receiving notice of entry of an order, judgment, or decree finally ending all matters relating
to the Contested Matters, including but not limited to any appeals therefrom, all persons
having received Confidential or Highlﬁ Confidential Discovery Material shall either fnake
a good faith effort to return such material and all copies thereof (including summaries and
excerpts) to counsel to RBS of such Confidential or Highly Confidential Discovery
Material or destroy all such Confidential or Highly Confidential Discovery Material and
certify that fact to counsel to RBS. Outside counsel for the Committee shall be entitled to
retain court papers, deposition and trial transcripts, and attorney work product (including
discovery material containing Confidential or Highly Confidential Discovery Material);

and any Discovery Material designated as Confidential or Highly Confidential that would




be unreasonably burdensome to destroy (such as archived computer records), provided,
however, that such outside counsel, and employees of such outside counsel, shall maintain |
the confidentiality thereof pursuant to the terms of this Protective Order.

18.  If the Committee or any agent or other affiliate thereof (the "Receiver") is
subpoenaed in another action or proceeding or served with a document demand or other
similar legal process in another proceeding (including any proceeding before any other |
court, arbitral panel, Regulatory Agency, law enforcement or administrative body),
("Subpoena"), and such Subpoena seeks Confidential or Highly Confidential Discovery
Material received from RBS, the Receiver (i) shall give written notice, as promptly as
possible and to the extent reasonably practicable, by hand or facsimile transmission, to
counsel to RBS; and (ii) shall object to the production of such Confidential or Highly
Confidential Discovery Material on the grounds of the existence of this Protective Order.
The burden of opposing the enforcement of the Subpoena on such grounds shall fall upon
RBS. Nothing herein shall be construed as requiring: (i) the Receiver to challenge or
appeal any order requiring production of Confidential or Highly Confidential Discovery
Material covered by this Protective Order, or to subject himself or itself to any penalties for
non—cofnpliance with any legal process or order, or to seek any relief from this Court, or (ii)
RBS to challenge any Subpoena for any reason other than to object to the production of
Confidential or Highly Confidential Information or to expend any monies or take any
action in relation thereto; provided, however, that RBS shall incur no lability or
obligation to the Committee by reason of or in relation to its response or lack of response

to such Subpoena.
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19.  This Protective Order has no effect upon, and shall not apply to, RBS's use }
of its own Confidential or Highly Confidential Discovery Material for any purpose.
Nothing contained herein (i) shall impose any restrictions on the use or disclosure by the
Committee of any Confidential or Highly Confidential Discovery Material obtained |
lawfully by the Committee independent of the discovery addressed by this Protective Order,
or (i) prevent the Committee from disclosing Confidential or Highly Confidential
Discovery Material to any individuval to whom RBS previously providec_i the Confidential
or Highly Confidential Discovery Material, provided the Committee shall not disclose such
information to such individual if it knows or has a reasonable basis to believe that such
individual obtained such information either in violation of the Protective Order or
otherwise without the express consent of RBS.

20.  The Committee and RBS agree to be bound by the terms of this Protective
Order pending the entry by the Court of this Protective Order, or an alternative thereto
which is satisfactory to the Committee, RBS, and the Court, and any violation of the terms
of this Protective Order while entry by the Court is pending shall be subject to the same
sanctions and penalties as if this Protective Order had been entered by the Court. Any
violation of the terms of this Protective Order shall be punishable by relief deemed
appropriate by the Court.

21.  Notwithstanding any provision of this Protective Order to the contrary, RBS
shall not be required to disclose to any person, including those otherwise permitted access
to Confidential or Highly Confidential Information hereunder, Protected Information
should RBS be required or requested by a Regulatory Agency to refrain from doing so nor

shall RBS be required to disclose Protected Information if, upon advice of counsel, such
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disclosure would violate any law, rule, or regulation of a Regulatory Agency or such other |

governmental agency or entity asserting jurisdiction over RBS.
22, Notice required hereunder shall be in writing and shall be sent by hand or |

overnight delivery service to the addresses set forth below: |
Ifto RBS:

Clifford Chance US LLP

31 West 52nd Street

New York, New York 10019

Attn:  Andrew Brozman
Anthony Candido
Sarah Campbell

with copy to:

The Royal Bank of Scotland plc
600 Washington Blvd.
Stamford, CT 06901

Attn:  Brian Geldert

If to Commuttee:

Kasowitz, Benson, Torres & Friedman LLP
1633 Broadway

New York, New York 10019

Attn:  Adam Shiff

David Ross

Jeffrey Gleit

-12-




Dated: September 27, 2010
lemmgton Delaware

Neil B. Glassman (No. 2087) .. Adam G, Landis (No. 3407)
Jamie L. Edmonson (Ne. 4247) RS \wMathew B. McGuire (No, 4366}
GianClaudio Finizio (No. 4253} {J.,.,. . LANDIS RATH & COBB LLP

BAYARD, P.A, 2.6 010 Market Street, Suite 1800

222 Delaware Avenue, Suite 900 ' Wilmington, DE 19801

Wilmington, Delaware 19899 Telephone: {302) 467-4400

(302) 655-5000 Facgimile: (302) 467-4450

(302) 658-6395 (facsimile)

: and

Co-Counsel for the Official Committee of

Unsecured Creditors " Andrew Brozman (Admited Pro Hac Vice)
Anthony Candido (ddmitted Pro Hac Vice)

and Sarzh Campbell (4dmitted Pro Hac Vice)
CLIFFCRD CHANCE US LLFP

Adam L. Shiff 31 West 52nd Street

David E. Ross New York, New York 10019-6131

Jeffrey R. Gleit (212) 878-8000

Michele Angell Counsel to The Royal Bamk of Scotland ple

KASOWITZ, BENSON, TORRES

& FRIEDMAN LLP

1633 Broadway

New York, New York 106019
(212) 506-1700
(212) 506-1800 (facsimile)

Special Litigation Counsel for the Official
Committee of Unsecured Creditors
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EXHIBIT A

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

CAPMARK FINANCIAL GROUP, INC,, Case No. 09-13684 (CSS)

et al., (Jointly Administered)
Debtors.-

I hereby certify (i) my understanding that Confidential and/or Highly Confidential |

Discovery Material is being provided to me pursuant to the terms and restrictions of the
Stipulation and Order Governing Production of Confidential Information ("Protective Order"),
and (ii) that T have read the Protective Order. I understand the terms of the Protective Order, and
I agree to be fully bound by those terms. I agree to submit to the jurisdiction of the United States
Bankruptcy Court for the District of Delaware for purposes of any dispute concerning this
- certification or the Protective Order or their enforcement and waive any argument that the
District of Delaware is an improper or inconvenient forum for such purpose. Upon the
conclusion of proceedings and any appeals related to the Contested Matters, or when I no longer
have any reason to possess the Confidential or Highly Confidential Discovery Material,
whichever shall first occur, 1 hereby agree to return all copies of information designated as
"Confidential" or "Highly Confidential” to the party who furnished the same to me or certify that
the same has been destroyed.

Dated: Signature:




