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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 

In re:  § Chapter 11 
 §  
Carl Merkle § Bankruptcy Case No. 16-50026  

 §  
Debtor §  

 
DEBTOR’S MOTION TO APPROVE SALE OF REAL ESTATE ASSET FREE AND 

CLEAR OF ALL INTERESTS EXCEPT TENANT LEASES PURSUANT TO 11 U.S.C. § 
363(b) and (f) 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE; Carl Merkle, (the 

“Debtor”), Debtor and Debtor-in-Possession in the abovementioned case, respectfully files this 

Motion to Approve Sale of Real Estate Asset Free and Clear of all Interests Except Tenant 

Leases Pursuant to 11 U.S.C. § 363(b) and (f), and would show the following: 

I. PROCEDURAL HISTORY 

1. On February 1, 2016, Debtor filed a petition under Chapter 11 of the Title 11, United 

States Code (“Case”), 11 U.S.C. §§ 101-1330 as a "small business" debtor. Debtor has continued 

in possession and management of its property as Debtor-in-Possession pursuant to §§ 1107 and 

1108 of the Bankruptcy Code. 

II. JURISDICTION AND VENUE 

2. This Court has jurisdiction to hear this motion pursuant to 28 U.S.C. §§ 157 and 1334. 

This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue is proper before this Court 

pursuant to 28 U.S.C. §§ 1408 and 1409. 
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III. FACTUAL BACKGROUND 

3. On May 9th, 2017, Debtor signed a real estate contract (“Real Estate Contract” 

hereinafter) to sell land located at 4535 Schertz Road, San Antonio, TX 78233, NCB 12517, 551 

E8. Lot 3 & 18, Blk. 7, Bexar County, Texas (the “Property”) to Ron Shay & Jeff Chapparo 

and which Contract was subsequently assigned to Hero’s Village, LLC (the “Buyers” 

hereinafter)1 or its assigns. The contract originally provided a purchase price of $1,400,000.00. 

The sales price was then decreased to $1,325,000.00. The Buyers are now willing and able to 

close on the sale.  There is a proposed closing date under the contract of June 12, 2017.2 

4. The Property is a 28-unit apartment complex. Bexar County assessed the value of the 

property at $1,500,530.00.3  Stouffer & Associates Real Estate Appraisers appraised the value of 

the Property at $1,330,000.00.4 

5. The Property currently has twenty-three tenants and/or occupied units.  

6. On May 18, 2017 Capital Crossing Servicing Company, LLC and/or Pilgrim REO, LLC 

filed an amended proof of claim against the Property in the amount of $964,253.16.  Debtor 

objects to the claim and believes after hearing the objection, the court will disallow most or all of 

the claim and find the claim is not secured.  The payoff amount owed to the secured lender 

(according to the lender’s records) on this real estate is $967,678.68 as of May 31st, 2017, this 

amount is also objected to, however according to the secured lender the loan continues to accrue 

interest at $142.73 daily thereinafter.  

                                                
1 Real Estate Contract attached as Exhibit A and amendment attached as A-1 
2 See Seller’s Statement attached as Exhibit B 
3 See Bexar County Tax Appraisal attached as Exhibit C 
4 See Stouffer & Associates Real Estate and Appraisers and Consultants report attached as Exhibit D. 

16-50026-cag  Doc#166  Filed 05/23/17  Entered 05/23/17 13:42:08  Main Document   Pg 2 of
 8



3	

7. Bexar County filed a claim for property taxes in the amount of $66,598.60.  Janie Merkle 

filed a secured claim, based on a property division agreement in divorce proceedings, in the 

amount of $184,143.42.  

8. Any additional claims against this estate are anticipated to be less than $50,000.00. 

IV. RELIEF REQUESTED 

9. Debtor requests the Court authorize sale of the Property to the Buyers free and clear of all 

interest except the sale shall be subject to the aforementioned leases. Out of closing, Debtor 

requests Capital Crossing Servicing Company, LLC and/or Pilgrim REO, LLC, Bexar County, 

Janie Merkle, and all closing costs be paid at their claimed amounts with Debtor reserving the 

right to contest the amounts paid post closing.  

10. Any payments made to Capital Crossing Servicing Company, LLC and/or Pilgrim REO, 

LLC are subject of adjustment by this Court pending the outcome of claims objections as stated 

in the Confirmation Order. 

11. Debtor further requests that Administrative Expenses of $10,000.00 plus outstanding 

monthly fees of $5,000.00 be paid to The Smeberg Law Firm (Attorneys) following the closing 

of the Property sale.    

12. Debtor requests the remaining funds be held either in escrow with the title company or if 

the title company is unable or unwilling to hold the funds, the funds be held in the Guerra Days 

Law Group, PLLC account at Chase Bank until further order of the Court. 

V. ARGUMENTS AND AUTHORITY 

13. Section 363(b)(1) of the Bankruptcy Code provides that, “the Trustee, after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.” 11 U.S.C. § 363(b)(1). Courts generally have applied four factors in determining whether 
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to approve a sale pursuant to § 363 of the Bankruptcy Code: (1) whether a valid business 

justification exists for the proposed transaction; (2) whether fair consideration is provided; (3) 

whether the transaction has been proposed in good faith; and (4) whether adequate and 

reasonable notice is provided. 240 North Brand Partners, Ltd. V. Colony GFP Partners, L.P. (In 

re 240 North Brand Partners, Ltd.), 200 B.R. 653, 659 (9th Cir. B.A.P. 1996); United States 

Internal Revenue Service v. Moberg Trucking, Inc. (In re Moberg Trucking, Inc.), 112 B.R. 362, 

364 (9th Cir. B.A.P. 1990) (dissenting) (citing the four factors in determining whether a sale 

pursuant to § 363(b) should be approved). As set forth herein, cause exists with respect to the 

sales encompassed within this Motion. 

14. The Debtor also proposes the sale of the Property be “free and clear” of interests to the 

fullest extent in accordance with section 363(f) of the Bankruptcy Code. Section 363(b)(1) of the 

Bankruptcy Code provides that a trustee “after notice and a hearing, may use, sell, or lease, other 

than in the ordinary course of business, property of the estate.” This provision generally allows a 

trustee (in this case Debtor subject to court approval) to sell property of the estate outside the 

ordinary course of business where the proposed sale is a sound exercise of the trustee’s business 

judgment, the sale is proposed in good faith, and is for fair value. Committee of Equity Security 

Holders v. Lionel Corporation (In re Lionel Corp.), 722 F.2d 1063, 1010 (2d Cir. 1983). 

15. One or more of the following must also be demonstrated in order for a sale to be free and 

clear of interests pursuant to section 363(f) of the Bankruptcy Code when: 

a. Applicable non-bankruptcy law permits a sale free and clear of such interest; 

b. The holder of the interest consents 
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c. The interest is a lien and the price at which the property is to be sold exceeds the 

aggregate value of all liens against it;5 

d. The interest is in bona fide dispute; or, 

e. The holder of the interest could be compelled in a legal or equitable proceeding to 

accept a monetary satisfaction of such interest. 

16. The Bankruptcy Code Authorized the Debtor to sell the Property. 

17. Debtor proposes to sell the Property and consents to the sale. Other than the Debtor, the 

other parties holding an interest in the Real Property are creditors holding liens to secure the 

payment of debts. The Property was appraised by Bexar County at $1,500,530.00 and the price 

being obtained by the Debtor is LESS than the appraised value. However, the amount being 

obtained is enough to pay the secured creditor, taxes, closing costs, all other likely creditors. In 

regard to Capital Crossing Servicing Company, LLC and/or Pilgrim REO, LLC, the claim is 

subject to a bona fide dispute. Even if the Lender’s claim is found valid, it is in Lender’s interest 

to have the property sold. 

18. Under these conditions, Debtor contends the sale is in the best interest of the estate and 

its creditors and should be approved.  

VI. NOTICE AND OBJECTIONS 

19. An element for the approval of a sale under § 363(b) of the Bankruptcy Code is the 

requirement that interested parties receive adequate and reasonable notice. Debtor’s attorney has 

caused a copy of this Motion to be served First Class United States Mail upon (1) the Debtor; (2) 

the Trustee, (3) the secured creditors of the Debtor; (4) the twenty largest unsecured creditors of 

the Debtor; (5) the United States Trustee; and (6) those persons who have formally appeared in 

this Case and requested service pursuant to Bankruptcy Rule 2002; and (7) all applicable 
                                                
5 See Seller’s Statement attached as Exhibit B 
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government agencies to the extent required by the Bankruptcy Rules and the Local Rules. The 

Debtor submits that no other or further notice need be provided. 

20. Debtor is seeking expedited consideration. Only appearance at the hearing shall be 

required to preserve an objection to sale. 

21. WHEREFORE, the Debtor respectfully requests that the Court enter an order approving 

the sale in accordance with the terms and conditions set out in this Motion and granting such 

other relief as is just and proper. 

Dated: May 23, 2017. 

Respectfully submitted, 
 
 
/s/ Ricardo Guerra 
Ricardo Guerra 
Guerra | Days Law Group, PLLC, State Bar 
No. 24074331 
Attorney for Debtor 
2211 Rayford Rd.  Ste. 111, #134 
Spring, Texas 77386 
Tel.  281.760.4295 
Fax. 866.325.0341 
Bankruptcy@guerradays.com 

 
 
 
 
 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on May 22, 2017, a true and correct copy of the 
foregoing, was served by U.S. First Class mail and/or ECF Transmission on the US Trustee, 
Standing Chapter 11 Substitute Trustee, Debtor, Parties in Interest and Parties Requesting 
Notice. 

/s/ Eric Days 
       Eric Days
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SERVICE LIST: 
 
DEBTOR 
 
Carl Merkle 
4535 Schertz Road Apt. 
406  
San Antonio, Texas 78233 
 
GOVERNMENTAL 
ENTITIES 
 
U.S. Trustee 
Attn: James Rose 
P.O. Box 1539 
San Antonio, TX 78295-
1539 
 
U.S. Attorney 
Attn: Bkcy Division 
601 NW Loop 410, Suite 
600 
San Antonio, Texas 78216 
 
Comptroller of Public 
Accounts 
P.O. Box 149359 
Austin, TX 78714-9359 
 
Internal Revenue Services 
Special Procedures Branch 
300 E. 8th St. STOP 5026 
AUS 
Austin, TX 78701 
 
County of Bexar 
Attn:  David G. Aelvoet 
Linebarger Goggan Blair 
&Sampson, LLP 
711 Navarro Street, Suite 
300 
San Antonio, Texas 78205 
 
SECURED CREDITORS   
 
Pilgrim REO, LLC 

C/o Capital Crossing 
Service Company 
99 High Street 
Boston, MA 02110 
 
David Gragg 
Langley & Banack 
745 E Mulberry Ave #900 
San Antonio, Texas 78212  
 
 
TWENTY LARGEST 
CREDITORS   
 
Acadian Ambulance 
Service  
PO Box 929970 
130 E Kaliste Saloom 
Road 
Lafayette, LA 70509 
 
Account Control Techno 
21700 Oxnard St, Ste 1400 
Woodland Hills, CA 91367 
 
Bank of America  
PO Box 26012 
Greensboro, NC 27410 
 
Baptist Medical Center  
P.O. Box 843810 
Dallas, TX 75284-3810 
 
Bexar County Tax 
Assessor-Collector 
Attn: Bankruptcy Dept. 
PO Box 839950 
San Antonio, TX 78283-
3950 
 
Caf/Carmax Auto  
Attn: Bankruptcy 
PO Box 440609 
Kennesaw, GA 30160 

 
Capital One  
Attn: Bankruptcy 
PO Box 30285 
Salt Lake City, UT 84130 
 
Chelsea Lew  
15 Woodmere Blvd 
Woodmere, NY 11598-
2125 
 
Citibank 
Citicorp Credit Services 
Attn: Centralized 
Bankruptcy 
PO Box 790040 
St Louis, MO 63179 
 
City of San Antonio, EMS  
621 N. Alamo 
San Antonio, TX 78215 
 
Home Depot (Citibank 
USA) 
Attn: Centralized 
Bankruptcy 
Po Box 790328 
St. Louis, MO 63179 
 
Ilchenko Design & 
Construction, LLC 
4535 Schertz Road, #406 
San Antonio, TX 78233 
 
Internal Revenue Service  
P.O. Box 7346 
Philadelphia, PA 19101-
7346 
 
Janie J. Merkle 
6 Williamsburg 
Irvine, CA 92620 
 
Julie Merkle 
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1216 Conway Ave.  
Costa Mesa, CA 92626 
 
Synchrony Bank/Walmart 
PRA Receivables 
Management, LLC 

PO Box 41021 
Norfolk, VA 23541 
 
Texas Comptroller of 
Public Accounts 
P.O. Box 149359 

Austin, TX 78714-9359 
 
Verizon 
500 Technology Dr, Suite 
500 
Weldon Spring, MO 63304
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TEXAS ASSOCIATION OF REALTORS®
COMMERCIAL CONTRACT AMENDMENT

USE OF THIS FORM BY PERSONS WHO ARE NOT MEMBERS OF THE TEXAS ASSOCIATION OF REALTORS® IS NOT AUTHORIZED.
©Texas Association of REALTORS®, Inc. 2010

AMENDMENT TO COMMERCIAL CONTRACT BETWEEN THE UNDERSIGNED BUYER AND SELLER
CONCERNING THE PROPERTY AT

Effective  , Seller and Buyer amend the contract as follows: (Check all applicable
boxes.)

A. Sales Price: The sales price in Paragraph 3 of the contract is changed to:

Cash portion payable by Buyer at closing. . . . . . . . . . . . . . . . . . . . . . . . . . . .$

Sum of all financing described in the contract.  . . . . . . . . . . . . . . . . . . . . . . .$

Sales price (sum of cash portion and sum of all financing) . . . . . . . . . . . . . . $

B. Property Description: The Property's legal description in Paragraph 2A of the contract is changed to:

C. Repairs: Buyer accepts the Property in its present condition except that Seller, at Seller's expense, will
complete the following before closing:

(TAR-1932) 1-26-10 Initialed for Identification by Seller:  ,  , and Buyer:  ,    Page 1 of 2

  Phone:   Fax:    
     Produced with zipForm® by zipLogix  18070 Fifteen Mile Road, Fraser, Michigan 48026    www.zipLogix.com

4535 Schertz Road, San Antonio, TX 78233

May 9, 2017

X

331,250.00

993,750.00

1,325,000.00

Austin City Realty Sales, 2501 N Lamar Suite 300 Austin, TX 78705 (512)665-6184 Northeast Village
Julie Atterbury
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Amendment to Commercial Contract concerning

D. Extension of Feasibility Period: For nominal consideration, the receipt of which Seller acknowledges,
and the consideration described under (1) or (2) below, if any, Buyer's right to terminate under
Paragraph 7B of the contract is extended until 11:59 p.m. on  .

(1) The independent consideration for Buyer's right to terminate that will be deducted from the earnest
money if Buyer terminates the contract under Paragraph 7B(1) is increased to a total amount of
$  . (Insert an amount greater than the amount in Paragraph 7B(1) of the contract.)

(2) Buyer has paid Seller additional consideration of $  for the extension. This
additional consideration  will  will not be credited to the sales price upon the closing of the sale.

E. Closing: The closing date in Paragraph 10A of the contract is changed to  .

F. Expenses: At closing Seller will pay the first $  of Buyer's expenses under
Paragraph 13 of the contract.

G. Waiver of Right to Terminate: Upon final acceptance of this Amendment, Buyer waives the right to
terminate under Paragraph 7B of the contract.

H. Other Modifications:

Seller:

By:

By (signature):
Printed Name:
Title:

By:

By (signature):
Printed Name:
Title:

Buyer:

By:

By (signature):
Printed Name:
Title:

By:

By (signature):
Printed Name:
Title:

(TAR-1932) 1-26-10    Page 2 of 2

                                                   Produced with zipForm® by zipLogix  18070 Fifteen Mile Road, Fraser, Michigan 48026    www.zipLogix.com                      

4535 Schertz Road, San Antonio, TX 78233

Carl N Merkle

Carl Merkle

Ron Seay/Jeffrey Chaparro and/or
assigns


Ron Seay

Jeff Chaparro

Northeast Village
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TEXAS ASSOCIATION OF REALTORS®
COMMERCIAL CONTRACT ASSIGNMENT OF BUYER'S INTEREST

USE OF THIS FORM BY PERSONS WHO ARE NOT MEMBERS OF THE TEXAS ASSOCIATION OF REALTORS® IS NOT AUTHORIZED.
©Texas Association of REALTORS®, Inc. 2014

ASSIGNOR:

ASSIGNEE:

Address:
Phone: E-mail:
Fax: Other:

SELLER:

PROPERTY:

CONTRACT: A Commercial Contract -  Improved Property  Unimproved Property executed by Assignor
(as Buyer) and Seller concerning the Property, having an effective date of  ,  .

For and in consideration of TEN AND NO/100 DOLLARS ($10.00) and other good and valuable consideration
paid by Assignee to Assignor, Assignor hereby assigns Assignor's interest in the Contract, including
Assignor's interest as Buyer and Assignor's interest in the earnest money in the amount of $
to Assignee, and Assignee hereby assumes all of Assignor's responsibilities and obligations associated with
Assignor's interest in the Contract.

SPECIAL PROVISIONS:

This Assignment shall be effective as of  ,  .

(TAR-1943) 4-1-14    Page 1 of 2
  Phone:   Fax:    

     Produced with zipForm® by zipLogix  18070 Fifteen Mile Road, Fraser, Michigan 48026    www.zipLogix.com

Ron Seay & Jeff Chapparo

Hero's Village, LLC 

Care of Ron Seay PO Box 151355 Austin, TX 78715
(512)689-6742 ronseay@yahoo.com ; 2jeffchap@gmail.com

(512)986-3095

Carl Merkle

4535 Schertz Rd, San Antonio, TX  78233-6964

X
April 12 2017

50,000.00



Ron Seay is a licensed Real Estate Broker and Principal in Hero's Village, LLC

May 16 2017

Austin City Realty Sales, 2501 N Lamar Suite 300 Austin, TX 78705 (512)665-6184 Northeast Village
Julie Atterbury
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Commercial Contract Assignment concerning:

Assignor:

By:

By (signature):
Printed Name:
Title:  Date:

By:

By (signature):
Printed Name:
Title:  Date:

Assignee:

By:

By (signature):
Printed Name:
Title:  Date:

By:

By (signature):
Printed Name:
Title:  Date:

Seller consents to the assignment of Assignor's interest in the Contract to Assignee.

Seller:

By:

By (signature):
Printed Name:
Title:  Date:

By:

By (signature):
Printed Name:
Title:  Date:

(TAR-1943) 4-1-14    Page 2 of 2

                                                   Produced with zipForm® by zipLogix  18070 Fifteen Mile Road, Fraser, Michigan 48026    www.zipLogix.com                      

4535 Schertz Rd, San Antonio, TX  78233-6964

Ron Seay & Jeff Chapparo

Ron Seay

Jeff Chapparo

Hero's Village, LLC 

Jeff Chapparo
President

Carl Merkle

Carl Merkle

Northeast Village

DocuSign Envelope ID: 6CA005F0-310F-47F5-8DB9-83F68DA6E0CE

5/17/2017

5/17/2017

5/17/2017

5/17/2017
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