
 

 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT NEBRASKA 

In re: 

S3 DIGITAL CORP.,1 

Debtor. 
__________________________________ 
 
In re: 
 
            CIRCLE MEDIA, INC., 
 
                                     Debtor. 

Case No.  17-81540 

Chapter  11 
 

 
 

                Case No.  17-81541 
 

                        Chapter  11 
 

 

DEBTORS’ MOTION TO ESTABLISH AND APPROVE (I) BIDDING PROCEDURES 
AND BID PROTECTIONS RELATED TO THE SALE OF DEBTORS’ ASSETS FREE  

AND CLEAR OF LIENS, ENCUMBRANCES, AND INTERESTS, AND (II) 
ASSUMPTION AND ASSIGNMENT PROCEDURES  

The above-captioned debtors and debtors-in-possession (collectively, the “Debtors”) 

hereby request that the Court enter an Order pursuant to 11 U.S.C.  § 105(a), 363, and 365 and 

Federal Rules of Bankruptcy Procedure 2002, 6004, and 9006 (a) approving Debtors’ proposed 

bidding procedures and the bid protections, attached as Exhibit “A” (the “Bid Procedures”), and 

notice procedures with respect to the same, (b) approving, subject to the Bid Procedures, the sale 

of substantially all of Debtors’ assets free and clear of liens, claims, encumbrances, and interests 

(the “Sale”), and (c) scheduling the final hearing to approve the Sale (the “Sale Hearing”).  In 

support of this Motion, Debtors state as follows:  

 

 

                                                
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, are:  S3 
Digital Corp. (9650); and Circle Media, Inc. (9123).  The Debtors’ location is 20965 Corral Road, Omaha, NE 68022. 
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Introduction 

1. The Debtors have entered into a purchase agreement (the “Stalking Horse 

Purchase Agreement”) dated as of October 27, 2017, by and among the Debtors and Circle 

Orange LLC (the “Stalking Horse Bidder”) for the sale of substantially all of Debtors’ assets, 

including its proprietary software, Fan.DexDMS (defined below).   

2. Under the Stalking Horse Purchase Agreement (which is further described 

below), the consideration that will be paid to Debtors’ estates will be not less than $500,000.00.  

Debtors believe that this represents the highest and best value for the assets and that by 

combining the Stalking Horse Purchase Agreement with the Bid Procedures, the Debtors will 

maximize the value of their bankruptcy estates for the benefit of all parties in interest. 

Relief Requested 

3. Debtors are requesting the following specific relief pursuant to this Motion: 

a. The Court’s approval of the proposed Bid Procedures; 

b. The Court’s approval of the form and manner of notice with respect to the 

matters described herein, including the Bid Procedures; 

c. The Court’s approval of the Debtors’ selection of the Stalking Horse 

Bidder, including the bid protections for the Stalking Horse Bidder set 

forth in the Bid Procedures, and Debtors entering into the Stalking Horse 

Purchase Agreement; 

d. The scheduling of the Sale Hearing; 

e. The Court’s approval of the Debtors’ request to shorten the notice period 

to seven (7) calendar days and set an expedited hearing date for November 

6, 2017 at 1:00 p.m. Central Time or as soon thereafter as possible, to hear 

and consider this Motion;  
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f. The Court’s authorization for the sale and other disposition of 

substantially all of Debtors’ assets free and clear of liens, claims, interests, 

and encumbrances with any such interest to attach to the proceeds with the 

same validity and priority as such liens had prior to the competition of the 

sale; and 

g. Any relief related to the foregoing requests. 

Jurisdiction & Venue 

4. This Court has jurisdiction pursuant to 28 U.S.C. §§ 157 and 1334.  This matter is 

a core proceeding under 28 U.S.C. §157(b)(2).   

5. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

Background 

A. Debtors’ Business Background and Chapter 11 Filing. 

6. On October 27, 2017 (the “Petition Date”), S3 Digital Corp. (“S3 Digital”) and 

Circle Media, Inc. (“Circle Media”) filed voluntary petitions for relief under chapter 11 of the 

United States Bankruptcy Code. 

7. As of the Petition Date, Debtors continue to operate their businesses as debtors-

in-possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code. 

8. No trustee, examiner, or creditor committee has been appointed in either case. 

9. S3 Digital Corp., together with its wholly-owned subsidiary, Circle Media, Inc., is 

a data analytics marketing company primarily serving the sports market, with capabilities 

extending into other verticals, such as e-commerce and the arts. The company aggregates 

numerous disparate databases containing consumer information (i.e., tickets, donations, 

merchandise, concessions, email, mobile, and social media) to create comprehensive consumer 
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fan profiles through its proprietary platform Fan.Dex Data Management Solution 

(“Fan.DexDMS”). These profiles are used by sports properties and their partners to develop 

sophisticated marketing and sales strategies tailored to individual fans and consumers. This data-

powered approach leads to deeper and stronger fan and consumer engagement, which can 

dramatically increase revenue and decrease marketing and customer support costs for clients.  S3 

Digital Corp. is headquartered in Omaha, Nebraska. 

10. Founded in 2012, Circle Media, Inc. is one of the leading sports fan intelligence 

and engagement platforms.  Through its proprietary data management platform, Fan.DexDMS, 

Circle Media, Inc. powers the “Fan Graph” for sports properties, ranging from universities to 

leagues to individual teams.  Circle Media, Inc. enables these sports properties to integrate 

property-specific and third-party databases and to unlock the value behind this data.  This data 

can then be used to drive highly targeted engagement of sports fans from sports properties 

themselves, as well as companies, brands, advertisers, and sponsors. 

11. Circle Media, Inc. provides two key products to sports properties: i) the 

Fan.DexDMS platform; and ii) Fan Profiles.  The Fan.DexDMS platform serves as the 

intelligence layer connecting disparate on-property and third-party databases containing fan-

specific information, including demographics, psychographics, behavior, and relationships.  The 

Fan Profiles, created by the Fan.DexDMS platform enable sports properties to utilize the data to 

drive more meaningful engagement with fans, through various channels including social media, 

traditional media, special engagements, and commerce. By utilizing Circle Media, Inc.’s “Big 

Data” approach to fan intelligence, sports properties are enabled to generate potentially 

meaningfully higher return-on-investment, an overall increase in fan engagement, and an 

increase in revenue across their entire ecosystem (i.e., ticketing, merchandise, and development). 
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12. Some of Circle Media, Inc.’s current and past direct and indirect clients include 

Notre Dame, University of Iowa, Rutgers, LSU, Temple, St. Joseph’s, University of Central 

Florida, Virginia, UAB, Siena, FIU, Temple, University of San Francisco, Georgia State, 

Louisville, and Arizona Interscholastic Association. 

13. Despite Circle Media, Inc.’s affiliation with outstanding universities and 

interscholastic associations, Circle Media, Inc. has struggled to turn prospects into paying 

customers as quickly as it had anticipated and has spent more capital developing the propriety 

software than anticipated, and thus, it has not generated the amount of revenue that it had 

anticipated, causing a financial strain that, along with pending litigation, has prevented the 

Debtors from raising additional capital. 

14. In 2015, Debtors were named as third-party defendants in a lawsuit in the 

Supreme Court of the State of New York, County of New York (Index No. 161128/2015) related 

to the breach of a lease of the twelfth (12th) floor at 85 Fifth Avenue, New York, New York that 

resulted in a judgment being entered against the Debtors, which Debtors appealed. 

15. Moreover, Debtors recently were named as defendants in a lawsuit in the Superior 

Court of the State of California in and for the County of San Francisco for breach of contract.  

16. These lawsuits, coupled with slower-than-expected revenue growth, have 

impeded the Debtors’ ability to raise capital and/or sell their assets. 

17. Recognizing the need to explore strategic alternatives, the Debtors retained the 

investment banker, Frontcourt Group, LLC (“Frontcourt”), in July 2016 through November 2016 

to market the Debtors to potentially interested parties. In connection with this process, Frontcourt 

compiled diligence information, prepared a confidential information memorandum, and 

compiled a targeted list of strategic and financial buyers. 
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18. Despite these efforts, and subsequent due diligence and discussions with 

potentially interested parties, this marketing process did not give rise to a viable transaction, in 

large part because of the pending litigation, lower than anticipated annual revenue, and a 

significant outstanding balance of account payables.  From November to the present, the Debtors 

have continued to explore a transaction with interested parties to maximize value, in addition to 

maintaining contact with certain potentially interested parties.  However, the Debtors’ financial 

position has continued to deteriorate. 

19. To preserve and maximize value, the Debtors again sought to implement a sale 

process, this time in connection with a chapter 11 filing that would allow the assets to be sold 

free and clear.  Through this process, after vigorous marketing efforts and discussions with 

potentially interested parties, the Debtors determined that the stalking horse bid from the 

Stalking Horse Bidder offered the Debtors the best alternative to maximize value for their estates 

and creditors. 

20. Debtors’ need to proceed swiftly cannot be overstated.  It is critical for the 

Debtors’ preserving value for the benefit of their estates to consummate a sale to monetize their 

assets as soon as possible because every day that passes without a sale requires the Debtors to 

expend precious resources on employees and critical trade vendors that could be used to repay 

creditors.  Once a sale is consummated, those costs will decrease dramatically. 

21. A detailed description of the Debtors, their businesses, and the facts and 

circumstances supporting this Motion and Debtors’ chapter 11 cases are set forth in the 

Declaration of Joseph Casey, Chief Executive Officer of Debtors, in Support of Chapter 11 

Petitions and First Day Motions, which was filed contemporaneously with Debtors’ voluntary 

petitions. 
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B. Summary of the Timeline of the Proposed Sale. 

22. The Debtors request that the Court approve the following proposed timeline in 

connection with this Motion, the proposed Bid Procedures, and the approval of the Sale: 

Event Deadline 

Hearing on this Motion   November 6, 2017 at 1:00 p.m. Central Time 

Bid Deadline  November 22, 2017 at 5:00 p.m. Central Time  

Auction (if necessary)  November 27, 2017 at 9:00 a.m. Central Time  

Sale Objection Deadline  November 28, 2017 at 5:00 p.m. Central Time 

Sale Hearing  November 29, 2017 at 1:00 p.m. Central Time 

 
C. Summary of the Stalking Horse Purchase Agreement. 

23. The following summarizes the material terms and conditions of the Stalking 

Horse Purchase Agreement, which is attached as Exhibit “B”.  To the extent that there is a 

conflict between the summary herein and the Stalking Horse Purchase Agreement, the Stalking 

Horse Purchase Agreement controls: 

Provision Description 

Purchaser 

APA Preamble 

Circle Orange LLC and/or its assignee or designee 

Purchased Assets 

APA § 2.1 

Any and all of Circle Media’s right, title, and interest in, among other 
things and without limitation, the following: 

• tangible assets, such as personal property, including, without 
limitation, computers; 

• all Accounts Receivable, the Transferred Contracts, Intellectual 
Property, Permits, insurance benefits, rights and proceeds, most 
books and records, and goodwill; and 

• claims against any third parties in respect of the Purchased 
Assets and/or any Assumed Liability. 

 

Excluded Assets 

APA § 2.2 

The following assets, among others, are not part of the Sale and are 
excluded from the Purchased Assets: 
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• any Contracts other than the Transferred Contracts; 

• the Purchase Price, cash, negotiable instruments, and cash 
equivalents; 

• refunds or credits of Taxes or amounts otherwise owed or to be 
issued arising out of or related to the Purchased Assets or the 
Business for the Pre-Closing Tax Period; 

• the Debtors’ organizational documents; and 

• all other than claims that are not claims with respect to the 
Purchased Assets, including without limitation claims and 
causes of action arising under chapter 5 of the Bankruptcy Code. 

Assumed Liabilities 

APA § 2.3 

Purchaser shall assume only the following Liabilities of Circle Media: 

• Liabilities relating to the Purchased Assets solely to the extent 
arising after the Closing Date; 

• All Cure Amounts, if any, as to Transferred Contracts; and 

• Taxes attributable to the Purchased Assets after Closing. 

Excluded Liabilities  

APA § 2.4 

Purchaser will not assume any Liability, other than the Assumed 
Liabilities, including, without limitation, the following: 

• Liabilities which are not Assumed Liabilities; 

• Liabilities relating to, asserted in, or arising out of the 
Bankruptcy Case (other than Cure Amounts relating to 
Transferred Contracts); 

• Liabilities associated with any (i) Excluded Assets, or (ii) 
Contracts that are not Transferred Contracts; 

• statutory Liens and other Liens against the Purchased Assets; 

• Liabilities associated with any and all Indebtedness of Circle 
Media; 

• Liabilities arising out of or in connection with acts or omissions 
that occurred prior to the Closing; 

• Taxes arising out of or attributable to the Purchased Assets or 
the Business for the Pre-Closing Tax Period; and 

• Liabilities in connection with any Employee or Employee 
Benefit Plan. 

Purchase Price 

APA § 2.5 

$500,000 comprising (a) the Credit Bid Amount, (b) an amount in cash 
equal to the difference between (x) $500,000 and (y) the Credit Bid 
Amount, and (c) the assumption of the Assumed Liabilities at the 
Closing. 

Credit Bid Amount 

APA § 2.5 

The “Credit Bid Amount” is a credit bid equal to the aggregate amount 
of outstanding principal and accrued and unpaid interest under the 
Secured Credit Agreement and the DIP Financing, as applicable, as of 
the Closing Date, together with up to $75,000 of the lender’s fees and 
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expenses under the Secured Credit Agreement and the DIP Financing.  
The fee-and-expense component of the Credit Bid Amount is limited 
only with respect to Purchaser’s stalking horse bid; thus, the Credit Bid 
Amount is subject to increase or other modification pursuant to, and in 
accordance with, the Bid Procedures Order including, without limitation, 
Purchaser’s right to credit bid all of its fees and expenses relating to the 
DIP Financing. 

Rejection of Contracts 

APA § 5.5 

Circle Media shall reject effective as of the Closing Date, or at any other 
time agreed to by the Parties, any Contract that is not a Transferred 
Contract. 

Cure Amounts 

APA § 3.9(c) 

Circle Media believes that there are no material cure amounts owed to 
counterparties of any Transferred Contract. 

Termination Fee 

APA § 7.2(b) 

$25,000 to be paid upon the consummation of an Alternative Transaction 
or otherwise in accordance with the Stalking Horse Purchase Agreement. 

Free and Clear 

APA § 2.6 

The Purchased Assets will be sold free and clear of all liens, claims, 
encumbrances, and interests under section 363(f) of the Bankruptcy 
Code, including, but not limited to, any Encumbrances held  holders of 
Statutory Liens. 

Conditions to Obligations 

APA §§ 8, 9 

Sections 8 and 9 of the Stalking Horse Purchase Agreement, 
respectively, set forth the various conditions to the Parties' obligations. 

Termination 

APA § 11 

The Stalking Horse Purchase Agreement contains termination 
provisions.  Pursuant thereto, the Stalking Horse Purchase Agreement 
will terminate if, among other things: 

• the Closing has not occurred on or before December 1, 2017; 

• the Sale Order has not been entered on or before November 29, 
2017; and 

• Circle Media consummates an Alternative Transaction. 

  

D. The Proposed Bid Procedures. 

24. The proposed Bid Procedures are set forth in the attached Exhibit “A” and 

incorporated herein by reference.   

E. Notice of the Bid Procedures and Proposed Sale. 

25. The Debtors propose the following notice procedures be implemented with 

respect to the Bid Procedures process: 

a. Notice of Sale, Auction, and Sale Hearing. 
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i. Within three business (3) days after entry of an Order approving 
the Bid Procedures, the Debtors shall serve a notice, substantially in the form 
attached hereto as Exhibit “C” (the “Sale Notice”), the Stalking Horse Purchase 
Agreement, the Bid Procedures, which include the date, time, and location of the 
Auction, the deadline to object to the Sale, and the Sale Hearing by first-class 
mail, or, for those parties who have consented to receive notice via CM/ECF, by 
ECF, upon: 

(1) All entities reasonably known to have expressed an interest 
in the sale with respect to all or part of the Assets since July of 2016;  

(2) All entities known to have asserted any lien, claim, interest, 
or encumbrance in or upon any of the Assets; 

(3) Counsel for the Stalking Horse Bidder; 

(4) The U.S. Trustee for the District of Nebraska; 

(5) The IRS; 

(6) The Nebraska Department of Revenue; and  

(7) All known creditors of Debtors, including counterparties to 
any executory contracts. 

b. Auction. 

i. Per the proposed Bid Procedures, the Auction (if necessary) will 
take place at the offices of Koley Jessen P.C., L.L.O., located at 1125 S. 103rd 
Street, Suite 800, Omaha, Nebraska 68124 on November 27, 2017 at 9:00 a.m. 
Central Time. 

c. Notice of Successful Bidder. 

i. No later than one (1) business day following the Auction, the 
Debtors shall file (but not serve) a notice with the Court identifying the 
Successful Bidder. 

d. Sale Hearing. 

i. The Debtors request that the Court schedule the Sale Hearing 
November 29, 2017 at 1:00 p.m. Central Time or as soon thereafter as the Court’s 
calendar allows.  At the Sale Hearing, the Debtors will seek the approval of the 
Successful Bid.   

e. Objection Deadline. 

Case 17-81540-TLS    Doc 10    Filed 10/27/17    Entered 10/27/17 16:49:05    Desc Main
 Document      Page 10 of 24



 

 

 11 

i. Debtors request that any objections to the Sale be filed by 5:00 
p.m. Central Time the day prior to the Sale Hearing. 

F. Summary of the Assumption & Assignment Procedures. 

26. The Debtors propose the procedures below for notifying counterparties to 

executory contracts of proposed cure amounts in the event the Debtors determine to assume and 

assign such contracts (the “Contract Counterparties”) in connection with the proposed Sale. 

27. Notice of Potential Assumption & Assignment. 

a. Prior to the Sale Hearing, the Debtors shall file with the Court a notice of 

assumption and assignment in substantially the form attached hereto as 

Exhibit “D” (the “Notice of Potential Assumption and Assignment”) and 

attach thereto a list (the “Contracts List”) that sets forth: 

i. Each of Debtors’ executory contracts that may be assumed and 

assigned in connection with the Sale, including the name of the non-Debtor 

counterparty to the executory contract (the “Contracts”); and 

ii. The proposed amount, if any, to cure any monetary defaults, if any, 

under the Contracts (the “Cure Amount”).  

b. The Debtors shall serve, via first class mail, the Notice of Potential 

Assignment and Assumption, with the Contracts List, on all Contract 

Counterparties and any other party entitled to notice under Bankruptcy 

Rule 2002. 

28. Objection to Assumption & Assignment. 

a. A counterparty to a Contract listed on the Notice of Potential Assignment 

and Assumption may file an objection (the “Contract Objection”) to the 
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proposed assumption and assignment or the proposed Cure Amount, if 

any. 

b. A Contract Objection must be filed seven (7) days following the service of 

the Notice of Potential Assumption and Assignment as set forth above. 

29. Resolution of Objection at Sale Hearing. 

a. If a Contract Objection is filed and the Debtors and the counterparty to the 

Contract are unable to amicably resolve the dispute prior to the Sale 

Hearing, the amount to be paid or reserved with respect to such Contract 

Objection will be determined at the Sale Hearing or at a subsequent date 

determined by this Court.  

LEGAL AUTHORITY 

A. The Proposed Sale is Supported by Debtors’ Reasonable Business Judgment. 
 
30. Section 363(b)(1) of the Bankruptcy Code provides that the “trustee, after notice 

and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of 

the estate.”  11 U.S.C. § 363(b)(1). 

31. “The decision to enter into an agreement outside the ordinary course of a debtor’s 

business is to be based on the reasonable business judgment of the debtor.”  In re Trilogy Dev. 

Co., LLC, Case No. 09-44219-DRD-11, 2010 WL 6972664 (Bankr. W.D. Mo. Aug. 31, 2010) 

(citing In re Continental Air Lines, Inc., 780 F.2d 1223, 1226 (5th Cir. 1986); In re Lionel Corp., 

722 F.2d 1063, 1070 (2d Cir. 1983)). 

32. Courts will approve a sale of property under § 363(b) if the debtor has established 

some articulated business justification for the proposed transaction.  Id. (citing In re Walter, 83 

B.R. 14, 16 (9th Cir. B.A.P. 1988); In re Wilde Horse Enterprises, Inc., 136 B.R. 830 (Bankr. 

C.D. Cal. 1991)). 
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33. In this case, the proposed Sale is fully supported by the Debtors’ reasonable 

business judgment.  Debtors have been seeking to sell their Assets in order to generate funds to 

pay creditors for well over one year, but without success.  Debtors have now determined, based 

on their business judgment, that a sale of the Assets through chapter 11 will maximize the value 

of the Assets and will be in the best interests of Debtors’ creditors. 

B. The Bid Procedures are designed to maximize the Sale proceeds to the bankruptcy 
estate. 
 
34. With respect to § 363 sales, a primary objective of the Bankruptcy Code is to 

“enhance the value of the estate at hand.”  In re Food Barn Stores, Inc., 107 F.3d 558, 564-65 

(8th Cir. 1997).  See In re Integrated Resources, Inc., 147 B.R. 650, 659 (S.D.N.Y. 1992) 

(stating that “[i]t is a well established principle of bankruptcy law that the objective of the 

bankruptcy rules and the Debtor’s duty with respect to such sales is to obtain the highest price or 

greatest overall benefit possible for the estate.”) (internal quotations omitted). 

35. In accordance with that objective, bankruptcy courts routinely authorize the use of 

bidding procedures that are intended to enhance competitive bidding, thus furthering the 

objective of maximizing the value of the assets for the bankruptcy estate.  Courts provide debtors 

substantial deference to formulate bidding procedures for selling assets.  See Integrated 

Resources, 147 B.R. at 656-57, 659 (finding that the bidding procedures, which are “important 

tools to encourage bidding and to maximize the value of the debtor’s assets,” are presumptively 

valid under the business judgment rule).  See also In re Financial News Network, 126 B.R. 152, 

156 (S.D.N.Y. 1991) (stating that “court-imposed rules for the disposition of assets” should 

“provide an adequate basis for comparison of offers” and should also “provide for a fair and 

efficient resolution of bankrupt estates.”) (citations omitted).        
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36. Here, the Bid Procedures set forth a process through which Debtors’ Assets will 

be sold via competitive bidding to the bidder making the highest and best offer for the Sale 

Assets.  The Bid Procedures will allow the Debtors to conduct the Sale through an open, 

controlled and fair process, allowing interested bidders time to conduct due diligence and submit 

well-informed bids.  The Stalking Horse Purchase Agreement sets a minimum purchase price for 

the Assets, a price that will then be tested in the market under the Bid Procedures, thereby 

ensuring that Debtors are able to obtain fair market value for the Assets.  By selling the Assets in 

an expeditious and orderly manner, it will maximize the value of the Sale Assets for the benefit 

of creditors and minimize the cost of the bankruptcy process.     

37. The Bid Procedures are similar to other bidding procedures approved by this 

Court and applied in other chapter 11 bankruptcies.  E.g., In re Gordmans Stores, Inc., Case No. 

17-80304 (TLS) (Docs. 24 & 150); In re Broadkey Brothers, Inc., Case No. 13-80203 (TLS) 

(Docs. 12 & 62, Feb. 15, 2013); In re Professional Veterinary Products, Ltd., Case No. 10-82436 

(Docs. 21 & 78). 

C. The Bid Protections included in the Bid Procedures are also designed to maximize 
proceeds to the bankruptcy estate. 
 
38. In this case, the Bid Procedures provide a modest $25,000 break-up fee and no 

other fee or expense reimbursement related to the Stalking Horse Purchase Agreement and the 

Sale (the “Bid Protections”).    

39. A breakup fee is an “incentive payment to an unsuccessful bidder who placed the 

estate property in a sales configuration mode to attract other bidders to the auction.”  Integrated 

Resources, 147 B.R. at 659 (citations omitted).  Breakup fees are “important tools to encourage 

bidding and to maximize the value of the debtor’s assets.”  Id.  
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40. Bankruptcy courts routinely permit “break up” fees to be paid to stalking horse 

bidders provided that the fees create an incentive for increased bidding in sales from bankruptcy 

assets.  In re Wintz Companies, 230 B.R. 840, 846 (8th Cir. B.A.P. 1999) (citations omitted).  

See also Integrated Resources, 147 B.R. at 659 (stating that “[t]he usual rule is that if break-up 

fees encourage bidding, they are enforceable; if they stifle bidding they are not enforceable.”).  

The question for this Court is whether the proposed fee, and the transaction as a whole, makes 

economic sense and are in the best interest of the bankruptcy estate and its creditors.  Wintz, 230 

B.R. at 846 (citations omitted). 

41. Here,  the payment of the Bid Protections is a critical part of the Sale process.  

The Stalking Horse Bidder has spent significant time and resources negotiating the debtor in 

possession financing and Sale, conducting due diligence, preparing the Stalking Horse Purchase 

Agreement, and otherwise valuing Debtors’ Assets, at the risk of not eventually becoming the 

Successful Bidder.  The Bid Protections are a way to ensure that the Debtors’ estates receive the 

benefit of the Stalking Horse Purchase Agreement.  

D. The proposed sale may be made free and clear of liens pursuant to § 363(f) of the 
bankruptcy code. 
 
42. Under Section 363(f) of the Bankruptcy Code, a debtor in possession may sell 

property free and clear of liens, claims and encumbrances if – 

• applicable nonbankruptcy law permits sale of such property free and clear of such 

interest;  

• such entity consents;  

• such interest is a lien and the price at which such property is to be sold is greater than the 

aggregate value of all liens on such property;  

• such interest is in bona fide dispute; or  
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• such entity could be compelled, in a legal or equitable proceeding, to accept a money 

satisfaction of such interest.   

11 U.S.C. § 363(f). 

43. The conditions in § 363(f) are drafted in the disjunctive so only one of the five 

conditions must be met for authority to sell property free and clear of liens.  In re Heine, 141 

B.R. 185, 189 (Bankr. S.D. 1992). 

44. Here, at least one of the five conditions will be satisfied.  First, the Assets are 

subject only to the lien of the Stalking Horse Bidder, which has consented to the Sale.  Second, 

any holders of any other liens, claims, or interests (of which Debtors are unaware) could be 

compelled to accept a money judgment for their purported interest in the Assets.  Any lien, 

claim, or encumbrance will attach to the net Sale proceeds, subject to any claims or defenses 

Debtors may have, and thus will be adequately protected. 

E. Credit bidding is permitted under § 363(k) of the Bankruptcy Code. 

45. Section 363(k) of the Bankruptcy Code provides that at a sale of property secured 

by a lien under 363(b), the holder of such secured claim may bid at the sale and if the holder of 

the secured claim purchases such property, the holder may offset its claim against the purchase 

price of such property.  See 11 U.S.C. § 363(k).    

46. “It is well settled among district and bankruptcy courts that creditors can bid the 

full face value of their secured claims under § 363(k).”  In re SubMicron Systems Corp., 432 

F.3d 448, 459-60 (3d Cir. 2006) (citations omitted).  See In re WBE Co., Case No. 06-80006, 

2007 WL 4893471, *6 (Bankr. D. Neb. Dec. 19, 2007) (stating that 363(k) gives a secured 

creditor has the right to credit bid upon a proposed sale of its collateral). 
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47. The Bid Procedures provide that any Qualified Bidder that is also a secured 

creditor shall have the right to bid all or a portion of the value of the secured creditor’s claim(s) 

under 363(k).  This provision is consistent with other bidding procedures that have been 

approved by this Court.  See, e.g., In Re Gordmans Stores, Inc., Case No. 17-80304 (Docs. 24 & 

150). 

48. This right to credit bid is consistent with § 363(k), case law, and bidding 

procedures previously approved by this Court and credit bidding should therefore be permitted 

with respect to the Sale.  Moreover, although the Stalking Horse Bidder is entitled to credit bid 

under applicable law, it has agreed to certain concession in connection with both its bid and its 

extension of critical pre- and postpetition credit that are intended to maximize the cash 

component of the stalking horse bid.  Specifically, the Stalking Horse Bidder agreed to, among 

other things, cap its ability to credit bid such fees and expenses at $75,000 for purposes of the 

stalking horse bid. 

F. The Stalking Horse Bidder or Successful Bidder is entitled to the protections under 
§ 363(m) of the Bankruptcy Code. 
 
49. Section 363(m) of the Bankruptcy Code protects a good-faith purchaser, 

providing that – 

[t]he reversal or modification on appeal of an authorization under subsection (b) or (c) 
does not affect the validity of a sale or lease under such authorization to an entity that 
purchased or leased such property in good faith, whether or not such entity knew of the 
pendency of the appeal, unless such authorization and such sale or lease were stayed 
pending appeal. 

50. “In other words, § 363(m) prevents a modification or reversal of a bankruptcy 

court’s order authorizing the sale of the debtor’s assets from affecting the validity of the sale.”  

Fulmer v. Fifth Third Equip. Fin. Code (In re Veg Liquidation, Inc.), 572 B.R. 725, 735-36 
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(Bankr. E.D. Ark. May 2, 2017) (quoting In re Trism, Inc., 328 F.3d 1003, 1006 (8th Cir. 2003); 

In re Farmland Indus., Inc., 408 B.R. 497, 508 (8th Cir. B.A.P. 2009)). 

51. The proposed Bid Procedures are designed so that the Successful Bidder – 

whether the Stalking Horse Bidder or a different Successful Bidder – will qualify as a good faith 

purchaser under 363(m).  Further, the Stalking Horse Sale Agreement, or any revised versions 

thereof submitted by the Successful Bidder, is a good-faith, arm’s length transaction entitled to 

the protections of § 363(m).  At the Sale Hearing, Debtors will present the Court with evidence 

to establish that the § 363(m) good faith standard has been satisfied in this matter. 

G. Debtors are providing sufficient notice of the proposed Bid Procedures and Sale. 
 
52. Under Bankruptcy Rule 2002(a), Debtors are required to provide creditors with 

21-day notice of the Sale Hearing.  FED. R. BANKR. P. 2002(a)(2).  Pursuant to Bankruptcy Rule 

2002(c), such notice must include the time and place of the Auction and the time fixed for filing 

objections.  FED. R. BANKR. P. 2002(c).   

53. As set forth above, Debtors will serve the Sale Notice within three (3) days of the 

Court’s approval of the proposed Bid Procedures upon the following parties or their respective 

counsel, if known: 

a. All entities reasonably known to have expressed an interest in the sale 

with respect to all or part of the Assets;  

b. All entities known to have asserted any lien, claim, interest, or 

encumbrance in or upon any of the Assets; 

c. Counsel for Circle Orange LLC, the Stalking Horse Bidder; 

d. The U.S. Trustee for the District of Nebraska; 

e. The IRS; 

f. The Nebraska Department of Revenue; and  
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g. All known creditors of Debtors, including counterparties to any executory 

contracts. 

54. The notice of this Motion and the hearing on this Motion, coupled with the Sale 

Notice, constitutes sufficient notice of the Sale and related proceedings and satisfies the 

requirements of Bankruptcy Rule 2002.  Debtors request that the Court approve the form and 

manner of the Sale Notice.  

H. The Assumption & Assignment of the Contracts is Supported by Debtors’ 
Reasonable Business Judgment. 
 
55. Debtors are seeking authority to assume and assign the Contracts to the 

Successful Bidder to facilitate the proposed Sale process.  Debtors anticipate that any Successful 

Bidder will seek the assignment of certain of Debtors’ executory contracts with their clients and 

that by facilitating the assignment of such contracts, the value of the Debtors’ assets will be 

maximized for the benefit of the bankruptcy estate. 

56. Section 365 of the Bankruptcy Code provides that a bankruptcy court may 

authorize a debtor to assume and/or assign its executory contracts, provided that the defaults 

under such contracts are cured and adequate assurance of future performance is provided.  See 11 

U.S.C. § 365(b)(1). 

57. Similar to the question of whether to approve a sale under § 363 of the 

Bankruptcy Code, “[i]n the Eighth Circuit, the business judgment test is used in deciding 

whether to approve a trustee’s motion to assume, reject, or assign an unexpired lease or 

executory contract, which entails a determination that the transaction is in the best interest of the 

estate.”  In re Noranda Aluminum, Inc., 549 B.R. 725, 727-28 (Bankr. E.D. Mo. 2016) (internal 

quotations omitted).  A bankruptcy court does not interfere with a debtor in possession’s 
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business judgment except on a finding of bad faith or gross abuse of their business discretion.  

Id. at 728 (internal quotations omitted). 

58. Debtors request that the Court approve the Debtors’ decision to assume and assign 

the Contracts as a reasonable exercise of Debtors’ business judgment.  The assumption and 

assignment of the Contracts is vital to receiving the highest and best Bids for Debtors’ Assets.  

This is reflected in the Stalking Horse Purchase Agreement, which provides for the assignment 

of the Contracts.  The Contract Counterparties will receive notice of the proposed assumption 

and assignment and will have the opportunity to object. 

59. Moreover, the requirements of § 365(b)(1) will be satisfied.  First, any defaults 

existing with respect to the Contracts must be cured pursuant to the terms of the Stalking Horse 

Purchase Agreement.  11 U.S.C. § 365(b)(1)(A).  Based on the terms of the Stalking Horse 

Purchase Agreement and the Assumption and Assignment Procedures, any defaults will be cured 

consistent with the rights of the Contract Counterparties. 

60. Second, § 365(b)’s requirement that adequate assurance of future performance be 

provided will also be satisfied in this matter.  11 U.S.C. § 365(b)(1)(C).  

61. “In making the determination of ‘adequate assurance,’ the court must give a 

practical pragmatic construction based on the circumstances of each case.”  In re Tama Beef 

Packing, Inc., 277 B.R. 407, 411 (Bankr. N.D. Iowa 2002).  Courts find it helpful to show 

“sufficient financial backing” to demonstrate assurance of future performance.  Id. 

62. Here, the Bidding Procedures require that the Debtors receive proof of a Qualified 

Bidder’s financial wherewithal to complete the Sale and via authorized due diligence, the 

Debtors will obtain the information necessary to demonstrate that the Successful Bidder is able 

to perform under the Contracts assigned to the Successful Bidder in connection with the Sale. 
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63. Further, based on the Bid Procedures and the Assumption and Assignment 

Procedures, the Contract Counterparties and other parties in interest will be provided with the 

opportunity to challenge the Successful Bidder’s ability to adequately perform.   

64. In this matter, assignment of the Contracts to the Successful Bidder is integral to a 

Sale of the Debtors’ Assets and maximizing the value of the estate for the benefit of all parties in 

interest.  The Assumption and Assignment Procedures will allow for the assignment of the 

Contracts in a manner consistent with § 365 of the Bankruptcy Code. 

I. Waiver of the 14-day stay period under Bankruptcy Rules 6004(h) & 6006(d) is 
appropriate. 
 
65. Bankruptcy Rule 6004(h) provides that an order authorizing the sale of property is 

stayed until the expiration of 14 days after entry of the order, unless the Court orders otherwise.  

FED. R. BANKR. P. 6004(h).  Similarly, Bankruptcy Rule 6006(d) also provides that an order 

authorizing the trustee to assign an executory contract is stayed until the expiration of 14 days 

after entry of the order, unless the Court orders otherwise.  Fed. R. Bankr. P. 6006(d). 

66. Debtors respectfully request that the Court waive these 14-day stay periods to 

allow the Sale to close in an expeditious manner following the Sale Hearing.  Based on the 

procedure and notice set forth herein, no party in interest will be prejudiced by waiver of the 14-

day stay periods and it will instead enhance the value to the estate. 

No Prior Request 

67. No prior motion for the relief requested herein has been made to this or any other 

court. 

Notice 

68. The Debtors will provide notice of this Motion to (a) the Office of the United 

States Trustee for the District of Nebraska; (b) the holders of the 20 largest unsecured claims 
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against the Debtors (on a consolidated basis); (c) the Debtors’ prepetition secured lender, Circle 

Orange LLC; (d) the United States Attorney’s Office for the District of Nebraska; (e) the Internal 

Revenue Service; (f) all parties who have expressed an interest in some or all of the assets since 

July 2016; (g) counsel to any official committee of unsecured creditors appointed in these 

chapter 11 cases (upon appointment); (h) the Nebraska Department of Revenue; and (i) all 

parties on the Rule 2002 Notice list. 

WHEREFORE, Debtors respectfully request that the court enter an Order providing the 

relief sought forth herein and such other, further and different relief as the Court deems just and 

equitable. 

DATED this 27th day of October, 2017. 

S3 Digital Corp. and Circle Media, Inc., Debtors, 

By:   /s/ Brian J. Koenig   
Donald L. Swanson, #16385 
Brian J. Koenig, #23807 
Kristin M.V. Krueger, #23919 
KOLEY JESSEN P.C., L.L.O. 
1125 South 103rd Street, Suite 800 
Omaha, NE 68124 
(402) 390-9500 
(402) 390-9005 (fax) 
Don.Swanson@koleyjessen.com 
Brian.Koenig@koleyjessen.com 
Kristin.Krueger@koleyjessen.com 
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CERTIFICATE OF SERVICE 

On this 27th day of October, 2017, I electronically filed the foregoing with the Clerk of 
the Bankruptcy Court using the CM/ECF system which sent notification of such filing to all 
CM/ECF participants and I caused the foregoing to be e-mailed (where applicable) and mailed 
by Federal Express Overnight delivery to the individuals listed below: 

Circle Orange LLC 
Andrew Rosenblatt 
James Copelane 
Norton Rose Fulbright US LLP 
1301 Avenue of the Americas 
New York, New York 10019 
Email: andrew.rosenblatt@nortonrosefulbright.com 

james.copeland@nortonrosefulbright.com  
 
 
 
United States Attorney’s Office 
1620 Dodge Street, Suite 1400 
Omaha, NE  68102 
 

Nebraska Department of Revenue 
Attn: Bankruptcy Unit 
301 Centennial Mall South 
Lincoln, NE 68509-4818 

United States Trustee’s Office 
111 South 18th Plaza 
Suite 1148 
Omaha, NE 68102 
Email:  Jerry.L.Jensen@usdoj.gov  

Internal Revenue Service 
Centralized Insolvency Operation 
PO Box 7346 
Philadelphia, PA  19101-7346 
 

Brad Young 
3803 Arrow Wood Rd. 
Cedar Park, TX  78613 

Brad Young & Associates, Inc. 
3803 Arrow Wood Rd. 
Cedar Park, TX  78613 
 

Chip Fifth Avenue, LLC 
c/o Jarvis Irving & Co. 
1104 Fifth Avenue, 6th Floor 
New York, NY  10011 
 

Dan Libro 
224 Cokesbury Rd. 
Lebanon, NJ  08833 

Edward H. Gilbert, PA 
1161 Holland Dr. 
Boca Raton, FL  33487 
 

Fox Sports Interactive Media 
15803 Collection Center Dr. 
Chicago, IL  60693-0158 

Heather Voight 
610 Willow Oak Way 
Roswell, GA  30076 
 

Joe Casey 
20965 Corral Rd. 
Elkhorn, NE  68022 
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John Libro 
833 Orchard Rd. 
Red Bank, NJ  07701 
 

Kelly Mick 
816 S. 169 St. 
Omaha, NE  68118 

Mark Silva 
8801 N. FM 620 
Austin, TX  78728 

Pro’s Choice Beauty Care, Inc. 
c/o Mintz, Levin, Cohn 
666 Third Ave. 
New York, NY  10017 
 

Proskauer Rose LLP 
11 Times Square 
New York, NY  10036-8299 
 

Quality King Distributors, Inc. 
35 Sawgrass Dr., Suite 3 
Bellport, NY  11713 

Randy Eccker 
1520 S. 189 Ct. 
Omaha, NE  68130 
 

Scott Beaudreau 
3201 Esperanza Crossing, #613 
Austin, TX  78758 

Svitla Systems 
100 Meadowcreek Dr., #102 
Corte Madera, CA  94925 
 

Thomas Butkiewicz 
21 Mianus Bluff Dr. 
Bedford, NY  10506-1541 

Tom McNeil 
3425 S. 228 St. 
Elkhorn, NE  68022 
 

G5 Capital 
37 Barnes St. 
Providence, RI  02906 

Circle Media Investments, LLC 
1520 S. 189 Ct. 
Omaha, NE  68130 
 

 

 
 
 
      /S/ Brian J. Koenig     

     Brian J. Koenig 
 
 
 
 
 
 
 
4843-5788-9873.1  
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT NEBRASKA 

In re: 

S3 DIGITAL CORP.,1 

Debtor. 
__________________________________ 

In re: 

            CIRCLE MEDIA, INC., 

Debtor. 

Case No.  17-81540 

Chapter  11 

Case No.  17-81541 

Chapter  11 

BIDDING PROCEDURES FOR THE DISPOSITION OF DEBTORS’ ASSETS 

On October ___, 2017, the U.S. Bankruptcy Court for the District of Nebraska (the 
“Bankruptcy Court”) entered an order approving Debtors’ Motion to Establish and Approve (I) 
Bidding Procedures and Bid Protections Related to the Sale of Debtors’ Assets Free and Clear of 
Liens, Encumbrances, and Interests, and (II) Assumption and Assignment Procedures (Doc. ___) 
(the “Bid Procedures Order”), pursuant to which the Court approved these bid procedures.   

These bid procedures set forth the process by which Debtors are authorized to conduct an 
auction (the “Auction”) for the sale or other disposition of substantially all of Debtors’ assets as 
described in the purchase agreement (the “Stalking Horse Purchase Agreement”), dated as of 
October 27, 2017, by and between Circle Media, Inc. and Circle Orange LLC (the “Stalking 
Horse Bidder”). 

I. ASSETS TO BE SOLD.

A. S3 Digital Corp. and Circle Media, Inc. (collectively, the “Sellers” or “Debtors”)
shall conduct the Auction of the following assets (the “Assets”) pursuant to § 363
of the Bankruptcy Code subject to the terms and conditions set forth herein:

1. The Purchased Assets (as defined in the Stalking Horse Purchase
Agreement)2, which means all of Seller’s assets, properties, rights and
interests of every kind, character and description, whether tangible or
intangible (including goodwill), whether real, personal or mixed, whether
accrued, contingent or otherwise, whether owned, leased or licensed,

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, include:  S3 Digital Corp. (9650); and Circle Media, Inc. (9123).   The Debtors’ location is 20965 Corral 
Road, Omaha, NE 68022. 
2 All terms not otherwise defined herein have the meaning set forth in the Stalking Horse Purchase Agreement. 

EXHIBIT A

Case 17-81540-TLS    Doc 10-1    Filed 10/27/17    Entered 10/27/17 16:49:05    Desc
 Exhibit A - Bidding Procedures    Page 1 of 9



 

 

2 
 

wherever located, and whether or not reflected on the books and records of 
Seller, used in, held for use in connection with, or otherwise related to, the 
Business, including, without limitation, Transferred Contracts and Seller’s 
right, title, and interest in, to and under those assets, properties and rights 
set forth in Section 2.1 of the Stalking Horse Purchase Agreement, but for 
the avoidance of doubt, Purchased Assets does not include any Excluded 
Assets, which means all Contracts other than the Transferred Contracts; 
the Purchase Price and all cash, negotiable instruments and cash 
equivalents, bank accounts, securities, instruments and other investments 
of Seller; all equity securities or other interests in Seller or any of its 
Affiliates; all Claims for grants, refunds or credits of Taxes or amounts 
otherwise owed or to be issued by a Governmental Authority of whatever 
nature arising out of or related to the Purchased Assets or the Business for 
the Pre-Closing Tax Period; (i) all corporate minute books, corporate 
seals, stock transfer books, minute books and other corporate books and 
records relating solely to Seller’s organization and existence, (ii) Books 
and Records related solely to Excluded Assets or Excluded Liabilities, (iii) 
a copy of Books and Records which by law Seller is required to retain, and 
(iv) Books and Records prepared primarily in connection with this 
Agreement and which are subject to privilege; the rights that accrue or will 
accrue to Seller under this Agreement and the Ancillary Agreements; and 
all Claims that Seller may have against any Person, solely with respect to 
any Excluded Assets or any Excluded Liabilities, and all deposits, 
prepayments, refunds and rebates related to or in respect of any Excluded 
Assets, all avoidance claims or causes of action under the Bankruptcy 
Code or applicable Law (including any preference or fraudulent 
conveyance claims or causes of action arising under or that may be 
asserted pursuant to chapter 5 of the Bankruptcy Code), and all other 
claims or causes of action under any other provision of the Bankruptcy 
Code or applicable Law related to the Excluded Assets or Excluded 
Liabilities. 

II. POTENTIAL BIDDERS. 

A. To participate in the bidding process, a person or entity interested in completing a 
purchase of the Assets pursuant to a sale agreement (“Sale”) (a “Potential 
Bidder”) must deliver to the Debtors or have previously delivered to the Debtors 
an executed confidentiality agreement on terms acceptable to the Debtors 
(“Confidentiality Agreement”). No Potential Bidder will be permitted to 
conduct any due diligence without entering into a Confidentiality Agreement 

III. QUALIFIED BIDDERS. 

A. A “Qualified Bidder” is a Potential Bidder who submits (i) a Bid (as defined 
below) that qualifies as a Qualified Bid (as defined below), and (ii) who the 
Debtors determine should be considered a Qualified Bidder.  Within one (1) 
business day after the Bid Deadline (as defined below), Debtors will notify each 

Case 17-81540-TLS    Doc 10-1    Filed 10/27/17    Entered 10/27/17 16:49:05    Desc
 Exhibit A - Bidding Procedures    Page 2 of 9



 

 

3 
 

Potential Bidder in writing (via e-mail) whether or not such Potential Bidder is a 
Qualified Bidder and will provide a copy of each Qualified Bid to the Stalking 
Horse Bidder.   

B. The Stalking Horse Bidder shall be considered a Qualified Bidder at all times and 
the Stalking Horse Bidder’s Bid will be considered a Qualified Bid at all times. 

C. Between the date that the Debtors notify a Potential Bidder that it is a Qualified 
Bidder and the Auction, the Debtors may discuss, negotiate, or seek clarification 
of any Qualified Bid from a Qualified Bidder. Except as otherwise set forth in the 
Stalking Horse Purchase Agreement, without the written consent of the Debtors, a 
Qualified Bidder may not modify, amend, or withdraw its Qualified Bid except 
for proposed amendments to improve the terms of the Qualified Bid during the 
period that the Qualified Bid remains binding as set forth in these Bid Procedures. 

D. If any Potential Bidder is determined by the Debtors not to be a Qualified Bidder, 
the Debtors will refund such Qualified Bidder’s Deposit (as defined below) within 
seven (7) business days after the Bid Deadline. 

E. Any dispute related to these Bid Procedures, including whether a Bid qualifies as 
a Qualified Bid, shall be resolved by the Court.  

IV. DUE DILIGENCE PROVIDED TO POTENTIAL BIDDERS. 

A. Upon execution of a Confidentiality Agreement, Potential Bidders may receive 
due diligence information and will obtain access to Debtors’ electronic data room 
to conduct due diligence.   

B. The Debtors will provide to each Potential Bidder reasonable due diligence 
information, as requested by such Potential Bidder in writing, as soon as 
reasonably practicable after such request, and the Debtors shall post all written 
due diligence provided to any Potential Bidder to Debtors’ electronic data room.  
For all Potential Bidders other than the Stalking Horse Bidder, the due diligence 
period will end on the Bid Deadline and subsequent to the Bid Deadline the 
Debtors shall have no obligation to furnish any due diligence information.   

C. The Debtors reserve the right to withhold any due diligence information that the 
Debtors determine is sensitive or otherwise not appropriate for disclosure to a 
Potential Bidder. 

D. All due diligence requests must be directed to Joseph Casey at 
joe.casey@circlemedia.com, with a copy to counsel, Brian J. Koenig at 
brian.koenig@koleyjessen.com. 

V. DUE DILIGENCE PROVIDED BY POTENTIAL BIDDERS. 

A. Each Potential Bidder shall comply with all reasonable requests for information 
and due diligence access requested by the Debtors regarding the ability of a 
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Potential Bidder to complete the Sale.  Failure by a Potential Bidder to comply 
with such reasonable requests for information and due diligence materials may be 
a basis for the Debtors to determine that the Potential Bidder is not a Qualified 
Bidder or that a Bid made by the Potential Bidder is not a Qualified Bid. 

VI. SUBMISSION OF BIDS & BID REQUIREMENTS. 

A bid (“Bid”) by a Qualified Bidder that is submitted in writing and satisfies each 
of the requirements set forth below (collectively, the “Bid Requirements”), as determined 
by the Debtors in their reasonable business judgment (in consultation with the DIP 
Lender and any Committee in all respects), on or by the Bid Deadline (as defined below), 
shall constitute a “Qualified Bid.”  The Stalking Horse Purchase Agreement will be 
deemed a Qualified Bid for all purposes.   

A. Assets.  Each Bid must provide for the purchase or other disposition of all or 
substantially all of the Assets and must clearly state which assets of the Debtors 
that the Qualified Bidder is agreeing to purchase or otherwise dispose of and 
which liabilities of the Debtors the Qualified Bidder is agreeing to assume. 

B. Bid Price, Minimum Amount.  Each Bid must specify the price offered (the 
“Bid Price”) for the assets that are being bid upon, and the contracts and leases as 
to which the Potential Bidder seeks contract or lease designation rights, and an 
allocation of the Bid Price to the specific items being bid upon.  The Bid Price 
must be equal to or greater than (i) the sum of the Purchase Price set forth in the 
Stalking Horse Purchase Agreement, (ii) the value of the Bid Protections (defined 
below), and (iii) $100,000.00. 

C. Deposit.  Each Potential Bidder must submit a deposit of ten percent (10%) of the 
Bid Price in immediately available cash funds via wire transfer to be held in the 
trust account of Koley Jessen P.C., L.L.O. pending completion of the Auction (the 
“Deposit”).  If the Potential Bidder is unsuccessful, the Deposit shall be returned 
to the Potential Bidder as set forth below. 

D. Same or Better Terms.  Each Bid must be on terms that are not more 
burdensome or conditional than the terms of the Stalking Horse Purchase 
Agreement and must expressly provide for the payment in full in cash of any and 
all outstanding amounts under the Senior Credit Agreement and the DIP 
Financing, as applicable, upon the consummation of the transactions 
contemplated by such Bid.  Further, each Bid must include duly executed, non-
contingent transaction documents necessary to effectuate the Sale in substantially 
the form agreed to by the Stalking Horse Bidder, including a clearly marked 
version of the Stalking Horse Purchase Agreement that shows any differences 
between the Stalking Horse Purchase Agreement and the changes requested by 
the Potential Bidder, as well as all other material documents integral to such Bid 
(the “Qualified Bid Documents”). 
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E. Financial Wherewithal.  Each Bid must provide information, including but not 
limited to the Potential Bidder’s most current audited and latest unaudited 
financial statements, that demonstrate the financial wherewithal of the Potential 
Bidder to consummate the Sale.  A Qualified Bidder must have, in the Debtors’ 
reasonable business judgment, the necessary financial capacity to consummate the 
transactions required by its Bid and provide adequate assurance of future 
performance under all contracts to be assumed by such Bid. 

F. No Contingencies.  A Bid shall include a statement that the Potential Bidder is 
prepared to enter into a legally binding purchase agreement, that the Bid is 
irrevocable until closing of the Sale of the Assets as approved by the Bankruptcy 
Court, and that such Bid is unconditional and not subject to any due diligence, or 
financing contingency, or internal approval. 

G. Identity.  Each Bid must fully disclose the identity of each entity that will be 
bidding or otherwise participating in connection with the Bid, including each 
equity holder or other financial backer of the Potential Bidder if such Potential 
Bidder is an entity formed for the purpose of consummating the Sale and the 
complete terms of any such participation.  Each Bid must also include contact 
information for the specific persons whom the Debtors should contact regarding 
the Bid. 

H. No Break-Up Fee.   Each Bid (other than the Stalking Horse Purchase 
Agreement) must disclaim any purported right to receive and not request or entitle 
the Potential Bidder to receive a break-up fee, expense reimbursement, or any 
other similar form of compensation.   

I. Authorization. Each Bid must contain evidence that the Potential Bidder has 
obtained authorization from the board of directors or comparable governing body 
with respect to the submission of its Bid and the consummation of the Sale. 

J. As Is.  Where is.  The sale is “as is, where as” and each Bid must include a 
written acknowledgment that the Potential Bidder (i) has had an opportunity to 
conduct any and all due diligence regarding the Assets prior to making its Bid; (ii) 
has relied solely upon its own independent review, investigation, and/or 
inspection of any documents and/or Assets in making its Bid; and (iii) did not rely 
upon any written or oral statements, representations, promises, warranties, or 
guaranties whatsoever, whether express, implied by operation of law, or 
otherwise, regarding the Assets or the completeness of any information provided 
in connection therewith or the Auction, except as expressly stated in the Bid. 

K. Bid Procedures.  By submitting its Bid, each Potential Bidder is agreeing to 
abide by and honor the terms of these Bid Procedures and agrees not to submit a 
Bid or seek to reopen the Auction after the conclusion of the Auction. 

L. Consent to Jurisdiction.  Each Potential Bidder must submit to the jurisdiction 
of the Bankruptcy Court. 

Case 17-81540-TLS    Doc 10-1    Filed 10/27/17    Entered 10/27/17 16:49:05    Desc
 Exhibit A - Bidding Procedures    Page 5 of 9



 

 

6 
 

M. Binding and Irrevocable.  A Qualified Bid is irrevocable until the Debtors 
accept a higher Bid. 

N. Bid Deadline.  Each Bid must be transmitted via email so as to be actually 
received on or before 5:00 p.m. (Central Standard Time) on November 22, 2017 
(the “Bid Deadline”) by submitting proof of compliance with the Bid 
Requirements to the following:  Joseph Casey at joe.casey@circlemedia.com, 
with a copy to counsel, Brian J. Koenig at brian.koenig@koleyjessen.com. 

VII. RIGHT TO CREDIT BID.   

A. At the Auction, any Qualified Bidder who has a valid and perfected lien on any 
assets of the Debtors’ estates (a “Secured Creditor”) shall have the right to credit 
bid all or a portion of the value of the Secured Creditor’s claims under § 363(k) of 
the Bankruptcy Code to the extent that such secured claim is not disputed. 

B. Notwithstanding anything set forth herein or in any other document, in the event 
of a competing Qualified Bid, the Stalking Horse Bidder will be entitled, but not 
obligated, to submit overbids and will be entitled in any and all such overbids to 
include (i) the full amount of the Bid Protections in lieu of cash and for purposes 
of evaluating the overbid equal to cash in the same amount and (ii) a credit bid of 
any reasonable and documented fees and expenses under both the Prepetition 
Loan Documents and the DIP Loan Documents, which credit bid amount shall not 
be subject to any limitations set forth in the Prepetition Loan Documents, the DIP 
Loan Documents, or the Stalking Horse Purchase Agreement. 

C. Credit bids, if any, by the Stalking Horse Bidder will not impair or otherwise 
affect its entitlement to the Bid Protections granted under the Bidding Procedures 
Order. 

VIII. AUCTION.   

A. If the Debtors receive a Qualified Bid, other than the Stalking Horse Purchase 
Agreement, the Debtors will conduct an Auction to determine the Successful 
Bidder.  If the Debtors do not receive a Qualified Bid, other than the Stalking 
Horse Purchase Agreement, the Debtors will not conduct an Auction and shall 
designate the Stalking Horse Bidder’s Bid as the Successful Bid. 

B. No later than the start of the Auction, the Debtors will notify each Qualified 
Bidder of the highest or otherwise best Qualified Bid as determined in Debtors’ 
reasonable business judgment (the “Baseline Bid”) and provide copies of the 
Qualified Bid Documents supporting the Baseline Bid to each Qualified Bidder. 

C. The Auction shall take place at 9:00 a.m. (Central Time) on November 27, 2017, 
at the offices of Koley Jessen P.C., L.L.O., 1125 South 103rd Street, Suite 800, 
Omaha, NE  68124 (or such later date and time as selected by the Debtors) and 
Qualified Bidders shall be allowed to participate telephonically. 
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D. Conducting the Auction. 

1. The Debtors and their professionals shall direct and preside over the 
Auction.  At the start of the Auction, Debtors shall describe the terms of 
the Baseline Bid.  All Bids made thereafter shall be Overbids (as defined 
below) and shall be made and received on an open basis, meaning the 
material terms of each Overbid shall be fully disclosed to all other 
Qualified Bidders.   

2. The Debtors shall maintain a written record of all Bids made and 
announced at the Auction, including the Baseline Bid, all Overbids, and 
the Successful Bid. 

E. Good Faith Offer.   

1. Each Qualified Bidder participating in the Auction will be required to 
confirm on record at the Auction that it has not engaged in any collusion 
with respect to the bidding, its Bid is a good faith offer, and intends to 
consummate the Sale if selected as the Successful Bidder. 

F. Overbids. 

1. “Overbid” means any Bid made at the Auction by a Qualified Bidder 
subsequent to the Debtors’ announcement of the Baseline Bid.   

2. The initial Overbid, if any, shall provide for total consideration to the 
Debtors with a value that exceeds the value of the consideration under the 
Baseline Bid by an incremental amount that is not less than $125,000.00. 

G. Successful Bid. 

1. Debtors, after consultation with their professionals and the DIP Lender, 
and based on their reasonable business judgment, will select the Bid at the 
conclusion of the Auction that they believe to be the highest or otherwise 
best bid (the “Successful Bid”) at the conclusion of the Auction.  The 
determination of the Successful Bid shall remain, however, subject to the 
Bankruptcy Court’s approval.  The Successful Bidder must complete and 
sign all agreements or other documents with Debtors evidencing and 
containing the terms and conditions upon which a Successful Bid was 
made before the Auction is concluded. 

IX. SALE HEARING.   

A. A hearing to consider the Sale of the Assets to the Successful Bidder (or to 
approve the Stalking Horse Purchase Agreement, if no Auction is held) (the “Sale 
Hearing”) is currently scheduled to take place on November 29, 2017, at 1:00 
p.m., before the Honorable Judge Thomas L. Saladino at the Bankruptcy Court, 
111 S. 18th Plaza, Second Floor, Courtroom No. 8, Omaha, Nebraska 68102.  The 
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Sale Hearing may be continued to a later date by the Debtors by sending notice to 
or making an announcement at the Sale Hearing.   

B. At the Sale Hearing, the Debtors shall present the Successful Bid to the 
Bankruptcy Court for approval. 

X. FAILURE OF SUCCESSFUL BIDDER TO CONSUMMATE SALE. 

A. If for any reason a Successful Bidder fails to consummate a Sale of the Assets, or 
any part thereof, the Qualified Bidder with the second highest or best bid for the 
Assets (the “Backup Bidder”) (as determined by the Debtors in their reasonable 
business judgment) will automatically be deemed to have submitted the highest 
and best bid, and Debtors are authorized to effect the sale of the Assets, or any 
part thereof, to such offeror, as soon as commercially reasonable and without 
further order of the Bankruptcy Court.   

B. The identity of the Backup Bidder and the amount and material terms of the 
Backup Bidder’s Bid shall be announced by the Debtors at the conclusion of the 
Auction at the same time the Debtors announce the identity of the Successful 
Bidder.  The Backup Bidder shall be required to keep its Bid open and irrevocable 
until the closing of the Sale with the Successful Bidder.  The Backup Bidder’s 
Deposit shall be held by Debtors until the closing of the Sale with the Successful 
Bidder. 

C. If the failure to consummate the purchase is the result of a breach by the 
Successful Bidder, the Successful Bidder’s Deposit shall be forfeited to Debtors. 

D. In the event that the Stalking Horse Bidder is the Backup Bidder, the Stalking 
Horse Bidder will serve as Backup Bidder only in accordance with the terms of 
the Stalking Horse Purchase Agreement. 

XI. BID PROTECTIONS. 

A. To provide an incentive to and compensate the Stalking Horse Bidder for 
performing the substantial due diligence and incurring the expenses necessary to 
enter into the Stalking Horse Purchase Agreement with the knowledge and risk 
that arises from participating in the subsequent bidding process, the Debtors have 
agreed to pay the Stalking Horse Bidder: 

1. A breakup fee in the amount of $25,000.00 (the “Bid Protections”). 

B. The Bid Protections will be paid in accordance with the Stalking Horse Purchase 
Agreement and DIP Credit Agreement.   

C. The Bid Protections will be an allowed administrative expense priority claim, 
senior to all other administrative expense priority claims, and will be secured by a 
claim against the proceeds of the Sale. 
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D. The Stalking Horse Bidder shall have standing to appear and be heard on all 
issues related to the Auction, including the right to object to the conduct of the 
Auction and interpretation of these Bidding Procedures. 

XII. RETURN OF DEPOSIT.   

A. The Deposit of a Successful Bidder shall be applied to the purchase price of the 
Sale at Closing.  The Deposits for each Qualified Bidder shall be returned (other 
than with respect to the Backup Bidder and Successful Bidder) on or within seven 
(7) business days after the Sale Hearing, provided that the Bankruptcy Court 
approves the Sale to the Successful Bidder.  The Deposit of the Backup Bidder 
shall be returned as set forth above. 

XIII. DEBTORS’ RESERVATION OF RIGHTS. 

The Debtors’ reserve at least the following rights: 

A. To extend the deadlines in these Bid Procedures (subject to the DIP Lender’s 
prior written consent); 

B. To add procedural rules reasonably necessary for conducting the Auction (in 
consultation with the DIP Lender); 

C. To reject any or all Bids (in consultation with the DIP Lender); 

D. To adjourn the Auction at the Auction and/or adjourning the Sale Hearing in open 
court without further notice (subject to the DIP Lender’s prior written consent); 
and 

E. Canceling the Auction (in consultation with the DIP Lender).   

DATED this ____ day of October, 2017. 

S3 Digital Corp. and Circle Media, Inc., Debtors, 

By:   /s/   
Brian J. Koenig, #23807 
Kristin M.V. Krueger, #23919 
KOLEY JESSEN P.C., L.L.O. 
1125 South 103rd Street, Suite 800 
Omaha, NE 68124 
(402) 390-9500 
(402) 390-9005 (fax) 
Brian.Koenig@koleyjessen.com 
Kristin.Krueger@koleyjessen.com 

 
4823-1729-9793.1  
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EXECUTION VERSION

CPAM: 12949460.9

ASSET PURCHASE AGREEMENT

This A SSET P URC H A SE A GREEM EN T (this “A greement”)is mad e as of this 27 thd ay
of O ctober,2017 ,by and between C ircle O range L L C ,aD elaware limited liability company
(collectively with any assignee or d esignee thereof,“P u rchaser”),and C ircle M ed ia,Inc.,a
D elaware corporation (“Seller,” and together with P u rchaser, the “P arties,” and each
ind ivid u ally,a“P arty”).

RECITALS

W H EREA S,Selleris ad atamanagementsoftware and solu tions provid erin the sports
and entertainmentind u stry engaged in the bu siness of (a)provid ingd igitalengagementsolu tions
and contentand (b)aggregating and managing fan information for conferences,teams,med ia
and brand s u sing,among other things,the proprietary d ata analysis and managementsystem
commercially known as Fan.D ex D ata M anagement Solu tions (“Fan.D exD M S”) (the
“B u siness”);

W H EREA S,on O ctober24,2017 (the “P etition D ate”),Sellerand its parentcompany,
S3 D igitalC orp.,filed volu ntary petitions forrelief u nd erchapter11 of the B ankru ptcy C od e in
the United States B ankru ptcy C ou rtforthe D istrictof N ebraska(the “B ankru ptcy C ou rt”)and
commenced C hapter 11 C ase N o.17 -[•] and C hapter 11 C ase N o.17 -[•] (together,the
“B ankru ptcyC ase”);

W H EREA S,in connection with the B ankru ptcy C ase,P u rchaser or its A ffiliate has
entered into ad ebtor-in-possession financing facility with Sellerin aprincipalamou ntof Five
H u nd red Thou sand D ollars ($500,000)(the “D IP Financing”),which is su bjectto approvalby
the B ankru ptcyC ou rt;and

W H EREA S,Sellerd esires to sell,convey,transfer,assign and d eliverto P u rchaser,and
P u rchaser d esires to pu rchase from Seller, the P u rchased A ssets, free and clear of all
Encu mbrances,pu rsu antto Section 363 of the B ankru ptcy C od e and su bjectto the terms and
cond itions setforthherein and in the Sale O rd er.

N O W ,TH EREFO RE,in consid eration of the foregoing premises and the mu tu al
covenants,promises and agreements contained herein,the receiptand su fficiency of which are
herebyacknowled ged ,the P arties,intend ingto be legallybou nd hereby,hereby agree as follows:

SECTION 1
INTERPRETATION

1.1 D efinitions.W heneveru sed in this A greement,the followingword s and phrases
shallhave the respective meanings ascribed to them as follows.

“A ccou nts Receivable”means allaccou nts and notes receivable,u npaid d rafts or
checks,letters of cred it,otherrights of Sellerto receive payments (whethercu rrentor
noncu rrent)ou tstand ing as of the C losing D ate,inclu d ing in respectof good s shipped ,
prod u cts sold ,licenses granted ,services rend ered or otherwise associated with the
B u siness,and allrelated C laims,remed ies and /orcau ses of action.

EXHIBIT B
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“A ction”means any claim,action,charge,complaint,cau se of action,d emand ,
lawsu it,arbitration,inqu iry,au d it,notice of violation,proceed ing,litigation,citation,
su mmons,su bpoena or investigation of any natu re,civil,criminal,ad ministrative,
regu latoryorotherwise,whetheratlaw orin equ ity.

“A ffiliate”of aP erson means any otherP erson thatd irectly orind irectly,throu gh
one ormore intermed iaries,controls,is controlled by,oris u nd ercommon controlwith,
su ch P erson. The term “control”(inclu d ing the terms “controlled by”and “u nd er
common controlwith”) means the possession,d irectly or ind irectly,of the power to
d irectorcau se the d irection of the managementand policies of aP erson,whetherthrou gh
the ownershipof votingsecu rities,bycontractorotherwise.

“A lternative Transaction”means the sale,transferorotherd isposition,d irectly or
ind irectly,inclu d ing throu gh an assetsale,share sale,merger,amalgamation or other
similar transaction,of stock or other equ ity interests in Seller or Seller’s assets or
interests therein,in atransaction orseries of transactions withone ormore P ersons other
than P u rchaser.

“A ncillary A greements”means,collectively,the A ssignmentand A ssu mption
A greement,the B illof Sale,and the A ssignmentof Intellectu alP roperty,any assignment
of software rights,and allotherd ocu ments,instru ments and certificates requ ired to be
d elivered in connection withthe Transactions,allof whichmu stbe in form and su bstance
satisfactoryto P u rchaser.

“A ssignmentand A ssu mption A greement”means the assignmentand assu mption
agreement,in form and su bstance satisfactory to P u rchaser,to be entered into by
P u rchaserand Selleron the C losingD ate.

“A ssignmentof Intellectu alP roperty”means the Intellectu alP roperty assignment
agreement,in form and su bstance satisfactory to P u rchaser,to be entered into by
P u rchaserand Selleron the C losingD ate.

“A ssu med L iabilities”has the meaningsetforthin Section 2.3.

“B ack-u p B id d er”means su ch P erson approved by Seller and the B ankru ptcy
C ou rtto pu rchase the P u rchased A ssets only u pon the termination of this A greementin
accord ance withits terms.

“B ankru ptcyC ase”has the meaningsetforthin the Recitals.

“B ankru ptcyC od e”means Title 11 of the United States C od e.

“B ankru ptcyC ou rt”has the meaningsetforthin the Recitals.

“B id d ing P roced u res O rd er”means an O rd erof the B ankru ptcy C ou rt,in form
and su bstance satisfactory to P u rchaser,approving,among other things,the bid d ing
proced u res,the Termination Fee,P u rchaser to serve as stalking horse bid d er,and this
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A greementand the Transactions contemplated herein as aqu alified bid in respectof the
P u rchased A ssets.

“B illof Sale”means the billof sale,in form and su bstance satisfactory to
P u rchaser,to be entered into byP u rchaserand Selleron the C losingD ate.

“B ooks and Record s”means alld ocu ments,files,books and record s thatare u sed ,
held foru se orintend ed to be u sed in,orthatarise ou tof,the B u siness,inclu d ingthose
that are or that relate to prod u cts,services,marketing and ad vertising,Intellectu al
P roperty, personnel, cu stomers and su ppliers (inclu d ing cred it information), sales
(inclu d ing pricing history,totalsales,terms and cond itions of sale,sales and pricing
policies and practices), correspond ence (inclu d ing all correspond ence with any
GovernmentalA u thority),copies of Tax Retu rns,books of accou nt,led gers,financialand
accou ntingrecord s,financialstatements,researchand d evelopmentand strategic plans.

“B u siness”has the meaningsetforthin the Recitals.

“C ashP roceed s”has the meaningsetforthin Section 2.5(b).

“C laim”means:(a) a “claim”as d efined in Section 101(5) of the B ankru ptcy
C od e, or (b) any “ad verse claims”as d efined in Section 8 -102 of the Uniform
C ommercialC od e,offsetrights,setoff rights,recou pmentrights ord efenses.

“C losing”has the meaningsetforthin Section 10.1.

“C od e”means the InternalRevenu e C od e of 198 6,as amend ed .

“C ontracts”means any and all notes,bond s,mortgages,ind entu res,d eed s,
commitments,agreements,contracts,leases,powers of attorney,pu rchase ord ers,letters
of cred it,settlementagreements,franchise agreements,u nd ertakings,covenants notto
compete,employment agreements,licenses,instru ments,obligations,u nd erstand ings,
policies,pu rchase and sales ord ers,qu otations and other execu tory commitments to
which Seller is a party or of which Seller is a beneficiary,or by which its assets or
properties are bou nd orsu bject,whetheroralorwritten,express orimplied .

“C red itB id A mou nt”has the meaningsetforthin Section 2.5(a).

“C u re A mou nts”means any and allamou nts requ ired to be paid pu rsu antto
Section 365 of the B ankru ptcy C od e in connection with the assignmentby Seller and
assu mption byP u rchaserof anyand allexecu tory Transferred C ontracts.

“D IP Financing”has the meaningsetforthin the Recitals.

“D isclosu re Sched u les”means the d isclosu re sched u les prepared by Seller and
attached to and mad e apartof this A greement.

“Employee”means anypresentorformeremployee of Seller.
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“Employee B enefit P lan”means any employee benefit plan as d efined in
Section 3(3)of ERISA ,and any otherfu nd ,plan,program,policy,agreement,contractor
arrangement,whetherformalorinformal,fu nd ed oru nfu nd ed ,qu alified ornonqu alified ,
whether or notsetforth in writing,for or regard ing bonu ses,commissions,incentive
compensation,severance,vacation,d eferred compensation,pensions,profit sharing,
retirement, payroll savings, stock options, stock pu rchases, stock award s, stock
ownership, phantom stock, stock appreciation rights, equ ity compensation,
med ical/d entalexpense paymentorreimbu rsement,d isability income orprotection,sick
pay,grou pinsu rance,d eath benefits,and any othermaterialfringe benefitoremployee
benefitplan,program,policy,agreement,contractorarrangementof any kind covering
any cu rrentorformeremployee,d irector,officer,sharehold erorind epend entcontractor
(and the spou ses,d epend ents and otherbeneficiaries of anyof the foregoing).

“Encu mbrances”means any L ien,C laim,L iability,collateralassignment,rightof
setoff,escrow,encu mbrance,option,rightof firstrefu sal,transfer restriction,lease,
ind entu re,secu rity agreement,easement,covenant,cond ition,restriction,servitu d e,
prox y,voting tru storagreementorany othersimilaragreement,arrangement,contract,
commitment,u nd erstand ing or obligation of any kind whatsoever,whether written or
oral,known oru nknown.

“ERISA ”means the Employee Retirement Income Secu rity A ct of 197 4,as
amend ed .

“ERISA A ffiliate”means any P erson that,togetherwithSeller,is requ ired to be
treated as a“single employer”within the meaningof Section 414(b),(c),(m)or(o)of the
C od e orSections 4001(a)(14)or4001(b)of ERISA .

“Exclu d ed A ssets”has the meaningsetforthin Section 2.2.

“Fan.D exD M S”has the meaningsetforthin the Recitals.

“FinancialStatements”has the meaningsetforthin Section 3.6(a).

“GA A P ”means United States generally accepted accou nting principles as in
effecton the d ate of this A greement,applied on aconsistentbasis.

“GovernmentalA u thority”means any fed eral,state,territorial,local,mu nicipal,
foreign,internationalormu ltinationalgovernmentorpoliticalsu bd ivision thereof,orany
au thority,agency orcommission of su chgovernmentorpoliticalsu bd ivision,entitled to
exercise any ad ministrative,execu tive,ju d icial,legislative,police,regu latory ortaxing
au thority orpower,any cou rt,tribu nal,med iator,arbitratororarbitralbod y orany self-
regu lated organization or other non-governmental regu latory au thority or qu asi-
governmental au thority (to the extent that the ru les,regu lations or ord ers of su ch
organization orau thority have the force of L aw).

“Ind ebted ness”means,with respectto any P erson,allL iabilities,contingentor
otherwise,as obligororotherwise,fororwithrespectto (a)allobligations forborrowed
money,inclu d ingas arisingfrom corporate cred itcard s,whichobligations shallinclu d e
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the principal,accreted valu e,accru ed and u npaid interest,u npaid fees orexpenses and
other monetary obligations or other interest-bearing ind ebted ness,whether cu rrentor
fu nd ed ,secu red oru nsecu red ,(b)allobligations evid enced by anote,bond ord ebentu re,
(c)allobligations created or arising u nd er any cond itionalsale orother title retention
agreementwithrespectto property acqu ired ,inclu d ingany “earnou t”orsimilarpayments
orany noncompete payments,(d )allobligations secu red by apu rchase money mortgage
or other lien to secu re allor partof the pu rchase price of property su bjectto su ch
mortgage orlien,(e)allobligations u nd erleases which willhave been orshou ld be,in
accord ance with GA A P ,record ed as capitalleases,(f) allobligations in respect of
bankers’acceptances,letters of cred itorsimilarcred ittransactions and (g)allobligations
of atype referred to above whichare d irectly orind irectly gu aranteed by Sellerorwhich
Seller has agreed (contingently or otherwise) to pu rchase or otherwise acqu ire or in
respectof whichithas otherwise assu red acred itagainstloss.

“Information Systems”means the information technology systems u sed in the
B u siness, and the correspond ing Software, hard ware, compu ter systems, servers,
information technology equ ipmentand systems,interfaces,and networks u sed as part
thereof.

“Intellectu alP roperty”means allintellectu alproperty and proprietary rights,
interests and protections of any kind ,however arising,pu rsu antto the L aws of any
ju risd iction throu ghou tthe world ,inclu d ingthe following:(a)patents,patentapplications
and patentd isclosu res,togetherwithallreissu ances,continu ations,continu ations in part,
revisions,extensions,reexaminations,provisionals,d ivisions,renewals,revivals,and
foreign cou nterparts thereof and allregistrations and renewals in connection therewith,
(b) trad emarks,service marks,trad e d ress,logos,trad e names and corporate names,
together with alltranslations,ad aptations,d erivations and combinations thereof and
inclu d ing all good will associated therewith,and all applications,registrations and
renewals in connection therewith, (c) copyrightable works, copyrights and all
applications,registrations and renewals in connection therewith,(d )maskworks and all
applications, registrations and renewals in connection therewith, (e) trad e secrets,
inventions and confid ential bu siness information (inclu d ing id eas, research and
d evelopment, know-how, formu las, compositions, manu factu ring and prod u ction
processes and techniqu es,technicald ata,archives,d esigns,d rawings,specifications,
cu stomerand su pplierlists,pricing and costinformation,bu siness and marketing plans
and proposals, assembly, test, installation, service and inspection instru ctions and
proced u res,technical,operatingand service and maintenance manu als and d ata,hard ware
reference manu als and engineering,programming,service and maintenance notes and
logs),(f)Software and allSoftware components (inclu d ing,withou tlimitation,any tools,
u tilities u sed to compile any cod e of su ch Software),(g) internetad d resses,u niform
resou rce locaters,d omain names,websites and web pages,and (h)good willrelated to all
of the foregoing.

“Knowled ge of Seller”orany othersimilarknowled ge qu alification withrespect
to Seller,means (a) the actu alknowled ge of Joseph C asey,Seller’s C hief Execu tive
O fficer,and Seller’s othermanagers and d irectors,and (b)the knowled ge thatany su ch
person wou ld have based u pon areasonable d u e inqu iry.
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“L aws”means any statu te,law (inclu d ing common,statu tory,civil,criminal,
d omestic and foreign law),ord inance,regu lation,ru le,cod e (inclu d ing competition law
orregu lation,statu tory instru ments,gu id ance notes,circu lars,d irectives,d ecisions,ru les
and regu lations),O rd er,legislation,constitu tion,treaty,convention,ju d gment,d ecree,or
otherrequ irementorru le of law of any GovernmentalA u thority.

“L iability”means any u nsatisfied d ebt,C laim,liability,obligation,assessment,
Tax,cost,expense,loss,expend itu re,charge,fee,penalty,fine,orobligation of any kind ,
whetherknown oru nknown,asserted oru nasserted ,absolu te orcontingent,accru ed or
u naccru ed ,liqu id ated oru nliqu id ated ,ord u e orto become d u e,and regard less of when
su stained ,incu rred or asserted or when the relevantevents occu rred or circu mstances
existed ,inclu d ingallcosts and expenses relatingthereto.

“L iens”means any mortgage,hypothecation,d eed of tru st,pled ge,lien,secu rity
interest,cond itionalor installmentsale agreementor other title retention agreement,
exaction,imposition,levy,charge,assessment,or other C laims of third parties of any
kind ornatu re,whetherimposed by law,C ontractorotherwise,inclu d ing,bu tnotlimited
to,the Statu tory L iens.

“L oss”means any and allju d gments,A ctions,C laims,L iabilities,amou nts paid
in settlement,d amages,fines,penalties,d eficiencies,costs,charges,Taxes,obligations,
d emand s,fees,interest,losses and expenses (inclu d ingcou rtcosts and reasonable fees of
attorneys,accou ntants and otherexperts in connection withanyC laim orA ction).

“M aterialA d verse Effect”means any resu lt,change,event,fact,d evelopment,
circu mstance or occu rrence that(a)has had ,or wou ld reasonably expected to have,a
materialad verse effecton the bu siness,assets,resu lts of operations orfinancialcond ition
of Seller,the B u siness orthe P u rchased A ssets,ind ivid u ally ortaken as awhole,or(b)
resu lts in Seller being u nable to convey to P u rchaser any material portion of the
P u rchased A ssets or otherwise prevents or materially d elays the C losing;provid ed ,
however,thatnone of the following shallbe consid ered when d etermining whether a
M aterialA d verse Effect has occu rred :any resu lt,change,event,fact,d evelopment,
circu mstance oroccu rrence resu lting from (i)any change ormod ification in L aws,(ii)
any change in GA A P ,(iii)any action taken by Selleratthe requ estof P u rchaser,(iv)any
change in the financial,d ebt,cred it,capitalorbankingmarkets orcond itions (inclu d ing
any d isru ption thereof),(v)any change in interest,cu rrency orexchange rates orthe price
of any commod ity,secu rity ormarketind ex,or(vi)the occu rrence of any force majeu re
events,inclu d ing any earthqu akes,flood s,hu rricanes,tropicalstorms,fires or other
natu rald isasters orany national,internationalorregionalcalamity;except,in the cases of
clau ses (i)throu gh(vi),only to the extentsu chresu lt,change,event,fact,d evelopment,
circu mstance oroccu rrence d oes nototherwise have amaterially d isproportionate effect
on the B u siness as compared to other similarly situ ated bu sinesses in the applicable
markets.

“M aterialC ontracts”has the meaningsetforthin Section 3.11(a).
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“O pen Sou rce Software”means any Software that is d istribu ted as “free
software,”“open sou rce software,”or pu rsu antto any license id entified as an “open
sou rce license”by the O pen Sou rce Initiative (www.opensou rce.org/licenses) or other
license thatsu bstantially conforms to the O pen Sou rce D efinition (opensou rce.org/osd )
(inclu d ingthe GN U GeneralP u blic L icense (GP L ),GN U L esserGeneralP u blic L icense
(L GP L ),GN U A ffero GeneralP u blic L icense (A GP L ),M IT L icense (M IT),A pache
L icense,A rtistic L icense,and B SD L icenses).

“O rd er”means any preliminary orpermanentinju nction orotherord erord ecree
of aGovernmentalA u thorityof competentju risd iction.

“O rd inary C ou rse”means,with respectto any P erson,in the ord inary cou rse of
thatP eron’s bu siness consistentwith pastpractice,inclu d ing as to the qu antity,qu ality
and frequ ency.

“O u tsid e D ate”has the meaningsetforthin Section 11.1(j).

“P ermits”means allapprovals,permits,certificates,qu alifications,au thorizations,
licenses,franchises,consents,ord ers and registrations,together with allmod ifications,
amend ments,su pplements and extensions thereof,thatare orwere necessary forSellerto
own the P u rchased A ssets and operate the B u siness.

“P erson”means any ind ivid u alor corporation,association,partnership,limited
liability company,joint ventu re,joint stock or other company,bu siness tru st,tru st,
organization,GovernmentalA u thorityorotherentityof anykind .

“P etition D ate”has the meaningsetforthin the Recitals.

“P re-C losingTax P eriod ”has the meaningsetforthin Section 2.4(h).

“P u rchase P rice”has the meaningsetforthin Section 2.5.

“P u rchased A ssets”means allof Seller’s assets,properties,rights and interests of
every kind , character and d escription, whether tangible or intangible (inclu d ing
good will),whether real,personalor mixed ,whether accru ed ,contingentor otherwise,
whetherowned ,leased orlicensed ,whereverlocated ,and whetherornotreflected on the
books and record s of Seller,u sed in,held foru se in connection with,orotherwise related
to,the B u siness,inclu d ing,withou tlimitation,Transferred C ontracts and Seller’s right,
title and interestin,to and u nd erthose assets,properties and rights setforth in Section
2.1. For the avoid ance of d ou bt,“P u rchased A ssets”d oes notinclu d e any Exclu d ed
A ssets.

“P u rchaser”has the meaningsetforthin the P reamble.

“Representative”means, with respect to any P erson, any and all d irectors,
officers,employees,consu ltants,financialad visors,cou nsel,accou ntants and otheragents
and ad visors of su chP erson.
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“Sale M otion”means Seller’s motion,in form and su bstance satisfactory to
P u rchaser,forentryof the B id d ingP roced u res O rd erand Sale O rd er,as applicable.

“Sale O rd er”means an O rd er of the B ankru ptcy C ou rt,in form and su bstance
satisfactory to P u rchaser,whichapproves the terms of this A greementand the A ncillary
A greements,and au thorizes and d irects Sellerto consu mmate the Transactions,inclu d ing
the assignmentof the Transferred C ontracts to P u rchaser,atthe C losing.

“Secu red C red itA greement”means the SeniorSecu red C red itA greement,d ated
as of O ctober13,2017 ,between Seller,as B orrower,and P u rchaser,as L end er.

“Seller”has the meaningsetforthin the P reamble.

“SellerIntellectu alP roperty”has the meaningsetforthin Section 3.13(a).

“Seller Software P rod u cts”means allproprietary Software prod u cts,inclu d ing,
withou tlimitation,Fan.D exD M S,and related services of Sellerand /orits A ffiliates that
(a) are cu rrently or atany time in the have been offered ,licensed ,sold ,d istribu ted ,
hosted ,maintained orsu pported ,orotherwise provid ed ormad e available by oron behalf
of Sellerorits A ffiliates;(b)are cu rrently oratany time in the pasthave been u sed in or
in connection withthe operation of the B u siness;or(c)are cu rrently u nd erd evelopment
byorforSellerorits A ffiliates.

“Software”means any compu terprogram,operatingsystem,application,system,
firmware orsoftware of any natu re,whetheroperational,active,u nd erd evelopmentor
d esign, non-operational or inactive, inclu d ing all cod e, object cod e, sou rce cod e,
commentcod e,algorithms,processes,formu lae,interfaces,navigationald evices,menu
stru ctu res or arrangements,icons,operationalinstru ctions,scripts,command s,syntax,
screen d esigns,reports,d esigns,concepts,visu alexpressions,technicalmanu als,tests
scripts,u ser manu als and other d ocu mentation therefor,whether in machine-read able
form,virtu almachine-read able form,programminglangu age,mod elinglangu age orany
other langu age or symbols,and whether stored ,encod ed ,record ed or written on d isk,
tape,film,memory d evice,paperorothermed iaof any natu re,and alld atabases,tools,
u tilities,and othercomponents necessary orappropriate in connection withthe operation
oru se of any su chcompu terprogram,operatingsystem,application,system,firmware or
software.

“Statu tory L iens”has the meaningsetforthin Section 2.4(d ).

“Su bsid iary”means,with respectto any P erson,any other P erson of which at
least50% of (a)the totalequ ity interestor(b)the totalvotingpowerof shares of stock
(or equ ivalent ownership or controlling interest) entitled (withou t regard to the
occu rrence of any contingency)to vote in the election of d irectors,managers ortru stees
thereof is atthe time owned orcontrolled ,d irectly orind irectly,by the firstP erson orone
ormore of the othersu bsid iaries of su chfirstP erson oracombination thereof.

“Tangible P ersonalP roperty”has the meaningsetforthin Section 2.1(a).
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“Tax”or“Taxes”means allfed eral,state,localand foreign taxes,charges,fees,
imposts, levies or other assessments, inclu d ing income, gross receipts, excise,
employment,sales,u se,transfer,license,payroll,franchise,stamp,withhold ing,social
secu rity,u nemployment,realproperty,personalproperty,alternative orad d on minimu m,
estimated or other taxes,charges,fees,imposts,levies or other assessments,inclu d ing
u nclaimed property and escheatpayments,and also inclu d ing any interest,penalties or
ad d itions thereto,whetherd ispu ted ornot.

“Tax Retu rn”means any report,retu rn,information retu rn,filing,claim forrefu nd
or other information, inclu d ing any sched u les or attachments thereto, and any
amend ments to any of the foregoing requ ired to be su pplied to a taxing au thority in
connection withTaxes.

“TaxingA u thority”means any GovernmentalA u thorityexercisingTax regu latory
au thority.

“Termination Fee”has the meaningsetforthin Section 7 .2(b).

“Transactions”mean the transactions contemplated by this A greement, the
A ncillaryA greements and the Sale O rd er.

“Transferred C ontracts”has the meaningsetforthin Section 2.1(d ).

“W A RN A ct”has the meaningsetforthin Section 3.17 (d ).
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SECTION 2
PURCHASE, SALE AND ASSIGNMENT OF PURCHASED ASSETS

2.1 Sale of P u rchased A ssets.Su bjectto the terms and cond itions setforthherein,at
the C losing,Sellershallsell,convey,transfer,assign and d eliverto P u rchaser,and P u rchaser
shallpu rchase and assu me from Seller,allof Seller’s right,title and interestin,to and u nd erthe
P u rchased A ssets, free and clear of all Encu mbrances (other than A ssu med L iabilities),
inclu d ing,withou t limitation,all of Seller’s right,title,and interest in,to and u nd er the
following:

(a) all fu rnitu re, fixtu res, equ ipment, machinery, tools, vehicles, office
equ ipment,su pplies,compu ters,telephones and allothertangible personalproperty (the
“Tangible P ersonalP roperty“);

(b) allA ccou nts Receivable;

(c) allB ooks and Record s (otherthan those d escribed in Section 2.2(e),which
shallbe Exclu d ed A ssets);

(d ) the C ontracts listed or d escribed on Sched u le 2.1(d ) attached hereto
(collectively,the “Transferred C ontracts”);

(e) (i) all Seller Intellectu al P roperty, inclu d ing, withou t limitation, the
Intellectu alP roperty setforth on Sched u le 2.1(e),and (ii)allrights as to,A ctions and
otherC laims forand /orremed ies againstinfringements,d ilu tions,misappropriations,and
other violations thereof,rights of priority and protection of interests therein and all
tangible embod iments thereof;

(f) allP ermits thatrelate in any way to the B u siness orthe P u rchased A ssets
(to the extenttransferrable to P u rchaser);

(g) allinsu rance benefits,rights and proceed s,and other refu nd s,rebates,
d iscou nts and cred its,performance and otherbond s,secu rity and otherd eposits,ad vance
payments,prepaid expenses and any otherprepayments in favorof Sellerto the extent
relatingto the B u siness,the P u rchased A ssets orthe A ssu med L iabilities;

(h) allgood willassociated withthe B u siness and the P u rchased A ssets;

(i) (i)allC laims and A ctions,whetherknown oru nknown,thatSellermay
have againstP u rchaser,its A ffiliates (exceptpu rsu antto this A greementoran A ncillary
A greement)oranyEmployee hired byP u rchaserafterthe C losing,and (ii)allC laims and
A ctions,whetherknown oru nknown,thatSellermay have againstany third parties in
respectof the P u rchased A ssets orthe A ssu med L iabilities;provid ed ,however,thatany
C laims orA ctions thatcannotbe assigned to P u rchaserpu rsu antto this Section 2.1(i)
shallbe released orwaived bySeller;

(j) otherthan those d escribed in Section 2.1(i),allrights,privileges,C laims
and A ctions in respect of prepayments, refu nd s, warranty claims, ind emnification
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agreements in favorof Sellerwith,and ind emnification and similarrights against,third
parties,and any otherrights orC laims withrespectto the P u rchased A ssets orA ssu med
L iabilities;and

(k) allotherassets of Sellerthatare notExclu d ed A ssets.

N otwithstand ing anything in this A greementto the contrary,P u rchaser shallhave the
right,forany orno reason,atany time priorto entry of the C losingD ate to amend from time to
time and in its sole d iscretion Sched u le 2.1(d )to ad d ord esignate aC ontractas aTransferred
C ontract,orto exclu d e any C ontractfrom beingaTransferred C ontract.Upon the C losingD ate,
the Transferred C ontracts,as d etermined in accord ance withSched u le 2.1(d )in its form as of the
C losingD ate,shallbe assu med bySeller,as necessary,and /orassigned to P u rchaser.

2.2 Exclu d ed A ssets. The followingassets are exclu d ed from the P u rchased A ssets,
are notapartof the Transactions and shallremain assets of Sellerafterthe C losing(collectively,
the “Exclu d ed A ssets”):

(a) allC ontracts otherthan the Transferred C ontracts;

(b) the P u rchase P rice and all cash, negotiable instru ments and cash
equ ivalents,bankaccou nts,secu rities,instru ments and otherinvestments of Seller;

(c) allequ itysecu rities orotherinterests in Selleroranyof its A ffiliates;

(d ) allC laims for grants,refu nd s or cred its of Taxes or amou nts otherwise
owed orto be issu ed by aGovernmentalA u thority of whatevernatu re arisingou tof or
related to the P u rchased A ssets orthe B u siness forthe P re-C losingTax P eriod ;

(e) (i) all corporate minu te books,corporate seals,stock transfer books,
minu te books and other corporate books and record s relating solely to Seller’s
organization and existence,(ii)B ooks and Record s related solely to Exclu d ed A ssets or
Exclu d ed L iabilities,(iii)acopy of B ooks and Record s whichby law Selleris requ ired to
retain,and (iv)B ooks and Record s prepared primarily in connection withthis A greement
and whichare su bjectto privilege;

(f) the rights thataccru e orwillaccru e to Selleru nd erthis A greementand the
A ncillaryA greements;and

(g) allC laims thatSellermay have againstany P erson,solely withrespectto
any Exclu d ed A ssets orany Exclu d ed L iabilities,and alld eposits,prepayments,refu nd s
and rebates related to orin respectof any Exclu d ed A ssets and allavoid ance claims or
cau ses of action u nd erthe B ankru ptcy C od e orapplicable L aw (inclu d ingany preference
orfrau d u lentconveyance claims orcau ses of action arisingu nd erorthatmay be asserted
pu rsu antto C hapter5 of the B ankru ptcy C od e),and allotherclaims orcau ses of action
u nd er any other provision of the B ankru ptcy C od e or applicable L aw related to the
Exclu d ed A ssets orExclu d ed L iabilities.
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2.3 A ssu med L iabilities. Su bjectto the terms and cond itions setforth herein,atthe
C losing,P u rchasershallassu me and agrees to pay,perform and d ischarge only the following
L iabilities of Seller(collectively,the “A ssu med L iabilities”)and no otherL iabilities:

(a) allL iabilities arising ou tof orrelated to the ownershipand operation of
the P u rchased A ssets,solely to the extentarising after the C losing D ate (and for the
avoid ance of d ou bt,exclu d ing any L iability arising ou tof or related to any breach,
d efau lt(whethermonetary ornon-monetary),actoromission thatoccu rred on orpriorto
the C losingD ate);

(b) allC u re A mou nts,if any,withrespectto the Transferred C ontracts;and

(c) allL iabilities forTaxes arisingou tof orrelated to the P u rchased A ssets or
the B u siness for taxable years or other taxable period s (or portions thereof) that
commence afterthe C losingD ate.

2.4 Exclu d ed L iabilities. N otwithstand ing any provision in this A greementto the
contrary,P u rchasershallassu me only the A ssu med L iabilities and shallnotassu me orotherwise
become responsible forany L iability of Sellerof whatevernatu re,whetherornotarisingou tof
orrelated to the ownershipand operation of the P u rchased A ssets orthe B u siness.A llsu chother
L iabilities shallbe retained by and remain L iabilities of Seller.N eitherP u rchasernorany of its
Su bsid iaries orA ffiliates shallassu me,and shallnotbe d eemed to have assu med ,and shallnot
be responsible forthe payment,performance ord ischarge of any of the followingL iabilities (all
su chL iabilities notbeingassu med byP u rchaserare referred to as the “Exclu d ed L iabilities”):

(a) allL iabilities whichare notA ssu med L iabilities;

(b) allL iabilities related to,asserted in,orarisingou tof the B ankru ptcy C ase
(otherthan C u re A mou nts relating to Transferred C ontracts,if any),inclu d ing,bu tnot
limited to,sched u led claims,proofs of claim that were or cou ld have been filed
(assu mingpropernotice)in the B ankru ptcy C ase,and C laims pu rsu antto Section 503 or
Section 507 of the B ankru ptcyC od e;

(c) allL iabilities arising ou tof or related to any (i)Exclu d ed A ssetor (ii)
C ontracts thatare notTransferred C ontracts;

(d ) with respectto the P u rchased A ssets,all(i)statu tory L iens (and related
L iabilities), inclu d ing Tax, artisan’s, carriers’, warehou semen’s, materialmen’s and
mechanics’ L iens (collectively,the “Statu tory L iens”);(ii) other L iens (and related
L iabilities),with respectto the P u rchased A ssets;and (iii)Encu mbrances (and related
L iabilities);

(e) allL iabilities related to any Ind ebted ness of Seller;

(f) allL iabilities arising ou tof or related to C laims and A ctions (whether
initiated prior to or after the C losing) arising ou tof acts,omissions or events that
occu rred on orpriorto the C losingD ate;
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(g) allpenalties,fines,settlements,interest,costs and expenses incu rred as a
resu ltof any actu aloralleged violation by Sellerof any L aw on orpriorto the C losing
D ate;

(h) allL iabilities for Taxes arising ou tof or attribu table to the P u rchased
A ssets orthe B u siness forany taxable years orothertaxable period s (orportions thereof)
thatend on orbefore the C losingD ate (the “P re-C losingTax P eriod ”);and

(i) allL iabilities related to anyEmployee orEmployee B enefitP lan.

In the event of an inconsistency or conflict between the scope or meaning of “A ssu med
L iabilities”and “Exclu d ed L iabilities,”the scope or meaning of “Exclu d ed L iabilities”shall
govern and control. If any L iability may be interpreted as both an A ssu med L iability and an
Exclu d ed L iability,itshallbe treated as and d eemed to be an Exclu d ed L iability.

2.5 P u rchase P rice. The aggregate consid eration provid ed by P u rchaser for the
P u rchased A ssets (the “P u rchase P rice”)is Five H u nd red Thou sand D ollars ($500,000),which
amou ntcomprises both (a)acred itbid equ alto the aggregate amou ntof ou tstand ing principal
and accru ed and u npaid interestu nd erthe Secu red C red itA greementand the D IP Financing,as
applicable,as of the C losingD ate,togetherwithu pto Seventy Five Thou sand D ollars ($7 5,000)
of the lend er’s fees and expenses u nd erthe Secu red C red itA greementand the D IP Financing
(su ch amou nt,the “C red itB id A mou nt”),and (b) an amou ntin cash equ alto the d ifference
between (x)Five H u nd red Thou sand D ollars ($500,000)and (y)the C red itB id A mou nt(su ch
amou nt,the “C ashP roceed s”).

Forthe avoid ance of d ou bt,the P u rchase P rice in this Section 2.5 constitu tes a
stalking-horse bid by P u rchaser,which is su bjectto increase orothermod ification pu rsu antto,
and in accord ance with,the B id P roced u res O rd erinclu d ing,withou tlimitation,P u rchaser’s right
to cred itbid allof its reasonable and d ocu mented fees and expenses relating to the Secu red
C red itA greementand the D IP Financing.

2.6 Free and C lear.Sellershalld istribu te the C ashP roceed s atthe C losingas need ed
to permitthe sale of the P u rchased A ssets to P u rchaserfree and clearof allEncu mbrances.

2.7 Exclu d ed A ssets and L iabilities. N otwithstand inganythingin this A greementto
the contrary,P u rchaser shallneither pu rchase any Exclu d ed A ssets nor assu me any of the
Exclu d ed L iabilities.

2.8 W ithhold ing.P u rchaserwillbe entitled to d ed u ctand withhold from any amou nt
payable pu rsu antto this A greement(inclu d ingpayments of the P u rchase P rice)su chamou nts as
P u rchaser (or any A ffiliate thereof) shallreasonably d etermine itis requ ired to d ed u ctand
withhold withrespectto the makingof su chpaymentu nd erthe C od e orany otherprovision of
applicable L aw.If P u rchaserreasonably d etermines thatitis requ ired to withhold ord ed u ctany
amou ntitshallnotify and provid e the basis for su ch d ed u ction and withhold ing to Seller in
writing atleastthree (3)d ays prior to making any su ch d ed u ction and withhold ing and shall
reasonably cooperate withSellerto mitigate su ch withhold ingord ed u ction. To the extentthat
amou nts are so withheld by P u rchaser,su chwithheld amou nts willbe remitted by P u rchaserto
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the applicable GovernmentalA u thority and treated forallpu rposes of this A greementas having
been paid to the P erson in respectof whom su chd ed u ction and withhold ingwere mad e.

SECTION 3
REPRESENTATIONS AND WARRANTIES OF SELLER

Sellerhereby represents and warrants to P u rchaseras follows:

3.1 O rganization;C apitalization.

(a) Selleris d u ly incorporated ,valid ly existingand in good stand ingu nd erthe
L aws of the ju risd iction of its incorporation and has fu llcorporate powerand au thority to
own,operate orlease the properties and assets now owned ,operated orleased byitand to
operate the B u siness as presently cond u cted . Selleris d u ly licensed orqu alified to d o
bu siness and is in good stand ingin eachju risd iction in whichthe ownershipof its assets
or the operation of the B u siness as presently cond u cted makes su ch licensing or
qu alification necessary,exceptforsu ch failu res to be so qu alified orlicensed thathave
nothad and wou ld notreasonably be expected to have aM aterialA d verse Effect.

(b) Sellerd oes nothave any Su bsid iaries and d oes notown any secu rities of,
oranyinterestin,anyP erson.

(c) Setforth on Sched u le 3.1(c) is the nu mber of au thorized ,issu ed and
ou tstand ingequ ity secu rities of Seller.The stockhold ers setforthon Sched u le 3.1(c)are
the record hold ers of allsu ch issu ed and ou tstand ing equ ity secu rities of Seller,allof
whichhave been d u ly au thorized ,are valid ly issu ed ,fu lly paid and non-assessable.Su ch
stockhold ers own their shares free and clear of allEncu mbrances. There exist no
C ontracts relating to the issu ance,sale or transfer of any equ ity secu rities of Seller.
There are no ou tstand ing su bscription,option,call,warrant(whether or notcu rrently
exercisable) or other rights to acqu ire any equ ity secu rities of Seller. There are no
ou tstand ingsecu rities,instru ments orobligations thatare ormay become convertible into
or exchangeable for any equ ity or d ebtsecu rities of any Seller. There are no voting
tru sts, stockhold er or equ ityhold er agreements, proxies or other agreements or
u nd erstand ing in effectwith respectto the voting,transferorownership of any equ ity
secu rities of anySeller.

3.2 A u thority;Enforceability.Sellerhas the requ isite powerand au thority to execu te
and d eliver this A greement and the A ncillary A greements and to perform its obligations
hereu nd erand thereu nd er,and the execu tion,d elivery and performance of this A greementand
the A ncillary A greements and the consu mmation of the Transactions by Sellerhave been d u ly
au thorized by allnecessary corporate action. This A greementand the A ncillary A greements
will,atthe C losing,have been d u ly and valid ly execu ted and d elivered by Sellerand ,assu ming
the d u e and valid au thorization,execu tion and d elivery by P u rchaserof this A greementand the
A ncillary A greements and the entry of the Sale O rd er,constitu te valid ,legaland bind ing
agreements of Seller,enforceable againstSellerin accord ance withtheirrespective terms,except
as may be limited by applicable bankru ptcy,insolvency,reorganization,moratoriu m,frau d u lent
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transferand similarL aws of generalapplicability relatingto the rights and remed ies of cred itors
and generalprinciples of equ ity.

3.3 C onsents and A pprovals.Exceptforthe Sale O rd er,the execu tion and d eliveryof
this A greementand the A ncillary A greements and the consu mmation of the Transactions d oes
notand willnotrequ ire Seller to make any filing with or give any notice to or obtain any
consent,approvalorau thorization from anyP erson.

3.4 N o C onflicts.N one of the execu tion,d elivery orperformance of this A greement
orthe A ncillary A greements,orthe consu mmation of the Transactions by Sellerwill(with or
withou tnotice orlapse of time orboth):(a)contravene,conflictwithorresu ltin aviolation or
breachof the certificate of incorporation,bylaws orotherorganizationald ocu ments of Seller,(b)
su bjectto entry of the Sale O rd er,contravene,conflictwithorresu ltin aviolation orbreachof,
orgive any P erson the rightto challenge any of the Transactions orto exercise any remed y or
obtain any relief u nd er,any L aw orO rd erto which Seller,orany of the assets,inclu d ing the
P u rchased A ssets,owned ,leased oru sed by Seller,is su bject,(c)su bjectto entry of the Sale
O rd er,contravene,conflictwith or resu ltin a violation or breach of any of the terms or
requ irements of,or give any GovernmentalA u thority the rightto revoke,withd raw,su spend ,
cancel,terminate ormod ify,any P ermitthatis held by Sellerorthatotherwise relates to the
B u siness orto any of the assets,inclu d ing the P u rchased A ssets,owned oru sed by Seller,(d )
su bjectto entry of the Sale O rd er,contravene,conflictwithorresu ltin aviolation orbreachof,
or resu ltin a d efau ltu nd er,any provision of any Transferred C ontractor (e) resu ltin the
imposition or creation of any Encu mbrance u pon or with respectto any asset,inclu d ing any
P u rchased A sset,owned oru sed bySeller.

3.5 C ompliance withL aws and P ermits.

(a) Setforthon Sched u le 3.5 is atru e,complete and correctlistof allP ermits
thatare held by Seller.Seller cu rrently hold s allP ermits which are necessary for the
ownershiporoperation of the P u rchased A ssets orthe B u siness. A llsu ch P ermits are
valid and in fu llforce and effectin accord ance with their terms and cond itions. A ll
materialfees and charges with respectto su ch P ermits as of the d ate of this A greement
have been paid in fu ll.

(b) Exceptas setforth on Sched u le 3.5,(i) Seller is in compliance in all
materialrespects,and has complied in allmaterialrespects,with allP ermits held by
Sellerand with allL aws applicable to Seller,the P u rchased A ssets orthe B u siness and
(ii)neitherSellernorany of its A ffiliates has received notice from any P erson alleging
any materialviolation of any P ermitheld by Sellerorany L aw applicable to Seller,the
B u siness orthe P u rchased A ssets.

3.6 FinancialStatements;Ind ebted ness.

(a) Sellerhas heretofore d elivered to P u rchaserthe financialstatements and
financialinformation requ ested by P u rchaser (the “FinancialStatements”). A llsu ch
statements other than pro forma or projected financialstatements were prepared in
conformity withGA A P and fairly present,in allmaterialrespects,the financialposition
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of the entities d escribed in su chfinancialstatements as atthe respective d ates thereof and
the resu lts of operations and cash flows d escribed therein foreach of the period s then
end ed ,su bjectto,in the case of any u nau d ited financialstatement,changes resu ltingfrom
au d it,absence of footnotes and normalyear-end ad ju stments.

(b) Setforth on Sched u le 3.6(b) is a tru e,complete and correctlistof all
Ind ebted ness owed by Sellerto any P erson,calcu lated as of the d ate of this A greementin
accord ance withGA A P .

3.7 N o Und isclosed L iabilities. Exceptfor(a)L iabilities u nd erthe Secu red C red it
A greementand the D IP Financing,(b)L iabilities u nd erthis A greementorin connection withor
arising ou t of the Transactions,(c) L iabilities reflected on the Financial Statements,(d )
L iabilities thatare Exclu d ed L iabilities,(e)L iabilities thathave arisen afterthe d ate of the most
recentFinancialStatementin the O rd inary C ou rse orotherwise in accord ance withthe terms and
cond itions of this A greement(none of whichis material),and (f)L iabilities setforthon Sched u le
3.7 ,Sellerd oes nothave anymaterialL iabilities.

3.8 A bsence of C ertain C hanges. Exceptforthe commencementof the B ankru ptcy
C ase, there has not been any resu lt, change, event, fact, d evelopment, circu mstance or
occu rrence that,ind ivid u ally orin the aggregate,has had orwou ld reasonably be expected to
have aM aterialA d verse Effect.

3.9 P u rchased A ssets;C u re A mou nts.

(a) Sellerowns and has good ,valid and marketable title to,orthe rightto u se
or possess,the P u rchased A ssets,and pu rsu antto the Sale O rd er,willsell,convey,
transfer,assign and d eliverallsu chright,title and interestin,to and u nd erthe P u rchased
A ssets pu rsu antto this A greement,free and clear of any Encu mbrance to the fu llest
extentpermissible by L aw.

(b) Su bjectto the exclu sion of the Exclu d ed A ssets,the P u rchased A ssets (i)
constitu te su bstantially allof the assets u sed orheld foru se by Sellerin connection with
orotherwise related to the B u siness,(ii)willpermitP u rchaserto cond u ctthe B u siness
su bstantially as itis beingcond u cted on the d ate of this A greementand (iii)are su itable
for the u ses for which they are intend ed . Exceptas setforth on Sched u le 3.9(b),no
A ffiliate of Seller owns,leases or licenses any assets u sed in the operation of the
B u siness.

(c) There willbe no materialC u re A mou nts payable with respectto any
Transferred C ontracts.

3.10 L egalP roceed ings.

(a) Exceptforthe B ankru ptcy C ase and as setforthon Sched u le 3.10(a),there
is no A ction orC laim pend ingor,to the Knowled ge of Seller,threatened ,againstSeller
that(i)relates to ormay affectthe B u siness orthe P u rchased A ssets,(ii)qu estions or
challenges the valid ity of this A greement,any A ncillary A greement or any of the

Case 17-81540-TLS    Doc 10-2    Filed 10/27/17    Entered 10/27/17 16:49:05    Desc
 Exhibit B - Stalking Horse Purchase Agreement    Page 16 of 58



-17 -

Transactions or (iii) may otherwise have a M aterialA d verse Effecton,or materially
impairord elay,the C losing.

(b) ExceptforO rd ers issu ed by the B ankru ptcy C ou rt,there is no O rd erto
whichSeller,the B u siness orthe P u rchased A ssets are su bject.

3.11 M aterialC ontracts.

(a) Setforthon Sched u le 3.11(a)is atru e,complete and correctlistof eachof
the following C ontracts to which Seller is a party or by which Seller or any of its
properties orassets are bou nd in connection with the B u siness orthe P u rchased A ssets
(su chC ontracts,the “M aterialC ontracts”):

(i) each C ontract that involves annu al expend itu res or receipts,
performance of services ord elivery of good s ormaterials of Seller,in eachcase in
excess of $10,000;

(ii) eachC ontractforthe u se bySellerof personalproperty;

(iii) each C ontractcontaining covenants that(A ) restrictor limitthe
freed om of Sellerto engage in any line of bu siness orto compete withany P erson
or (B ) contain “take or pay”provisions or prohibitions on Seller soliciting the
employmentorhiringof anyP erson;

(iv) eachC ontractforthe sale of any of the P u rchased A ssets orforthe
grantto any P erson of any option,rightof firstrefu salorpreferentialorsimilar
rightto pu rchase anyof the P u rchased A ssets;

(v) each C ontractthatis abroker,d istribu tor,d ealer,manu factu rer’s
representative,franchise,agency,sales promotion,marketresearch,marketing,
consu ltingorad vertisingC ontract;

(vi) eachwritten warranty,gu aranty,orothersimilaru nd ertakingwith
respectto contractu alperformance extend ed bySeller;

(vii) each C ontract provid ing for the assu mption of any Tax,
environmental,oranyotherL iabilityof anyP erson;

(viii) each C ontractthatrelates to the acqu isition ord isposition of any
bu siness,amaterialamou ntof stock(orotherownershipinterest)orassets of any
other P erson (whether by merger,sale of stock or ownership interest,sale of
assets orotherwise);

(ix) eachC ontractrelatingto Ind ebted ness;

(x) each C ontractrelating to any of Seller’s topten cu stomers ortop
ten vend ors (in eachcase,byd ollarvolu me);
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(xi) eachC ontractinvolvingany resolu tion orsettlementof any C laim
or A ction with a settlementvalu e of greater than $50,000,or which imposes
materialcontinu ingobligations on Sellernotcovered byinsu rance;

(xii) each C ontract that is a joint ventu re, partnership or similar
C ontract;and

(xiii) eachC ontractwithanyGovernmentalA u thority.

(b) (i) each M aterialC ontractis valid and bind ing on Seller in accord ance
with its terms and is in fu llforce and effect,(ii) other than Seller’s d efau ltu nd er its
contracts with Tru e Ultimate Stand ard s Everywhere,Inc.,Ticketmaster,L .L .C .,A u stin
Technology Incu bator,A vaiM obile Solu tions,and the parties listed in Sched u le 6.1 of
the Secu red C red itA greementand the D IP Financing,and otherthan relatingto Seller’s
inability to pay pre-petition amou nts owed u nd ercertain M aterialC ontracts d u e to the
commencementof the B ankru ptcy C ase and the implementation of the au tomatic stay
u nd er Section 362 of the B ankru ptcy C od e,neither Seller,nor to the Knowled ge of
Seller,any otherparty,is in violation orbreachof,ord efau ltu nd er(oris alleged to be in
violation orbreachof ord efau ltu nd er),orhas provid ed orreceived any written notice of
any intention to terminate any M aterialC ontract,inclu d ingas aresu ltof the execu tion of
this A greementor the anticipated consu mmation of the Transactions,(iii) other than
Seller’s d efau lt u nd er its contracts with Tru e Ultimate Stand ard s Everywhere,Inc.,
Ticketmaster,L .L .C .,A u stin Technology Incu bator,A vaiM obile Solu tions,and the
parties listed in Sched u le 6.1 of the Secu red C red itA greementand the D IP Financing,
and other than relating to Seller’s inability to pay pre-petition amou nts owed u nd er
certain M aterialC ontracts d u e to the commencementof the B ankru ptcy C ase and the
implementation of the au tomatic stay u nd er Section 362 of the B ankru ptcy C od e,no
eventorcircu mstance has occu rred ,orto the Knowled ge of Seller,is likely to occu r,that,
withorwithou tnotice orlapse of time orboth,wou ld constitu te an eventof d efau ltu nd er
any M aterialC ontractorresu ltin the termination thereof orwou ld cau se orpermitthe
termination,acceleration orotherchanges of any rightorobligation orthe loss of any
benefitthereu nd er,and (iv),other than as setforth above and other than the pend ing
lawsu itin whichSvitlaSystems,Inc.has named Seller,amongothers,as ad efend antin a
breachof contractaction thatwas filed September18 ,2017 ,in C aliforniaSu periorC ou rt
(C ase N o.17 -561354),requ estingd amages of $193,28 9.00,and athreatened claim from
Fox Sports there are no d ispu tes pend ingorthreatened u nd erany M aterialC ontractand
the relationships of the contractingparties u nd erallM aterialC ontracts are cu rrently on a
good and normalbasis.

3.12 RealP roperty. Sellerd oes notown,lease,su blease,license,u se oroccu py,or
have anyotherrightorinterestin,anyrealproperty.

3.13 Intellectu alP roperty.

(a) Setforth on Sched u le 3.13(a) is a tru e,complete and correctlistof all
Intellectu alP ropertyowned ,licensed oru sed bySellerin connection withthe B u siness or
the P u rchased A ssets (the “Seller Intellectu al P roperty“), ind icating whether su ch
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Intellectu alP roperty is (i)owned ,licensed oru sed by Sellerand (ii)registered ,record ed
orfiled with,orthe su bjectof apend ingapplication before,anyGovernmentalA u thority.

(b) To the Knowled ge of Seller,the SellerIntellectu alP roperty as cu rrently
u sed by Sellerin the cond u ctof the B u siness d oes notinfringe u pon ormisappropriate
the Intellectu alP roperty of any P erson. N eitherSellernorany of its A ffiliates has ever
received any written commu nication and no C laim orA ction is pend ing,has been settled
or,to the Knowled ge of Seller,is threatened ,thatalleges any su ch infringementor
misappropriation.N o P erson is cu rrently infringing u pon or misappropriating,or has
infringed u pon ormisappropriated ,anySellerIntellectu alP roperty.To the Knowled ge of
Seller,there is no existingfactorcircu mstance thatwou ld be reasonably expected to give
rise to anysu chC laim orA ction forinfringementormisappropriation.

(c) N one of the SellerIntellectu alP roperty orany portion thereof is owned by
orregistered in the name of anycu rrentorformer,owner,stockhold er,member,manager,
partner,d irector,execu tive,officer,employee,salesman,agent,consu ltant,cu stomer,
Representative or contractor of Seller. Seller has entered into bind ing C ontracts with
every Employee and every presentand formerind epend entcontractorwho contribu ted in
any materialrespectto the d evelopmentof SellerIntellectu alP roperty,pu rsu antto which
su ch Employees and ind epend entcontractors have assigned orwillassign to Sellerany
ownershipinterestorrighttheymayhave in any SellerIntellectu alP roperty so d eveloped
d u ringthe cou rse of thatP erson’s employmentorprovision of services to Seller.

(d ) Seller has u sed commercially reasonable efforts,inclu d ing employee
training policies and proced u res,to protectits rights in the SellerIntellectu alP roperty,
inclu d ingallconfid entialinformation u sed in connection withthe B u siness.

(e) Seller has taken commercially reasonable measu res to ensu re that all
Software materialto the B u siness (i)is free from any known Software d efectand (ii)
d oes notcontain any viru s,Software rou tine orhard ware componentd esigned to permit
u nau thorized access orto d isable orotherwise harm any compu ter,systems orsoftware,
orany Software rou tine d esigned to d isable acompu terprogram au tomatically with the
passage of time oru nd erthe positive controlof aP erson otherthan an au thorized licensee
orownerof the Software.

(f) (i) N one of the Seller Software P rod u cts (other than any third party
componentthatis notO pen Sou rce Software and is licensed to Seller or any of its
A ffiliates u nd erawritten license orotheragreement)incorporates,links orcalls to any
O pen Sou rce Software;(ii)the incorporation in,orlinkingorcallingby,any su chSeller
Software P rod u cts of any O pen Sou rce Software,d oes notobligate Sellerorany of its
A ffiliates to d isclose,make available,offerord eliverany portion of the sou rce cod e of
su chSellerSoftware P rod u cts to any third party;(iii)there has been no u se by Selleror
any of its A ffiliates of any O pen Sou rce Software thatcreates an obligation forSelleror
any A ffiliates to grant,orpu rportto grant,to any third party,any rights orimmu nities
u nd erany SellerIntellectu alP roperty (inclu d ing u sing any O pen Sou rce Software that
requ ires,as a cond ition of u se of su ch O pen Sou rce Software,thatother Software
incorporated into,d erived from or d istribu ted with su ch O pen Sou rce Software be (x)
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d isclosed or d istribu ted in sou rce cod e form,(y) licensed for the pu rpose of making
d erivative works,or(z)red istribu table atno charge orminimalcharge);and (iv)Seller
and its A ffiliates are in compliance withthe notice,attribu tion,and otherrequ irements of
the licenses forthe O pen Sou rce Software and otherlibraries in Seller’s technology stack
listed on Section 3.13(f)hereto.

(g) To the Knowled ge of Seller,there are no known bu gs,cod e,viru ses,
errors,and d efects or any other problem or issu e with respectto any of the Software
(inclu d ing the SellerSoftware P rod u cts)thatad versely affects,or cou ld reasonably be
expected to ad versely affect,the valu e,fu nctionality,orperformance of su chSoftware or
SellerSoftware P rod u ct.

3.14 C u stomers and Su ppliers.

(a) Setforthon Sched u le 3.14(a)is atru e,complete and correctlistof the top
ten largestcu stomers of the B u siness as measu red by gross revenu e forthe yearend ed
D ecember31,2016. Exceptin connection withthe B ankru ptcy C ase,no su chcu stomer
setforthon Sched u le 3.14(a)has cancelled orotherwise terminated or,to the Knowled ge
of Seller,threatened to cancelorotherwise terminate,orintend s to cancelorotherwise
mod ifyorterminate,its relationshipwiththe B u siness.

(b) Setforthon Sched u le 3.14(b)is atru e,complete and correctlistof the top
ten largestsu ppliers orvend ors of the B u siness as measu red by pu rchases forthe year
end ed D ecember31,2016. ExceptforSvitlaSystems,Inc.and otherwise in connection
withthe B ankru ptcy C ase,no su chsu pplierorvend orsetforthon Sched u le 3.14(b)has
cancelled orotherwise terminated or,to the Knowled ge of Seller,threatened to cancelor
otherwise terminate, or intend s to cancel or otherwise mod ify or terminate, its
relationshipwiththe B u siness.

3.15 Information Systems.

(a) The Information Systems are su fficientin allmaterialrespects for the
operation of the B u siness as presently cond u cted ,and Seller has d u ly licensed (e.g.,
pu rchased or licensed a su fficientnu mber of license seats) allthird party Software
licensed from third parties thatis cu rrently u sed by Seller in su ch operations. The
Information Systems perform in allmaterialrespects consistentwithprevailingind u stry
stand ard s.

(b) Sellerhas maintained in connection with its cu stomerfacing operations,
activity,cond u ctand B u siness,atalltimes d u ringsu choperations,activity,cond u ctand
B u siness,awritten privacy statementorpolicy governingthe collection,maintenance and
u se of cu stomerand end u serd ataand information thatis in orcomes into the possession
of Selleras aresu ltof the cond u ctof the B u siness.

3.16 Employee B enefitM atters. N either Seller nor any of its A ffiliates or ERISA
A ffiliates (a) maintains,sponsors,contribu tes to or is requ ired to contribu te,or has ever
maintained ,sponsored ,contribu ted to orbeen requ ired to contribu te to,any Employee B enefit
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P lan,or (b) has,had or may reasonably be expected to have any L iability u nd er any su ch
Employee B enefitP lan,inclu d ingbyreason of Sellerhavingan ERISA A ffiliate.

3.17 EmploymentM atters.

(a) Setforth on Sched u le 3.17 (a) is a tru e,complete and correctlistof all
P ersons who are employees,ind epend entcontractors orconsu ltants of the B u siness as of
the d ate of this A greement(inclu d ing ind ivid u als on short-term d isability,long-term
d isability orleave of absence),thatsets forthforeachsu chind ivid u alhis orher(i)name
and (ii)title orposition (inclu d ingwhetherfu llorparttime).

(b) N either Seller nor any of its A ffiliates is a party to or bou nd by any
collective bargaining agreementor other C ontractwith a u nion,works cou ncil,labor
organization,orothersimilaragreement,noris any su chagreementorC ontractcu rrently
contemplated orbeing negotiated norhas Sellerorany of its A ffiliates evernegotiated
any su chagreementorC ontract.N o Employee is represented by au nion,works cou ncil,
labororganization orotherrepresentative bod y orassociation orsu bjectto acollective
bargainingagreementorothersimilarC ontract.There is notcu rrently any threatof any
strike,slowd own,work stoppage,lockou t,picketing,concerted refu salto work orother
similarlabord isru ption ord ispu te affecting Sellerorany Employee with respectto the
B u siness.There are notany u nfairlaborpractices,labord ispu tes,ord emand s pend ingor
threatened with respectto the B u siness involving Seller,on the one hand ,and any
Employee,on the otherhand .

(c) A ll ind ivid u als characterized and treated by Seller as consu ltants or
ind epend entcontractors of the B u siness are or were properly classified and treated as
ind epend entcontractors u nd erallapplicable L aws. A llEmployees classified as ex empt
u nd erany wage and hou rL aws are properly classified .Setforthon Sched u le 3.17 (c)is a
listof the names,locations,and termination d ates of allEmployees separated from
employmentwithSellerd u ringthe six months priorto the d ate of this A greement.

(d ) Selleris and has been in compliance withallapplicable L aws pertainingto
employmentand employmentpractices to the extentthatthey relate to employees of the
B u siness,inclu d ingallL aws relatingto laborrelations,equ alemploymentopportu nities,
fair employment practices, employment d iscrimination, harassment, retaliation,
reasonable accommod ation,d isability rights or benefits,immigration,wages,hou rs,
overtime compensation,child labor,hiring,promotion and termination of employees,
working cond itions,meal and break period s,privacy,health and safety,workers’
compensation,leaves of absence and u nemploymentinsu rance.There are no A ctions
againstSellerpend ing,orto the Seller’s Knowled ge,threatened to be brou ghtorfiled ,by
orwithany GovernmentalA u thority orarbitratorin connection withthe employmentof
any cu rrentorformerapplicant,employee,consu ltant,volu nteer,intern orind epend ent
contractor of the B u siness,inclu d ing,withou tlimitation,any claim relating to u nfair
laborpractices,employmentd iscrimination,harassment,retaliation,equ alpay,wages and
hou rs oranyotheremploymentrelated matterarisingu nd erapplicable L aws.
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(e) Selleris in compliance withits obligations,as applicable,pu rsu antto the
W orkerA d ju stmentand Retraining N otification A ctof 198 8 ,as amend ed (the “W A RN
A ct”),and any similarstate orlocalL aw.There has neverbeen any “mass layoff”or
“plantclosing”(as d efined by the W A RN A ct)with respectto Sellerorthe B u siness.
N eitherSellernorany of its A ffiliates has incu rred any L iability u nd erthe W A RN A ct
thatremains u npaid oru nsatisfied . N eitherSellernorany of its A ffiliates has had any
grou playoffs of its employees within 90 calend ard ays priorto the C losingD ate.

(f) To the Knowled ge of Seller,no Employee has accepted an offerto join a
bu siness thatis competitive withthe B u siness.

(g) Since D ecember31,2016 and otherthan in the O rd inary C ou rse,Seller
has notincreased the compensation orbenefits paid orpayable to any employee u nd er
any Employee B enefitP lan orotherwise (inclu d ing any su ch increase pu rsu antto any
bonu s,pension,profit sharing or other Employee B enefit P lan,and inclu d ing any
increase in anyseverance ortermination pay).

3.18 EnvironmentalM atters. Selleris notsu bjectto any ou tstand ingwritten O rd eror
settlementagreementwithany P erson in respectof the B u siness orthe P u rchased A ssets relating
to any environmentalL aw,any environmentalclaim orsimilarliability. Selleris notsu bjectto
any L iability relatingto any violation of environmentalL aw and ,to the Knowled ge of Seller,no
eventorcircu mstance has occu rred orexists thatcou ld reasonably be expected to resu ltin any
L iability relatingto an actu alorpossible violation of environmentalL aw.

3.19 Taxes.

(a) (i)Sellerhas properly and timely filed allmaterialTax Retu rns requ ired to
be filed byitrelatingto the P u rchased A ssets orthe B u siness,allof whichwere complete
and accu rate in allmaterialrespects;(ii)Sellerhas paid allmaterialTaxes requ ired to be
paid by it(whetherornotshown on aTax Retu rn)relatingto the P u rchased A ssets and
the B u siness in allju risd ictions;(iii)no au d itrelatingto Taxes of Sellerby any Taxing
A u thority relating to the P u rchased A ssets or the B u siness is cu rrently pend ing or is
threatened in writing in any ju risd iction;(iv) no written notice of any materialTax
d eficiency orad ju stmenthas been received by Sellerin any ju risd iction;(v)there are no
C ontracts or waivers cu rrently in effectthatprovid e for an extension of time for the
assessmentof any materialTax againstSellerin any ju risd iction;and (vi)no claim has
everbeen mad e by aTaxingA u thority in aju risd iction where aTax Retu rn is notfiled by
oron behalf of Sellerthatis su bjectto materialTax in thatju risd iction.

(b) Sellerhas complied in allmaterialrespects withthe provisions of the C od e
relating to the withhold ing and payment of Taxes,inclu d ing the withhold ing and
reportingrequ irements u nd erC od e Sections 1441 throu gh1464,3401 throu gh3406,and
6041 throu gh6049,as wellas similarprovisions u nd erany otherL aws,and has,within
the time and in the mannerprescribed by L aw,withheld from employee wages and paid
overto the properTaxingA u thorities allamou nts requ ired . Seller(i)has collected and
remitted all material applicable sales and /or u se Taxes to the appropriate Taxing
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A u thority or (ii) has obtained ,in good faith,any applicable sales and /or u se Tax
exemption certificates in respectof materialsales and /oru se Tax.

(c) There are no Encu mbrances on any of the P u rchased A ssets arisingou tof
orrelatingto Taxes orany obligations relatingto Taxes.

(d ) Selleris notaforeign person within the meaning of Section 1445 of the
C od e.

3.20 Related P arty Transactions.Exceptforcompensation paid orpayable by Sellerto
Employees in the O rd inary C ou rse and reflected in the FinancialStatements,no A ffiliate,
Employee,officer,d irectororcu rrentorformerequ ityinteresthold erof Sellerorfamily member
of any of the foregoingis (a)aparty to any transaction orC ontractwithSelleror(b)the owner
of anyinterestin anyP erson thatis asu pplierorcu stomerof Seller.

3.21 N o B rokers.N o broker,find erorinvestmentbankeris entitled to any brokerage,
find er’s or other fee or commission in connection with the Transactions based u pon
arrangements mad e byoron behalf of Seller.

SECTION 4
REPRESENTATIONS AND WARRANTIES OF PURCHASER

P u rchaserhereby represents and warrants to Selleras follows:

4.1 O rganization and Good Stand ing. P u rchaseris d u ly organized ,valid ly existing
and in good stand ing u nd er the L aws of the ju risd iction of its formation.P u rchaser is d u ly
licensed or qu alified to d o bu siness and is in good stand ing in each ju risd iction in which the
ownership of its assets or the operation of its bu siness as presently cond u cted makes su ch
licensingorqu alification necessary,exceptforsu ch failu res to be so qu alified orlicensed that,
ind ivid u allyorin the aggregate,have nothad and wou ld nothave aM aterialA d verse Effect.

4.2 A u thorization. P u rchaser has the requ isite power and au thority to execu te and
d eliverthis A greementand the A ncillary A greements and to perform its obligations hereu nd er
and thereu nd er,and the execu tion,d elivery and performance of this A greementand the A ncillary
A greements and the consu mmation of the Transactions by P u rchaserhave been d u ly au thorized
by allnecessarylimited liabilitycompany action.This A greementand the A ncillaryA greements
will,atthe C losing,have been d u ly and valid ly execu ted and d elivered by P u rchaser and ,
assu ming the d u e and valid au thorization,execu tion and d elivery by Sellerof this A greement
and the A ncillary A greements and the entry of the Sale O rd er,constitu te valid ,legaland bind ing
agreements of P u rchaser,enforceable againstP u rchaser in accord ance with their respective
terms, except as may be limited by applicable bankru ptcy, insolvency, reorganization,
moratoriu m,frau d u lenttransferand similarL aws of generalapplicability relating to the rights
and remed ies of cred itors and generalprinciples of equ ity.

4.3 C onsents and A pprovals.Exceptforthe Sale O rd er,the execu tion and d eliveryof
this A greementand the A ncillary A greements and the consu mmation of the Transactions d oes
notand willnotrequ ire P u rchaserto make any filing with orgive any notice to orobtain any
consent,approvalorau thorization from anyP erson.
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4.4 N o B rokers.N o broker,find erorinvestmentbankeris entitled to any brokerage,
find er’s or other fee or commission in connection with the Transactions based u pon
arrangements mad e byoron behalf of P u rchaser.

4.5 A d equ ate A ssu rances Regard ing A ssigned C ontracts. A s of the C losing,
P u rchaserwillprovid e,if necessary,reasonable evid ence of its ability to satisfy the cond itions
contained in Sections 365(b)(1)(C ) and 365(f) of the B ankru ptcy C od e with respectto the
Transferred C ontracts.

4.6 Investigation by P u rchaser.P u rchaseracknowled ges and affirms thatithas relied
on its own ind epend entinvestigation,analysis and evalu ation of the P u rchased A ssets and the
A ssu med L iabilities,thatithas mad e allsu ch reviews and inspections of the P u rchased A ssets
and the A ssu med L iabilities as itd eems necessary and appropriate,and thatin making its
d ecision to enter into this A greementand consu mmate the transactions contemplated by this
A greementand the A ncillary A greements,ithas relied on its own investigation,analysis,and
evalu ation with respect to all matters withou t reliance u pon any express or implied
representations orwarranties exceptas expresslysetforthin this A greement.

SECTION 5
CERTAIN COVENANTS OF SELLER

5.1 C ond u ctof B u siness P riorto the C losing.

(a) Exceptas (i)expressly requ ired by this A greementorapplicable L aw,(ii)
as requ ired by O rd erof the B ankru ptcy C ou rt,(iii)consented to in writingby P u rchaser,
from the d ate of this A greementu ntilthe C losing,Sellerwill(A )cond u ctthe B u siness in
the O rd inaryC ou rse (otherthan Seller’s negotiation orentryinto aC ontractrelatingto an
A lternative Transaction); (B ) u se commercially reasonable efforts to maintain and
preserve intactits cu rrentorganization and operations and to preserve its rights,good will
and cu stomer,su pplier,su bcontractor and other relationships;(C )maintain in good
cond ition and repair (ord inary wear and tear excepted ),the P u rchased A ssets;(D )
preserve and maintain its good and normalrelations with its cu stomers,su ppliers and
vend ors and others havingd ealings withthe B u siness;(E)continu e to maintain the B ooks
and Record s on a basis consistentwith pastpractices;and (F) consu ltwith P u rchaser
concerning the B id d ing P roced u res O rd er and Sale O rd er, and the bankru ptcy
proceed ings and the B ankru ptcy C ase in connection therewith,provid e P u rchaserwith
copies of allfilings of any kind (inclu d ing motions,applications,plead ings,notices,
proposed O rd ers and otherd ocu ments)relatingto su chproceed ings as soon as reasonably
practicable priorto any su bmission thereof to the B ankru ptcy C ou rt,and incorporate into
su chfilings allreasonable comments provid ed by P u rchaserand its cou nselpriorto the
filingthereof.

(b) Exceptas (i)expressly requ ired by this A greementorapplicable L aw or
(ii) consented to in writing by P u rchaser,Seller shallnot,withou tthe prior written
consentof P u rchaser,(A )make any mod ification to any Transferred C ontractor any
P ermitor (B ) enter into any compromise or settlementof any A ction relating to the
P u rchased A ssets or the A ssu med L iabilities. In ad d ition,between the d ate of this
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A greementand the C losing,u nless P u rchaserhas previou sly consented in writing(which
consentwillnotbe u nreasonably withheld ord elayed ),Sellerwillnot,withou tthe prior
written consentof P u rchaser,take anyof the followingactions:

(i) offer,agree orcommit(in writing orotherwise)to permit,any of
the P u rchased A ssets to become su bject, d irectly or ind irectly, to any
Encu mbrance ex ceptforan Encu mbrance in favorof P u rchaser(orits A ffiliate,
d esignee,orassignee)orotherwise pu rsu antto the D IP Financing;

(ii) (A ) enter into any C ontract that wou ld constitu te a M aterial
C ontract if in effect on the d ate of this A greement,(B ) amend ,mod ify or
terminate any M aterialC ontract(inclu d ing any Transferred C ontract),orfailto
exercise any renewalrightwithrespectto any M aterialC ontractthatby its terms
wou ld otherwise expire or (C )enter into any C ontract,or otherwise make any
commitment,thatis ormaybecome an A ssu med L iability;

(iii) D eferpaymentorsatisfaction of (A )any accou nts payable or(B )
any L iabilities thatare ormaybecome A ssu med L iabilities;

(iv) compromise any claim orwaive orrelease any rightof Sellerthat
constitu tes aP u rchased A sset;

(v) omitto take any action necessary to maintain orrenew any Seller
Intellectu alP roperty,orsell,assign,transfer,lease,exclu sively license orallow to
lapse anyrightin the SellerIntellectu alP roperty;

(vi) merge orconsolid ate Sellerwith any otherP erson oracqu ire any
bu siness orequ ityof any otherP erson;or

(vii) enterinto any C ontractto d o any of the foregoing,orau thorize,
recommend ,propose orannou nce an intention to d o anyof the foregoing.

(c) Sellerwillprepare and timely file allTax Retu rns requ ired to be filed with
respectto the P u rchased A ssets and the B u siness forP re-C losingTax P eriod s on abasis
consistentwiththe elections,accou ntingmethod s,conventions and principles of taxation
u sed forthe mostrecenttaxable period s for which Tax Retu rns involving similar Tax
items have been filed .

5.2 A ccess to Information.

(a) Su bjectto any written confid entiality obligations thatmay be applicable to
permittingaccess to orto information fu rnished to Sellerby third parties thatmay be in
Seller’s possession from time to time,from the d ate of this A greementu ntilthe C losing,
Seller will (i)provid e P u rchaser and its A ffiliates and Representatives with su ch
information relating to the B u siness and the P u rchased A ssets as P u rchaser may from
time to time reasonably requ est; (ii) provid e P u rchaser and its A ffiliates and
Representatives reasonable access d u ring regu lar bu siness hou rs and u pon reasonable
notice to the B ooks and Record s,cu stomers,su ppliers,personneland realproperty of or,
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in the case of realproperty,u sed by,Seller;and (iii)permitP u rchaserand its A ffiliates
and Representatives to make su ch inspections thereof as P u rchaser may reasonably
requ est,d u ring bu siness hou rs and u pon reasonable prior notice to Seller in ord er to
perform non-invasive inspections and tests atsu chrealproperty. Sellershalld irectand
u se its commercially reasonable efforts to cau se its Representatives to cooperate with
P u rchaser and P u rchaser’s Representatives in connection with su ch investigation and
examination.

(b) Exceptas provid ed by the B id d ingP roced u res O rd erorotherO rd erof the
B ankru ptcy C ou rt,any investigation pu rsu antto this Section 5.2 shallbe cond u cted in
su ch manner as not to interfere u nreasonably with the cond u ct of the B u siness.
N otwithstand ing the foregoing and except as otherwise provid ed in the B id d ing
P roced u res O rd er,(i)P u rchasershallnothave access to information relatingto the sale
process orany A lternative Transaction withrespectto allorany portion of the B u siness,
bid s received from others in connection with su ch sale process or A lternative
Transactions and information and analysis (inclu d ingfinancialanalysis)relatingto su ch
bid s or A lternative Transactions,and (ii) as and to the extent necessary to avoid
contravention orwaiver,Sellermay withhold any d ocu mentorinformation the d isclosu re
of whichwou ld reasonably be expected to violate any C ontractorL aw orwou ld resu ltin
the waiverof any legalprivilege orwork-prod u ctprivilege;provid ed ,however,thatto
the extentpracticable,Sellershallmake reasonable and appropriate su bstitu te d isclosu re
arrangements u nd er circu mstances in which the restrictions of this clau se (ii) apply.
Sellershallhave the rightto have aRepresentative presentatalltimes d u ringany su ch
inspections,interviews and examinations.

5.3 Receiptof P roperty Relating to P u rchased A ssets. Su bjectto the terms and
cond itions of this A greementand applicable L aw,if,followingthe C losing,Sellershallreceive
any money,check,note,d raft,instru ment,paymentor other property which are P u rchased
A ssets,Sellershallreceive allsu chitems in tru stfor,and as the sole and exclu sive property of,
P u rchaserand ,u pon receiptthereof,shallpromptly notify P u rchaserof su ch receiptand shall
promptlyremitthe same (orcau se the same to be remitted )to P u rchaser.

5.4 A ssignability of C ertain C ontracts.To the extentthatthe assignmentto P u rchaser
of any Transferred C ontractpu rsu antto this A greementis notpermitted withou tthe consentof a
third party and su chrestriction cannotbe effectively overrid d en orcanceled by the Sale O rd eror
other related O rd er of the B ankru ptcy C ou rt,then this A greement willnot be d eemed to
constitu te an assignmentof oran u nd ertakingorattemptto assign su chC ontractorany rightor
interesttherein u nless and u ntilsu ch consentis obtained ;provid ed ,however,thatSeller will
cooperate with P u rchaserbefore,and after,the C losing,as the case may be,to obtain allsu ch
consents;provid ed ,fu rther,thatif any su chconsents are notobtained priorto the C losingD ate,
Sellerwillcooperate withP u rchaserin any lawfu land feasible arrangementd esigned to provid e
P u rchaser with the benefits and obligations of any su ch C ontract and P u rchaser shall be
responsible for performing allobligations u nd er su ch C ontractrequ ired to be performed by
Selleron orafterthe C losingD ate to the extentsetforthin this A greement.
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5.5 Rejection of C ontracts. Sellershallrejectorotherwise terminate orcancel,any
C ontractthatis notaTransferred C ontracteffective as of the C losingD ate oratany othertime
agreed to bythe P arties.

SECTION 6
CERTAIN MUTUAL COVENANTS

6.1 Fu rtherA ssu rances.Su bjectto the terms and cond itions of this A greement,each
of the P arties shallu se commercially reasonable efforts to (a)take,or cau se to be taken,all
actions and to d o,orcau se to be d one,allthings necessary,properorad visable to consu mmate
the Transactions and (b) cau se the fu lfillmentatthe earliestpracticable d ate of allof the
cond itions to theirrespective obligations to consu mmate the Transactions.A tany time and from
time to time afterthe C losingD ate,atthe otherparty’s requ estand withou tfu rtherconsid eration,
Seller,on the one hand ,and P u rchaser,on the otherhand ,as applicable,shallpromptly execu te
and d eliverallsu chfu rtheragreements,amend ments,mod ifications,certificates,instru ments and
d ocu ments and perform su chfu rtheractions in ord erto fu lly consu mmate the Transactions and
fu lly carry ou tthe pu rposes and intentof this A greement. P u rchaser,on the one hand ,and
Seller,on the other hand ,shall coord inate and reasonably cooperate in exchanging su ch
information and reasonable assistance as may be requ ested by eitherof them in connection with
the actions,agreements,certificates,instru ments and d ocu ments contemplated by this Section
6.1.

6.2 N otification of C ertain M atters.

(a) Sellershallgive notice as soon as reasonably practicable to P u rchaser,and
P u rchasershallgive notice as soon as reasonably practicable to Seller,of (i)anynotice or
othercommu nication from any P erson allegingthatthe consentof su chP erson whichis
ormay be requ ired in connection with the Transactions orthe A ncillary A greements is
notlikelyto be obtained priorto C losing,and (ii)any written objection orproceed ingthat
challenges the Transactions orthe entryof the Sale O rd erbythe B ankru ptcy C ou rt.

(b) In ad d ition,Sellershallgive notice as soon as reasonably practicable to
P u rchaseru pon becomingaware of:

(i) any facts, circu mstances, events or actions the existence,
occu rrence ortakingof which(A )have had ,orwou ld reasonably be expected to
have,ind ivid u ally orin the aggregate,aM aterialA d verse Effecton the P u rchased
A ssets,B u siness or C losing;(B ) have resu lted in,or wou ld reasonably be
expected to resu ltin,any representation orwarranty mad e by Sellerherein not
beingtru e and correct;or(C )have resu lted in,orwou ld reasonably be expected to
resu ltin,the failu re of any of the cond itions setforthin Section 8 orSection 9 of
this A greementto be satisfied ;or

(ii) any A ctions commenced or C laim asserted ,threatened against,
relating to or involving or otherwise affecting the consu mmation of the
Transactions oranyof the A ncillaryA greements.
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N o notice pu rsu antto this Section 6.2 willaffectany representations orwarranties,covenants,
agreements,obligations orcond itions setforth herein orlimitorotherwise affectany available
remed ies.

6.3 A pprovals and C onsents. P romptly afterthe d ate of this A greement,Sellerwill
(a)make orcau se to be mad e allfilings and su bmissions requ ired u nd erany L aw to be mad e by
itin connection with this A greement,the A ncillary A greements or the consu mmation of the
Transactions;(b) cooperate with P u rchaser with respectto allfilings and su bmissions that
P u rchaserelects to make oris requ ired by L aw to make in connection withthis A greement,the
A ncillary A greements orthe consu mmation of the Transactions;and (c)obtain allconsents and
O rd ers of allP ersons (inclu d ingGovernmentalA u thorities)requ ired to be obtained in connection
with the execu tion,d elivery and performance by Seller of this A greementor the A ncillary
A greements,and the consu mmation of the Transactions.

SECTION 7
BANKRUPTCY COURT MATTERS

7 .1 B ankru ptcy C ou rtM atters. Sellerwill(a)provid e P u rchaserwith ad raftof the
Sale M otion and d rafts of allsu pportingplead ings no less than three (3)bu siness d ays priorto
filing them with the B ankru ptcy C ou rt(and willincorporate into su ch d raftand su pporting
plead ings allreasonable comments provid ed by P u rchaser and its cou nselprior to the filing
thereof)and willpromptly file withthe B ankru ptcy C ou rtthe Sale M otion seekingentry of the
Sale O rd er;and (b)file the Sale M otion no laterthan three (3)bu siness d ays afterthe d ate of this
A greement. P u rchaserand Sellereach agree thatthey willpromptly take su ch actions as are
reasonably necessary to obtain entry of the Sale O rd erapprovingthis A greementand au thorizing
the Transactions,inclu d ing fu rnishing affid avits or other d ocu ments or information for filing
with the B ankru ptcy C ou rt for the pu rposes,among others,of (in the case of P u rchaser)
provid ing necessary assu rances of performance by P u rchaser u nd er this A greement and
d emonstrating that P u rchaser is a “good faith”pu rchaser u nd er Section 363(m) of the
B ankru ptcy C od e. P u rchaser shallconsu ltwith Seller prior to filing,joining in or otherwise
su pporting in any mannerwhatsoeverany motion orotherplead ing relating to the sale of the
P u rchased A ssets hereu nd er. In the eventthe entry of the Sale O rd eris appealed ,Sellerand
P u rchaser shallu se their respective commercially reasonable efforts to pu rsu e or d efend su ch
appeal,as the case maybe.

7 .2 StalkingH orse A pproval;B id P rotections;C red itB id d ing.

(a) The B id P roced u res O rd er shallapprove (i) P u rchaser to serve as the
“stalkinghorse”bid d erwithrespectto the P u rchased A ssets and (ii)this A greementand
the Transactions contemplated thereby as a“qu alified bid ”thereu nd er.

(b) Seller shallpay to P u rchaser by wire transfer of immed iately available
fu nd s to an accou ntd esignated by P u rchaser to Seller,in accord ance with the terms
hereof and the B id d ing P roced u res O rd er,a termination fee in an amou ntequ alto
Twenty-Five Thou sand D ollars ($25,000)plu s d ocu mented ,reasonable fees and expenses
in connection withthis A greementand the Sale (the “Termination Fee“). Su bjectto the
entry by the B ankru ptcy C ou rtof the B id d ingP roced u res O rd erapprovingthe payment
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of the Termination Fee,the Termination Fee shallbe (i)actu aland necessary costs and
expenses of preserving Seller’s estate within the meaning of Section 503(b) of the
B ankru ptcy C od e and shallbe treated as an allowed ad ministrative expenses claim
against Seller’s estate pu rsu ant to Sections 105(a), 503(b), and 507 (a)(2) of the
B ankru ptcy C od e,(ii) payable u pon the termination of this A greement pu rsu ant to
Section 11.1(e)orSection 11.1(f)in accord ance withthe terms hereof,and (iii)shallbe
paid in accord ance with Section 11.3. P u rchaser may waive its rightto receive the
Termination Fee atany time afterB ankru ptcy C ou rtapprovalthereof,inclu d ing atany
au ction,if P u rchaserd etermines,in its sole d iscretion,su chawaiveris reasonably likely
to resu ltin greaternetproceed s forthe estate and cred itors.Sellershallseekthe approval
of the B ankru ptcy C ou rtof the Termination Fee in the Sale M otion.Selleracknowled ges
thatthe Termination Fee and the agreements contained in this Section 7 .2 are an integral
part of the transactions contemplated hereby and that, withou t these agreements,
P u rchaserwou ld notenterinto this A greement.

(c) Su bjectto Section 2.5,P u rchaser shallbe au thorized to cred itbid any
amou ntof ou tstand ing principaland accru ed ,u npaid interestplu s allreasonable and
d ocu mented fees and expenses u nd erand pu rsu antto boththe Secu red C red itA greement
and the D IP Financingwithrespectto the P u rchased A ssets in accord ance withthe B id
P roced u res O rd er.

7 .3 N otice of Transaction Requ ired by B ankru ptcy C ou rt. The P arties acknowled ge
thatu nd er the B ankru ptcy C od e the sale of P u rchased A ssets is su bjectto approvalof the
B ankru ptcy C ou rt. The P arties acknowled ge that to obtain su ch approval Seller mu st
d emonstrate thatithas taken reasonable steps to obtain the highestorbestprice possible forthe
P u rchased A ssets,inclu d ing giving notice of the Transactions to cred itors and otherinterested
parties as ord ered by the B ankru ptcy C ou rt,provid inginformation abou tthe P u rchased A ssets to
responsible bid d ers,and entertaininganyhigherorbetteroffers from responsible bid d ers.

7 .4 N o O therA greements. Sellerrepresents that,as of the d ate of this A greement,
Selleris notaparty to orbou nd by any C ontractwithrespectto any A lternative Transaction and
agrees thatitwillnotbecome aparty to orbou nd by any su chC ontracthereafterotherthan any
su ch C ontractthatmay come to existas partof the sale process approved by the B ankru ptcy
C ou rt.

7 .5 N o Su ccessorL iability.The P arties intend that,u pon the C losing,P u rchasershall
notbe d eemed to:(a)be the su ccessorof orsu ccessoremployer(as d escribed u nd erERISA and
applicable regu lations thereu nd er)to Seller,inclu d ingwith respectto any collective bargaining
agreementand any Employee B enefitP lans;(b)have,de facto orotherwise,merged withorinto
Seller;(c)be a mere continu ation or su bstantialcontinu ation of Seller or the enterprise(s)of
Seller;or (d )be liable for any acts or omissions of Seller in the cond u ctof the B u siness or
arisingu nd erorrelated to the P u rchased A ssets orthe A ssu med L iabilities.W ithou tlimitingthe
generality of the foregoing,and exceptas otherwise provid ed in this A greement,the P arties
intend thatP u rchaser shallnotbe liable for any Encu mbrances againstSeller or any of its
A ffiliates,and thatP u rchaser shallhave no su ccessor or vicariou s L iability of any kind or
character whether known or u nknown as of the C losing D ate,whether fixed or contingent,
existingorhereafterarising,withrespectto the B u siness,the P u rchased A ssets orany L iabilities
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of Sellerarisingon orpriorto the C losingD ate.The P arties agree thataprovision su bstantially
in the form of,and withcomparable effect(to the extentpermitted by L aw)to,this Section 7 .5
shallbe reflected in the Sale O rd er.

7 .6 B ack-u p B id d er. N otwithstand ing anything to the contrary in the B id d ing
P roced u res O rd er,orthe bid d ingproced u res themselves,Sellerand P u rchaseragree that,in the
eventthatP u rchaseris notthe winningbid d eratthe au ction u nd ertaken pu rsu antto the B id d ing
P roced u res O rd er,P u rchasershallactas the B ack-u p B id d erif so d esignated by Selleratthe
au ction;provid ed ,however,thatP u rchasershallnotbe obligated to serve as B ack-u pB id d erfor
more than ten (10)bu siness d ays afterthe entryof the Sale O rd er.

SECTION 8
CONDITIONS TO PURCHASER’S OBLIGATIONS

The obligation of P u rchaserto consu mmate the Transactions is su bjectto the satisfaction
of eachof the followingcond itions on orpriorto the C losingD ate (any orallof whichmay be
waived byP u rchaserin writing,in whole orin part,to the extentpermitted by L aw):

8 .1 Representations and W arranties.The representations and warranties of Sellerset
forth in Section 3 of this A greementshallbe tru e and correctin allrespects (withou tgiving
effectto any limitation ind icated by the word s “M aterialA d verse Effect”,“material”orsimilar
qu alifier)as of the C losing,withthe same force and effectas if mad e atthe C losing(exceptto
the extent that a representation specifically speaks to an earlier d ate,in which case su ch
representation shallcontinu e to remain tru e and correctin allrespects as of the C losingD ate with
respectto su chearlierd ate),exceptwhere the failu re of su chrepresentations and warranties to be
so tru e and correctwou ld not,ind ivid u ally orin the aggregate,have orbe reasonably expected to
have aM aterialA d verse Effect.

8 .2 C ovenants and A greements. Seller shallhave performed and complied in all
materialrespects withallcovenants and agreements requ ired by this A greementto be performed
orcomplied withbyiton orpriorto the C losingD ate.

8 .3 L itigation.N eitherP arty shallbe su bjectto any A ction restrainingorprohibiting
the consu mmation of the Transactions.

8 .4 Inju nctions. N o L aw orO rd ershallhave been enacted ,promu lgated ,issu ed or
d eemed applicable to the this A greement,the A ncillary A greements or the Transactions that
wou ld make the consu mmation of the Transactions illegal or su bstantially d elay the
consu mmation of anymaterialaspectof the Transactions.

8 .5 Sale O rd er.The B ankru ptcy C ou rtshallhave entered the Sale O rd er,as to which
the time to appealhas expired and the effectiveness of the Sale O rd ershallnothave been stayed .

8 .6 B id d ingP roced u res O rd er.The B ankru ptcy C ou rtshallhave entered the B id d ing
P roced u res O rd er and any stay period applicable to the B id d ing P roced u res O rd er shallhave
expired orshallhave been waived bythe B ankru ptcyC ou rt.
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8 .7 C onsents. Sellershallhave mad e allfilings,given allnotices and obtained all
consents,approvals or au thorizations requ ired by Seller to be so mad e,given or obtained in
connection withthe consu mmation of the Transactions.

8 .8 N o M aterialA d verse Effect. Since the d ate of this A greement,there shallnot
have been aM aterialA d verse Effect.

8 .9 O fficer’s C ertificate. Sellershallhave d elivered to P u rchaseracertificate d u ly
execu ted by an au thorized officerof Sellercertifyingthatthe cond itions setforthin Sections 8 .1,
8 .2,8 .7 ,and 8 .8 have been satisfied .

8 .10 EmploymentA greements. The Employees setforthon Sched u le 8 .10 shallhave
entered into employment agreements with P u rchaser or an A ffiliate thereof,in form and
su bstance satisfactoryto P u rchaser.

8 .11 C losing D eliveries. Sellershallhave d elivered to P u rchaserallof the items set
forthin Section 10.1.

SECTION 9
CONDITIONS TO SELLER’S OBLIGATIONS

The obligation of Sellerto consu mmate the Transactions is su bjectto the satisfaction of
each of the following cond itions on orpriorto the C losing D ate (any orallof which may be
waived bySellerin writing,in whole orin part,to the extentpermitted by L aw):

9.1 Representations and W arranties.The representations and warranties of P u rchaser
setforthin Section 4 of this A greementshallbe tru e and correctin allrespects (withou tgiving
effectto any limitation ind icated by the word s “M aterialA d verse Effect”,“material”orsimilar
qu alifier)as of the C losing,withthe same force and effectas if mad e atthe C losing(exceptto
the extent that a representation specifically speaks to an earlier d ate,in which case su ch
representation shallcontinu e to remain tru e and correctin allrespects as of the C losingD ate with
respectto su chearlierd ate),exceptwhere the failu re of su chrepresentations and warranties to be
so tru e and correctwou ld not,ind ivid u ally orin the aggregate,have orbe reasonably expected to
have amaterialad verse effect.

9.2 C ovenants and A greements.P u rchasershallhave performed and complied in all
materialrespects withallcovenants and agreements requ ired by this A greementto be performed
orcomplied withbyiton orpriorto the C losingD ate.

9.3 L itigation.N eitherP arty shallbe su bjectto any A ction restrainingorprohibiting
the consu mmation of the Transactions.

9.4 Inju nctions. N o L aw orO rd ershallhave been enacted ,promu lgated ,issu ed or
d eemed applicable to the this A greement,the A ncillary A greements or the Transactions that
wou ld make the consu mmation of the Transactions illegal or su bstantially d elay the
consu mmation of anymaterialaspectof the Transactions.
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9.5 Sale O rd er.The B ankru ptcy C ou rtshallhave entered the Sale O rd er,as to which
the time to appealhas expired and the effectiveness of the Sale O rd ershallnothave been stayed .

9.6 C losing D eliveries. P u rchasershallhave d elivered to Sellerallof the items set
forthin Section 10.1.

SECTION 10
CLOSING

10.1 The C losing.The closingof the Transactions (the “C losing”)shallbe held on the
second (2nd )bu siness d ay afterthe satisfaction orwaiverof the cond itions setforthin Section 8
and Section 9 of this A greement(exclu d ing those cond itions which by theirnatu re are to be
satisfied as partof the C losing),or atsu ch other time as the P arties may otherwise agree in
writing(the “C losingD ate”).The C losingwilltake place by telephonic orelectronic d elivery or
release of d ocu ments. A llof the Transactions shallbe d eemed to be consu mmated on a
concu rrentand simu ltaneou s basis. The C losingshallbe effective as of 11:59 p.m. N ew Y ork
C itytime on the C losingD ate.

(a) Seller’s D eliveries atC losing. A tthe C losing,Seller shalld eliver (or
cau se to be d elivered )to P u rchaserthe following:

(i) acou nterpartto the (A )A ssignmentand A ssu mption A greement,
(B ) B illof Sale and (C )the A ssignmentof Intellectu alP roperty,in each case,
d u lyexecu ted bySeller;and

(ii) as necessary,fu lly execu ted consents,in form and su bstance
acceptable to P u rchaser,to assignmentof allof Seller’s rights in,to and u nd erthe
P u rchased A ssets.

(b) P u rchaser’s D eliveries atC losing.A tthe C losing,P u rchasershalld eliver
(orcau se to be d elivered )to Sellerthe following:

(i) acou nterpartto the (A )A ssignmentand A ssu mption A greement,
(B ) B illof Sale and (C )the A ssignmentof Intellectu alP roperty,in each case,
d u lyexecu ted byP u rchaser;and

(ii) the C ashP roceed s,paid byP u rchaserto Sellerorsu chotherparties
in accord ance withSection 2.5and Section 2.6.

SECTION 11
TERMINATION

11.1 Termination.This A greementmaybe terminated and the Transactions aband oned
atanytime priorto the C losingas follows:

Case 17-81540-TLS    Doc 10-2    Filed 10/27/17    Entered 10/27/17 16:49:05    Desc
 Exhibit B - Stalking Horse Purchase Agreement    Page 32 of 58



-33-

(a) bymu tu alwritten agreementof P u rchaserand Seller;

(b) by either P arty, if the other P arty has materially breached any
representation,warranty,covenant,oragreementsetforth in this A greement,su ch that
the cond itions setforth in Section 8 .1 or Section 9.1 wou ld notbe satisfied and su ch
breachis incapable of beingcu red or,if capable of beingcu red ,shallnothave been cu red
by the earlier of fifteen (15)calend ar d ays after written notice thereof,orthe O u tsid e
D ate;

(c) by either P arty, if any L aw that makes the consu mmation of the
Transactions illegalor otherwise prohibited is enacted ,ad opted or promu lgated ,or if
there shall be in effect a final and non-appealable O rd er restraining,enjoining or
otherwise prohibitingthe consu mmation of the Transactions;provid ed , however,thatthe
rightto terminate this A greementu nd erthis Section 11.1(c)shallnotbe available to a
P arty if su ch L aw orGovernmentalO rd ercan be d emonstrated to have primarily arisen
from the failu re of su chP artyto perform anyof its obligations u nd erthis A greement;

(d ) by either P arty,if the B ankru ptcy C ou rtenters an O rd er thatotherwise
preclu d es the consu mmation of the Transactions on the terms and cond itions setforthin
this A greement;

(e) by eitherP arty,if Seller(i)consu mmates an A lternative Transaction,(ii)
files amotion seeking approvalof aC hapter11 plan (otherthan su ch aplan involving
P u rchaser) thatcontemplates an A lternative Transaction,(iii) execu tes and d elivers a
C ontractof any kind with respectto an A lternative Transaction and P u rchaser is no
longerobligated to be aB ack-u pB id d er;

(f) by either P arty,if the B ankru ptcy C ou rtenters an O rd er approving any
A lternative Transaction and P u rchaser is not selected to serve as,or is no longer
obligated to be,the B ack-u pB id d er;

(g) by P u rchaser,if the B id d ing P roced u res O rd er is not entered within
fou rteen (14)calend ard ays followingthe d ate of this A greement;

(h) by P u rchaser,if the Sale O rd erhas notbeen entered by the B ankru ptcy
C ou rton orbefore N ovember29,2017 ;

(i) by P u rchaser,if Seller makes any filing with the B ankru ptcy C ou rtor
takes anyotheraction inconsistentwiththis A greementorthe A ncillaryA greements;

(j) by P u rchaser,if the C losing has notoccu rred on orbefore D ecember1,
2017 (the “O u tsid e D ate”);or

(k) by P u rchaser,if the B ankru ptcy C ase is converted into a case u nd er
C hapter7 of the B ankru ptcy C od e ord ismissed ,orif atru stee orexamineris appointed
in the B ankru ptcyC ase.
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11.2 P roced u re Upon Termination. In the eventof termination of this A greementand
aband onmentof the Transactions by Seller,P u rchaserorbothpu rsu antto Section 11.1,written
notice thereof shallbe given to the other P arty and this A greementshallterminate and the
Transactions shallbe aband oned withou tfu rtheraction byeitherP arty.

11.3 Effects of Termination.

(a) EachP arty’s rightof termination u nd erSection 11.1 is in ad d ition to any
otherrights itmay have u nd erthis A greement,and the exercise of arightof termination
willnotbe an election of remed ies. If this A greementis terminated pu rsu antto Section
11.1,allfu rther obligations of the P arties u nd er this A greementwillterminate,except
thatSection 1,this Section 11 and Section 13shallsu rvive anysu chtermination.

(b) N otwithstand ing Section 11.3(a),from and afterthe entry of the B id d ing
P roced u res O rd er,if this A greementis terminated by P arty pu rsu antto Section 11.1(e)or
Section 11.1(f)then Sellershallbe liable to P u rchaserforthe Termination Fee and shall
pay su ch Termination Fee to P u rchaseron the d ate of consu mmation of an A lternative
Transaction and from the proceed s of su ch A lternative Transaction by wire transferof
immed iatelyavailable fu nd s to an accou ntd esignated byP u rchaser.

SECTION 12
TAXES

12.1 Tax Treatment. The P arties acknowled ge and agree that P u rchaser shallbe
treated as the ownerof the P u rchased A ssets fortax pu rposes as of the C losingand no P arty,on a
Tax Retu rn orotherwise,shalltake anyposition inconsistentwithsu chtreatment.

12.2 Tax Refu nd s and Rebates;L iability.Sellerhereby agrees to pay to P u rchaserany
Tax refu nd s,Tax rebates,or other similar su ch amou nts received relating to the P u rchased
A ssets,A ssu med L iabilities or the B u siness attribu table to any taxable years or other taxable
period s (orportions thereof)on orafterthe C losingD ate.

12.3 C ooperation. P u rchaserand Selleragree to fu rnish orcau se to be fu rnished to
eachother,as promptly as reasonably practicable,su chinformation and assistance relatingto the
P u rchased A ssets as is reasonably necessary forthe preparation and filingof any Tax Retu rn,for
the preparation for and proof of facts d u ring any Tax au d it,for the preparation for any Tax
protest,forthe prosecu tion ord efense of any su itorotherproceed ingrelatingto Tax matters and
forthe answerof any governmentalorregu latory inqu iryrelatingto Tax matters.

SECTION 13
MISCELLANEOUS

13.1 Su rvival of Representations and W arranties and C ovenants. N one of the
representations and warranties contained in ormad e pu rsu antto this A greement,any A ncillary
A greementorin any instru mentd elivered pu rsu antto this A greementshallsu rvive the C losing.
N one of the covenants oragreements contained in this A greement,otherthan any covenants and
agreements contained in Section 1 and Section 13,shallsu rvive the C losing.
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13.2 A s Is. Su bjectto the terms and cond itions of this A greement,any A ncillary
A greementand any O rd erof the B ankru ptcy C ou rt,P u rchaseris acqu iringthe P u rchased A ssets
on an “as is,where is”basis.

13.3 Expenses.Exceptas otherwise expressly provid ed herein,allcosts and expenses,
inclu d ing fees and d isbu rsements of cou nsel,financialad visors and accou ntants,incu rred in
connection with this A greementand the transactions shallbe paid by the P arty incu rring su ch
costs and expenses,whetherornotthe C losingshallhave occu rred .

13.4 Interpretation. For pu rposes of this A greement, (a) the word s “inclu d e,”
“inclu d es”and “inclu d ing”shallbe d eemed to be followed bythe word s “withou tlimitation”;(b)
the word “or”is notexclu sive;and (c)the word s “herein,”“hereof,”“hereby,”“hereto”and
“hereu nd er”refer to this A greement as a whole. Unless the context otherwise requ ires,
references herein:(i)to Sections and D isclosu re Sched u les mean the Sections of,and D isclosu re
Sched u les attached to,this A greement;(ii)to an agreement,instru mentorotherd ocu mentmeans
su ch agreement,instru mentor other d ocu mentas amend ed ,su pplemented and mod ified from
time to time to the extentpermitted by the provisions thereof and (iii)to astatu te means su ch
statu te as amend ed from time to time and inclu d es any su ccessor legislation thereto and any
regu lations promu lgated thereu nd er. This A greementshallbe constru ed withou tregard to any
presu mption or ru le requ iring constru ction or interpretation against the P arty d rafting an
instru mentorcau singany instru mentto be d rafted . The P arties have participated jointly in the
negotiation and d raftingof this A greementand ,in the eventan ambigu ity orqu estion of intentor
interpretation arises,this A greementshallbe constru ed as jointly d rafted by the P arties and no
presu mption orbu rd en of proof shallarise favoring ord isfavoring any P arty by virtu e of the
au thorshipof any provision of this A greement.The D isclosu re Sched u les referred to herein shall
be constru ed with,and as an integralpartof,this A greementto the same extentas if they were
setforth verbatim herein. The head ings in this A greementare forreference only and shallnot
affectthe interpretation of this A greement.

13.5 Entire A greement. This A greementand the A ncillary A greements constitu te the
sole and entire agreementof the P arties withrespectto the su bjectmattercontained herein and
therein,and su persed e allprior and contemporaneou s u nd erstand ings and agreements,both
written and oral,withrespectto su chsu bjectmatter(inclu d ingany letterof intent,ind ication of
interestand confid entiality agreementbetween P u rchaser and Seller). In the eventof any
inconsistency between the statements in the bod y of this A greementand those in the A ncillary
A greements orD isclosu re Sched u les (otherthan an exception expressly setforthas su chin the
D isclosu re Sched u les),the statements in the bod y of this A greementwillcontrol.

13.6 A mend mentand M od ification;W aiver. This A greementmay only be amend ed ,
mod ified orsu pplemented by an agreementin writingsigned by eachP arty. N o waiverby any
P arty shalloperate orbe constru ed as awaiverin respectof any failu re,breach ord efau ltnot
expressly id entified by su ch written waiver,whether of a similar or d ifferentcharacter,and
whetheroccu rringbefore orafterthatwaiver.N o failu re to exercise,ord elay in exercising,any
right,remed y,powerorprivilege arisingfrom this A greementshalloperate orbe constru ed as a
waiverthereof;norshallany single orpartialexercise of any right,remed y,powerorprivilege
hereu nd er preclu d e any other or fu rther exercise thereof or the exercise of any other right,
remed y,powerorprivilege.N o notice to ord emand on one P arty willbe d eemed to be awaiver
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of any obligation of thatP arty orof the rightof the P arty givingsu chnotice ord emand to take
fu rtheraction withou tnotice ord emand as provid ed in this A greementorthe d ocu ments referred
to herein.

13.7 Su ccessors and A ssigns.This A greementshallbe bind ingu pon and shallinu re to
the benefitof the P arties and theirrespective su ccessors and permitted assigns. N eitherP arty
may assign its rights or obligations hereu nd er withou tthe prior written consentof the other
P arty,which consentshallnotbe u nreasonably withheld ord elayed ;provid ed ,however,that,
su bjectto the immed iately followingsentence,P u rchasermay,atorpriorto the C losing,assign
some orallof its rights ord elegate some orallof its obligations hereu nd erto one ormore of its
A ffiliates withou tthe consentof Seller.Upon any su chpermitted assignment,the references in
this A greementto P u rchasershallalso apply to any su ch assignee(s)and /ord esignee(s)u nless
the contextotherwise requ ires. N o assignmentof any obligations hereu nd ershallrelieve su ch
P artyof anysu chobligations.

13.8 N o Third P arty B eneficiaries. This A greementis for the sole benefitof the
P arties and their respective su ccessors and permitted assigns and nothing herein,express or
implied ,is intend ed to orshallconferu pon any otherP erson or entity any legalor equ itable
right,benefitorremed y of anynatu re whatsoeveru nd erorbyreason of this A greement.

13.9 GoverningL aw;Ju risd iction;W aiverof Ju ryTrial.

(a) TH IS A GREEM EN T A N D A N Y C L A IM , C O N TRO V ERSY O R
D ISP UTE A RISIN G O UT O F O R REL A TIN G TO TH IS A GREEM EN T W IL L B E
GO V ERN ED B Y A N D C O N STRUED IN A C C O RD A N C E W ITH TH E L A W S O F
TH E STA TE O F N EW Y O RK,W ITH O UT REGA RD TO TH E C O N FL IC T O F L A W S
P RIN C IP L ES TH EREO F TH A T W O UL D O TH ERW ISE D IREC T TH E
A P P L IC A TIO N O F TH E L A W S O F A D IFFEREN T JURISD IC TIO N .

(b) W ithou t limiting the right of any P arty to appeal any O rd er of the
B ankru ptcy C ou rt,(i)the B ankru ptcy C ou rt(and any applicable cou rtthereof) shall
retain exclu sive ju risd iction to enforce the terms of this A greementand to d ecid e any
claims ord ispu tes whichmay arise orresu ltfrom,orbe connected with,this A greement,
any breach or d efau lthereu nd er,or the Transactions and (ii)any and allproceed ings
related to the foregoingshallbe filed and maintained only in the B ankru ptcy C ou rt,and
the P arties hereby consentto and su bmitto the ju risd iction and venu e of the B ankru ptcy
C ou rtand shallreceive notices atsu chlocations as ind icated in Section 13.11;provid ed ,
however,thatif the B ankru ptcy C ase has closed ,each party hereto irrevocably and
u ncond itionally agrees thatitwillnotcommence any action,litigation orproceed ingof
any kind whatsoever,whether in law or equ ity,or whether in contract or tort or
otherwise,againstthe otherP arty orany of its Representatives in any way relatingto this
A greement or the Transaction,in any foru m other than the cou rts of the State of
D elaware sittingin the W ilmington,D elaware and of the United States D istrictC ou rtof
the D istrictof D elaware,and any appellate cou rtfrom any thereof,and eachof the P arties
irrevocably and u ncond itionally su bmits to the exclu sive ju risd iction of su ch cou rts and
agrees that any su ch action,litigation or proceed ing may be brou ght in any su ch
D elaware state cou rtor,to the fu llestextentpermitted by applicable law,in su chfed eral
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cou rt.Each of the P arties agrees thatafinalju d gmentin any su ch action,litigation or
proceed ingshallbe conclu sive and may be enforced in otherju risd ictions by su iton the
ju d gmentorin anyothermannerprovid ed bylaw.

(c) EA C H P A RTY TO TH IS A GREEM EN T H EREB Y IRREV O C A B L Y
A N D UN C O N D ITIO N A L L Y W A IV ES A N Y RIGH T SUC H P A RTY M A Y H A V E TO
A TRIA L B Y JURY O F A N Y D ISP UTE A N D A GREES TH A T A N Y C O URT
P RO C EED IN G A RISIN G O UT O F O R REL A TIN G TO TH IS A GREEM EN T,A N Y
A N C IL L A RY D O C UM EN T O R TH E TRA N SA C TIO N S (A N D A GREES TH A T A N Y
SUC H D ISP UTE SH A L L B E D EC ID ED B Y A JUD GE SITTIN G W ITH O UT A
JURY ).

13.10 Severability.If any one ormore of the provisions contained in this A greementor
in any otherinstru mentreferred to herein,shall,forany reason,be held to be invalid ,illegalor
u nenforceable in any respect,then to the maximu m extentpermitted by applicable L aw,su ch
invalid ity,illegality oru nenforceability shallnotaffectany otherprovision of this A greementor
anyothersu chinstru ment.

13.11 N otices. A llnotices,requ ests,d emand s and other commu nications u nd er this
A greementshallbe in writingand shallbe d eemed given if d elivered personally,by electronic
mail(with an appropriate su bjecthead ing) or telecopy if receiptis confirmed ,or mailed by
registered or certified mail (retu rn receipt requ ested ) (as to the P arties,at the following
ad d resses,oratsu ch otherad d ress foraP arty as shallbe specified by notice pu rsu antto this
paragraph):

If to P u rchaser: C ircle O range L L C
50 GramercyP arkN orth,A pt.10A
N ew Y ork,N ew Y ork10010
Email: d lewis@ orangecap.com
Tel: 215.939.148 6
A ttn: D anielL ewis

withacopyto: N orton Rose Fu lbrightUS L L P
1301 A venu e of the A mericas
N ew Y ork,N ew Y ork10019
Email: and rew.rosenblatt@ nortonrosefu lbright.com
Tel: 212.408 .5559
Fax: 646.7 10.5559
A ttn: A nd rew Rosenblatt

If to Seller: C ircle M ed ia,Inc.
20965C orralRoad
O maha,N ebraska68 022
Email: joe.casey@ circlemed ia.com
Tel: 402.659.338 4
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A ttn: JosephC asey

withacopyto: KoleyJessen P .C .,L .L .O .
1125S.103rd Street,Su ite 8 00
O maha,N ebraska68 124
Email: brian.koenig@ koleyjessen.com
Tel: 402.343.38 8 3
Fax: 402.390.9005
A ttn: B rian J.Koenig

13.12 C ou nterparts;Facsimile C opies.This A greementmay be execu ted in any nu mber
of cou nterparts,each of which shallbe d eemed an original,bu tallof which together shall
constitu te one and the same instru ment.Signed facsimile or.pd f copies of this A greementshall
legallybind to the same extentas originald ocu ments.

13.13 Specific P erformance.The P arties eachacknowled ge thatthe rights of eachP arty
to consu mmate the Transactions are special,u niqu e and of extraord inary characterand that,in
the eventthateitherP arty violates orfails orrefu ses to perform any covenantoragreementmad e
by itin this A greement,the non-breaching P arty may be withou tan ad equ ate remed y atL aw.
The P arties agree therefore that,in the eventthatany P arty violates orfails orrefu ses to perform
any covenantoragreementmad e by su chP arty in this A greement,the non-breachingP arty may,
su bjectto the terms of this A greement,institu te and prosecu te an A ction in any cou rtof
competentju risd iction to enforce specific performance of su ch covenantoragreementorseek
any other equ itable relief Seller and P u rchaser fu rther agree thatneither of them shallbe
requ ired to obtain,fu rnish or postany bond or similarinstru mentin connection with or as a
cond ition to obtainingany remed y referred to in this Section 13.13,and eachof them irrevocably
waives any rightitmay have to requ ire the obtaining,fu rnishingorpostingof any su chbond or
similarinstru ment.

13.14 D isclosu re Sched u les. The P arties acknowled ge and agree that(a)the inclu sion
of any items orinformation in the D isclosu re Sched u les thatare notrequ ired by this A greement
to be so inclu d ed is solely forthe convenience of P u rchaser,(b)the d isclosu re by Sellerof any
matterin the D isclosu re Sched u les shallnotbe d eemed to constitu te an acknowled gementby
Sellerthatthe matteris requ ired to be d isclosed by the terms of this A greementorthatthe matter
is material,(c)if any section of the D isclosu re Sched u les lists an item orinformation in su cha
way as to make its relevance to the d isclosu re requ ired by orprovid ed in anothersection of the
D isclosu re Sched u les orthe statements contained in Section 3 reasonably apparent,the matter
shallbe d eemed to have been d isclosed in orwithrespectto su chothersection of the D isclosu re
Sched u les,notwithstand ingthe omission of an appropriate cross-reference to su chothersection
orthe omission of areference in the particu larrepresentation and warranty to su chsection of the
D isclosu re Sched u les,(d )exceptas provid ed in clau se (c)above,head ings have been inserted in
the D isclosu re Sched u les for convenience of reference only,(e)the D isclosu re Sched u les are
qu alified in their entirety by reference to specific provisions of this A greementand (f) the
D isclosu re Sched u les and the information and statements contained therein are notintend ed to
constitu te,and shallnotbe constru ed as constitu ting,representations or warranties of Seller
exceptas and to the extentprovid ed in this A greement. From the d ate of this A greementu ntil
the C losingD ate,Sellershallhave the obligation to promptly as practicable d eliverto P u rchaser
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any new sched u les orsu pplementoramend the D isclosu re Sched u les withrespectto any matter
thatcomes to the Knowled ge of Sellerafterthe d ate hereof that,if existing,occu rringorknown
atthe d ate of this A greement,wou ld have been requ ired to be setforth or d escribed in the
D isclosu re Sched u les in ord erto make the representations and warranties of Sellerin Section 3
tru e and correctas of the d ate of this A greementand as of the C losingD ate.

[Signature Pages Follow]
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IN WITNESS WHEREOF, the Parties have duly executed and delivered this Agreement
as of the date first above written.

PURCHASER:

CIRCLE ORANGE LLC

By:

SELLER:

CIRCLE MEDIA, INC.

By:

Name:

Title:

[Signature Page to Asset Purchase Agreement]
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[Signature Page to Asset Purchase Agreement] 

IN WITNESS WHEREOF, the Parties have duly executed and delivered this Agreement 

as of the date first above written. 

SELLER: 

 

CIRCLE MEDIA, INC. 

 

By:  

Name:  

Title:  

 

PURCHASER: 

CIRCLE ORANGE LLC 

 

By:  

Name: 

Title:  

 

Daniel Lewis
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Schedule 2.1(d)

Transferred Contracts

Counterparty Contract Cure Amount
[To be added.]
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Schedule 2.1(e)

Intellectual Property

Trademarks: None.

Copyrights: None.

Patents: None.

Software:

Owner Software
Circle Media, Inc. 1. The proprietary data analysis and management system commercially known as

“Fan.Dex Data Management Solutions (‘Fan.DexDMS’)” and all components or
portions thereof and borrower-owned data related thereto, including both current and
historical versions of the foregoing, in both source code and object code form, and all
of borrower’s worldwide intellectual and industrial property rights appurtenant thereto.

2. All design documents, information, and material of borrower, in whatever form or
media, including flow diagrams, block diagrams, database designs, scripts, pseudo-
codes, presentations, and the like, including both current and historical versions of the
foregoing, that describe the design, development, algorithms, processes, structure,
organization, features, or functions of Fan.DexDMS and/or any component thereof,
and all of borrower’s worldwide intellectual and industrial property rights appurtenant
thereto.

3. All operations documents, information, and material of borrower, in whatever form or
media, including all user manuals, training manuals, written guides, and the
like, including both current and historical versions of the foregoing, that describe the
operation, use, support, maintenance, and training with respect to Fan.DexDMS and/or
any component thereof, and all of borrower’s worldwide intellectual and industrial
property rights appurtenant thereto.

4. All sales and marketing documents, information, and materials of borrower, in
whatever form or media, including all customer contracts, licenses, subscription
agreements, distributor agreements, sales agent agreements, reseller agreements, sales
channel documents, purchase orders, order forms, sales team scripts, lead generation
processes, marketing plans, and the like, including both current and historical versions
of the foregoing, that describe the sales, marketing, and distribution of Fan.DexDMS
and/or any component thereof, and all of borrower’s worldwide intellectual and
industrial property rights appurtenant thereto.
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Schedule 3.1(c)

Capitalization

Issuer Class of Equity
Interest

Shares
Outstanding

Shareholder
(Percentage Held)

Circle Media, Inc. Common stock [ ] S3 Digital Corp.
(100%)
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Schedule 3.5

Permits and Licenses

Holder/Applicant Permit/License Permit/License No. Status
Circle Media, Inc. None. None. None.
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Schedule 3.6(b)

Indebtedness

Debtor Counterparty Instrument/Contract Outstanding Maturity
Circle Media,

Inc.
Circle Orange

LLC
Senior Secured Credit
Agreement dated as
of October 13, 2017

$100,000 (plus
interest, fees,
expenses, and
other amounts)

November 27, 2017

Circle Media,
Inc.

Circle Orange
LLC

Senior Secured,
Super-Priority

Debtor-in-Possession
Credit Agreement

dated as of October
[•], 2017

[•] December 1, 2017
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Schedule 3.7

Liabilities

See Bankruptcy Petition, Schedules, and Statement of Financial Affairs of Circle Media, Inc.
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Schedule 3.9(b)

Contracts of Seller’s Affiliates

None.
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Schedule 3.10(a)

Litigation

1. Chip Fifth Avenue, LLC, et al. v. Quality King Distributors, Inc. v. S3 Digital and Circle

Media, Inc., resulting in a judgment against S3 Digital Corp. and Circle Media, Inc. in the

amount of $298,583.86, plus attorneys’ fees and interest entered on or about July 25,

2016, in the Supreme Court of the State of New York, New York County, in Case No.

161128/2015;

2. Svitla Systems, Inc. v. Circle Media, Inc. and S3 Digital Corp. – breach of contract action

that was filed September 18, 2017, in California Superior Court (Case No. 17-561354),

requesting damages of $193,289.00, plus interest and attorneys’ fees; and

3. Fox Sports Interactive Media has threatened a claim in the amount of $377,999.89.
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Schedule 3.11(a)

Material Contracts

Counterparty Contract Status
Rutgers University Professional Service Provider

Agreement
[to be added.]

Arizona Interscholastic
Association

License Agreement

Greenrope License Agreement
Outfront Media Sports License Agreement
Temple University Master Subscription & Services

Agreement
University of Iowa License Agreement
Van Wagner Sports and
Entertainment

License Agreement

Case 17-81540-TLS    Doc 10-2    Filed 10/27/17    Entered 10/27/17 16:49:05    Desc
 Exhibit B - Stalking Horse Purchase Agreement    Page 50 of 58



Schedule 3.13(a)

Intellectual Property

Trademarks: None.

Copyrights: None.

Patents: None.

Software:

Owner Software
Circle Media, Inc. 1. The proprietary data analysis and management system commercially known as

“Fan.Dex Data Management Solutions (‘Fan.DexDMS’)” and all components or
portions thereof and borrower-owned data related thereto, including both current
and historical versions of the foregoing, in both source code and object code
form, and all of borrower’s worldwide intellectual and industrial property rights
appurtenant thereto.

2. All design documents, information, and material of borrower, in whatever form
or media, including flow diagrams, block diagrams, database designs, scripts,
pseudo-codes, presentations, and the like, including both current and historical
versions of the foregoing, that describe the design, development, algorithms,
processes, structure, organization, features, or functions of Fan.DexDMS and/or
any component thereof, and all of borrower’s worldwide intellectual and
industrial property rights appurtenant thereto.

3. All operations documents, information, and material of borrower, in whatever
form or media, including all user manuals, training manuals, written guides, and
the like, including both current and historical versions of the foregoing, that
describe the operation, use, support, maintenance, and training with respect to
Fan.DexDMS and/or any component thereof, and all of borrower’s worldwide
intellectual and industrial property rights appurtenant thereto.

4. All sales and marketing documents, information, and materials of borrower, in
whatever form or media, including all customer contracts, licenses, subscription
agreements, distributor agreements, sales agent agreements, reseller agreements,
sales channel documents, purchase orders, order forms, sales team scripts, lead
generation processes, marketing plans, and the like, including both current and
historical versions of the foregoing, that describe the sales, marketing, and
distribution of Fan.DexDMS and/or any component thereof, and all of borrower’s
worldwide intellectual and industrial property rights appurtenant thereto.
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Schedule 3.13(f)

Open Source Software and Technology Stack

Stack or Stack
Component

Description

Data Employs:

 MongoDB – entity store and feed.

 ElasticSearch – runtime queries and analytics.

 Redis – caching and session.

 Kafka – streaming.

 SFTP – files.

Analytics Includes:

 ElasticSearch, MongoDB and Spark – platforms.

 JavaScript, Python, Scala, and R – languages.

Application Leverages:

 NodeJS – App server.

 Redis – event broker.

 JavaScript & HTML 5 – languages.

Service Applies:

 NodeJS – app server.

Client Includes:

 HTML5, Bootstrap, BackboneD3.js, Socket.IO and ReactJS.
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Schedule 3.14(a)

Customers

Customer Gross Revenue Relationship Status
Outfront Media Sports [to be added.] [to be added.]
Arizona Interscholastic
Association
Van Wagner Sports and
Entertainment
Temple University
Rutgers University
University of Iowa
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Schedule 3.14(b)

Suppliers

Supplier Amount Purchase Relationship Status
Rackspace Approximately $9,000/month Data Storage / Server

Maintenance Provider
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Schedule 3.17(a)

Employees

Employee Title/Position Part/Full Time
Michael Dresslar VP of Technology Full Time
Heather Voight VP of Business Development Full Time
Joseph Casey Chief Executive Officer Full Time

Dan Libro VP of Client Services Full Time
Janet Hofeldt Independent Contractor -

Bookeeper
Not an employee
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Schedule 3.17(c)

Separated Employees

Employee Title/Position Location Date Separated
Randy Eccker Chief Executive

Officer
Nebraska July 2017

John Libro SVP New Jersey March 2017
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Schedule 8.9

Closing Obligations

Employee Title/Position (at Seller)
[To be added.]
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Schedule 10.1

Closing Deliveries

Seller’s Deliveries

1. [To be added.]

Purchaser’s Delivers

1. [To be added.]
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT NEBRASKA 

In re: 

S3 DIGITAL CORP.,1 

Debtor. 
__________________________________ 

In re: 

            CIRCLE MEDIA, INC., 

Debtor. 

Case No.  17-81540 

Chapter  11 

         Case No.  17-81541 

Chapter  11 

NOTICE OF BID PROCEDURES, STOCKING HORSE PURCHASE AGREEMENT, 
BID DEADLINE, AUCTION, AND SALE HEARING 

Please take notice that on October 27, 2017, the above-captioned debtors and debtors in 
possession (collectively, the “Debtors”) filed the Debtors’ Motion to Establish and Approve (I) 
Bidding Procedures and Bid Protections Related to the Sale of Debtors’ Assets Free and Clear 
of Liens, Encumbrances, and Interests, and (II) Assumption and Assignment Procedures (Doc. 
No. ___) (the “Bid Procedures Motion”) with the United States Bankruptcy Court for the District 
of Nebraska (the “Court”) seeking, among other things, the following: 

• Approval of the proposed bidding procedures attached as Exhibit “A” hereto (the “Bid
Procedures”) by which the Debtors will solicit and identify the highest or otherwise best offer
for the sale, liquidation, or disposition (the “Sale”) of all or substantially all of Debtors’
assets;

• Approval of the Debtors’ selection of the Stocking Horse Bidder, the bid protections for the
stocking horse bidder, and the Stocking Horse Purchase Agreement, which is attached hereto
as Exhibit “B”;

• Approval of the procedures attached hereto as Exhibit “C” for the assumption and
assignment of executory contracts, including notice of proposed cure amounts (the
“Assumption and Assignment Procedures”);

• Approval of the form and manner of notice with respect to certain procedures, protections,
schedules, and agreements described herein and attached hereto;

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, include:  
S3 Digital Corp. (9650); and Circle Media, Inc. (9123).  The Debtors’ location is 20965 Corral Road, Omaha, NE 68022. 

EXHIBIT C
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 2 

 
• Scheduling a final hearing (the “Sale Hearing”) to approve the Sale; 

• At the Sale Hearing, authorize the sale, liquidation, or other disposition of all or substantially 
all of the Debtors’ assets free and clear of liens, claims, interests, and encumbrances with any 
such interest to attach to the proceeds of the Sale with the same validity and priority under 
the Bankruptcy Code as such interests had immediately prior to confirmation of the Sale; and 
 

• Authorize the assumption and assignment of certain executory contracts. 

Please take further notice that on November __, 2017, the Bankruptcy Court approved 
the Bid Procedures Motion.  Therefore, Debtors are soliciting offers for the sale, liquidation, or 
other disposition of substantially all the Debtors’ assets consistent with the Bid Procedures 
approved by the Court attached hereto as Exhibit “A.”  All interested bidders should carefully 
read the Bid Procedures.   

 
Please take further notice that the Debtors have received Court approval to enter into 

the Stocking Horse Purchase Agreement.  
  
Please take further notice that if the Debtors receive qualified, competing bids within 

the requirements and timeframe set forth in the Bid Procedures, the Debtors will conduct an 
auction of the assets on or about November 27, 2017, at 9:00 a.m. Central Time at the offices of 
Koley Jessen P.C., L.L.O., located at 1125 S. 103rd Street, Suite 800, Omaha, NE 68124. 

 
Please take further notice that the Debtors will seek approval of the Sale at the Sale 

Hearing scheduled to commence on November 29, 2017, at 1:00 p.m. Central Time before the 
Honorable Judge Thomas L. Salidino, at the Court, 111 S. 18th Plaza, Second Floor, Courtroom 
No. 8, Omaha, NE  68102. 

 
Please take further notice that objections to the relief requested in the Bid Procedures 

Motion must be filed with the Court on or before 5:00 p.m. Central Time on November 28, 2017 
(the “Sale Objection Deadline”). 

 
CONSEQUENCES OF FAILING TO TIMELY MAKE AN OBJECTION 

Any party or entity who fails to timely make an objection to the Sale on or before the 
Sale Objection Deadline set forth above shall be forever barred from asserting any objection to 
the Sale, including with respect to the disposition of the Debtors’ assets free and clear of all 
liens, claims, encumbrances, and other interests, except as otherwise set forth in the Stocking 
Horse Purchase Agreement or other agreement with the Successful Bidder. 

 
DATED this ____ day of October, 2017. 
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S3 Digital Corp. and Circle Media, Inc., Debtors, 

By:   /s/     
Donald L. Swanson, #16385 
Brian J. Koenig, #23807 
Kristin M.V. Krueger, #23919 
KOLEY JESSEN P.C., L.L.O. 
1125 South 103rd Street, Suite 800 
Omaha, NE 68124 
(402) 390-9500 
(402) 390-9005 (fax) 
Don.Swanson@koleyjessen.com 
Brian.Koenig@koleyjessen.com 
Kristin.Krueger@koleyjessen.com 

 
 

 
4828-2828-5777.1  
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT NEBRASKA 

In re: 

S3 DIGITAL CORP.,1 

Debtor. 
__________________________________ 

In re: 

            CIRCLE MEDIA, INC., 

Debtor. 

Case No.  17-81540 

Chapter  11 

         Case No.  17-81541 

Chapter  11 

NOTICE OF POTENTIAL ASSUMPTION AND ASSIGNMENT OF EXECUTORY 
CONTRACTS IN CONNECTION WITH THE SALE OF CERTAIN  

OF DEBTORS’ ASSETS AND PROPOSED CURE COSTS 

YOU ARE RECEIVING THIS NOTICE (THE NOTICE OF POTENTIAL 
ASSUMPTION AND ASSIGNMENT) BECAUSE YOU MAY BE A COUNTER PARTY 
TO AN EXECUTORY CONTRACT WITH CIRCLE MEDIA, INC. OR ITS 
AFFILIATED DEBTOR, S3 DIGITAL CORP. (COLLECTIVELY, THE “DEBTORS”). 
PLEASE READ THIS NOTICE CAREFULLY AS YOUR RIGHTS MAY BE EFFECTED 
BY THE SALE DESCRIBED HEREIN. 

Please take notice that on October 27, 2017, the Debtors filed the Debtors’ Motion to 
Establish and Approve (I) Bidding Procedures and Bid Protections Related to the Sale of 
Debtors’ Assets Free and Clear of Liens, Encumbrances, and Interests, and (II) Assumption and 
Assignment Procedures (Doc. No. ___) (the “Bid Procedures Motion”) with the United States 
Bankruptcy Court for the District of Nebraska (the “Court”) seeking, among other things, the 
following: 

• Approval of the proposed bidding procedures attached as Exhibit “A” hereto (the “Bid
Procedures”) by which the Debtors will solicit and identify the highest or otherwise best offer
for the sale, liquidation, or disposition (the “Sale”) of all or substantially all of Debtors’
assets;

• Approval of the Notice of Potential Assumption and Assignment set forth herein, including
notice of proposed cure amounts;

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, are:  S3 
Digital Corp. (9650); and Circle Media, Inc. (9123).  The Debtors’ location is 20965 Corral Road, Omaha, NE 68022. 

EXHIBIT D
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• Approval of the form and manner of notice with respect to certain procedures, protections, 
schedules, and agreements described herein and attached hereto;  

 
• Approval of the Debtors’ selection of the Stocking Horse Bidder and the bid protections for 

the stocking horse bidder; 
 
• Scheduling a final hearing (the “Sale Hearing”) to approve the Sale; 

• At the Sale Hearing, authorize the sale, liquidation, or other disposition of all or substantially 
all of the Debtors’ assets free and clear of liens, claims, interests, and encumbrances with any 
such interest to attach to the proceeds of the Sale with the same validity and priority under 
the Bankruptcy Code as such interests had immediately prior to confirmation of the Sale; and 
 

• Authorize the assumption and assignment of certain executory contracts. 

Please take further notice that on October ___, 2017, the Bankruptcy Court approved 
the Bid Procedures Motion.  Therefore, Debtors are soliciting offers for the sale, liquidation, or 
other disposition of substantially all the Debtors’ assets consistent with the Bid Procedures 
approved by the Court attached hereto as Exhibit “A.”  All interested bidders should carefully 
read the Bid Procedures.   

 
Please take further notice pursuant to these Assignment and Assumption Procedures 

and by this written notice thereof, the Debtors hereby notify you that they have determined in the 
exercise of their reasonable business judgment, that the contracts and any modifications thereto 
set forth on Schedule 1 attached hereto (collectively, the “Contracts”) shall be assumed and 
assigned to the Successful Bidder subject to the Successful Bidder’s payment of any cure 
amounts set forth on Schedule 1 or such other cure amounts that are agreed to by the parties.  

  
Please take further notice that, except as otherwise provided by the Bidding Procedures 

Order the time for filing Objections to (a) the cure amounts related to the Contracts, (b) the 
Debtors ability to assume and assign a Contract, and (c) adequate assurance of future 
performance by the Successful Bidder must be filed and served no later than seven (7) days after 
service of this Notice of Potential Assumption and Assignment. 
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DATED this ____ day of October, 2017. 

S3 Digital Corp. and Circle Media, Inc., Debtors, 

By:   /s/     
Donald L. Swanson, #16385 
Brian J. Koenig, #23807 
Kristin M.V. Krueger, #23919 
KOLEY JESSEN P.C., L.L.O. 
1125 South 103rd Street, Suite 800 
Omaha, NE 68124 
(402) 390-9500 
(402) 390-9005 (fax) 
Don.Swanson@koleyjessen.com 
Brian.Koenig@koleyjessen.com 
Kristin.Krueger@koleyjessen.com 
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SCHEDULE 1 
CONTRACTS 

 
Debtor Counterparty Description of Acquired Contract Cure Amount 
    
    
    
    
    
    
    
    
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
4846-1833-9666.1  
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	1. The Debtors have entered into a purchase agreement (the “Stalking Horse Purchase Agreement”) dated as of October 27, 2017, by and among the Debtors and Circle Orange LLC (the “Stalking Horse Bidder”) for the sale of substantially all of Debtors’ as...
	2. Under the Stalking Horse Purchase Agreement (which is further described below), the consideration that will be paid to Debtors’ estates will be not less than $500,000.00.  Debtors believe that this represents the highest and best value for the asse...
	3. Debtors are requesting the following specific relief pursuant to this Motion:
	a. The Court’s approval of the proposed Bid Procedures;
	b. The Court’s approval of the form and manner of notice with respect to the matters described herein, including the Bid Procedures;
	c. The Court’s approval of the Debtors’ selection of the Stalking Horse Bidder, including the bid protections for the Stalking Horse Bidder set forth in the Bid Procedures, and Debtors entering into the Stalking Horse Purchase Agreement;
	d. The scheduling of the Sale Hearing;
	e. The Court’s approval of the Debtors’ request to shorten the notice period to seven (7) calendar days and set an expedited hearing date for November 6, 2017 at 1:00 p.m. Central Time or as soon thereafter as possible, to hear and consider this Motion;
	f. The Court’s authorization for the sale and other disposition of substantially all of Debtors’ assets free and clear of liens, claims, interests, and encumbrances with any such interest to attach to the proceeds with the same validity and priority a...
	g. Any relief related to the foregoing requests.

	4. This Court has jurisdiction pursuant to 28 U.S.C. §§ 157 and 1334.  This matter is a core proceeding under 28 U.S.C. §157(b)(2).
	5. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
	A. Debtors’ Business Background and Chapter 11 Filing.

	6. On October 27, 2017 (the “Petition Date”), S3 Digital Corp. (“S3 Digital”) and Circle Media, Inc. (“Circle Media”) filed voluntary petitions for relief under chapter 11 of the United States Bankruptcy Code.
	7. As of the Petition Date, Debtors continue to operate their businesses as debtors-in-possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code.
	8. No trustee, examiner, or creditor committee has been appointed in either case.
	9. S3 Digital Corp., together with its wholly-owned subsidiary, Circle Media, Inc., is a data analytics marketing company primarily serving the sports market, with capabilities extending into other verticals, such as e-commerce and the arts. The compa...
	10. Founded in 2012, Circle Media, Inc. is one of the leading sports fan intelligence and engagement platforms.  Through its proprietary data management platform, Fan.DexDMS, Circle Media, Inc. powers the “Fan Graph” for sports properties, ranging fro...
	11. Circle Media, Inc. provides two key products to sports properties: i) the Fan.DexDMS platform; and ii) Fan Profiles.  The Fan.DexDMS platform serves as the intelligence layer connecting disparate on-property and third-party databases containing fa...
	12. Some of Circle Media, Inc.’s current and past direct and indirect clients include Notre Dame, University of Iowa, Rutgers, LSU, Temple, St. Joseph’s, University of Central Florida, Virginia, UAB, Siena, FIU, Temple, University of San Francisco, Ge...
	13. Despite Circle Media, Inc.’s affiliation with outstanding universities and interscholastic associations, Circle Media, Inc. has struggled to turn prospects into paying customers as quickly as it had anticipated and has spent more capital developin...
	14. In 2015, Debtors were named as third-party defendants in a lawsuit in the Supreme Court of the State of New York, County of New York (Index No. 161128/2015) related to the breach of a lease of the twelfth (12th) floor at 85 Fifth Avenue, New York,...
	15. Moreover, Debtors recently were named as defendants in a lawsuit in the Superior Court of the State of California in and for the County of San Francisco for breach of contract.
	16. These lawsuits, coupled with slower-than-expected revenue growth, have impeded the Debtors’ ability to raise capital and/or sell their assets.
	17. Recognizing the need to explore strategic alternatives, the Debtors retained the investment banker, Frontcourt Group, LLC (“Frontcourt”), in July 2016 through November 2016 to market the Debtors to potentially interested parties. In connection wit...
	18. Despite these efforts, and subsequent due diligence and discussions with potentially interested parties, this marketing process did not give rise to a viable transaction, in large part because of the pending litigation, lower than anticipated annu...
	19. To preserve and maximize value, the Debtors again sought to implement a sale process, this time in connection with a chapter 11 filing that would allow the assets to be sold free and clear.  Through this process, after vigorous marketing efforts a...
	20. Debtors’ need to proceed swiftly cannot be overstated.  It is critical for the Debtors’ preserving value for the benefit of their estates to consummate a sale to monetize their assets as soon as possible because every day that passes without a sal...
	21. A detailed description of the Debtors, their businesses, and the facts and circumstances supporting this Motion and Debtors’ chapter 11 cases are set forth in the Declaration of Joseph Casey, Chief Executive Officer of Debtors, in Support of Chapt...
	B. Summary of the Timeline of the Proposed Sale.

	22. The Debtors request that the Court approve the following proposed timeline in connection with this Motion, the proposed Bid Procedures, and the approval of the Sale:
	C. Summary of the Stalking Horse Purchase Agreement.

	23. The following summarizes the material terms and conditions of the Stalking Horse Purchase Agreement, which is attached as Exhibit “B”.  To the extent that there is a conflict between the summary herein and the Stalking Horse Purchase Agreement, th...
	D. The Proposed Bid Procedures.

	24. The proposed Bid Procedures are set forth in the attached Exhibit “A” and incorporated herein by reference.
	E. Notice of the Bid Procedures and Proposed Sale.

	25. The Debtors propose the following notice procedures be implemented with respect to the Bid Procedures process:
	a. Notice of Sale, Auction, and Sale Hearing.
	i. Within three business (3) days after entry of an Order approving the Bid Procedures, the Debtors shall serve a notice, substantially in the form attached hereto as Exhibit “C” (the “Sale Notice”), the Stalking Horse Purchase Agreement, the Bid Proc...
	(1) All entities reasonably known to have expressed an interest in the sale with respect to all or part of the Assets since July of 2016;
	(2) All entities known to have asserted any lien, claim, interest, or encumbrance in or upon any of the Assets;
	(3) Counsel for the Stalking Horse Bidder;
	(4) The U.S. Trustee for the District of Nebraska;
	(5) The IRS;
	(6) The Nebraska Department of Revenue; and
	(7) All known creditors of Debtors, including counterparties to any executory contracts.


	b. Auction.
	i. Per the proposed Bid Procedures, the Auction (if necessary) will take place at the offices of Koley Jessen P.C., L.L.O., located at 1125 S. 103rd Street, Suite 800, Omaha, Nebraska 68124 on November 27, 2017 at 9:00 a.m. Central Time.

	c. Notice of Successful Bidder.
	i. No later than one (1) business day following the Auction, the Debtors shall file (but not serve) a notice with the Court identifying the Successful Bidder.

	d. Sale Hearing.
	i. The Debtors request that the Court schedule the Sale Hearing November 29, 2017 at 1:00 p.m. Central Time or as soon thereafter as the Court’s calendar allows.  At the Sale Hearing, the Debtors will seek the approval of the Successful Bid.

	e. Objection Deadline.
	i. Debtors request that any objections to the Sale be filed by 5:00 p.m. Central Time the day prior to the Sale Hearing.
	F. Summary of the Assumption & Assignment Procedures.



	26. The Debtors propose the procedures below for notifying counterparties to executory contracts of proposed cure amounts in the event the Debtors determine to assume and assign such contracts (the “Contract Counterparties”) in connection with the pro...
	27. Notice of Potential Assumption & Assignment.
	a. Prior to the Sale Hearing, the Debtors shall file with the Court a notice of assumption and assignment in substantially the form attached hereto as Exhibit “D” (the “Notice of Potential Assumption and Assignment”) and attach thereto a list (the “Co...
	i. Each of Debtors’ executory contracts that may be assumed and assigned in connection with the Sale, including the name of the non-Debtor counterparty to the executory contract (the “Contracts”); and
	ii. The proposed amount, if any, to cure any monetary defaults, if any, under the Contracts (the “Cure Amount”).

	b. The Debtors shall serve, via first class mail, the Notice of Potential Assignment and Assumption, with the Contracts List, on all Contract Counterparties and any other party entitled to notice under Bankruptcy Rule 2002.

	28. Objection to Assumption & Assignment.
	a. A counterparty to a Contract listed on the Notice of Potential Assignment and Assumption may file an objection (the “Contract Objection”) to the proposed assumption and assignment or the proposed Cure Amount, if any.
	b. A Contract Objection must be filed seven (7) days following the service of the Notice of Potential Assumption and Assignment as set forth above.

	29. Resolution of Objection at Sale Hearing.
	a. If a Contract Objection is filed and the Debtors and the counterparty to the Contract are unable to amicably resolve the dispute prior to the Sale Hearing, the amount to be paid or reserved with respect to such Contract Objection will be determined...
	A. The Proposed Sale is Supported by Debtors’ Reasonable Business Judgment.


	30. Section 363(b)(1) of the Bankruptcy Code provides that the “trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of the estate.”  11 U.S.C. § 363(b)(1).
	31. “The decision to enter into an agreement outside the ordinary course of a debtor’s business is to be based on the reasonable business judgment of the debtor.”  In re Trilogy Dev. Co., LLC, Case No. 09-44219-DRD-11, 2010 WL 6972664 (Bankr. W.D. Mo....
	32. Courts will approve a sale of property under § 363(b) if the debtor has established some articulated business justification for the proposed transaction.  Id. (citing In re Walter, 83 B.R. 14, 16 (9th Cir. B.A.P. 1988); In re Wilde Horse Enterpris...
	33. In this case, the proposed Sale is fully supported by the Debtors’ reasonable business judgment.  Debtors have been seeking to sell their Assets in order to generate funds to pay creditors for well over one year, but without success.  Debtors have...
	B. The Bid Procedures are designed to maximize the Sale proceeds to the bankruptcy estate.

	34. With respect to § 363 sales, a primary objective of the Bankruptcy Code is to “enhance the value of the estate at hand.”  In re Food Barn Stores, Inc., 107 F.3d 558, 564-65 (8th Cir. 1997).  See In re Integrated Resources, Inc., 147 B.R. 650, 659 ...
	35. In accordance with that objective, bankruptcy courts routinely authorize the use of bidding procedures that are intended to enhance competitive bidding, thus furthering the objective of maximizing the value of the assets for the bankruptcy estate....
	36. Here, the Bid Procedures set forth a process through which Debtors’ Assets will be sold via competitive bidding to the bidder making the highest and best offer for the Sale Assets.  The Bid Procedures will allow the Debtors to conduct the Sale thr...
	37. The Bid Procedures are similar to other bidding procedures approved by this Court and applied in other chapter 11 bankruptcies.  E.g., In re Gordmans Stores, Inc., Case No. 17-80304 (TLS) (Docs. 24 & 150); In re Broadkey Brothers, Inc., Case No. 1...
	C. The Bid Protections included in the Bid Procedures are also designed to maximize proceeds to the bankruptcy estate.

	38. In this case, the Bid Procedures provide a modest $25,000 break-up fee and no other fee or expense reimbursement related to the Stalking Horse Purchase Agreement and the Sale (the “Bid Protections”).
	39. A breakup fee is an “incentive payment to an unsuccessful bidder who placed the estate property in a sales configuration mode to attract other bidders to the auction.”  Integrated Resources, 147 B.R. at 659 (citations omitted).  Breakup fees are “...
	40. Bankruptcy courts routinely permit “break up” fees to be paid to stalking horse bidders provided that the fees create an incentive for increased bidding in sales from bankruptcy assets.  In re Wintz Companies, 230 B.R. 840, 846 (8th Cir. B.A.P. 19...
	41. Here,  the payment of the Bid Protections is a critical part of the Sale process.  The Stalking Horse Bidder has spent significant time and resources negotiating the debtor in possession financing and Sale, conducting due diligence, preparing the ...
	D. The proposed sale may be made free and clear of liens pursuant to § 363(f) of the bankruptcy code.

	42. Under Section 363(f) of the Bankruptcy Code, a debtor in possession may sell property free and clear of liens, claims and encumbrances if –
	 applicable nonbankruptcy law permits sale of such property free and clear of such interest;
	 such entity consents;
	 such interest is a lien and the price at which such property is to be sold is greater than the aggregate value of all liens on such property;
	 such interest is in bona fide dispute; or
	 such entity could be compelled, in a legal or equitable proceeding, to accept a money satisfaction of such interest.
	11 U.S.C. § 363(f).
	43. The conditions in § 363(f) are drafted in the disjunctive so only one of the five conditions must be met for authority to sell property free and clear of liens.  In re Heine, 141 B.R. 185, 189 (Bankr. S.D. 1992).
	44. Here, at least one of the five conditions will be satisfied.  First, the Assets are subject only to the lien of the Stalking Horse Bidder, which has consented to the Sale.  Second, any holders of any other liens, claims, or interests (of which Deb...
	E. Credit bidding is permitted under § 363(k) of the Bankruptcy Code.

	45. Section 363(k) of the Bankruptcy Code provides that at a sale of property secured by a lien under 363(b), the holder of such secured claim may bid at the sale and if the holder of the secured claim purchases such property, the holder may offset it...
	46. “It is well settled among district and bankruptcy courts that creditors can bid the full face value of their secured claims under § 363(k).”  In re SubMicron Systems Corp., 432 F.3d 448, 459-60 (3d Cir. 2006) (citations omitted).  See In re WBE Co...
	47. The Bid Procedures provide that any Qualified Bidder that is also a secured creditor shall have the right to bid all or a portion of the value of the secured creditor’s claim(s) under 363(k).  This provision is consistent with other bidding proced...
	48. This right to credit bid is consistent with § 363(k), case law, and bidding procedures previously approved by this Court and credit bidding should therefore be permitted with respect to the Sale.  Moreover, although the Stalking Horse Bidder is en...
	F. The Stalking Horse Bidder or Successful Bidder is entitled to the protections under § 363(m) of the Bankruptcy Code.

	49. Section 363(m) of the Bankruptcy Code protects a good-faith purchaser, providing that –
	50. “In other words, § 363(m) prevents a modification or reversal of a bankruptcy court’s order authorizing the sale of the debtor’s assets from affecting the validity of the sale.”  Fulmer v. Fifth Third Equip. Fin. Code (In re Veg Liquidation, Inc.)...
	51. The proposed Bid Procedures are designed so that the Successful Bidder – whether the Stalking Horse Bidder or a different Successful Bidder – will qualify as a good faith purchaser under 363(m).  Further, the Stalking Horse Sale Agreement, or any ...
	G. Debtors are providing sufficient notice of the proposed Bid Procedures and Sale.

	52. Under Bankruptcy Rule 2002(a), Debtors are required to provide creditors with 21-day notice of the Sale Hearing.  Fed. R. Bankr. P. 2002(a)(2).  Pursuant to Bankruptcy Rule 2002(c), such notice must include the time and place of the Auction and th...
	53. As set forth above, Debtors will serve the Sale Notice within three (3) days of the Court’s approval of the proposed Bid Procedures upon the following parties or their respective counsel, if known:
	a. All entities reasonably known to have expressed an interest in the sale with respect to all or part of the Assets;
	b. All entities known to have asserted any lien, claim, interest, or encumbrance in or upon any of the Assets;
	c. Counsel for Circle Orange LLC, the Stalking Horse Bidder;
	d. The U.S. Trustee for the District of Nebraska;
	e. The IRS;
	f. The Nebraska Department of Revenue; and
	g. All known creditors of Debtors, including counterparties to any executory contracts.

	54. The notice of this Motion and the hearing on this Motion, coupled with the Sale Notice, constitutes sufficient notice of the Sale and related proceedings and satisfies the requirements of Bankruptcy Rule 2002.  Debtors request that the Court appro...
	H. The Assumption & Assignment of the Contracts is Supported by Debtors’ Reasonable Business Judgment.

	55. Debtors are seeking authority to assume and assign the Contracts to the Successful Bidder to facilitate the proposed Sale process.  Debtors anticipate that any Successful Bidder will seek the assignment of certain of Debtors’ executory contracts w...
	56. Section 365 of the Bankruptcy Code provides that a bankruptcy court may authorize a debtor to assume and/or assign its executory contracts, provided that the defaults under such contracts are cured and adequate assurance of future performance is p...
	57. Similar to the question of whether to approve a sale under § 363 of the Bankruptcy Code, “[i]n the Eighth Circuit, the business judgment test is used in deciding whether to approve a trustee’s motion to assume, reject, or assign an unexpired lease...
	58. Debtors request that the Court approve the Debtors’ decision to assume and assign the Contracts as a reasonable exercise of Debtors’ business judgment.  The assumption and assignment of the Contracts is vital to receiving the highest and best Bids...
	59. Moreover, the requirements of § 365(b)(1) will be satisfied.  First, any defaults existing with respect to the Contracts must be cured pursuant to the terms of the Stalking Horse Purchase Agreement.  11 U.S.C. § 365(b)(1)(A).  Based on the terms o...
	60. Second, § 365(b)’s requirement that adequate assurance of future performance be provided will also be satisfied in this matter.  11 U.S.C. § 365(b)(1)(C).
	61. “In making the determination of ‘adequate assurance,’ the court must give a practical pragmatic construction based on the circumstances of each case.”  In re Tama Beef Packing, Inc., 277 B.R. 407, 411 (Bankr. N.D. Iowa 2002).  Courts find it helpf...
	62. Here, the Bidding Procedures require that the Debtors receive proof of a Qualified Bidder’s financial wherewithal to complete the Sale and via authorized due diligence, the Debtors will obtain the information necessary to demonstrate that the Succ...
	63. Further, based on the Bid Procedures and the Assumption and Assignment Procedures, the Contract Counterparties and other parties in interest will be provided with the opportunity to challenge the Successful Bidder’s ability to adequately perform.
	64. In this matter, assignment of the Contracts to the Successful Bidder is integral to a Sale of the Debtors’ Assets and maximizing the value of the estate for the benefit of all parties in interest.  The Assumption and Assignment Procedures will all...
	I. Waiver of the 14-day stay period under Bankruptcy Rules 6004(h) & 6006(d) is appropriate.

	65. Bankruptcy Rule 6004(h) provides that an order authorizing the sale of property is stayed until the expiration of 14 days after entry of the order, unless the Court orders otherwise.  Fed. R. Bankr. P. 6004(h).  Similarly, Bankruptcy Rule 6006(d) ...
	66. Debtors respectfully request that the Court waive these 14-day stay periods to allow the Sale to close in an expeditious manner following the Sale Hearing.  Based on the procedure and notice set forth herein, no party in interest will be prejudice...
	67. No prior motion for the relief requested herein has been made to this or any other court.
	68. The Debtors will provide notice of this Motion to (a) the Office of the United States Trustee for the District of Nebraska; (b) the holders of the 20 largest unsecured claims against the Debtors (on a consolidated basis); (c) the Debtors’ prepetit...
	I. aSSETS TO BE SOLD.
	A. S3 Digital Corp. and Circle Media, Inc. (collectively, the “Sellers” or “Debtors”) shall conduct the Auction of the following assets (the “Assets”) pursuant to § 363 of the Bankruptcy Code subject to the terms and conditions set forth herein:
	1. The Purchased Assets (as defined in the Stalking Horse Purchase Agreement)1F , which means all of Seller’s assets, properties, rights and interests of every kind, character and description, whether tangible or intangible (including goodwill), wheth...


	II. potential bidders.
	A. To participate in the bidding process, a person or entity interested in completing a purchase of the Assets pursuant to a sale agreement (“Sale”) (a “Potential Bidder”) must deliver to the Debtors or have previously delivered to the Debtors an exec...

	III. qualified bidders.
	A. A “Qualified Bidder” is a Potential Bidder who submits (i) a Bid (as defined below) that qualifies as a Qualified Bid (as defined below), and (ii) who the Debtors determine should be considered a Qualified Bidder.  Within one (1) business day after...
	B. The Stalking Horse Bidder shall be considered a Qualified Bidder at all times and the Stalking Horse Bidder’s Bid will be considered a Qualified Bid at all times.
	C. Between the date that the Debtors notify a Potential Bidder that it is a Qualified Bidder and the Auction, the Debtors may discuss, negotiate, or seek clarification of any Qualified Bid from a Qualified Bidder. Except as otherwise set forth in the ...
	D. If any Potential Bidder is determined by the Debtors not to be a Qualified Bidder, the Debtors will refund such Qualified Bidder’s Deposit (as defined below) within seven (7) business days after the Bid Deadline.
	E. Any dispute related to these Bid Procedures, including whether a Bid qualifies as a Qualified Bid, shall be resolved by the Court.

	IV. due diligence Provided to potential bidders.
	A. Upon execution of a Confidentiality Agreement, Potential Bidders may receive due diligence information and will obtain access to Debtors’ electronic data room to conduct due diligence.
	B. The Debtors will provide to each Potential Bidder reasonable due diligence information, as requested by such Potential Bidder in writing, as soon as reasonably practicable after such request, and the Debtors shall post all written due diligence pro...
	C. The Debtors reserve the right to withhold any due diligence information that the Debtors determine is sensitive or otherwise not appropriate for disclosure to a Potential Bidder.
	D. All due diligence requests must be directed to Joseph Casey at joe.casey@circlemedia.com, with a copy to counsel, Brian J. Koenig at brian.koenig@koleyjessen.com.

	V. Due diligence provided by potential bidders.
	A. Each Potential Bidder shall comply with all reasonable requests for information and due diligence access requested by the Debtors regarding the ability of a Potential Bidder to complete the Sale.  Failure by a Potential Bidder to comply with such r...

	VI. submission of bids & bid requirements.
	A bid (“Bid”) by a Qualified Bidder that is submitted in writing and satisfies each of the requirements set forth below (collectively, the “Bid Requirements”), as determined by the Debtors in their reasonable business judgment (in consultation with th...
	A. Assets.  Each Bid must provide for the purchase or other disposition of all or substantially all of the Assets and must clearly state which assets of the Debtors that the Qualified Bidder is agreeing to purchase or otherwise dispose of and which li...
	B. Bid Price, Minimum Amount.  Each Bid must specify the price offered (the “Bid Price”) for the assets that are being bid upon, and the contracts and leases as to which the Potential Bidder seeks contract or lease designation rights, and an allocatio...
	C. Deposit.  Each Potential Bidder must submit a deposit of ten percent (10%) of the Bid Price in immediately available cash funds via wire transfer to be held in the trust account of Koley Jessen P.C., L.L.O. pending completion of the Auction (the “D...
	D. Same or Better Terms.  Each Bid must be on terms that are not more burdensome or conditional than the terms of the Stalking Horse Purchase Agreement and must expressly provide for the payment in full in cash of any and all outstanding amounts under...
	E. Financial Wherewithal.  Each Bid must provide information, including but not limited to the Potential Bidder’s most current audited and latest unaudited financial statements, that demonstrate the financial wherewithal of the Potential Bidder to con...
	F. No Contingencies.  A Bid shall include a statement that the Potential Bidder is prepared to enter into a legally binding purchase agreement, that the Bid is irrevocable until closing of the Sale of the Assets as approved by the Bankruptcy Court, an...
	G. Identity.  Each Bid must fully disclose the identity of each entity that will be bidding or otherwise participating in connection with the Bid, including each equity holder or other financial backer of the Potential Bidder if such Potential Bidder ...
	H. No Break-Up Fee.   Each Bid (other than the Stalking Horse Purchase Agreement) must disclaim any purported right to receive and not request or entitle the Potential Bidder to receive a break-up fee, expense reimbursement, or any other similar form ...
	I. Authorization. Each Bid must contain evidence that the Potential Bidder has obtained authorization from the board of directors or comparable governing body with respect to the submission of its Bid and the consummation of the Sale.
	J. As Is.  Where is.  The sale is “as is, where as” and each Bid must include a written acknowledgment that the Potential Bidder (i) has had an opportunity to conduct any and all due diligence regarding the Assets prior to making its Bid; (ii) has rel...
	K. Bid Procedures.  By submitting its Bid, each Potential Bidder is agreeing to abide by and honor the terms of these Bid Procedures and agrees not to submit a Bid or seek to reopen the Auction after the conclusion of the Auction.
	L. Consent to Jurisdiction.  Each Potential Bidder must submit to the jurisdiction of the Bankruptcy Court.
	M. Binding and Irrevocable.  A Qualified Bid is irrevocable until the Debtors accept a higher Bid.
	N. Bid Deadline.  Each Bid must be transmitted via email so as to be actually received on or before 5:00 p.m. (Central Standard Time) on November 22, 2017 (the “Bid Deadline”) by submitting proof of compliance with the Bid Requirements to the followin...

	VII. Right to Credit Bid.
	A. At the Auction, any Qualified Bidder who has a valid and perfected lien on any assets of the Debtors’ estates (a “Secured Creditor”) shall have the right to credit bid all or a portion of the value of the Secured Creditor’s claims under § 363(k) of...
	B. Notwithstanding anything set forth herein or in any other document, in the event of a competing Qualified Bid, the Stalking Horse Bidder will be entitled, but not obligated, to submit overbids and will be entitled in any and all such overbids to in...
	C. Credit bids, if any, by the Stalking Horse Bidder will not impair or otherwise affect its entitlement to the Bid Protections granted under the Bidding Procedures Order.

	VIII. Auction.
	A. If the Debtors receive a Qualified Bid, other than the Stalking Horse Purchase Agreement, the Debtors will conduct an Auction to determine the Successful Bidder.  If the Debtors do not receive a Qualified Bid, other than the Stalking Horse Purchase...
	B. No later than the start of the Auction, the Debtors will notify each Qualified Bidder of the highest or otherwise best Qualified Bid as determined in Debtors’ reasonable business judgment (the “Baseline Bid”) and provide copies of the Qualified Bid...
	C. The Auction shall take place at 9:00 a.m. (Central Time) on November 27, 2017, at the offices of Koley Jessen P.C., L.L.O., 1125 South 103rd Street, Suite 800, Omaha, NE  68124 (or such later date and time as selected by the Debtors) and Qualified ...
	D. Conducting the Auction.
	1. The Debtors and their professionals shall direct and preside over the Auction.  At the start of the Auction, Debtors shall describe the terms of the Baseline Bid.  All Bids made thereafter shall be Overbids (as defined below) and shall be made and ...
	2. The Debtors shall maintain a written record of all Bids made and announced at the Auction, including the Baseline Bid, all Overbids, and the Successful Bid.

	E. Good Faith Offer.
	1. Each Qualified Bidder participating in the Auction will be required to confirm on record at the Auction that it has not engaged in any collusion with respect to the bidding, its Bid is a good faith offer, and intends to consummate the Sale if selec...

	F. Overbids.
	1. “Overbid” means any Bid made at the Auction by a Qualified Bidder subsequent to the Debtors’ announcement of the Baseline Bid.
	2. The initial Overbid, if any, shall provide for total consideration to the Debtors with a value that exceeds the value of the consideration under the Baseline Bid by an incremental amount that is not less than $125,000.00.

	G. Successful Bid.
	1. Debtors, after consultation with their professionals and the DIP Lender, and based on their reasonable business judgment, will select the Bid at the conclusion of the Auction that they believe to be the highest or otherwise best bid (the “Successfu...


	IX. Sale Hearing.
	A. A hearing to consider the Sale of the Assets to the Successful Bidder (or to approve the Stalking Horse Purchase Agreement, if no Auction is held) (the “Sale Hearing”) is currently scheduled to take place on November 29, 2017, at 1:00 p.m., before ...
	B. At the Sale Hearing, the Debtors shall present the Successful Bid to the Bankruptcy Court for approval.

	X. failure of successful bidder to CONSUMMATE sale.
	A. If for any reason a Successful Bidder fails to consummate a Sale of the Assets, or any part thereof, the Qualified Bidder with the second highest or best bid for the Assets (the “Backup Bidder”) (as determined by the Debtors in their reasonable bus...
	B. The identity of the Backup Bidder and the amount and material terms of the Backup Bidder’s Bid shall be announced by the Debtors at the conclusion of the Auction at the same time the Debtors announce the identity of the Successful Bidder.  The Back...
	C. If the failure to consummate the purchase is the result of a breach by the Successful Bidder, the Successful Bidder’s Deposit shall be forfeited to Debtors.
	D. In the event that the Stalking Horse Bidder is the Backup Bidder, the Stalking Horse Bidder will serve as Backup Bidder only in accordance with the terms of the Stalking Horse Purchase Agreement.

	XI. bid protections.
	A. To provide an incentive to and compensate the Stalking Horse Bidder for performing the substantial due diligence and incurring the expenses necessary to enter into the Stalking Horse Purchase Agreement with the knowledge and risk that arises from p...
	1. A breakup fee in the amount of $25,000.00 (the “Bid Protections”).

	B. The Bid Protections will be paid in accordance with the Stalking Horse Purchase Agreement and DIP Credit Agreement.
	C. The Bid Protections will be an allowed administrative expense priority claim, senior to all other administrative expense priority claims, and will be secured by a claim against the proceeds of the Sale.
	D. The Stalking Horse Bidder shall have standing to appear and be heard on all issues related to the Auction, including the right to object to the conduct of the Auction and interpretation of these Bidding Procedures.

	XII. Return of Deposit.
	A. The Deposit of a Successful Bidder shall be applied to the purchase price of the Sale at Closing.  The Deposits for each Qualified Bidder shall be returned (other than with respect to the Backup Bidder and Successful Bidder) on or within seven (7) ...

	XIII. DEBTORS’ RESERVATION OF RIGHTS.
	The Debtors’ reserve at least the following rights:
	A. To extend the deadlines in these Bid Procedures (subject to the DIP Lender’s prior written consent);
	B. To add procedural rules reasonably necessary for conducting the Auction (in consultation with the DIP Lender);
	C. To reject any or all Bids (in consultation with the DIP Lender);
	D. To adjourn the Auction at the Auction and/or adjourning the Sale Hearing in open court without further notice (subject to the DIP Lender’s prior written consent); and
	E. Canceling the Auction (in consultation with the DIP Lender).


