
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MASSACHUSETTS 

CENTRAL DIVISION 

In re 

CLARK-CUTLER-MCDERMOTT 
COMPANY, et al., 

Debtors. 

Chapter 11 

Case No. 16-41188 

(Jointly Administered) 

THIRD INTERIM ORDER (A) AUTHORIZING USE OF 
CASH COLLATERAL; (B) GRANTING ADEQUATE 

PROTECTION; AND (D) GRANTING RELATED RELIEF 

This matter having come before the Court on the Motion of the Debtors for Interim and 

Final Orders (A) Authorizing Use of Cash Collateral; (B) Granting Adequate Protection; (C) 

Scheduling a Final Hearing Pursuant to Bankruptcy Rule 4001; and (D) Granting Related Relief 

(the “Motion”)1 filed by the Debtors; and the Court having entered an interim order authorizing 

the use of Cash Collateral on July 13, 2016 (the “First Interim Order”); the Court having entered 

a second interim order authorizing the use of Cash Collateral on August 4, 2016 (the “Second 

Interim Order”); the Court having entered orders extending the Second Interim Order through 

October 14, 2016 (the “Bridge Orders”); the Court having considered evidence presented by the 

parties an interim hearing on October 14, 2016 (“Third Interim Hearing”); the Court having 

jurisdiction to consider the Motion and the relief requested therein in accordance with 28 U.S.C. 

§§ 157 and 1334; notice of the Third Interim Hearing being good and sufficient notice under the 

circumstances; and in light of the factual findings made by the Court pursuant to Fed. R. Bank. P. 

1  Capitalized terms not defined herein that have the meanings ascribed to them in the Motion. 
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7052 at the conclusion of the Third Interim Hearing which findings are incorporated herein; and 

it appearing from the record before the Court that sufficient cause exists for the entry of this order 

(this “Third Interim Order”); the Court FINDS AS FOLLOWS: 

A. On July 7, 2016 (the “Petition Date”), the Debtors filed voluntary petitions for 

relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the United 

States Bankruptcy Court for the District of Massachusetts (the “Court”) and thereby commenced 

cases thereunder (together, the “Chapter 11 Cases”). The Debtors continue to operate their 

business as debtors in possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code.   

B. On July 20, 2016, the Office of the United States Trustee appointed the Official 

Committee of Unsecured Creditors in the Chapter 11 Cases (the “Committee”).  No request has 

been made for the appointment of a trustee or examiner in the Chapter 11 Cases, although a motion 

to convert these cases to cases under chapter 7 of the Bankruptcy Code has been filed and remains 

pending. 

C. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and 1334.  

Venue of the Chapter 11 Cases and the Motion in this district is proper pursuant to 28 U.S.C. §§ 

1408 and 1409. 

D. The Debtors assert that they require the use of the cash collateral (as defined in 

section 363(a) of the Bankruptcy Code) (collectively, the “Cash Collateral”), in order to avoid 

immediate and irreparable harm and to preserve the value of their business and assets.  No party 

in interest has refuted that assertion.  The entry of the relief contained in this Third Interim Order 

is in the best interests of the Debtors, their estates, and their creditors. 

E. As of the Petition Date, Wells Fargo Bank, NA (“Wells Fargo”) had asserted a first 

priority lien (the “Senior Lien”) against the Debtors’ assets, including its Cash Collateral, which 
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Senior Lien purportedly secured the Debtors’ outstanding debt obligations to Wells Fargo under 

that certain Term Loan (the “Senior Debt”). 

F. General Motors LLC (“GM”) has asserted a second priority lien (the “Junior 

Lien”) against the Debtors’ assets, including its Cash Collateral, which Junior Lien purportedly 

secures the Debtors’ outstanding debt obligations to GM (the “Junior Debt”). 

G. Following the Petition Date, GM acquired the Senior Debt and Senior Lien rights 

from Wells Fargo, such that GM presently asserts first and second priority liens against the 

Debtors’ assets and Cash Collateral in the form of the Senior and Junior Liens, which liens 

purportedly secure the Senior and Junior Debt, respectively. 

H. On August 8, 2016, the Debtors paid GM $1,922,482.31, inclusive of the 

$535,621.64 (the “Disputed Amount”) GM is presently holding in escrow, in full satisfaction of 

the Senior Debt (the “Payment Amount”), pursuant to the procedure set forth in the Court’s 

Second Interim Order.  GM has concluded that it overstated the Payment Amount by $21,614.06 

(the “Overpayment”), and GM so advised the Debtors on September 1, 2016.  After receiving 

payment instructions from the Debtors on October 13, 2016, GM returned the Overpayment to 

the Debtors on October 17, 2016. 

I. This Court has not been asked to find, and it does not find, that any claim or 

security interest asserted by Wells Fargo or GM is allowable, valid, or perfected.  Nothing in this 

Third Interim Order constitutes a limitation on the applicability of Massachusetts Local 

Bankruptcy Rule 4001-2(c). 

J. The Court has reviewed the Motion and has considered the representations of the 

parties regarding the relief requested therein.  The Third Interim Hearing was held before this 
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Court on October 14, 2016.  At the Third Interim Hearing, this Court conducted an evidentiary 

hearing, heard and considered argument by all parties that wished to be heard. 

K. The relief requested in the Motion, to the extent granted by this Third Interim 

Order, is in the best interest of the Debtors’ bankruptcy estates, their creditors, and other parties 

in interest. 

L. The Adequate Protection Liens (as defined herein) will adequately protect the 

interests of GM during the Specified Period (as defined herein). 

M. Absent the use of Cash Collateral on the limited basis provided by this Third 

Interim Order, immediate and irreparable harm will result to the Debtors, their estates, and their 

creditors.  The Debtors do not have sufficient available sources of working capital, absent use of 

Cash Collateral, to maximize the value for their estates without the relief requested under the 

Motion.  Accordingly, the Debtors have an immediate need for the use of Cash Collateral to, 

among other things, permit the orderly and efficient preservation and disposition of their assets 

for the purpose of trying to maximize the recovery for all stakeholders. 

NOW THEREFORE, IT IS HEREBY ORDERED THAT: 

1. The Motion is allowed, on an interim basis, to the extent and as set forth herein.

2. Subject to the limitations in this Order and as stated on the record at the Third

Interim Hearing, the Debtors are authorized to use Cash Collateral substantially in accordance 

with the budget attached hereto as Exhibit 1 (the “Budget”) for the period (the “Specified Period”) 

from the date thereof through the date which is the earliest to occur of:  (a) an Event of Default 

(subject to the Debtors’ right to obtain further authorization to use Cash Collateral within the 

Notice Period) (b) confirmation of a chapter 11 plan; or (c) December 23, 2016; provided, 

however, the Debtors shall use commercially reasonable efforts to minimize the expenses incurred 

during the Specified Period to those actually required to administer these Chapter 11 Cases and 
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otherwise fulfill their duties as a debtors–in–possession under the Bankruptcy Code and 

Bankruptcy Rules.   

3. The Debtors shall use Cash Collateral during the Specified Period, at the times, in

the amounts, and solely for the purposes identified in the Budget (as such may be amended with 

the consent of GM or approval of the Court), provided, however, (a) the Debtors shall be 

authorized to exceed the expenses in the Budget by no more than ten percent (10%) (on an 

aggregate basis, other than for legal fees) (the “Permitted Variance”) and to apply any unused 

portion in one week to any subsequent weekly period provided that no unused portion in any prior 

budget (with the exception of utilities and $98,323 in legal fees authorized but unspent in the prior 

budget) shall be permitted to be carried forward to the current Budget and (b) notwithstanding 

anything in the Budget or this Order to the contrary, payment of legal fees for counsel to the 

Debtors and the Committee (i) shall be limited to $598,323; (ii) are subject to allowance by the 

Bankruptcy Court in accordance with the applicable provisions of the Bankruptcy Code, 

Bankruptcy Rules, and other orders of this Court (including any order(s) authorizing the payment 

of interim compensation) and (iii) may not be paid by the Debtors from Cash Collateral to the 

extent that such legal fees are or have been incurred by counsel to the Debtors or counsel the 

Committee (A) to investigate or pursue claims or causes of action against GM, including without 

limitation, challenging the validity, priority, or extent of any or all of the Senior Debt, Senior 

Liens, Junior Debt, or Junior Liens in connection with Adversary Proceeding No. 16-04083 

(except for $50,000 previously authorized for Committee counsel in accordance with the 

provisions of the Second Interim Order) or (B) in connection with the formulation, prosecution, 

or solicitation of a chapter 11 plan.  
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4. Pursuant to the Court’s Second Interim Order, the Senior Liens shall remain in

place subject to further order of this Court. 

5. Adequate Protection Liens

(a) Adequate Protection Liens.  As adequate protection for any post-petition 

diminution in value resulting from the Debtors’ use of Cash Collateral, GM is hereby granted 

additional and replacement continuing valid, binding, enforceable, non-avoidable, and 

automatically perfected post-petition security interests in and liens (the “Adequate Protection 

Liens”) in and to all property of the kind presently securing the prepetition obligations of the 

Debtors on the Junior Debt, including property purchased or acquired with the Cash Collateral, 

together with any proceeds thereof, but excluding causes of action under chapter 5 of the 

Bankruptcy Code and any proceeds therefrom (collectively, the “Junior Collateral”).  The 

Adequate Protection Liens shall only attach to and be enforceable against the same types of 

property, to the same extent, as existed immediately prior to the Petition Date, and shall have the 

priority set forth below.  Notwithstanding the foregoing, the Adequate Protection Liens shall be 

recognized only to the extent (i) of any post-petition diminution in value of the prepetition 

collateral securing the Junior Debt resulting from the Debtors’ use of Cash Collateral during the 

bankruptcy case; and (ii) that the claims comprising the Junior Debt are allowed by a final non-

appealable order of this Court. 

(b) Priority of Adequate Protection Liens.  The Adequate Protection Liens shall be 

junior only to the Senior Liens and Junior Liens, and shall be enforceable against and binding 

upon the Debtors, their estates and any successor thereto, including, without limitation, any trustee 

or other estate representative appointed in the case, or any case under chapter 7 of the Bankruptcy 
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Code upon the conversion of the case, or in any other proceedings superseding or related to any of 

the foregoing. 

6. The Adequate Protection Liens shall not attach to any avoidance powers held by

the Debtors or any trustee for the Debtors, including those avoidance powers set forth in sections 

544, 545, 547, 548, 549, 550, 551 and 553 of the Bankruptcy Code, or to the proceeds of any 

claims under or actions commenced pursuant to such powers. 

7. This Third Interim Order shall be sufficient and conclusive evidence of the

validity, perfection, and priority of the Adequate Protection Liens without the necessity of filing 

or recording any financing statement or other instrument or document which may otherwise be 

required under the law or regulation of any jurisdiction or the taking of any other action (including, 

for the avoidance of doubt, entering into any deposit account control agreement) to validate or 

perfect (in accordance with applicable non-bankruptcy law) the Adequate Protection Liens or to 

entitle GM to the priorities granted herein.   

8. On or before the Wednesday of each week during the Specified Period, the Debtors

shall furnish to GM and their counsel and the Committee and its counsel a weekly cash report 

setting forth, in comparative form, the actual results achieved against those projected for the prior 

week, including the actual cash receipts and disbursements and the variance of the actual results 

from those estimated in the Budget. 

9. The Debtors’ authority to use Cash Collateral as provided for in this Third Interim

Order shall terminate upon the occurrence of any of the following events, unless waived by GM 

in writing (collectively, the “Events of Default”): 

(a) the failure by the Debtors to perform, in any material respect, any of the terms, 
provisions, conditions, covenants, or obligations under the First Interim Order, 
Second Interim Order, the Bridge Orders or Third Interim Order if such default 
remains uncured for three (3) days following written notice from GM; 
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(b) the reversal, vacatur, or modification (without the express prior written consent 
of GM, each in its sole discretion) of the First Interim Order, Second Interim 
Order, the Bridge Orders or Third Interim Order; or 

(c) dismissal of the case or conversion of these chapter 11 cases to a chapter 7 case, 
or appointment of a chapter 11 trustee, examiner with enlarged powers, or other 
responsible person. 

10. GM shall provide the Debtors and the Committee, and each of their counsel, with

notice of an Event of Default in writing and simultaneously serve same on the Office of the United 

States Trustee. Upon receiving notice of an Event of Default, the Debtors’ authority to use Cash 

Collateral shall cease if (a) the Debtors do not within five (5) days thereof (the “Notice Period”) 

seek an emergency hearing with the Court, and (b) obtain the further use of Cash Collateral. 

11. Nothing in this Third Interim Order shall constitute a waiver by, prejudice or

otherwise restrict, the Debtors’ right to seek the further authority to use Cash Collateral, including 

upon terms different from those set forth herein.  

12. Nothing in this Third Interim Order impairs, impacts, or limits any claims, rights

or remedies of these estates or any party in interest, including specifically the Debtors, the 

Committee, and GM, against any affiliates or insider of the Debtors, including by way of example 

and without limitation, to (i) substantively consolidate the Debtors with any affiliates or insider, 

(ii) pierce the corporate veil between the Debtors and any affiliate or (iii) to collect any amount 

or charge paid by a Debtor on behalf of an affiliate.  Further, nothing in this Third Interim Order 

impairs, impacts or limits the rights of any party in interest, including specifically the Committee 

and GM, to object to the Disclosure Statement or the Plan on any grounds. 

13. This Third Interim Order and the Debtors’ use of Cash Collateral as authorized in

this Third Interim Order shall become effective immediately upon entry of this Third Interim 

Order by the Court.  This Third Interim Order shall govern and control to the extent that there 

exists any conflict between the terms of this Third Interim Order, on the one hand, and the Motion, 
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any other motion, pleading, document, agreement, and the First and Second Interim Orders and 

the Bridge Orders on the other hand. 

14. A further hearing on the Debtors’ Motion shall be held on December 21, 2016 at

1:30 p.m.  Any opposition must be filed on or before December 19, 2016 at 4:30 p.m.  Any 

proposed budget of amended orders shall be filed by the Debtors on or before December 13, 2016 

at 12:00 p.m.  The hearing on the Debtors’ Motion shall be an evidentiary hearing. 

15. A copy of this Third Interim Order, shall be served by the Debtors via first class

mail on or before October 21, 2016 upon: (a) the Office of the United States Trustee for the 

District of Massachusetts; (b) counsel to the Committee; (c) counsel to GM; (d) the United States 

Department of Environmental Protection; (e) the Pension Benefit Guaranty Corporation; (f) the 

Internal Revenue Service and all other known taxing authorities (g) the United States Department 

of Justice; (h) the creditors holding the twenty (20) largest claims against the Debtors’ estates; 

and (i) any party which has filed a request for service of pleadings in this case.  Service in 

accordance with this paragraph shall be deemed good and sufficient notice. 

16. The Court has and will retain jurisdiction to enforce the First Interim Order,

Second Interim Order, the Bridge Orders, and Third Interim Order according to their respective 

terms.  

Dated:  October 19, 2016 
Worcester, Massachusetts 

_____________________________________
Christopher J. Panos 
United States Bankruptcy Judge 
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EXHIBIT 1 

BUDGET 
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