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UNITED STATES BANKRUPTCY COURT
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CLARKE PROJECT SOLUTIONS, INC.,
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FOR ORDER AUTHORIZING
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DECLARATION OF CHRISTOPHER
CLARKE IN SUPPORT THEREOF
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TO THE HONORABLE THEODOR ALBERT UNITED STATES BANKRUPTCY JUDGE;
THE OFFICE OF THE UNITED STATES TRUSTEE; DISPUTED SECURED CREDITOR
CUMMING CONSTRUCTION MANAGEMENT, INC. AND ITS ATTORNEY; AND THE
TWENTY LARGEST UNSECURED CREDITORS:

CLARKE PROJECT SOLUTIONS, INC., a California corporation, fka Cumming Clarke,
the Debtor and Debtor-in-Possession in the within Chapter 11 case (the “Debtor”), hereby moves
this Court on an emergency basis for an order granting the following relief:

A.

. The entry of an order (i) directing all banks to honor the Debtor’s prepetition checks
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Authorizing payment of prepetition employee wage and salary obligations owed by
the Debtor up to the priority limit in Section 507(a) of the United States Bankruptcy
Code;

Authorizing the Debtor to pay: 1) the reimbursement of ordinary course prepetition
employment business expenses in accordance with company policy, and 2) the
payment of benefit obligations including worker’s compensation, medical, dental, life
insurance, disability insurance, and miscellaneous other benefits incurred and payable
in the ordinary course;

Authorizing the Debtor to honor all prepetition vacation pay, sick leave, holiday pay,
jury duty pay, and other paid leave claims in the ordinary course;

Authorizing the Debtor to retain its prepetition payroll account(s) for 30 days and
directing the bank or other financial institution not or otherwise impair the Debtor’s
ability to deposit funds into and to withdraw funds from said account(s);

Authorizing the Debtor to take all actions reasonable and necessary to comply with its

obligations to its existing payroll services;

for payment of any of the foregoing, and (ii) prohibiting all banks from placing any
holds on, or attempting to reverse, any automatic transfers on account of the
foregoing; and

Such additional relief as the Court deems just and proper.
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This Motion is based upon the appended Declaration of Christopher Clarke, the points and
authorities in support thereof annexed hereto, and upon such other additional evidence, oral or
documentary, that the Court may consider prior to or at the time of the hearing on the Motion.

DATED: Februaryz, 2017 PAMELA JAN ZYLSTRA
A PROFESSIONAL CORPORATION

By;gmé Alid—

Pamela J. Zylstrzf 4 ; d
Proposed Attorneys for ClarkeWroject Solutions, Inc.
Debtor and Debtor-in-Possession
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MEMORANDUM OF POINTS AND AUTHORITIES

L
GROUNDS FOR EMERGENCY RELIEF

The Debtor filed a voluntary petition under Chapter 11 of the United States Bankruptcy Code
on February 2, 2017 (the “Petition Date”). The case was filed to stop aggressive collection actions
by the disputed creditor, Cumming Construction Management, Inc., (“Cumming”) which operates
business under the guise of and in the name of the Debtor. The Debtor asserts that Cumming holds
no valid claim(s) against the Debtor and that Cumming holds no valid interest in the cash collateral
or other collateral in this case. The Debtor filed concurrently herewith a motion requesting authority
to use cash collateral on an interim basis to facilitate the Debtor’s ability to pay its payroll
obligations and post-petition accounts payable in an orderly fashion as they are incurred in the
ordinary course of the Debtor’s business post-petition.

The Debtor is requesting authority to fund the prepetition payroll for services rendered by
employees of the Debtor from January 20, 2017 through February 3, 2017. Employees of the Debtor
are paid every two weeks and the estimated amount of each payroll, including taxes, is $130,000.00.
The payroll is scheduled for payment primarily by direct deposit for approximately 42 employees on
February 10, 2017.

The Debtor is in the business of providing labor under government contracts. If the Debtor’s
employees are not paid, they will cease working and seek employment elsewhere. Any such
disruption would have a devastating effect upon the Debtor’s business and its reputation in the
government contracting market. In contrast, if the Debtor obtains the relief sought herein, the
business operation will continue in the ordinary course, customer needs will be met, and the overall
value of the Debtor’s business enterprise will be preserved for creditors.

It is essential that the Debtor pay its employees timely for all services rendered. The Debtor
seeks to operate its business in an orderly fashion post-petition, paying its employees in the ordinary
course of business as well as its post-petition accounts payable. The Debtor’s ability to continue in
business depends on its retention of all employees. The single most important factor in the retention

of employecs is timely payment of compensation. The Debtor requests a hearing on the Motion on
4
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an emergency basis so that all employees will be paid timely on February 10, 2017, just eight days
after the commencement of this case.
Procedural authorization for an emergency hearing on this emergency motion is found in
Rule 9006' of the Federal Rules of Bankruptcy Procedure, and in Local Bankruptcy Rule 9075-1.2
As discussed herein and as set forth in the supporting Clarke Declaration, the Debtor respectfully
submits that, on the facts of this case, emergency relief is both necessary and appropriate.
II.
STATEMENT OF FACTS

The Debtor is a disabled veteran small business enterprise that has been operating since 2004,
A specific percentage of government contracts are set aside exclusively for performance by qualified
small business enterprises (the “Set Aside Programs”). The Set Aside Programs require all bid
proposals to include goods and/or services supplied by small business enterprises that qualify as:

1) women owned; 2) minority owned; 3) Native American owned; and 4) service disabled veteran
owned.

The Debtor was originally created to bid for and perform cost management and cost estimating
services under government contracts. Cost estimating contracts may be directly between the Debtor and
government entities, such as the Department of Defense. Alternatively, the Debtor may serve as a
subcontractor for cost estimating services under a contract bid by an architectural or engineering firm
that has a direct contract with a government entity. The Debtor employs two full-time cost estimators.
In 2016, the Debtor provided cost estimating services under 25 contracts that generated about eight
percent (8.0%) of its business, representing revenue of approximately $317,000.00. See, Clarke

Declaration at 909.

' Bankruptcy Rule 9006(c) provides, in pertinent part:

“when an act is required or allowed to be done at or within a specified time by these rules or be a notice given
thereunder or by order of the court, the court for cause shown may in its discretion with or without motion or
notice order the period reduced.”

* Rule 9075-1(a) and (b) of the Local Bankruptcy Rules for the Central District of California provides for
hearings on an emergency basis or. alternatively, on notice shorter than would otherwise be required under the]
l.ocal Bankruptcy Rules.

5
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The principal and sole owner of the Debtor, Christopher Clarke (“Clarke”), began developing
facilities management business in 2010. The management of government facilities requires hiring
employees and staffing desks in government buildings to perform property management functions.
Under a facilities management contract, the Debtor hires employees to perform tasks identified by the
contract, pays the employees, and then submits an invoice for reimbursement of the employee wages,
costs of administration and an agreed percentage profit margin. In 2016, the Debtor employed about 35
people to provide facilities management services under numerous contracts directly with the
government and as a subcontractor. The facilities management contracts generated about 90% of the
Debtor’s business, representing revenue in 2016 of approximately $3.8 million. See, Clarke
Declaration at 410.

Cumming Construction Management, Inc. (“Cumming”) asserts claims against the Debtor in
excess of $500,000.00. From 2004 through 2015, Cumming performed all management,
administrative, accounting, financing and other business functions of the Debtor with employees of
Cumming and without participation by Christopher Clarke, the principal of the Debtor. Cumming:

a) developed substantially all the business, b) negotiated the terms of all contracts; ¢) negotiated the
terms of payments made to Clarke and to Cumming for profit etc.; d) set the terms of payment by the
Debtor to Cumming for expenses, etc.; €) decided when to change agreements between Cumming and
the Debtor regarding operations and funding and employed Cumming’s lawyers to draft the
agreements; f) changed the ownership of the shares of the Debtor; g) cancelled the Sub-Chapter S tax
status elected by the Debtor; and h) set all terms for the business relationship between Cumming and the
Debtor. Cumming has been and continues to represent itself in the government contract marketplace as
Clarke Project Solutions, Inc., a disabled veteran small business enterprise, and continues to provide
cost management and cost estimating services under contracts in that name.

The case was filed to stop aggressive collection actions by the disputed creditor, Cumming
Construction Management, Inc., (“Cumming”) which operates business under the guise of and in the
name of the Debtor. The Debtor asserts that Cumming holds no valid claim(s) against the Debtor

and that Cumming holds no valid interest in the cash collateral or other collateral in this case.

O
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I11.
RELIEF REQUESTED

The Debtor requests Court authority to pay the pre-petition wage related obligations and
honor their employee related pre-petition benefits. These obligations include prepetition payroll,
wages, salaries, federal, state and local payroll taxes, deductions and withholdings, payroll
deductions relating to various benefits, reimbursement of business expenses, and miscellaneous
other claims asserted by current employees (including, without limitation, worker’s compensation,
medical, dental, life insurance, and disability insurance) (collectively, the “Prepetition
Compensation”). These benefits include vacation pay, sick leave, holiday pay, jury duty pay, and
other paid leave (“Benefits™).

The pre-petition wages component of the Prepetition Compensation that is payable on
February 10, 2017 will be approximately $129,400.10'. The payroll for the Employees is paid in
arrears every two weeks. Payroll is due on February 10, 2017 for pre-petition wages for the period
January 27, 2017 through February 3, 2017. Attached to the Declaration of Christopher Clarke as
Exhibit “1” is the payroll register for the Debtor’s employees reflecting the payroll amount paid
every two weeks for each. The names of employees and all personal identification information has
been redacted. Exhibit 1 reflects the payroll amounts, including taxes and benefits, paid to
employees on January 27, 2017. Therefore, the estimated payroll, payroll tax, and benefit amounts
due on February 10, 2017 for pre-petition wages for the period January 27, 2017 through February 3,
2017 would be approximately the amount shown on Exhibit “1”.

The Prepetition Compensation amounts include compensation to the two insiders in this case,
but no payments will be made to the insiders until the Debtors’ post-petition compensation is
authorized to be paid pursuant to the U.S. Trustee Guidelines. Furthermore, the payroll checks paid
pursuant to this motion will not exceed the $12,850 wage priority limit provided for in Section 507

of the Bankruptcy Code.

" This number is based on the prior period’s actual payroll paid on January 27, 2017, which the Debltor belicves will
approximate the current period pavroll.
7
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The Debtor also seeks an order authorizing the Debtors to retain its prepetition payroll
account(s) for a period of 30 days and directing the bank or other financial institution not to
otherwise impair the Debtors ability to deposit funds into and to withdraw funds from said
account(s), and authorizing the Debtors to take all actions reasonable and necessary to comply with
its obligations to its existing payroll service, Telepayroll, Inc., and the entry of an order (i) directing
all banks to honor the Debtor’s prepetition checks for payment of any of the foregoing, and
(i1) prohibiting all banks from placing any holds on, or attempting to reverse, any automatic transfers
on account of the foregoing. Because the payroll accounts serve a very limited purpose, the Debtors
desire to retain these accounts during the case for thirty (30) days after the Petition Date. Because
these are limited purpose accounts, the retention of these accounts for this limited period will not
have any adverse impact upon the interests of creditors, since no pre-petition claims will be paid
from these accounts except to the extent authorized in this Motion, or otherwise, by this Court.

IV.
CAUSE EXISTS TO AUTHORIZE THE DEBTOR

TO PAY PRE-PETITION PAYROLL

A. The Court May Authorize Pavment of Pre-Petition Pavroll and Honoring of

Benefits.
Bankruptcy Code section 507(a)(4) gives priority status to allowed unsecured claims for
wages, salaries, or commissions, including vacation, severance, and sick leave pay earned by an
individual within 180 days of the Petition Date, up to $10,950 per individual. Specifically,

section 507(a)(4) provides in pertinent part:

(a) The following expenses and claims have priority in the following order: ...
(4) Fourth, allowed unsecured claims, but only to the extent of $12,850 for each
individual or corporation, as the case may be. earned within 180 days before the
date of the filing of the petition or the date of the cessation of the debtor's
business, whichever occurs first, for--

(A) wages, salaries, or commissions, including vacation, severance, and sick leave
pay earned by an individual; . . . .

11 U.S.C. § 507(a)(4).
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Courts have consistently authorized the payment of pre-petition priority wages and
other debt in the absence of a plan of reorganization, where such payments create "the
greatest likelihood of payment of creditors in full or at least proportionately."!

As stated by the Ninth Circuit in In re Adams Apple, Inc., 829 F.2d 1484 (9" Cir.

1987):

[A]nother "fundamental tenet"--rehabilitation of debtors, which may supersede
the policy of equal treatment. Cases have permitted unequal treatment of
prepetition debts when necessary for rehabilitation, in such contexts as (i)
prepetition wages to key employees; (ii) hospital malpractice premiums incurred
prior to filing; (iii) debts to providers of unique and irreplaceable supplies; and
(iv) peripheral benefits under labor contracts. See Ordin, Case Comment, In re

Texlon Corporation, 596 F.2d 1092 (2d Cir.1979): Finality of Order of

Bankruptcy Court, 54 Amer.Bankr.L.J. 173, 177 (1980). ... [1]t illustrates a
Congressional willingness to subordinate the interests of pre-petition creditors to

the goal of rehabilitation.

Adams Apple, 829 F.2d at 1490.
Courts have also authorized Chapter 11 debtors to honor pre-petition employee benefits.

See Matter of Canton Casting, Inc., 103 B.R. 874 (Bankr.N.D.Ohio 1989) (authorizing payment

of pre-petition vacation benefits); In re Busy Beaver Bldg. Centers, Inc., 19 F.3d 833, 853 (3"

Cir. 1994) (“the bankruptcy court entered numerous interim orders ...authorizing ... the payment

of pre-petition wages and employee benefits...”); In re Chateaugay Corp., 80 B.R. 279, 281

(S.D.N.Y. 1987) (“Judge Lifland. upon application of LTV, issued an order authorizing and
empowering LTV to continue payment of pre-petition wages and salaries, employee

reimbursement expenses, and benefits.”).

' See Matter of Columbia Gas, 171 B.R. 189. 191-92 (Bankr. D. Del. 1994): In re Lehigh & New England Ry. Co., 657
FF.2d 570, 581 (3rd Cir. 1981); Jonosphere Club, 98 B.R. 175 (Bankr. S.D.N.Y. 1989); In re Structurlite Plastics Corp.,
(Structurlite 1) 86 Bankr. 922, 932 (Bankr. S.D. Ohio 1988), citing In re Chateaugay Corp., 80 Bankr, 279, 287
(S.D.N.Y. 1987); In re Columbia Packing Co.. 35 B.R. 447 (Bankr. D. Mass. 1983). Collier on Bankruptcy - |5th ed.
Revised, § 507.05[1] (2000).

9
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As set forth above, Section 507(a)(4) affords priority status to unsecured claims for wages,
salaries or commissions, including vacation, severance, and sick leave pay earned by an individual
within 180 days before the filing of a bankruptcy petition to the extent of $12,850 for each such
individual. For a number of reasons, the Bankruptcy Code affords special treatment to certain pre-
petition claims of employees. Wages are priority claims, and thus must be paid in full in a
reorganization case. The ability to ensure that the employees receive their unpaid pre-petition salary
and do not miss a paycheck is critical to obtaining the stability necessary for a successful
reorganization, which benefits all creditors. Compared with a typical claim in bankruptcy, wages
represent a large part of an employee’s wealth. In addition, unlike an ordinary trade creditor, the
typical employee does not have other sources of income and, thus, cannot diversify the risk of the
employer’s default. Therefore, this Court has authority to allow the Debtors to pay certain pre-
petition claims.

In the within case, as more particularly set forth in the Clarke Declaration, ample cause exists
justifying payment of the pre-petition period wages. The Debtor provides facilities management
services under government contracts for locations nationwide. If the Debtor was prohibited from
paying prepetition payroll, it would likely result in disruption of government services in multiple
locations. If the Debtor fails to provide services under those contracts, there may be substantial
administrative damage claims for breach of the various facilities management contracts. As
evidenced by the Clarke Declaration, the maximization of the value of the Debtor is contingent upon
the continued operation of the Debtor’s government contracting business. Since the loss of any
employee at this critical juncture could materially damage the Debtor’s business operations, and
consequently the value of the overall business enterprise, compelling grounds exist for the entry of
an order authorizing the Debtor to pay and/or honor the pre-petition employee wages and
compensation in the amounts established by the Clarke Declaration. See, Clarke Declaration, {11.

The payroll register listing the Debtor’s employees, and the wages paid to each employee for
the most recent pay period ending on January 20, 2017 and paid on January 37, 2017is attached to
the Clarke Declaration as Exhibit ~17. The payroll register is the best estimate of the anticipated

wages. laxes and benefits that will be due and payable to employees of the Debtor on February 10.
10
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2017 for the pay period ending February 3, 2017. The estimated amount of payroll due February 10,
2017, including taxes, is $130,000.00.

It is critical that the Debtor continue, in the ordinary course, those personnel policies that
were in effect prior to the Petition Date. If the checks issued by a payroll service such as
Telepayroll, Inc. in payment of any of the compensation or other employee obligations are
dishonored, or if such obligations are not timely paid postpetition, the employees may suffer extreme
personal hardship and may be unable to pay their daily living expenses. A loss of employee morale
and goodwill at this crucial juncture would undermine the Debtor’s stability, and undoubtedly would
have a negative effect on the Debtor, its customers, the value of the business, and the ability to

achieve the Debtor’s objectives in chapter 11. As noted by the court in In re Equalnet

Communications Corp., 258 B.R. 368 (Bankr. S.D. Tex. 2000), “the need to pay [pre-petition
employee wage claims] in an ordinary course of business time frame is simple common sense.
Employees are more likely to stay in place and to refrain from actions which could be detrimental to
the case and/or the estate if their pay and benefits remain intact and uninterrupted.”™ Id. at 370.

Nothing in this Motion nor any payments made by the Debtor pursuant to this Motion, shall
be deemed an assumption or rejection of any employee benefit plan. employment agreement, other
program or contract, or otherwise affect the Debtor’s rights under section 365 the Bankruptcy Code
to assume or reject any executory contract between the Debtor and any employee or any payroll
service.,

The Debtor believes that, unless the Court allows the payments requested herein to its
employees, the disruption to the employees and business practices would substantially jeopardize the
Debtor’s ability to reorganize its financial affairs.

B. All the Cash Payments in Question Represent Payment of Priority Claims.

All the payments in question constitute priority claims pursuant to Sections 507(a)(4) and
(a)(5) of the Bankruptcy Code, and are therefore more likely to be paid in any event. The Debtor is
unable to determine whether all vacation. severance and sick leave pay was carned by employees

within 180 days of the Petition Date or whether contributions to employee benefit plans arise from
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services rendered within 180 days of the Petition Date. However, none of the payroll checks will
exceed this limit.

Since all priority payments must be made eventually before general unsecured claims can be
paid, the Courts often permit the payment of pre-petition wages so that the debtor-in-possession may
maintain an effective workforce, especially where the amount of the payment is relatively small and
where it appears that the wages being paid would ultimately qualify as priority claims. In re Quality
Interiors, Inc., supra, at 396, citing 11 U.S.C. §507. The Debtor believes that all the subject pre-
petition wages, as well as claims for vacation and sick leave benefits and other related benefits,
constitute priority claims pursuant to the provisions of Sections 507(a)(4) and (a)(5), which will be
paid by the Debtor in any event. Consequently, there is ample authority and legal justification for
authorizing the Debtor to honor its wage and benefit commitments to current employees to the extent
that they constitute pre-petition obligations, as they are relatively small amounts and likely within
priority limits in any event.

VI
CONCLUSION

Based upon the foregoing, the Debtor requests that this Court grant the relief herein

requested.

DATED: February z 2017 PAMELA JAN ZYLSTRA
A PROFESSIONAL CORPORATION

@Mﬁ

Pamela J. Zylstra
Proposed Attorneys for Clarke Prdject Solutions, Inc.
Debtor and Debtor-in-Possession
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DECLARATION OF CHRISTOPHER CLARKE

I, Christopher Clarke, declare and state as follows:

I, Oath. I am the CEO of CLARKE PROJECT SOLUTIONS, INC., a California
corporation, fka CUMMING CLARKE (the “Debtor”) and have served in that capacity since 2015.
Prior to that time, I was an employee of the Debtor from 2010 through 2014 but had no managerial
authority or input. As a part of my responsibilities as CEO of the Debtor, 1 oversee the preparation
of the Debtor’s books and records which occur in the ordinary course of the business of the Debtor at
or about the time of the transactions to which they pertain. T am personally responsible for the
overseeing the maintenance and custody of the books and records of account of the Debtor and
personally participated in the preparation of the financial materials described below and attached to
this declaration. The matters stated herein are true and correct and are within my personal
knowledge, and if called upon to testify as a witness, I could and would testify competently thereto.

2. Service Disabled Veteran Small Business. I was a member of the Armed Forces and

served in combat in the Vietnam War. I am certified with a 30% service connected disability and
qualify under Federal and state regulations as a “service disabled veteran”. The Debtor is a disabled
veteran small business enterprise that has been operating since 2004. A specific percentage of
government contracts are set aside exclusively for performance by qualified small business enterprises
(the “Set Aside Programs”). The Set Aside Programs require all bid proposals to include goods and/or
services supplied by small business enterprises that qualify as: 1) women owned; 2) minority owned;
3) Native American owned; and 4) service disabled veteran owned.

3. Reason for Filing Case. The Debtor filed a voluntary petition under Chapter 11 of the

United States Bankruptcy Code on February 2, 2017 (the “Petition Date™). The case was filed to
stop aggressive collection actions by the disputed creditor, Cumming Construction Management,
Inc., (“Cumming™) which operates business under the guise of and in the name of the Debtor. The
Debtor asserts that Cumming holds no valid claim(s) against the Debtor and that Cumming holds no
valid interest in the cash collateral or other collateral in this case. The Debtor filed concurrently

herewith a motion requesting authority to use cash collateral on an interim basis to [(acilitate the
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Debtor’s ability to pay its payroll obligations and post-petition accounts payable in an orderly
fashion as they are incurred in the ordinary course of the Debtor’s business post-petition.

4. Payroll and Benefits. The Debtor requests Court authority to pay the pre-petition

wage related obligations and honor the employee related pre-petition benefits. These obligations
include prepetition payroll, wages, salaries, federal, state and local payroll taxes, deductions and
withholdings, payroll deductions relating to various benefits, reimbursement of business expenses,
and miscellaneous other claims asserted by current employees (including, without limitation,
worker’s compensation, medical, dental, life insurance, and disability insurance) (collectively, the
“Prepetition Compensation”). These benefits include vacation pay, sick leave, holiday pay, jury
duty pay, and other paid leave (“Benefits”).

5. Payroll Register. The pre-petition wages component of the Prepetition Compensation

that is payable on February 10, 2017 will be approximately $129,400.10, based on the most recent
payroll amount paid on January 27, 2017. The payroll for the Employees is paid in arrears every two
weeks. Payroll is due on February 10, 2017 for pre-petition wages for the period January 27, 2017
through February 3,2017. A true and correct copy of the payroll register for the Debtor’s employees
reflecting the payroll amount paid every two weeks for each is attached as Exhibit 1. The payroll
register reflects the payroll amounts, including taxes and benefits, paid to employees on January 27,
2017. The names of employees and all personal identification information has been redacted from
the payroll register. The estimated payroll, payroll tax, and benefit amounts due on February 10,
2017 for pre-petition wages for the period January 27, 2017 through February 3, 2017 would be
approximately $129,400.10 as shown on Exhibit “1”. Each payroll check included in the payroll
checks to be paid pursuant to this motion will not exceed the $12,850 wage priority limit provided
for in Section 507 of the Bankruptcy Code.

6. Failure to Pay Payroll Is Hardship For Employees. It is critical that the Debtor

continue, in the ordinary course, those personnel policies that were in effect prior to the Petition
Date. If the checks issued by a payroll service such as Telepayroll, Inc. in payment of any of the
compensation or other employee obligations are dishonored, or if such obligations are not timely

paid postpetition. the employees may suffer extreme personal hardship and may be unable to pay
14
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their daily living expenses. A loss of employee morale and goodwill at this crucial juncture would
undermine the Debtor’s stability, and undoubtedly would have a negative effect on the Debtor, its
customers, the value of the business, and the ability to achieve the Debtor’s objectives in chapter 11.

7 Compensation of Insiders. The Prepetition Compensation amounts include

compensation to the two insiders in this case, but no payments will be made to the insides until the
post-petition compensation is authorized to be paid to insiders pursuant to the U.S. Trustee
Guidelines. Furthermore, the payroll checks paid pursuant to this motion will not exceed the
$12,850 wage priority limit provided for in Section 507 of the Bankruptcy Code.

8. Preservation of Labor Force. The Debtor is in the business of providing labor under

government contracts. If the Debtor’s employees are not paid, they will cease working and seek
employment elsewhere. Any such disruption would have a devastating effect upon the Debtor’s
business and its reputation in the government contracting market. In contrast, if the Debtor obtains
the relief sought herein, the business operation will continue in the ordinary course, customer needs
will be met, and the overall value of the Debtor’s business enterprise will be preserved for creditors.

9. Cost Estimating Business. The Debtor was originally created to bid for and perform

cost management and cost estimating services under government contracts. Cost estimating contracts
may be directly between the Debtor and government entities, such as the Department of Defense.
Alternatively, the Debtor may serve as a subcontractor for cost estimating services under a contract bid
by an architectural or engineering firm that has a direct contract with a government entity. The Debtor
employs two full-time cost estimators. In 2016, the Debtor provided cost estimating services under two
contracts that generated about eight percent (8.0%) of its business. representing revenue of
approximately $317,000.00.

10. Facilities Management Business. I am the sole owner of the Debtor and I began

developing facilities management business in 2010. The management of government facilities requires
hiring employees and staffing desks in government buildings to perform property management
functions. Under a facilities management contract, the Debtor hires employees to perform tasks
identified by the contract, pays the employees, and then submits an invoice for reimbursement of the

employee wages, costs of administration and an agreed percentage profit margin. In 2016, the Debtor
15
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employed about 35 people to provide facilities management services under numerous contracts directly
with the government and as a subcontractor. The facilities management contracts generated about 90%
of the Debtor’s business, representing revenue in 2016 of approximately $3.8 million.

1. Disruption of Government Contracts. The Debtor provides facilities management

services under government contracts for locations nationwide. If the Debtor was prohibited from
paying prepetition payroll, it would likely result in disruption of government services in multiple
locations. If the Debtor fails to provide services under those contracts, there may be substantial
administrative damage claims for breach of the various facilities management contracts. Protecting
and maximizing the value of the Debtor is contingent upon the continued operation of the Debtor’s
government contracting business.

12. Disputed Creditor Cumming. Cumming Construction Management, Inc. (“Cumming”)

asserts claims against the Debtor in excess of $500,000.00. From 2004 through 2015, Cumming
performed all management, administrative, accounting, financing and other business functions of the
Debtor with employees of Cumming and without my participation. Cumming: a) developed
substantially all the business, b) negotiated the terms of all contracts; ¢) negotiated the terms of
payments made to Clarke and to Cumming for profit etc.; d) set the terms of payment by the Debtor to
Cumming for expenses, etc.; €) decided when to change agreements between Cumming and the Debtor
regarding operations and funding and employed Cumming’s lawyers to draft the agreements;

f) changed the ownership of the shares of the Debtor; g) cancelled the Sub-Chapter S tax status elected
by the Debtor; and h) set all terms for the business relationship between Cumming and the Debtor.
Cumming has been and continues to represent itself in the government contract marketplace as Clarke
Project Solutions, Inc., a disabled veteran small business enterprise, and continues to provide cost
management and cost estimating services under contracts in that name.

13. Maintain Payroll Deposit Account. The Debtor requests authority to retain its

prepetition payroll account(s) for a period of 30 days and an order directing the bank or other
financial institution not to otherwise impair the Debtor’s ability to deposit funds into and to
withdraw funds from said account(s), and authorizing the Debtors to take all actions reasonable and

necessary to comply with its obligations to its existing payroll service, Telepayroll, Inc.. and the
16
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PROOF OF SERVICE OF DOCUMENT
| am over the age of 18 and not a party to this bankruptcy case or adversary proceeding. My business address is:
18111 Von Karman, Suite 460, Irvine, California 92612-7152.
A true and correct copy of the foregoing document entitled (specify): DEBTOR’S EMERGENCY MOTION FOR
ORDER AUTHORIZING PAYMENT AND HONORING OF PREPETITION PAYROLL
OBLIGATIONS; MEMORANDUM OF POINTS AND AUTHORITIES; AND DECLARATION OF
CHRISTOPHER CLARKE IN SUPPORT THEREOF
will be served or was served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); and (b) in
the manner stated below:

1. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF): Pursuant to controlling General Orders and
LBR, the foregoing document will be served by the court via NEF and hyperlink to the document. On (date) February 3,
2017, | checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that the following
persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated below:

e Queenie K Ng queenie.k.ng@usdoj.gov US Trustee
e United States Trustee (SA)  ustpregionl6.sa.ect@usdoj.gov US Trustee
e Pamela Jan Zylstra  zylstralaw(@gmail.com Counsel for Debtor

[] Service information continued on attached page
2. SERVED BY UNITED STATES MAIL:
On (date) February __, 2017, | served the following persons and/or entities at the last known addresses in this bankruptcy
case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States mail,
first class, postage prepaid, and addressed as follows. Listing the judge here constitutes a declaration that mailing to the
judge will be completed no later than 24 hours after the document is filed.

[] Service information continued on attached page

3. SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method
for each person or entity served): Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) February 3, 201716, | served
the following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in writing to
such service method), by facsimile transmission and/or email as follows. Listing the judge here constitutes a declaration
that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the document is
filed.

PERSONAL SERVICE: Honorable Theodor Albert, 411 W. Fourth St., Fifth Floor, Santa Ana, CA 92701
Office of United States Trustee, Queenie Ng, 411 W. Fourth St., Suite 9041, Santa Ana, CA 92701

VIA OVERNIGHT DELIVERY: Cumming Construction Management, Inc., Attn CFO Brian
VIA EMAIL: Attorneys for Cumming: John M. Genga <jgenga@gengalaw.com>

[] Service information continued on attached page
| declare under penalty of perjury under the laws of the United States that the(%ng is true and correct.

2/3/2017 Pamela Zylstra /@(%L,ﬁ

Date Printed Name Signature

This form is mandatory It has been approved for use by the United States Bankruptcy Court for the Central District of California.
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