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LAW OFFICES OF XIAN FENG ZOU 

136-20 38
th 

Avenue, Suite 10D 

Flushing, NY 11354 

Telephone: (718) 661-9562 

Facsimile: (718) 661-2211 

William X. Zou 

zoulawoffice@yahoo.com 

 

Proposed Attorneys for Debtor 

 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 
 

In re: 

 

Columbia Lawrence Holdings 1 LLC, 

 

Debtor. 

Chapter 11 

 

Case No. 17-43978 (ESS) 

 

 

DEBTOR’S EMERGENCY MOTION TO AUTHORIZE DEBTOR 

TO GRANT MEMBER’S APPROVAL OF SALE OF 

SUBSTANTIALLY ALL ASSETS OF DEBTOR’S 

WHOLLY-OWNED NON-DEBTOR SUBSIDIARY 

 

 The emergency motion of the Debtor to authorize the Debtor, pursuant to 11 U.S.C. § 

363(b), to grant member’s approval of the sale of substantially all assets of the Debtor’s wholly-

owned non-debtor subsidiary, respectfully sets forth and alleges: 

 1. On July 31, 2017, the Debtor filed a voluntary petition under chapter 11 of title 11 

of the United States Code (the “Bankruptcy Code”) with this Court.  The Debtor remains a 

debtor in possession with authority to operate its business under sections 1107 and 1108 of the 

Bankruptcy Code.  No trustee, examiner, or creditors’ committee has been appointed. 

 2. This Court has jurisdiction over this motion, pursuant to 28 U.S.C. §§ 1334(b) 

and 157(a).  This motion is a core proceeding pursuant to 28 U.S.C. § 157(b).  The Debtor 
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consents to this Court’s entering a final order.  Venue is proper in this district, pursuant to 28 

U.S.C. § 1409. 

 3. The Debtor seeks an order, pursuant to section 363(b) of the Bankruptcy Code, 

authorizing it to use property of the estate, its 100% membership interest in 126 Columbia Tower 

1, LLC (“Tower 1”), outside the ordinary course business, to grant member approval to Tower 1 

to sell substantially all its assets, specifically, the real property it owns.  The Debtor makes this 

application on an emergency basis to enable the prompt closing of this sale, which, when 

combined with a sale by 126 Columbia Tower 2, LLC (the subject of a companion motion in the 

related case of Columbia Lawrence Holdings 2 LLC), will generate enough proceeds to pay both 

mortgage lender on the real property and the sole secured creditor in this case, West 126th Street 

Mezz Lender, LLC (“Mezz Lender”). 

4. The Debtor is a holding company.  Its sole asset is a 100% membership interest 

Tower 1, a New York limited liability company which owns real property on West 126th Street 

in Manhattan, in particular, Block 1966, Lots 77, 78, 80, 81, 82 and 83.  The Debtor has a sister 

company, Columbia Lawrence Holdings 2 LLC, which is also a debtor in this Court.  That debtor 

is also a holding company whose sole asset is a 100% membership interest in 126 Columbia 

Tower 2, LLC (“Tower 2”), a New York limited liability company which also owns real property 

on West 126th Street (and West 127th Street) in Manhattan, in particular, Block 1967, Lots 9, 10 

and 12.  The two debtor holding companies are joint borrowers from Mezz Lender.  Mezz 

Lender is secured by a pledge of the 100% membership in the two subsidiaries of the debtors, 

which own the underlying real property.  These subsidiaries, in turn, are joint mortgage 

borrowers from Aristone 2015 126
th

 Street Lender LLC (“Aristone”).  The principal amount of 

the mortgage debt on the underlying real property is $19 million.  The amount of the debt to 
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Mezz Lender as of the chapter 11 petition date is $3.6 million.  Consequently, the amount 

necessary to satisfy both Aristone and Mezz Lender is approximately $22.6 million.   

5. Tower 1 has a contract to sell its real property for $23 million.  A copy of the 

Tower 1 contract is annexed hereto as Exhibit A.  Tower 2 has a contract to sell its real property 

for $6.2 million.  A copy of the Tower 2 contract is annexed hereto as Exhibit B.   

6. Tower 1 had executed a prior contract, which was recorded on the real property 

records.  The parties to the prior Tower 1 contract have executed a termination agreement for the 

prior Tower 1 contract.  The termination agreement requires the payment of $5,334,988.60, 

which represents the return of the down payment plus interest.  A copy of the termination 

agreement of the prior Tower 1 contract is annexed hereto as Exhibit C. 

7. The sum of the purchase prices for the two current contracts is $29.2 million, 

which is more than enough to satisfy both Aristone and Mezz Lender and fund the payment for 

the termination of the prior Tower 1 contract.   

8. Since neither Tower 1 nor Tower 2 is a debtor in a case under the Bankruptcy 

Code, these contracts do not require bankruptcy court approval.  Nevertheless, since Tower 1 and 

Tower 2 are selling substantially all their assets, they each need approval of their members, who 

are debtors in this Court.  Section 402(d) (2) of the New York Limited Liability Company Law 

provides in relevant part: 

(d)  Except as provided in the operating agreement, whether 

or not a limited liability company is managed by the members or 

by one or more managers, the vote of at least a majority in interest 

of the members entitled to vote thereon shall be required to: 

 

(2)  approve the sale, exchange, lease, mortgage, 

pledge or transfer of all or substantially all of the assets of 

the limited liability company. . . . 
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Neither the operating agreement of Tower 1 or Tower 2 dispenses with the statutory requirement 

of member approval.  Consequently, member approval is required.   

 9. The members of the two Tower companies are both Debtors in this Court.  The 

Debtors’ membership interests in the Tower companies constitute property of the Debtors’ 

estates under section 541(a) of the Bankruptcy Code.  Voting the membership interests to 

approve the sales by the Tower companies of substantially all their assets constitutes a use of 

property of the estate.  Furlong v. Donarumo (In re Furlong), 450 B.R. 263, 270(D. Mass. 2011) 

(“Voting shares that are estate property constitutes ‘use’ under § 363.”), aff’d, 660 F.3d 81 (1st 

Cir. 2011). 

 10. In In re Consolidated Auto Recyclers, Inc., 123 B.R. 130, 140-41 (Bankr. D. Me. 

1991), the bankruptcy court held that a trustee’s voting of the estate’s shares of stock to authorize 

the filing of voluntary bankruptcy petition for a wholly owned subsidiary of the debtor was a 

“use” of property of the estate outside the ordinary course of business requiring bankruptcy court 

approval.   The court reasoned: 

The trustee asserts that it was unnecessary to seek approval 

by motion before voting [the subsidiary’s] stock to authorize filing 

a Chapter 11 petition.  While acknowledging that the [subsidiary’s] 

shares were property of the [debtor’s] estate, he contends that 

voting them as he did does not constitute  “use, sale or lease” of 

them.  Rather, he claims that voting the stock was merely 

exercising an “incident of ownership.”  The court cannot agree.  

“Use” denotes the act of using, and the exercise of voting rights is 

one of the uses to which the [subsidiary’s] stock could be put.  If a 

shareholder were enjoined from “using” his shares, one would 

expect the injunction to comprehend attempts to vote them.  

Voting the shares was “use” of them for purposes of § 363. 

 

Id. at 140.   The Debtor respectfully submits that the same reasoning applies in the instant case.  

Similarly, in In re Ashley River Consulting, LLC, No. 14-13406 (MG), 2015 WL 4186130, at *1, 

7-8 (Bankr. S.D.N.Y. July 10, 2015), the bankruptcy court granted a motion to approve a chapter 
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11 trustee’s sale procedures for the sale of real property owned by non-debtors in which the 

debtors held a 70% non-voting membership interest.  The Debtor here does not seek approval of 

sale procedures, because the creditors will be paid in full by the proposed sales that are the 

subject of this motion. 

11. Section 363(b)(1) of the Bankruptcy Code states in relevant part that “[t]he 

trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate.”  11 U.S.C. § 363(b)(1).  “[T]he apparent purpose requiring 

notice only where the use of property is extraordinary is to assure interested persons of an 

opportunity to be heard concerning transactions different from those that might be expected to 

place so long as the debtor in possession is allowed to continue normal business operations.”   In 

re Crystal Apparel, Inc., 220 B.R. 816 (Bankr. S.D.N.Y. 1998) (quoting Armstrong World 

Indus., Inc. v. James A. Phillips, Inc. (In re James A. Phillips, Inc.), 29 B.R. 391, 394 (S.D.N.Y. 

1983)).   Since the Debtor is a holding company, with no independent operations of its own, the 

use of its property by approving the sale of substantially all the assets of its subsidiary, it likely 

to be considered outside the ordinary course of the Debtor’s business. 

12. Although the Code does not specify a standard for determining when it is 

appropriate for a court to authorize the use, sale, or lease of property of the estate, courts in the 

Second Circuit have required that such use, sale, or lease be based upon the sound business 

judgment of the debtor.  In re Global Crossing Ltd., 295 B.R. 726, 742-43 (Bankr. S.D.N.Y. 

2003) (applying to a motion to use property of the estate the sound business judgment rule of 

sale cases such as Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 

F.2d 1063, 1071 (2d Cir. 1983) and Official Comm. of Unsecured Creditors v. LTV Corp. (In re 

Chateaugay Corp.), 973 F.2d 141, 143 (2d Cir. 1992)); accord In re AMR Corp., 485 B.R. 279, 

Case 1-17-43978-ess    Doc 26-2    Filed 10/03/17    Entered 10/03/17 11:56:21



 

334632v3 

 6 

287-88 (Bankr. S.D.N.Y. 2013).  A debtor satisfies this standard when it acts on an informed 

basis, in good faith, and in the honest belief that the action to be taken in the best interest of the 

company; and courts should not interfere in such business decisions absent a showing of bad 

faith, self-interest or gross negligence. Official Comm. of Subordinated Bondholders v. 

Integrated Res. Inc. (In re Integrated Res. Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992);  accord 

AMR Corp., 485 B.R. at 288; In re Borders Grp., Inc., 453 B.R. 477, 482  (Bankr. S.D.N.Y. 

2011); Global Crossing, 295 B.R. at 743.   

13. In the present case, granting approval to the Tower entities to sell substantially all 

their assets is a sound business decision.  Such sales will not only satisfy the mortgage debt of 

the Tower entities and pay the termination fee of the prior Tower 1 contract, it will also generate 

sufficient proceeds to satisfy the secured debt of the Debtor to Mezz Lender, with the remaining 

proceeds to fund the bankruptcy case and make a distribution to the equity holder.  In this regard, 

it must be observed that Mezz Lender has made a motion to dismiss the Debtor’s bankruptcy 

case, or alternatively for relief from the automatic stay to allow it pursue a security party’s sale 

of the Debtors’ membership interests in the Tower entities.  Authorizing the Debtors to grant 

member approval of the Tower entities’ sales will resolve Mezz Lender’s motion, as well as the 

bankruptcy cases.  Consequently, granting this motion is in the best interest of the Debtors, their 

estates, their creditors and their equity holders. 

14. Mezz Lender has filed in each of the two Debtor’s cases a motion to dismiss the 

debtor’s case or alternatively for relief from the automatic stay to permit it to conduct a secured 

party’s sale of the two Debtors’ membership interests in Tower 1 and Tower 2.  Mezz Lender’s 

motion was originally scheduled for hearing on September 26, 2017.  Mezz Lender’s motion is 

now scheduled for October 11, 2017.  The Debtors’ opposition papers, which were filed on 
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September 19, 2017, stated that the Debtor was working on finalizing agreements for the sale of 

the underlying real property for which this Court’s approval will be sought.  Those agreements 

are now finalized, including the authorization to release them from escrow, and are now attached 

to this emergency motion.    Rule 2002(a)(2) of the Federal Rules of Bankruptcy Procedure 

requires at least 21 days’ notice by mail to creditors of “a proposed use, sale or lease of property 

of the estate other than in the ordinary course of business, unless the court for cause shown 

shortens the time.”  In this case Mezz Lender and the Debtor’s principal, based on his guaranty 

to Mezz Lender, are essentially the only creditors,
1
 and under the circumstances 21 days’ notice 

to these creditors should not be required.  To avoid unnecessary expense in multiple court 

hearings, and to facilitate the prompt closings of the sales by the Tower entities, the Debtor 

respectfully requests that the Court hear this motion on an emergency basis at the same time as 

Mezz Lender’s motion. 

15. No previous request for the relief sought herein has been made to this or any other 

Court. 

 WHEREFORE, for all the foregoing reasons, the Debtor respectfully requests that its 

emergency motion to grant member’s approval of the sale of substantially all assets of the 

Debtor’s wholly-owned non-debtor subsidiary be granted in all respects, and that the Debtor be 

granted such other and further relief as is just and proper. 

Dated:  Flushing, NY 

 October  3, 2017 

 

                                                 
1
 The schedules list the U.S. Trustee, the Internal Revenue Service (“IRS”) and the Securities and Exchange 

Commission (“SEC”) as disputed creditors with no amount due, principally for purposes of notice, and undersigned 

law firm in the amount of $25,000, a listing which was in error and will be corrected.  The U.S. Trustee cannot be a 

pre-petition creditor.  The debtor is an LLC, and therefore is not a tax paying entity.  Therefore, no debt is owed to 

the IRS.  The debtor has also not issued any public debt or equity securities, and therefore has no dealings with or 

debt to the SEC.   
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LAW OFFICES OF XIAN FENG ZOU 

 

 

     By:_/s/William X. Zou___________________________ 

William X. Zou 

136-20 38
th 

Avenue, Suite 10D 

Flushing, NY 11354 

Telephone: (718) 661-9562 

Facsimile: (718) 661-2211 

zoulawoffice@yahoo.com 

 

Proposed Attorneys for Debtor 
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LAW OFFICES OF XIAN FENG ZOU 

136-20 38
th 

Avenue, Suite 10D 

Flushing, NY 11354 

Telephone: (718) 661-9562 

Facsimile: (718) 661-2211 

William X. Zou 

zoulawoffice@yahoo.com 

 

Proposed Attorneys for Debtor 

 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 
 

In re: 

 

Columbia Lawrence Holdings 1 LLC, 

 

Debtor. 

Chapter 11 

 

Case No. 17-43978 (ESS) 

 

 

DECLARATION OF WILLIAM X. ZOU, PURSUANT TO LOCAL RULE 9077-1 

IN SUPPORT OF PROPOSED ORDER TO SHOW CAUSE SETTING A HEARING  

ON DEBTOR’S EMERGENCY MOTION TO AUTHORIZE DEBTOR 

TO GRANT MEMBER’S APPROVAL OF SALE OF 

SUBSTANTIALLY ALL ASSETS OF DEBTOR’S 

WHOLLY-OWNED NON-DEBTOR SUBSIDIARY 

 

 William X. Zou, declares the following under penalty of perjury, pursuant to 28 U.S.C. § 

1746: 

 1. I am an attorney duly admitted to practice before the Courts of the State of New 

York, and a member of the bar of this Court.  I represent the above-referenced Debtor, and I 

submit this declaration, pursuant to Local Bankruptcy Rule 9077-1, in support of the proposed 

order to show cause setting a hearing on the Debtor’s emergency motion, pursuant to 11 U.S.C. § 

363(b), to grant member’s approval of the sale of substantially all assets of the Debtor’s wholly-

owned non-debtor subsidiary.  I am fully familiar with the facts set forth herein. 
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 2. The Debtor seeks an emergency hearing on its motion to coincide with the 

pending motion of its secured creditor, West 126th Street Mezz Lender, LLC (“Mezz Lender”), 

which has moved to dismiss the Debtor’s chapter 11 petition and the companion chapter 11 

petition of the Debtor’s sister company, or alternatively, for relief from the automatic stay to 

permit it to conduct a secured party’s sale of the two Debtors’ 100% membership interests in 126 

Columbia Tower 1, LLC (“Tower 1”) and 126 Columbia Tower 2, LLC (“Tower 2”).  Mezz 

Lender’s motion  was originally scheduled for hearing on September 26, 2017.  It is now 

scheduled for October 11, 2017.  The Debtors’ opposition papers  were filed on September 19, 

2017.   

3. The substance of the Debtors’ opposition to Mezz Lender’s motion is the subject 

matter of the Debtor’s emergency motion, namely the existence of the current contracts for the 

sale of the real property owned by Tower 1 and Tower 2, which will generate sufficient proceeds 

to pay the underlying real property mortgage and Mezz Lender in full.   

4. Rule 2002(a)(2) of the Federal Rules of Bankruptcy Procedure requires at least 21 

days’ notice by mail to creditors of “a proposed use, sale or lease of property of the estate other 

than in the ordinary course of business, unless the court for cause shown shortens the time.”  In 

this case Mezz Lender and the Debtor’s principal, based on his guaranty to Mezz Lender, are 

essentially the only creditors,
1
 and under the circumstances 21 days’ notice to these creditors 

should not be required.  To avoid unnecessary expense in multiple court hearings, and to 

facilitate the prompt closings of the sales by the Tower entities, the Debtor respectfully requests 

                                                 
1
 The schedules list the U.S. Trustee, the Internal Revenue Service (“IRS”) and the Securities and Exchange 

Commission (“SEC”) as disputed creditors with no amount due, principally for purposes of notice, and 

undersigned’s law firm in the amount of $25,000, a listing which was in error and will be corrected.  The U.S. 

Trustee cannot be a pre-petition creditor.  The debtor is an LLC, and therefore is not a tax paying entity.  Therefore, 

no debt is owed to the IRS.  The debtor has also not issued any public debt or equity securities, and therefore has no 

dealings with or debt to the SEC.   
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that the Court hear this motion on an emergency basis at the same time as Mezz Lender’s 

motion. 

 5. No previous request for the relief sought herein has been made to this or any other 

Court. 

 6. I declare under penalty of perjury that the foregoing is true and correct. 

 WHEREFORE, I respectfully request that the Court grant the proposed order to show 

cause setting the hearing on the Debtor’s emergency motion, and grant the Debtor such other and 

further relief as is just. 

Executed on October 3, 2017 

 

 

 

 

 

                __/s/ William X. Zou___________________ 

William X. Zou 

 

LAW OFFICES OF XIAN FENG ZOU 

136-20 38
th 

Avenue, Suite 10D 

Flushing, NY 11354 

Telephone: (718) 661-9562 

Facsimile: (718) 661-2211 

zoulawoffice@yahoo.com 

 

 

  

Case 1-17-43978-ess    Doc 26-1    Filed 10/03/17    Entered 10/03/17 11:56:21

mailto:zoulawoffice@yahoo.com


Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-3    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-4    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-5    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-5    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-5    Filed 10/03/17    Entered 10/03/17 11:56:21



Case 1-17-43978-ess    Doc 26-5    Filed 10/03/17    Entered 10/03/17 11:56:21


