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Knute Rife (USB No. 4756) 

Rife Law Office 

PO Box 2941 

Salt Lake City, UT 84110 
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Email: KARife@RifeLegal.com 

Attorney for Debtor 

 
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF UTAH   
In re Community Translator Network, 

LLC,  

 

Debtor. 

  
Case No.  15-31245 

 

Chapter 11 

 

Judge William T. Thurman 

 

 

DEBTOR’S MOTION FOR SALE OF PROPERTY PURSUANT TO 

11 U.S.C. §363 AND BANKRUPTCY RULE 6004 

 

Community Translator Network, LLC (the “Debtor”), moves the Court pursuant to 11 

U.S.C. § 363 and Bankruptcy Rule 6004 for an order permitting it to consummate the sale of its 

FCC-licensed construction permits and licenses as set out below.  This Motion is supported by 

the accompanying Declaration of John Barlow and its exhibits, all of which are incorporated by 

reference. 

FACTS 

1. As has previously been stated in case filings and in open court, Debtor is in the 

business of buying, improving, and selling certain rights granted by the Federal Communications 

Commission (FCC) which have commonly been referred to in this case as “construction permits” 

(CPs). 
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2. No party has raised an objection to any of the sales of the CPs. 

3. During the course of this case, Debtor has closed sales of CPs.  These sales have 

been reported in Debtor’s monthly operating reports (See Docket Nos. 125, 126, 146, and 215).   

4. As set out in paragraph 3 of the supporting Declaration of John Barlow, Debtor 

has obtained contracts for the assignment of the following CPs: Logan, UT for $35,000.00; and 

Cheyenne, WY for $15,000.00.  Although there is an escrow agreement in the Cheyenne, WY 

assignment agreement, no escrow will be required. 

5. As set out in paragraph 4 of the supporting Declaration of John Barlow, Debtor 

has obtained contracts for the assignment of the following Licenses: Greenville, UT for 

$2500.00, and St. George, UT for $5500.00. 

6. The Logan and Cheyenne CPs are the only CPs that are the subject of the CTN-

PMCC assignment agreement. 

7. Debtor currently has no more CPs after theses sales are consummated at the FCC.  

The sales will therefore effect a full liquidation of Debtor’s outstanding CPs at the best price 

available on the market and with effectively no cost to the estate (See paragraphs 5, 6, 7, and 8 of 

the supporting Declaration of John Barlow.). 

DISCUSSION 

I. The Sales of CPs Are In The Ordinary Course Of Business 

11 U.S.C. §363 provides that the Debtor, “may use, sell or lease, other than in the 

ordinary course of business, property of the estate.”  Debtor maintains all these sales are in the 

ordinary course of its business.  As set out in paragraph 2 of the Declaration of John Barlow and 

in previous filings in this case, Debtor’s business is to acquire, improve, and sell CPs. 
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In determining whether a sale is actually in the ordinary course, courts often use two 

tests: the horizontal test, which looks at whether the transaction is ordinary for the particular type 

of business involved; and the vertical test, which looks from the vantage point of a hypothetical 

creditor and inquires whether the transaction subjects a creditor to economic risks of a different 

nature from those it accepted when it entered into its business relationship with the debtor.  In re 

Husting, 255 B.R. 772, 778-779 (Bankr. D. Utah 2000).  This Court has rejected the horizontal 

test as being more appropriate for 11 U.S.C. §547(c) analysis and as being subsumed in a 

complete, vertical test analysis.  Id. at 779-780.
1
 

Any hypothetical creditor of Debtor would have entered into a business relationship with 

Debtor aware of Debtor’s business and so expecting Debtor to engage in the purchase, 

improvement, and sale of CPs.  Such transactions would therefore not be outside the expectations 

of any hypothetical creditor but rather would lie squarely within such a creditor’s expectations of 

how Debtor would meet its operating expenses and remain a going concern.  See Id. at 778, 

citing, Armstrong World Industries v. James A. Phillips, Inc. (In re James A. Phillips, Inc.), 29 

B.R. 391 (S.D.N.Y. 1983).  These sales satisfy the vertical test and so are within the ordinary 

course of business. 

II. The Sales Satisfy The Requirements For Transactions Outside Of The Ordinary 

Course 

Even if these sales were outside the ordinary course of business, they would still satisfy 

the requirements of 11 U.S.C. §363.  To approve the sale of property outside of the ordinary 

course of business, Debtor must show four requirements: “(1) that a sound business reason exists 

                                                        

1 Husting was predominately an 11 U.S.C. §364 case, but courts generally assume that a term carries the same 

meaning throughout a statute. See U.S. Nat'l Bank of Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 460, 

113 S. Ct. 2173, 124 L. Ed. 2d 402 (1993).  
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for the sale; (2) there has been adequate and reasonable notice to interested parties, including full 

disclosure of the sale terms and the Debtor’s relationship with the buyer; (3) that the sale price is 

fair and reasonable; and (4) that the proposed buyer is proceeding in good faith.”  In re Medical 

Software Solutions, 286 B.R. 431 (Bankr. D. Utah 2002). 

As set out in paragraphs 5, 6, 7, and 8 of the Declaration of John Barlow, the sale prices 

are fair and reasonable, the sales are all to good faith buyers, and there is a sound business reason 

for the sales.  Further, the sale terms and Debtor’s relationships with the buyers (or actually the 

lack of same) have been fully disclosed.  These sales, even if they are not within the ordinary 

course, fully satisfy the requirements of 11 U.S.C. §363. 

Debtor’s principals have exercised their best business judgment in entering into these 

sales.  In general, bankruptcy courts typically defer to a debtor’s business judgment regarding the 

sale of estate assets, unless the decision is arbitrary and capricious.  See In re Curlew Valley 

Assocs., 14 B.R. 506, 511-13 (Bankr. D. Utah 1981).  Courts generally will not second-guess a 

debtor’s business decisions when those decisions involve “a business judgment made in good 

faith, upon a reasonable basis, and within the scope of his authority under the Code.”  Id. at 513-

14.  There is no basis here for such second-guessing.  The sales are reasonable, and the details 

are fully disclosed.  All sales should be approved. 

III. Result of Sales for Estate 

These sales include all the outstanding CPs of the estate.  They will therefore effect a full 

liquidation of the estate.  As set out in the Declaration of John Barlow, these are arms-length 

sales at the best available market rate and with effectively no cost to the estate.  In other words 

this is the best liquidation scenario available and provides maximum benefit to both the estate 

and to creditors, including PMCC. 
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IV. Effective Date of Court’s Order 

Pursuant to Fed. R. Bankr. P. 6004(h), an order authorizing the sale of property of the 

estate is stayed until 14 days after the entry of the order unless the Court orders otherwise.  

Debtor submits that time is of the essence, as sales are still pending.  The Court should waive the 

14-day stay otherwise imposed by Fed. R. Bankr. P. 6004(h) and make its order effective 

immediately. 

CONCLUSION 

Based on the foregoing, Debtor requests that the Court rule: 1) that the sales and potential 

sales presented here are either within the ordinary course of business or otherwise comply with 

11 U.S.C. §363, and 2) that the sales may be closed immediately. 

Dated this 9
th

 day of June, 2017.       

             

        ___//s// Knute Rife______________ 

Knute Rife 

Counsel to Debtor 
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Knute Rife (USB No. 4756) 

Rife Law Office 

PO Box 2941 

Salt Lake City, UT 84110 

Telephone: 801-809-9986 

Email: KARife@RifeLegal.com 

Attorney for Debtor 
 
 IN THE UNITED STATES BANKRUPTCY COURT 
 FOR THE DISTRICT OF UTAH, CENTRAL DIVISION  

 
 
In re: 

 

COMMUNITY TRANSLATOR 

NETWORK, LLC, 

 

Debtor-in-Possession. 

 

 
Bankruptcy No. 15-31245 WTT 

 

(Chapter 11) 

 

Judge William Thomas Thurman 

 

  

DECLARATION OF JOHN CHRISTIAN BARLOW SUPPORTING 

DEBTOR’S MOTION FOR SALE OF PROPERTY PURSUANT TO 

11 U.S.C. §363 AND BANKRUPTCY RULE 6004 

 

 John Christian Barlow hereby declares that the facts herein are based on my personal 

knowledge, experience, and observation.  I am a citizen of the United States and a resident of 

Wasatch County, State of Utah.  I am over the age of 18 years and competent to make this 

Declaration.  All the statements hereinafter set forth in this Declaration are made by me on the 

basis of my own personal and direct knowledge of the matter to which said statements pertain.  If 

called as a witness by a Court of competent jurisdiction, I am able and shall testify as to each and 

all of said matters in the manner hereinafter set forth in this Declaration. 
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 1. I am an attorney in the State of Utah and am a principal and general counsel for the 

Debtor. 

 2. Debtor is in the business of acquiring construction permits issued by the FCC for 

broadcast towers (CPs), making engineering improvements to enhance their value, and reselling 

them on the open market. 

 3. Debtor has obtained contracts for the assignment of the following CPs: Logan UT for 

$35,000.00; and Cheyenne WY for $15,000.00.  Although there is an escrow agreement in the 

Cheyenne, WY assignment agreement, no escrow will be required.  These sales agreements are 

attached as Exhibit 1 and incorporated by reference. 

 4. Debtor has obtained contracts for the assignment of the following Licenses: Greenville, 

UT for $2500.00 and St. George, UT for $5500.00.  These sales agreements are attached as 

Exhibit 2 and incorporated by reference. 

5. Debtor has publicized the CPs and Licenses as being for sale by mass internet 

advertising through nationally recognized marketing agents and by sending out private offerings 

to predetermined qualified buyers.   

 6. None of the buyers and potential buyers is in any way related to Debtor or its 

principals.  Debtor became aware of the buyers by research or referral or a potential buyer’s 

request for more information.  Debtor negotiates prices for the CPs by determining the listening 

population count in the given areas that that the CP services and requesting a flat rate per listener.  

This method is the FCC recognized method for determining sale price.  

 7. I am familiar with the market prices for CPs, and all these prices fall within the typical 

range.  The revenue from the sales is necessary to fund Debtor’s business operations.  The other 
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principals of Debtor and I therefore consider that, in our best judgment, it was and is in the best 

interest of Debtor to pursue and close these sales. 

 8. Neither Debtor nor its principals has made any arrangements for compensation with 

any of the buyers other than what has been disclosed in this Motion.  

  Dated: June 7, 2017 

       /s/ John Christian Barlow_____________ 
       John Christian Barlow 
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