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[21] Third, CSA Can asserts that the balance of convenience favours keeping the 
stay of proceedings in place with respect to the Cooper Tire claim against eSA 
Can. I disagree. 

[22] Cooper Tire is put to significant risk and possible prejudice by eSA Can's 
present position. eSA Can refuses to segregate future tax refunds received until the 
claims in respect of those funds have been adjudicated upon. As well, the record 
suggests eSA Can has used the July 27, 2009 tax refund for working capital or for 
the benefit of affiliates in contravention of the contractual obligations imposed 
upon eSA Holdings as signatory to the Agreement. While eSA Can is not a party 
to the Agreement it seems the handling of the July 27, 2009 refunds was in 
derogation of the obligations of CSA Holdings under the Agreement which had 
committed itself to remitting to Cooper Tire the tax refunds and interest of its 
wholly-owned subsidiary, eSA, and the wholly-owned subsidiaries of eSA, 

. including eSA Can. 

[23] Thus, Cooper Tire is put to significant risk and possible prejudice if its 
claimed right to the refunds is not adjudicated upon expeditiously. Conversely, 
there is no apparent prejudice to CSA ean in the refund being segregated until a 
determination of the claims to the refunds by a court of competent jurisdiction. 
Commingling of funds pending a detennination of the rights of Cooper Tire to the 
tax refund may well resuit in competing claims by the DIP lender and by the other 
creditors of eSA Can to those funds even if the Cooper Tire claim of a trust is 
u1timately validated. 

[24] The appropriate forum for an action is generally that 'Jurisdiction that has 
the closest connection with the action and the parties.u Anchem Products inc. v, 
British Columbia (Workers' Compensation Board); [1993] 1 S.C.R.. 897 at 912. 

[25] In an action for a declaration of a constructive or reSUlting trust, the 
applicable law is "that with which the obligation to restore the benefit unjustly 
obtained has the closest and most real connection," Janet Walker, Castel & 
Walker: Canadian Conflict of Laws. 6th ed., loose leaf (Markham: LexisNexis 
Canada Inc., 2005) at 1396. Where there is no contract between the deprived party 
and the enriched party, and the property at issue is not land, the proper law is the 
law of the place where the unjust enrichment occurs. Castel & Walker, supra at S. 
32.1. 






