
 

 
DOCS-#5722254-v2 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF COLORADO 

 

In re: 

 

CRAIG J. WALKER and 

SUSAN ANN WALKER, 

  

Debtors. 

 

) 

) 

) 

) 

) 

) 

) 

 

 

Case No. 15-18281 EEB 

Chapter 11 

 

WALKER III – VOSS, LLC, 

 

Debtor. 

) 

) 

) 

) 

) 

) 

 

Case No. 15-19428 EEB 

Chapter 11 

 

Jointly Administered Under 

Case No. 15-18281 EEB 

 

 

EXAMINER’S MOTION TO: (I)  

APPROVE SALE OF ESTATE’S INTEREST IN REAL PROPERTY  

FREE AND CLEAR OF LIENS, CLAIMS, AND INTERESTS; AND  

(II) EMPLOY AND COMPENSATE BROKER  

(104 North Adams Boulevard, Westcliffe, CO) 

 

 

 C. Randel Lewis, as examiner (the “Examiner”) for the Craig J. Walker and Susan Ann 

Walker (the “Debtors”) bankruptcy case and as Examiner in the Walker III-Voss, LLC (“Walker-

Voss”) bankruptcy case, submits this Motion to: (I) Approve Sale of Estate’s Interest In Real 

Property Free and Clear of Liens, Claims, and Interests; and (II) Employ and Compensate Broker 

(104 North Adams Boulevard, Westcliffe, CO) (this “Motion”). The Motion seeks entry of an 

order approving the sale of real estate titled in the Craig J. Walker Revocable Trust (the “Walker 

Trust”) to unrelated third-party purchasers, Lynn Branam and Sarah A. Branam (the “Buyers”), 

and to employ and compensate Custer County Realty, Inc. as sales broker. In support of this 

Motion, the Examiner states as follows: 
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BACKGROUND 

1. On July 24, 2015 (the “Petition Date”), the Debtors filed their voluntary petition 

for relief in Case No. 15-18281 EEB (the “Bankruptcy Case”) under Chapter 11 of Title 11, 

U.S.C. (the “Bankruptcy Code”), in the United States Bankruptcy Court for the District of 

Colorado (this “Court”). On August 24, 2015, Walker-Voss, filed its voluntary petition for relief 

in Case No. 15-19428 EEB. The Walker-Voss case is jointly administered with the Debtors’ 

bankruptcy case. 

2. The Debtors remain in possession under 11 U.S.C. §§ 1107 and 1108. The 

Committee was appointed in the Debtors’ Bankruptcy Case on August 10, 2015, as amended by 

the United States Trustee on February 24, 2016. Dkt. #436. On November 10, 2015, the Court 

entered its Order Granting Motion to Appoint Examiner with Powers and Denying Motion for 

Trustee. Dkt. #362 (the “Examiner Order”). On November 23, 2015, the United States Trustee 

moved for the appointment of the Examiner. By order entered on December 1, 2015, the 

Examiner was appointed to carry out the Examiner Order. Dkt. #390. 

3. On September 27, 2016, the Court entered its Order Granting Examiner’s Motion 

to Approve Settlement Agreement, Dkt. #779, approving an agreement among the Debtors, the 

Examiner, the Committee and certain creditors (the “Settlement”).  Dkt. #670-1.  The Court also 

approved the Settlement separately in the Walker-Voss Case on September 27, 2016. Dkt. #781.  

The Examiner was appointed in the Walker-Voss Case on October 5, 2016.  Dkt. #788.  Under 

the Settlement, the Examiner is vested with rights, powers, and obligations in addition to those 

under the initial Examiner Order.   

4. The Debtors’ assets include the Craig J. Walker Revocable Trust (the “Walker 

Trust”), which is the title owner of real estate known as 104 North Adams Boulevard in 
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Westcliffe, Colorado  (the “Property”). The Property consists of a three bedroom, single family 

residence built in the early 1990’s on just less than a half an acre of land in Custer County, 

Colorado. The Walker Trust owns title to the Property free and clear of mortgages, but the 

Property is subject to transcripts of judgment recorded before the Petition Date, as explained 

further in this Motion.    

5. The Debtors valued the Property in their schedules at $300,000. Not long after the 

Petition Date, on August 21, 2015, the Debtors sought to retain Custer County Realty, Inc. as 

broker to list and sell the Property. See Dkt. 102. The Committee objected, complaining that the 

proposed listing price of $299,900 was “too high,” and that a price of $150,000 to $200,000 was 

perhaps more appropriate given prepetition litigation in Douglas County. See Dkt. 132. The 

Court has held the employment application and the Committee’s objection in abeyance since 

September 2, 2015. Nevertheless, the broker has marketed the property since November, 2016, 

with the understanding that all sales and commissions remain subject to Court approval.   

6. In order to facilitate the liquidation of estate assets, the Walker Trust (as seller) 

has entered into a contract to sell the Property to the Buyers for $275,000.00. A copy of the 

Contract to Buy and Sell Real Estate (Residential) is attached as Exhibit A (the “Sale Contract”). 

Through this Motion, the Examiner requests approval of the Sale Contract and the sale of the 

estate’s interest in the Property under 11 U.S.C. §§ 105 and 363(b) and (f), with all liens, claims, 

and interests to attach to the proceeds of sale to the same extent, and with the same validity and 

priority, as they existed on the Petition Date. The Examiner also requests an order authorizing 

the employment and compensation of Custer County Realty, Inc. as sales broker. The Affidavit 

and Fee Disclosure Statement Robert M. Senderhauf is attached as Exhibit B (the “Broker 

Affidavit”). 
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ARGUMENT AND AUTHORITY 

7. Approval of a sale of property pursuant to Section 363 is warranted where there 

exists a “sound business reason.”  Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel 

Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983). “In evaluating whether a sound business purpose 

justifies the use, sale or lease of property under Section 363(b), courts consider a variety of 

factors, which essentially represent a ‘business judgment test.’” Dai-Ichi Kangyo Bank, Ltd. v. 

Montgomery Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 147, 153 

(D. Del. 1999); see also In re Castre, Inc., 312 B.R. 426, 328 (Bankr. D. Colo. 2004) (applying 

business judgment test to sale of substantially all of debtor’s assets).  

8. Factors bearing on whether a sound business reason or purpose supports a 

proposed sale of estate property include (where applicable): 

(1) the proportionate value of the asset to the estate as a whole; (2) 

the amount of elapsed time since the filing; (3) the likelihood that a 

plan of reorganization will be proposed and confirmed in the near 

future; (4) the effect of the proposed disposition on the future plans 

of reorganization; (5) the proceeds to be obtained from the 

disposition vis-à-vis any appraisals of the property; (6) which of 

the alternatives of use, sale or least the proposal envisions; and (7) 

most importantly perhaps, whether the asset is increasing or 

decreasing in value. 

 

In re Medical Software Solutions, 286 B.R. 431, 441 (Bankr. D. Utah 2002) (quoting Lionel, 722 

F.2d at 1071) (emphasis omitted). “[T]he bankruptcy court has considerable discretion” in 

evaluating and approving a proposed transfer other than in the ordinary course of business under 

Section 363(b).  Montgomery Ward, 242 B.R. at 153; see Moldo v. Clark (In re Clark), 266 B.R. 

163, 168 (B.A.P. 9th Cir. 2001) (recognizing that “[r]ulings on motions to sell property of the 
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estate other than in the ordinary course of business pursuant to section 363 are reviewed for 

abuse of discretion”). 

9. Two creditors claim liens or interests in the Property by virtue of prepetition 

judgments and transcripts recorded in Custer County. Wells Fargo Bank Minnesota, NA 

(“Wells”) recorded transcripts of judgment from Douglas County, Colorado Case No. 

2013CV30490 in the amount of $18,037,085.43 in Custer County on September 25, 2013. See, 

e.g., Proof of Claim #3-2, part 19, p. 6. CIBC, Inc. (“CIBC”) recorded a transcript of judgment 

from Douglas County, Colorado Case No. 2013CV30490 in the amount of $5,086,483.43 in 

Custer County on October 24, 2013. See Proof of Claim #18-1, part 6, p. 17.  Upon information 

and belief, neither Wells nor CIBC will object to liquidation of the Property, as long as their 

liens attach to the net proceeds to the same extent as they existed on the Petition Date, and 

provided that the net proceeds received by the estate are segregated pending further Court orders. 

10. Moreover, a party’s consent to a free and clear transfer under Section 363(f)(2) 

may be implied; an interest holder’s failure to object, after appropriate notice and an opportunity, 

qualifies as consent for purposes of a free and clear sale. See FutureSource LLC v. Reuters Ltd., 

312 F.3d 281, 285 (7th Cir. 2002) (concluding that, given proper notice, “lack of objection . . . 

counts as consent” for free and clear sale under § 363(f)(2)); Citicorp Homeowners Servs., Inc. v. 

Elliot (In re Elliot), 94 B.R. 343, 345-46 (E.D. Pa. 1988); Hargrave v. Pemberton (In re Tabone, 

Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994); cf. In re DeCelis, 349 B.R. 465, 469 (Bankr. E.D. 

Va. 2006). The sale also may be authorized under § 363(f)(5), provided that the liens attach to 

the proceeds. See Compass Bank v. Investment Co. of the Southwest, Inc. (In re Investment Co. of 

the Southwest, Inc.), 302 B.R. 112, 2003 WL 22900480 *7 (B.A.P. 10th Cir. Dec. 8, 2003) 
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(unpublished) (per curiam) (noting that “[c]ram down under chapter 11 has been suggested as a 

means by which an entity could be compelled to accept a money satisfaction” under § 363(f)(5))   

11. The Sale Contract should be approved under the foregoing standards. The 

Examiner has evaluated the value of the Property and believes that the transaction with the 

Buyers is reasonable and arms’ length. A sale of the estate’s interest in the Property, free and 

clear of liens, claims and interests under § 363(f) will maximize value for creditors. All liens, 

claims, and interests will attach to the proceeds of sale to the same extent, and with the same 

validity and priority, as they existed on the Petition Date. 

12. The Examiner also believes that employment and compensation of Custer County 

Realty, Inc. is appropriate under 11 U.S.C. §§ 327(a) and 328. As set forth in prior pleadings, 

and in the Broker Affidavit, see Dkt. 102-2 and Exhibit B, Custer County Realty, Inc: (a) 

qualifies as “disinterested” for purposes of employment in the Debtors’ case; and (b) will be 

compensated through a standard 6% sales commission for the transaction. The Examiner 

believes that the compensation is reasonable and appropriate under 11 U.S.C. § 330. 

 WHEREFORE, the Examiner respectfully requests entry of an order granting this 

Motion: (a) approving the Sale Contract and the sale of the Property free and clear, with all liens 

to attach to the proceeds; (b) approving the employment and compensation of Custer County 

Realty, Inc.; and (c) authorizing the Debtors and the Examiner to execute documents and take all 

appropriate action to close the transaction.  

 Dated this 20th day of March, 2017.  

 

Case:15-18281-EEB   Doc#:935   Filed:03/20/17    Entered:03/20/17 12:07:18   Page6 of 12



 

7 

 
DOCS-#5722254-v2 

  LINDQUIST & VENNUM LLP 

 

By:  /s/ Theodore J. Hartl    

    John C. Smiley, #16210  

    Theodore J. Hartl, #32409 

600 17th Street, Suite 1800 South 

Denver, CO, 80202-5441 

Telephone: (303) 573-5900 

Facsimile: (303) 573-1956 

Email: jsmiley@lindquist.com 

        

Counsel for C. Randel Lewis, Examiner 

 

 

 

CERTIFICATE OF SERVICE 

 The undersigned does hereby certify that on March 20, 2017, a true and correct copy of 

the foregoing EXAMINER’S MOTION TO: (I) APPROVE SALE OF ESTATE’S 

INTEREST IN REAL PROPERTY FREE AND CLEAR OF LIENS, CLAIMS, AND 

INTERESTS; AND (II) EMPLOY AND COMPENSATE BROKER (104 NORTH ADAMS 

BOULEVARD, WESTCLIFFE, CO) was served via U.S. Mail, first class postage prepaid, on 

the parties identified in the attached list. 

 

 

        /s/ Brandon Blessing    

         Brandon Blessing  
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 Allen & Vellone P.C.                                 American AgCredit                                    American AgCredit                            
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 Catherine A. Bernard                                 Blackburne & Sons                                    Blackburne & Sons Realty Capital Corporation 
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 Washington, DC 20006-1118                            Sacramento, CA  95841-2551                           Law Offices of Daniel T. Goodwin             
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 1999 K St NW                                         Boston, MA 02110-2356                                Buena Vista, CO  81211                       
 Washington, DC  20006-1118                                                                                                                             
                                                                                                                                                        
                                                                                                                                                        

 Collegiate Peaks Banks                               Colorado Department Of Revenue                       Community Banks Of Colorado                  
 c/o Matthew S. Rork, Esq.                            1375 Sherman St.                                     Attn: Gloria Minnick                         
 Fairfield and Woods, P.C.                            Room 504                                             3500 Rainbow Blvd.                           
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 Denver, CO 80202-2645                                Denver CO 80261-3000                                                                              
                                                                                                                                                        

 Christopher J. Conant                                DICKENSHEET & ASSOCIATES,INC.                        Daniel S. Hefter, Esq.                       
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 Ste. 200                                             Denver, CO 80223-4238                                22 W Washington St Ste 1500                  
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 2000 S. Colorado Boulevard                           2000 S. Colorado Boulevard                           1801 Broadway                                
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 Denver, CO 80202-2645                                Denver, CO 80202-4805                                Denver, CO 80202-5549                        
                                                                                                                                                        
                                                                                                                                                        

 Daniel T. Goodwin                                    Guaranty Bank & Trust                                Guaranty Bank and Trust Company              
 10901 W. 129th Ave.                                  PO Box 5847                                          c/o Markus Williams Young & Zimmermann       
 Ste. 400                                             Denver, CO  80217-5847                               1700 Lincoln Street, Suite 4550              
 Broomfield, CO 80021                                                                                      Denver, CO 80203-4509                        
                                                                                                                                                        
                                                                                                                                                        

 Hallmark Marketing Company, LLC                      Hallmark Marketing Company, LLC                      Hanson & Co.                                 
 C/O Deborah Bayless, Esq.                            c/o Mark A. Shaiken                                  4100 E. Mississippi Avenue                   
 6400 S Fiddlers Green Cir Ste 1900                   Stinson Leonard Street LLP                           17th Floor                                   
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 Theodore J. Hartl                                    Larry D. Harvey                                      Robert W. Hatch II                           
 600 17th St.                                         5290 DTC Parkway                                     730 17th Street                              
 Suite 1800 South                                     Ste. 150                                             Suite 200                                    
 Denver, CO 80202-5402                                Englewood, CO 80111-2764                             Denver, CO 80202-3506                        
                                                                                                                                                        
                                                                                                                                                        

 Hatch Ray Olsen Sandberg LLC                         Daniel S. Hefter                                     William J. Hoffman                           
 730 17th Street                                      22 W. Washington, Ste. 1500                          9339 Genesee Ave, Ste 130                    
 Suite 200                                            Chicago, IL 60602-1607                               San Diego, CA 92121-2120                     
 Denver, CO 80202-3506                                                                                                                                  
                                                                                                                                                        
                                                                                                                                                        

 James B. Holden                                      Paul W. Hurcomb                                      IRS                                          
 1300 Broadway                                        24 South Weber Street                                PO Box 7346                                  
 8th Floor                                            Suite 400                                            Philadelphia PA 19101-7346                   
 Denver, CO 80203-2104                                Colorado Springs, CO 80903-1928                                                                   
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 230 Park Ave 12th FL                                 Hefter Law, Ltd.                                                                                  
 New York, NY 10169-0009                              22 W. Washington, Suite 1500                                                                      
                                                      Chicago, IL 60602-1607                                                                            
                                                                                                                                                        

                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                  The following recipients may be/have been bypassed for notice due to an undeliverable (u) or duplicate (d) address.                   
                                                                                                                                                        
                                                                                                                                                        

 (u)Allen Vellone Wolf Helfrich & Factor              (u)BLACKBURNE & SON                                  (u)Bobby Hill and Hill Ranch Ltd.            
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        

 (d)Canadian Imperial Bank of Commerce, Inc.          (u)Collegiate Peaks Bank                             (u)Curtis Even                               
 c/o Thomas C. Bell                                                                                                                                     
 Davis Graham & Stubbs LLP                                                                                                                              
 1550 17th Street, Suite 500                                                                                                                            
 Denver, CO 80202-1500                                                                                                                                  
                                                                                                                                                        

 (u)Theresa Even                                      (u)Farm Credit of Southern Colorado, FCLA            (u)First National Bank of Santa Fe dba First 
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 (d)First National Denver                             (u)First Southwest Bancorporation                    (u)First Southwest Bank                      
 Attn: Debra Tracy                                                                                                                                      
 1400 16th Street, Suite 250                                                                                                                            
 Denver, CO 80202-1472                                                                                                                                  
                                                                                                                                                        
                                                                                                                                                        

 (u)First State Bank of Colorado                      (u)Guaranty Bank and Trust Company                   (u)Hallmark Marketing Company, LLC           
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        

 (u)Lindquist & Vennum LLP                            (u)Official Unsecured Creditors Committee            (u)Pineda NPL-F2 LLC                         
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        

 (u)RubinBrown LLP                                    (u)Sender Wasserman Wadsworth, P.C.                  (u)Dept. of Revenue State of Colorado        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        

 (u)The Mission Bank                                  (u)Trigild Inc.                                      (u)Vectra Bank Colorado, National Association
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        

 (u)Walker III-Voss,L.L.C.                            (u)Wells Fargo Bank Minnesota, N.A., as Trust        (u)Wells Fargo Bank of Minnesota NA          
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        

 End of Label Matrix                                                                                                                                    
 Mailable recipients   106                                                                                                                              
 Bypassed recipients    27                                                                                                                              
 Total                 133
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