
 

 

3. To the extent that the terms of the Engagement Letters conflict with this Order, 

this Order shall govern. 

4. Deloitte & Touche and Deloitte Tax represent no interest adverse to the Debtors’ 

estates with respect to the matters upon which they are to be engaged, and they are disinterested 

persons as that term is defined under section 101(14) of the Bankruptcy Code. 

5. The Debtors, Deloitte & Touche and Deloitte Tax are authorized to take all 

actions necessary to effectuate the relief granted pursuant to this order in accordance with the 

Application. 

6. Deloitte & Touche and Deloitte Tax shall be compensated in accordance with 

sections 330 and 331 of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, this Order 

and any other applicable orders of this Court without regard to whether Deloitte & Touche and 

Deloitte Tax have been retained under sections 327 and 328(a) of the Bankruptcy Code. 

 Paragraph 6 of Appendix F of the Deloitte & Touche Engagement Letter is hereby 

deemed deleted and replaced with the following: 

Any Dispute (as defined below) arising out of or relating to services 
performed under this engagement letter prior to the effective date of (a) a 
plan of reorganization of the Company or (b) a court order dismissing the 
Company’s chapter 11 case or cases (the “Effective Date”) shall be 
brought in the Bankruptcy Court (or the District Court (as defined below), 
if such District Court withdraws the reference to the Bankruptcy Court).  
All other Disputes, including, without limitation, Disputes arising out of or 
relating to services performed after the Effective Date and Disputes over 
which the Bankruptcy Court (or the District Court) does not have, retain or 
exercise jurisdiction, shall be resolved by mediation or binding arbitration 
as set forth in the Dispute Resolution Provision attached hereto as 
Appendix G and made a part hereof (the “Dispute Resolution Provision”).  
The parties each hereby irrevocably waive, to the fullest extent permitted 
by law, all rights to trial by jury in any Dispute.  Except (i) with respect to 
the interpretation and enforcement of the arbitration procedures set forth in 
the Dispute Resolution Provision (which shall be governed by the Federal 
Arbitration Act) and (ii) to the extent matters are governed by the 
bankruptcy laws of the United States, the laws of the State of New York 



 

 

(without giving effect to its choice of law principles) shall apply in 
arbitration or any other forum in connection with any Dispute.  Damages 
that are punitive or exemplary in nature, or that are not based on a party’s 
actual damages, shall be unavailable in arbitration or any other forum (and 
the parties expressly waive their right to receive such damages).  The 
foregoing shall be binding upon the parties and any and all of their 
respective permitted successors and assigns.  This paragraph and the 
Dispute Resolution Provision shall apply to the fullest extent of the law, 
whether in contract, statute, tort (such as negligence), or otherwise. 

For purposes of the foregoing, (a) “Dispute” shall mean any controversy 
or claim between the parties arising out of or relating to the Engagement 
letter, including its appendices, or this engagement; (b) “Bankruptcy 
Court” shall mean the United States Bankruptcy Court for the Southern 
District of New York; and (c) “District Court” shall mean the United 
States District Court of which the Bankruptcy Court constitutes a unit. 

Appendix G of the Deloitte & Touche Engagement Letter is deemed deleted and 

replaced with the following: 

This Dispute Resolution Provision sets forth the dispute resolution process 
and procedures applicable to the resolution of Disputes. 

All Disputes shall be first submitted to nonbinding confidential mediation 
by written notice to the parties, and shall be treated as compromise and 
settlement negotiations under the standards set forth in the Federal Rules 
of Evidence and all applicable state counterparts, together with any 
applicable statutes protecting the confidentiality of mediations or 
settlement discussions.  If the parties, after good faith efforts, cannot agree 
on a mediator after five (5) business days of delivery of the written notice, 
the International Institute for Conflict Prevention and Resolution (“CPR”), 
at the written request of a party, shall designate a mediator. 

If a Dispute has not been resolved within 90 days after the effective date 
of the written notice beginning the mediation process (or such longer 
period, if the parties so agree in writing), the mediation shall terminate and 
the Dispute shall be settled by binding arbitration to be held in New York, 
New York.  The arbitration shall be solely between the parties and shall be 
conducted in accordance with the CPR Rules for Non-Administered 
Arbitration that are in effect at the time of the commencement of the 
arbitration, except to the extent modified by this Dispute Resolution 
Provision (the “Rules”). 

The arbitration shall be conducted before a panel of three arbitrators.  
Each of the Company and Deloitte & Touche LLP shall designate one 
arbitrator in accordance with the “screened” appointment procedure 



 

 

provided in the Rules and the two party-designated arbitrators shall jointly 
select the third in accordance with the Rules.  No arbitrator may serve on 
the panel unless he or she has agreed in writing to enforce the terms of the 
engagement letter (including its appendices) to which this Dispute 
Resolution Provision is attached and to abide by the terms of this Dispute 
Resolution Provision.  The arbitrators may render a summary disposition 
relative to all or some of the issues, provided that the responding party has 
had an adequate opportunity to respond to any such application for such 
disposition.  Discovery shall be conducted in accordance with the Rules. 

All aspects of the arbitration shall be treated as confidential, as provided in 
the Rules.  Before making any disclosure permitted by the Rules, a party 
shall give written notice to all other parties and afford such parties a 
reasonable opportunity to protect their interests.  Further, judgment on the 
arbitrators’ award may be entered in any court having jurisdiction. 

Consistent with the Rules, including Rule 7 thereof, no mediator or 
arbitrator shall have represented, or been a partner, principal, director, 
officer, employee or agent of or for, either party, or be otherwise affiliated 
with or interested in either party. 

Costs:  Each party shall bear its own costs in both the mediation and the 
arbitration; however, the parties shall split equally the fees and expenses 
of both the mediators and the arbitrators. 

9. The Court will hold a hearing on appropriate notice as may be requested by the 

U.S. Trustee or Deloitte Tax to consider Deloitte Tax’s contractual right to indemnity under the 

applicable Engagement Letter. 

10. In the event the Court finds that Deloitte Tax has a contractual right to indemnity, 

all requests of Deloitte Tax for payment of indemnity pursuant to the applicable Engagement 

Letter shall be made by means of an application (interim or final as the case may be) and shall be 

subject to review by the Court to ensure that payment of such indemnity conforms to the terms of 

the applicable Engagement Letter and is reasonable based upon the circumstances of the 

litigation or settlement in respect of which indemnity is sought, provided, however, that in no 

event shall Deloitte Tax be indemnified if the Debtor or a representative of the estate asserts a 


