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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------------x 
In re:  Chapter 11 
 
D.A.B. GROUP LLC,  Case No. 14-12057 (SCC) 
 
 Debtor. 
------------------------------------------------------------x 

DISCLOSURE STATEMENT FOR TRUSTEE AND ORCHARD JOINT PLAN 
PURSUANT TO 11 U.S.C. §1l25 

THIS IS NOT A SOLICITATION OF ACCEPTANCES OR REJECTIONS OF THE PLAN. 
ACCEPTANCES OR REJECTIONS MAY NOT BE SOLICITED UNTIL A DISCLOSURE 
STATEMENT HAS BEEN APPROVED BY THE BANKRUPTCY COURT. THIS 
DISCLOSURE STATEMENT IS BEING SUBMITTED FOR BANKRUPTCY COURT 
APPROVAL, BUT HAS NOT YET BEEN ACTUALLY APPROVED. 

Ronald J. Friedman, Esq. (the “Trustee”), solely in his capacity as chapter 11 trustee for 

D.A.B. Group LLC (the “Debtor”) and the Debtor’s senior secured creditors, Orchard 

Construction LLC (“Orchard Construction”) and Orchard Hotel LLC (“Orchard Hotel, and 

together with Orchard Construction, “Orchard” and together with the Trustee, the “Plan 

Proponents”) hereby submit this Disclosure Statement (the “Disclosure Statement”), pursuant to 

§ 1125 of Title 11, United States Code (the “Bankruptcy Code”), in connection with the 

accompanying plan of reorganization of (the “Plan”). Defined terms in the Plan will have the 

same meaning for purposes of this Disclosure Statement. 

I. INTRODUCTION 

This Disclosure Statement and Plan is the culmination of a long, litigious, and difficult 

chapter 11 case. The Debtor filed this case in 2014 after nearly four years of litigation with 

Orchard before the New York State Supreme Court. The litigation centered on Orchard’s 
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foreclosure on the Debtor’s  real property at 139-141 Orchard Street, New York, NY and related 

assets (collectively the “Property”).  

After filing this case, the Debtor commenced a process under Section 363 of the Code to 

sell the Property and ultimately entered into a contract for the sale of the Property to Arcade 

Orchard Street LLC (“Arcade”). Arcade defaulted on the sale and left the estate scrambling. 

Given the state of the case at the time of the failed sale (i.e., the Debtor’s zoning entitlements 

about to expire, no sale in prospect, no funding available for maintenance of the Property, a 

complete breakdown in the relationship between the Debtor and its primary creditor, the 

Debtor’s principal’s inability to return to the United States to testify, and his engagement in 

scorched earth litigation against Orchard and its counsel), the Court appointed the Trustee. 

Since his appointment, the Trustee and Orchard have worked together and (i) obtained a 

four year extension of the Debtor’s zoning entitlements, (ii) sold the Property (the “Sale”), (iii) 

agreed upon a settlement of Orchard’s claims (the “Orchard Claims”) against the estate  (the 

“Orchard Settlement), and (iv)  jointly proposed this Plan. 

As discussed below, pursuant to the Orchard Settlement, The Trustee is withdrawing the 

Debtor’s objection to the Orchard Claims and has agreed that the Orchard Claims are allowed in 

full as the Orchard Settlement is a reasonable exercise of the Trustee’s business judgment, 

provides  a benefit to the Debtor’s Estate and is “above the lowest rung on the ladder of 

reasonableness”.. Accordingly, because the Sale did not generate proceeds sufficient to pay the 

Orchard Claim in full, any recovery for creditors junior to Orchard – all other creditors - is 

dependent entirely on the settlement embodied in this Plan. In particular, Orchard has agreed to 

leave behind a portion of its entitlement to the Sale proceeds and a portion of its entitlement to 
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certain  litigation recoveries in order to ensure that (i) real estate taxes, which are in excess of $1 

million, are paid in full at closing, (ii) there are funds sufficient to pay the Trustee’s commission 

(the Trustee has agreed to a reduced commission pursuant to this Plan), and (iii) there are funds 

available for other allowed administrative claims and for unsecured creditors (including junior 

mechanics lien holders and other creditors rendered unsecured by virtue if the value of the 

Property). Creditor recoveries further depend on the proceeds of litigations brought by the 

Trustee. 

This Plan serves as the mechanism for distributing the Sale proceeds and certain other 

potential sources of funds  to the holders of allowed claims against the Debtor, the Sale will close 

after confirmation  of the Plan and qualify for a transfer tax exemption under II U.S.C. §1146(a). 

Distributions to holders of allowed claims shall be made on the Closing Date or such later date as 

the claims that are in dispute are finally resolved.  

A. Summary. 

This Disclosure Statement has been found by the Bankruptcy Court to contain adequate 

information for use in connection with the solicitation of acceptances of the Plan from holders of 

claims against and interests in the Debtor pursuant to Section 1125 of title 11 of the United 

States Code (the “Bankruptcy Code”). 

The Bankruptcy Court’s finding that the Disclosure Statement contains adequate 

information pursuant to Section 1125 of the Bankruptcy Code does not mean, indicate or imply 

in any manner that the Bankruptcy Court recommends either an acceptance or a rejection of the 

Plan by a party eligible to vote thereon. 
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A glossary of terms frequently used in this Disclosure Statement is set forth in Article II 

of the Plan. Capitalized terms not otherwise defined in the Disclosure Statement are defined in 

the Plan. 

In the Plan Proponents’ opinion, the treatment of claims under the Plan provides a far 

better and quicker recovery than creditors could otherwise expect under a liquidation in Chapter 

7 of the Bankruptcy Code. Absent  , confirmation of the Plan, the Debtor’s estate would incur 

approximately $750,000 in transfer taxes upon the closing of the Sale, leaving significantly less 

funds available for distribution in a liquidation . Accordingly, confirmation of the Plan is in 

everyone’s best interests, and the Trustee and Orchard each recommend that all creditors vote to 

accept the Plan. 

B. Confirmation of the Plan 

Pursuant to Section 1128 of the Bankruptcy Code, the Bankruptcy Court has scheduled a 

hearing to consider Confirmation of the Plan, on August 18, 2016 at 10:00 a.m., Eastern 

Standard Time, before the Honorable Shelley C. Chapman in the United States Bankruptcy 

Court, One Bowling Green, Room 623, New York, NY 10004. The Bankruptcy Court has 

directed that objections, if any, to Confirmation of the Plan be filed and served on or before 

August ______ , 2016. 

At the Confirmation Hearing, the Bankruptcy Court will determine whether the 

requirements of Section 1129(a) of the Bankruptcy Code have been satisfied, in which event the 

Bankruptcy Court will enter an order confirming the Plan. Orchard and the Trustee believe 

that the Plan satisfies all applicable requirements of Section 1129(a) of the Bankruptcy 
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Code. Confirmation makes the Plan binding upon the Debtor, the Trustee, and all creditors and 

equity holders, whether or not they have actually voted on the Plan. 

C. Voting 

(1) General. The Plan can be confirmed by the Bankruptcy Court and thereby made binding on 

creditors if it is accepted by (a) the holders of two-thirds in amount and more than one-half in number of claims in 

each impaired class who actually vote on the Plan, and (b) the holders of two-thirds in amount of equity security 

interests in each impaired class of interests who actually vote on the Plan.  

(2) Cram Down.  The Plan Proponents believe that it is in the best interests of all creditors of the 

estate to vote in favor of the Plan, because, as explained in the section detailing the Orchard Settlement, Orchard 

will only agree to leave behind a portion of the proceeds of the Sale if creditors vote in favor of the Plan. If creditors 

do not vote in favor of the Plan, Orchard is prepared to serve as impaired consenting class and confirm the Plan 

under section 1129(b) of the Code.  

(3) Deadline for Returning Ballots. The Bankruptcy Court has directed that, to be counted for voting 

purposes, ballots for the acceptance or rejection of the Plan must be actually received by counsel for the Trustee, no 

later than 5:00 p.m., Eastern Standard Time, on [--] __, 2016 at the following address: 

SilvermanAcampora LLP, counsel to the Trustee 

100 Jericho Quadrangle, Suite 300 

Jericho, New York 11753 

Attn. Gerard R. Luckman [INSEFOR BALLOT 

(4) Voting Questions. If you have any questions regarding the provisions or requirements for voting 

to accept the Plan or require assistance in completing your ballot, you may contact the Trustee’s counsel,  Gerard R 

Luckman, Esq. at 516 479 6300 or gluckman@silvermanacampora.com. 

D. Notice To Holders Of Claims 
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The historical information concerning the Debtor has been prepared using certain filings 

made with the State and Bankruptcy Courts. The estimates of claims set forth herein may vary 

from the final amounts of claims allowed by the Bankruptcy Court. 

This Disclosure Statement contains a summary of certain provisions of the Plan and the 

transactions contemplated thereunder, and may contain descriptions of certain other related 

documents. While the Trustee and Orchard believes that these summaries are fair and accurate, 

such summaries are qualified to the extent that they do not set forth the entire text of such 

documents. In the event of any inconsistency between the terms of the Plan and this Disclosure 

Statement, the terms of the Plan shall be controlling. 

No statements or information concerning the Debtor or the Property are authorized by the 

Trustee, other than as set forth in the Plan, this Disclosure Statement and any supplements 

hereto. 

This Disclosure Statement is intended for the sole use of creditors to make an informed 

decision about the Plan. Each holder of a claim should review the Plan, this Disclosure Statement 

and any supplements hereto before casting a ballot. 

No solicitation of votes to accept or reject the Plan may be made except pursuant to this 

Disclosure Statement and Section 1125 of the Bankruptcy Code. No person has been authorized 

to use or promulgate any information concerning the Debtor or its Property, other than the 

information contained in this Disclosure Statement and any supplements hereto. You should not 

rely on any information relating to the Debtor or its businesses or the Plan other than that 

contained in this Disclosure Statement and any supplements hereto. 
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II. EVENTS LEADING TO CHAPTER 11 

The Debtor is a single purpose entity formed for the sole purpose of purchasing and 

developing a parcel of undeveloped real property located at 139-141 Orchard Street, New York, 

NY. The Debtor financed the development of the Property through two loans from Brooklyn 

Federal Savings Bank (“BFSB”): a “Building Loan,” with a principal balance of $5,500,000 and 

a “Project Loan,” with a principal balance of $7,960,973. The “Notes” evidencing these loans 

were secured by “Mortgages” on the Property. By their terms, the Notes matured on March 1, 

2011 and were not repaid by the Debtor. Interest under both the Project Loan and the Building 

Loan were fixed at 7.75% per annum. Following default or maturity, interest increased to 24% 

per annum. Orchard Hotel  purchased the Notes and Mortgages from BFSB shortly after the 

notes matured. On July 1, 2011, Orchard filed an action in New York State Supreme Court to 

foreclose the Mortgages (“Foreclosure Action”).1 

The Debtor answered and asserted counterclaims against Orchard and BFSB, claiming 

that BFSB misrepresented to the Debtor that the maturity date of the Loans would be extended 

beyond March 1, 2011 and that Orchard should be estopped from claiming that the maturity date 

of the loans had not been extended. The Debtor conceded that there was no written extension 

agreement.  

On March 30, 2012, Justice Bernard Fried, issued a written decision and order dismissing 

the Debtor’s claims and found that (i) the Notes could only be modified in writing and (ii) no 

writing existed. As such, the Court concluded that there could be no estoppel because the Debtor 

                                                 
1 The Plan Proponents have set forth in detail certain aspects of the litigation between Orchard and the Debtor as 
these facts and the record reflected were part and parcel of the Trustee’s exercise of reasonable business judgment in 
arriving at the  determination to proceed with the Orchard Settlement. 
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could not reasonably rely on purported statements from BFSB personnel.  Justice Fried 

explained, the Loan Documents are replete with provisions prohibiting oral modifications and 

the Debtor “does not dispute that these provisions are contained within the valid, binding 

agreements between the parties.”     

The Debtor appealed the March 30, 2012 Opinion. The Appellate Division affirmed the 

trial court’s ruling.  The Appellate Division held that: The loan documents expressly prohibit 

oral termination or amendment and provide for termination or amendment only in writing signed 

by BSFB, and in the mortgage agreement the Debtor acknowledged that the mortgage and all the 

other documents could be extended, modified or amended only in writing executed by BFSB, 

and that no officer or administrator of the bank had the power or authority from the bank to make 

an oral extension or modification or amendment on any of the loan documents on its behalf.   

While the Debtor’s appeal was pending before the Appellate Division, Justice Fried 

retired, and the action was reassigned to Justice Ramos. He ordered the parties to undertake 

discovery, and subsequently vacated Justice Fried’s decision. Orchard appealed Justice Ramos’ 

decision. The Appellate Division reversed Justice Ramos and restored Justice Fried’s decision. 

Disregarding the Appellate Division’s repeated holdings that the Debtor could not have 

reasonably relied on a purported oral extension of the Loans, on March 28, 2014, Justice Ramos 

denied Orchard’s motion for summary judgment and held that there was a question of fact as to 

the Debtor’s reliance.  

Orchard appealed Justice Ramos’s decision. While this appeal was pending, the Debtor 

filed for Chapter 11 relief. 
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III. SIGNIFICANT EVENTS IN THE CHAPTER 11 CASE 

A. The Prior Sale and Plan Process 

In November, 2014, the Debtor entered into negotiations with Arcade as a potential 

purchaser for the Property.  On November 17, 2014, the Debtor and Arcade signed a term sheet 

allowing for a relatively short period of time for Arcade to complete due diligence. After due 

diligence was concluded, Arcade signed a stalking horse agreement and became the stalking 

horse bidder based on a $33,000,000 offer, subject to competitive bidding. On December 18, 

2014, the Court entered a “Bidding Procedures Order” and the Debtor solicited other higher 

and/or better offers. Arcade’s offer was the highest and best offer and its Stalking Horse Contract 

and the sale were approved by the Bankruptcy Court following a hearing on February 10, 2015 

pursuant to order dated February 19,2014 [Dkt. No. 103]. 

In furtherance of the Arcade contract, the Debtor and Orchard reached agreement on the 

terms of a Plan of Reorganization. On April 16, 2015, the Court confirmed the Debtor’s plan of 

reorganization [Dkt. No. 132].  

Arcade, however, failed to close on the sale citing, among other things, concern caused 

by a letter from BNH Rivington LLC, the secured lender on the adjacent property, who for the 

first time alleged that certain entitlements being sold by the Debtor belong to 77-79 Rivington 

LLC.  The confirmed plan of reorganization was never consummated. In the period following the 

failed sale to Arcade, Orchard moved to convert the case to Chapter 7 or for the appointment of a 

chapter 11 trustee. During this period the Debtor’s principal, Ben Zhavian engaged in significant 

and deleterious litigation tactics against Orchard and its counsel. After attempts at mediation 
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were unsuccessful, the parties reached a tentative agreement that would permit the Debtor to 

seek to extend its zoning entitlements at Orchard’s direction and at Orchard’s expense.  

The Debtor also commenced the Arcade Litigation, as defined in the Plan, seeking return 

of the Deposit and other damages.  

When the Debtor’s and its principal’s litigious posture failed to abate, Orchard was 

constrained to renew its motion for a chapter 11 trustee. On November 17, 2015, the Court 

vacated the confirmed plan of reorganization and on November 19, 2015, the Trustee was 

appointed.  

B. The Claims Objection and Settlement 

As set forth above, prior to the commencement of these cases, the Debtor challenged BFSB’s allegations 

that the notes were in default on a series of theories that sound in estoppel. These theories were soundly rejected by 

Justice Fried in an opinion that was upheld on appeal. Upon Justice Fried’s retirement, Justice Ramos was appointed 

as trial judge. Justice Ramos initially attempted to vacate Justice Fried’s decision; however, the Appellate Division 

reversed that opinion noting that the Appellate Division had previously ruled on the matter.  

Notwithstanding the Appellate Division’s ruling, Justice Ramos denied summary judgment. The Debtor 

filed this case while an appeal of that denial was pending before the Appellate Division. On January 19, 2015, the 

Debtor filed an objection to aspects of the mortgage claim of Orchard Hotel. See, Objection dated January 19, 2015 

[Dkt. No 86]. The Objection continues the very same arguments the Debtor raised before the State Court.  

Orchard responded to the Claim Objection noting both that these matters have been decided previously in 

rulings that are binding on this Court, and that even if the matter were to be considered de novo, the record supports 

denial of the Objection.  
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In furtherance of its duties, the Trustee has reviewed the Objection and Orchard’s several responses.2 

Additionally, the Trustee and his counsel  has met and conferred with both parties at length. It is the Trustee’s 

determination, after review of the record, all relevant pleadings, and interviews with the parties, that the Debtor’s 

legal position would be difficult to support at trial and not likely to yield a benefit to the estate in excess of that 

achieved by the resolution accomplished pursuant to the Plan.. First, as Orchard has argued, the Supreme Court and 

the Appellate Division have ruled on the matters at issue, and those  rulings have a binding effect.. While Justice 

Ramos did not award summary judgment to Orchard, the Trustee believes that Orchard has a good chance of 

showing that this ruling is counter to the prior rulings of the Appellate Division and that Orchard would ultimately 

be successful in reversing Justice Ramos’s last decision if it were to prosecute its pending appeal.  

Even assuming that the Court were to consider this issue on the merits, the Trustee believes that the 

position taken by the Debtor will not prevail. The Debtor’s position is that it relied on (i) an oral modification of the 

loan, and (ii) BFSB’s review of a construction agreement with Flintlock as support that it believed the maturity date 

on the Project Loan Note and Building Loan Agreement were extended. However, the agreements clearly provide 

that they can only be extended in writing, and there is no binding writing that extends these notes. The Trustee 

further notes that the Debtor’s contention that it relied on an internal BFSB memorandum which recommends 

extending maturity is not a sound argument as the Debtors would not have seen that document. This argument was 

also rejected by the Appellate Division. The Trustee also interviewed Flintlock Construction, a creditor of this 

estate, which suggested a variation on the Debtor’s “oral modification” argument and similarly found it to be 

without merit. 3  

                                                 
2 The Trustee reviewed:  (i) Motion of Orchard Hotel, LLC, for Limited Relief From the Automatic Stay to Permit 
State Court Appellate Proceedings to Proceed, Case No. 14-12057, Docket No. 100 (Bankr. S.D.N.Y. Feb. 10, 
2015) (“Stay Motion”); (ii) Response of Orchard Hotel, LLC to the Debtor’s Objection to Orchard Hotel, LLC’s 
Secured Claim, Case No. 14-12057, Docket No. 117 (Bankr. S.D.N.Y. Mar. 13, 2015) (“Response”); and (iii) 
Supplemental Response to the Objection of D.A.B. Group LLC to Parts of Orchard’s Secured Claim. 
3 Both the Debtor and Flintlock alleges that based on BFSB’s conduct, the Debtor understood that the Maturity Date 
was extended. In particular, the Debtor alleges that BFSB approved a contract dated March 30, 2010 (“Flintlock 
Contract”) between the Debtor and its replacement contractor, Flintlock, which provided for a 430 day construction 
period. The Debtor claims that because BFSB “approved” the agreement, Orchard should be estopped from calling a 
maturity default before the expected completion date in the Flintlock Contract, approximately November 2011.  The 
Trustee concludes that the facts simply do not support the claim: (i) BFSB was not party to the Flintlock Contract 
and the Flintlock Contract does not purport to extend the Maturity Date. As such, the Flintlock Contract cannot, and 
does not, modify the Loan Agreements; (ii) evidence adduced during discovery before the State Court clearly shows 
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Given the forgoing, the Trustee and Orchard conducted settlement negotiations in order to avoid costly 

litigation. As a result of these negotiations, the Trustee and Orchard have reached the settlement embodied in the 

Plan. Pursuant to that settlement: 

 Orchard will support the Plan;  

 Orchard will agree to leave Sale Proceeds, as defined in the Plan, sufficient to satisfy all 
outstanding real estate taxes (in excess of $1,000,000) due and owing, which is a condition of the 
sale;  

 Orchard will, in accordance with Bankruptcy Code section 506(c), also agree to leave behind 
funds to create a Recovery Fund for administrative and other creditors of this estate.  The 
Recovery Fund will initially consist of $1,500,000 of Sale Proceeds under Bankruptcy Code 
section 506(c), which shall be used as follows:  (i) $1,000,000 shall be paid or reserved for the 
benefit of the Trustee’s professionals (both reasonable fees and expenses incurred)  and for 
commissions due and payable to the Trustee;, and (ii) $500,000 shall be available for general 
administrative purposes, including other allowed administrative expenses and, if funds remain 
available, for distribution to junior creditors;  

 Orchard and the Trustee have agreed that the Arcade Proceeds, as defined in the Plan, shall be 
divided as follows: (i) first, up to $100,000 of the Arcade Proceeds shall go to the Trustee on 
account of  commissions, reasonable legal fees, and costs in pursuing the Arcade Litigation, (ii) 
second, up to $100,000 of the Arcade Proceeds shall go the Recovery Fund; provided however 
that the aggregate of (i) and (ii) are capped at $200,000, (iii) third, up to $1,500,000 of the Arcade 
Proceeds shall go to Orchard, and (iv) fourth, any Arcade Proceeds above $1,700,000 shall be split 
50-50 between Orchard and the Recovery Fund; and  

 Orchard and the Trustee have agreed that the any other  Cause of Action Proceeds shall be 
distributed as follows: (x) first to the Trustee for his commissions, reasonable legal fees and costs 
in pursuing the Causes of Action, (y) second, to Orchard for its reasonable legal fees and costs in 
participating and monitoring the Causes of Action, and (z) third, any remaining Cause of Action 
Proceeds shall be split 50-50 between Orchard and the Recovery Fund. 

 

IV. CLASSIFICATION OF CLAIMS UNDER THE PLAN 

The Plan classifies the various pre-petition claims against the Debtor into essentially four 

classes as outlined below. Administrative expense claims (i.e. post-petition claims) are not 

                                                                                                                                                             
that BFSB did not approve the Flintlock Contract (iii)  contemporaneous records belie the Debtor’s assertion that it 
relied on the approval of the Flintlock Contract as evidence that the Maturity Date would be extended: (x) in a letter 
dated September 1, 2010 and signed on October 4, 2010, some six months after execution of the Flintlock Contract, 
the Debtor exercised its final extension option under the Loan Documents, extending the maturity date from 
September 1, 2010 to March 1, 2011. This extension request would have been redundant if the extension had already 
been granted, (y) in early 2011, the Debtor formally applied for an extension of the Maturity Date; however, by the 
time of the extension request the OTS had assumed a supervisory role over BFSB. The OTS did not approve an 
extension request, (z)  the Debtor repeatedly misappropriated building funds, and only paid contractors under threat 
of foreclosure from BFSB. Moreover, even assuming that the Debtor was correct, the Maturity Date would only 
have been extended through the completion date in the Flintlock Contract, which was November 2011. 
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classified and shall be paid under the Receiver Stipulation or by separate Order of the 

Bankruptcy Court. Compensation claims of the Receiver and his counsel, if not paid pursuant to 

the Receiver Stipulation shall be paid from the proceeds of the Sale to the extent not otherwise 

encumbered, pursuant to order of the Court. As indicated above, the definitions set forth in the 

Plan are carried forward for the purposes of the Disclosure Statement. 

A. Summary of Classification and Treatment of Claims and Equity Interests 

Class Designation Impaired 
Class 1 City Real Estate Tax Claims No 
Class 2 Orchard Mortgage Claim Yes. Through the Plan, 

Orchard is agreeing to a 
reduction in the distribution on 
account of its claim to fund 
recoveries to administrative 
and junior classes. 

Class 3 Orchard Construction Claim 

Yes. Provided that junior 
classes vote in favor of the 
Plan, Orchard is agreeing to 
waive any distributions on 
account of this claim. 

Class 4 Mechanic Lien Claims Yes. 
Class 5 Unsecured Claims, including 

Receiver’s unpaid pre-petition 
fees and commissions and all 
unpaid claims of contractors, 
vendors and service providers. 

Yes. 

Class 6 Equity Interests Yes. 
 

B. Classification, Treatment and Voting 

C. Class 1 — City Real Estate Tax Claims 

Classification: Class 1 is composed of the allowed City Real Estate Tax Claims. 

Treatment: The Department of Finance or such other designated agency of the City of 

New York shall receive a cash distribution on the Closing Date equal to the allowed amount of 
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all outstanding real estate taxes and related water and sewer charges, due as of the Effective 

Date. 

If the Trustee and Orchard able to negotiate any reduction in the City Real Estate Tax 

Claims, half of the cash generated by virtue of that reduction shall be distributed to Orchard and 

half shall be deposited in the Recovery Fund.  

Voting: Class 1 is Unimpaired. City Real Estate Tax Claims are conclusively deemed to 

have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code. 

D. Class 2 — Orchard Mortgage Claim. 

Classification: Class 2 is composed of the allowed Orchard Mortgage Claim. 

Treatment: Orchard shall receive a distribution of consisting of: (i) on the Effective Date, 

Orchard shall receive all the proceeds from the Sale except for closing adjustments of up to 

$20,000,  (x) all amounts necessary to satisfy outstanding real estate taxes and (y) $1,500,000 in 

cash (the “Proceeds Carve Out”), (ii) a share in the proceeds from the Arcade Litigation (the 

“Arcade Proceeds”), which shall be distributed as follows:  (x) first, up to $100,000 of the 

Arcade Proceeds shall go to the Trustee on account of its commissions, reasonable legal fees and 

costs in pursuing the Arcade Litigation, (y) second, up to $100,000 of the Arcade Proceeds shall 

go the Recovery Fund; provided however that the aggregate of (x) and (y) are capped at 

$200,000, (z) third, up to $1,500,000 of the Arcade Proceeds shall go to Orchard, and (aa) fourth, 

any Arcade Proceeds above $1,700,000 shall be split 50-50 between Orchard and the Recovery 

Fund; and (iii) a share in the proceeds from any other Causes of Action (the “Cause of Action 

Proceeds”), which shall be distributed as follows: (x) first to the Trustee for his commissions, 

reasonable legal fees and costs in pursuing the Causes of Action, (y) second, to Orchard for its 
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reasonable legal fees and costs in participating and monitoring the Causes of Action, and (z) 

third, any remaining Cause of Action Proceeds shall be split 50-50 between Orchard and the 

Recovery Fund. 

The Proceeds Carve Out shall be used as follows: (i) the first $1,000,000 shall go to the 

Trustee for his commissions, reasonable legal fees, costs and expenses, and (ii) the next 

$500,000 shall be used for general administrative purposes, including the payment of other 

allowed administrative expenses and to payment of other junior claims.   

Voting: By virtue of Orchard’s agreement to accept a reduced payment in order to fund 

the Recovery Fund, Orchard is an impaired creditor and Orchard is entitled to vote on the Plan. 

Orchard intends to vote in support of the plan, and will serve as impaired consenting class in the 

event of a cram down. 

E. Class 3 – Orchard Construction Claims 

Classification: Class 3 is composed of the Claim of Orchard Construction LLC. Orchard 

Construction previously acquired the mechanic’s lien of Cava Construction and Development, 

Inc., and obtained a ruling in the State Court indicating that Orchard Construction’s mechanic’s 

lien takes priority over the other mechanic’s liens. That ruling is presently under appeal by other 

holders of mechanic’s liens. 

Treatment: Provided that all other junior classes vote in favor of the Plan, Orchard 

Construction will agree to share in the recoveries set aside for Orchard Hotel, and will waive any 

right to distributions from the Recovery Fund.  Upon satisfaction and payment in full of the 

Orchard Mortgage Claim, Orchard Construction shall share in funds set aside for Orchard 

Mortgage as provided in this Plan.  Upon satisfaction in full of the Orchard Construction Claim 
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any additional funds that would otherwise be set aside for Orchard Mortgage shall go to the 

Recovery Funds.  If the junior classes do not vote in favor of the Plan, Orchard Construction 

shall be entitled to payment in full of its claims from the Recovery Fund.  

Voting: This class is impaired and eligible to vote on the Plan. Orchard Construction will 

vote in favor of the plan, and can serve as impaired consenting class under the Plan.  

F. Class 4 – Mechanic Lien Claims 

Classification: Class 4 is composed of the holders of allowed and valid mechanic lien 

claims. 

Treatment: Assuming Class 4 votes in favor of the Plan, each holder of an allowed 

mechanic lien claim shall receive a cash distribution on the Closing Date equal to its pro rata 

share of the amounts in the Recovery Fund remaining after payment of allowed administrative 

claims. Assuming Class 4 does not vote in favor of the Plan, Class 4 claimants shall be entitled to 

their pro rata share of any assets remaining for distribution after payment in full of Class 1, 

Class2 and Class 3 claims.   

Voting: Class 4 mechanic lien claims are  impaired, and eligible to vote. 

G. Class 5 —General Unsecured Claims 

Classification: Class 5 is composed of allowed Unsecured General Claims, including the 

Receiver’s unpaid pre-petition fees and commissions and all unpaid claims of contractors, 

vendors and service providers not subject to valid mechanic lien claims. 

Treatment: Each holder of an Allowed Unsecured General Claim shall receive, in full and 

final satisfaction of such Claims, a pro rata share of the Recovery Fund, after the prior payment 
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of Administrative Expense Claims, and allowed Class 1, Class 2, Class 3 (which will be waived 

if Class 4  and 5 vote in favor of the Plan), and Class 4 Claims in full.  

Voting: Class 5 claims are impaired and eligible to vote on the Plan. 

H. Class 6 — Equity Interests 

Classification: Class 6 is composed of the Equity Interests. 

Treatment: The holders of Class 6 Equity Interests will receive no Distribution. On the 

Effective Date, all Class 3 Interests will be deemed canceled, null and void and of no force and 

effect.  

Voting: The holders of Class 6 Equity Interests are deemed to reject the Plan and are not 

entitled to vote to accept or reject the Plan. 

V. IMPLEMENTATION OF THE PLAN 

A. Implementation. The Plan shall be implemented by the sale of the Property from which the 

Confirmation Fund and related reserves will be established by the Disbursing Agent. The Confirmation Fund shall 

consist of the net sale proceeds less any payments and distributions made on the Closing Date to holders of 

Administrative Expenses and allowed Class 1, 2, and 3 claims. 

The Sale Order and Confirmation Order, which shall reference the other, shall constitute 

orders of the Bankruptcy Court, as applicable, authorizing the Trustee to do the following: 

(a) convey title to the Property pursuant sections 363(f), l123(a)(5)(D) and l14l(a) and (c) of 
the Bankruptcy Code, free and clear of all liens, claims, judgments, taxes, notice of 
pendency and encumbrances (other than permitted encumbrances, if any, specified in the 
Stalking Horse Contract) to the such high bidder as designated by the Bankruptcy Court 
at the Sale Hearing (the “Designated Purchaser”); 

(b) if applicable, and if agreed to by Orchard, on the Closing Date, tender the assignment 
signed by Orchard of the the mortgages held by Orchard to the Designated Purchaser’s 
lender as applicable; and 

14-12057-scc    Doc 225    Filed 07/21/16    Entered 07/21/16 11:00:42    Main Document  
    Pg 17 of 24



#6085722 v4 \022022 \0004 

18 

(c) authorize the Trustee or Disbursing Agent to pay the holders of the allowed secured, 
priority and unsecured claims (Classes 1,2,3  4 and 5) and then to equity holders, in 
accordance with the terms of this Plan. 

B. Sources of Cash for Plan Distributions. All Cash necessary to make payments required under 

the Plan will be obtained from either the proceeds of the sale or any recoveries from existing Causes of Action. 

These causes of Action are important to Trustee and will be pursued aggressively although the ultimate recoveries 

are difficult to assess at the juncture. Payments to be made pursuant to this Plan will be made by the Disbursing 

Agent on the Closing Date, or as applicable, at such later date following entry of an order relating to such claim 

which becomes final and non-appealable. 

C. Discharge of Obligations. Except as otherwise expressly provided for and preserved by the Plan, 

upon the occurrence of the Closing Date, as the case may be, any mortgages, liens, claims, taxes, judgments, notices 

of pendency and non-permitted encumbrances that have been asserted against the Debtor or the Debtor’s Property, 

shall be deemed cancelled and discharged as of record, with underlying claims to otherwise attach to the net 

proceeds of Sale unless paid on the Closing Date; provided, however, that the preceding proviso shall not affect the 

discharge of Claims pursuant to the Bankruptcy Code to the extent permitted or this Plan or result in any expense or 

liability to the Debtor; provided further that in the event that the mortgages held by Orchard are assigned to the 

Purchaser, Orchard’s liens on the Sale Proceeds are not impaired. 

D. Post-Closing Date Transactions. On or after the Closing Date, the Disbursing Agent, on behalf 

of the Trustee, shall be authorized to take all actions as may be necessary or appropriate to effect any transaction 

described in the Plan, or necessary to effectuate implementation of the Plan and the transfer of the Property, 

including the execution and delivery of appropriate instruments of transfer, assignment, assumption or delegation of 

any asset, property, right, liability, debt or obligation on terms consistent with the terms of this Plan and having 

other terms for which the applicable parties agree. 

E. Transfer of Assets. On the Closing Date, title to the Property shall be transferred to the 

Designated Purchaser pursuant to and in furtherance of this Plan and the Sale Order by means inter alia of the 

following: 
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1) a Bargain and Sale Deed to the Property in form and substance reasonably acceptable to 
the Designated Purchaser to be recorded in the appropriate register’s office (the “Deed”), 
together with any and all New York City closing documents, including all New York 
State real property transfer tax returns and any and all affidavits, certificates and other 
documents which are usual and customary to facilitate a sale of real property in the City 
of New York; 

2) a Bill of Sale, in form and substance reasonably acceptable to the Designated Purchaser, 
transferring all personal property of the Debtor used in or useful to the operation and 
maintenance of the Property; 

3) all other conveyancing and transfer documents listed in the Stalking Horse Contract 
including the assumption and assignment of designated contracts if any, selected by the 
Designated Purchaser. 

F. Transfer Taxes. Pursuant to section 1146(a) of the Bankruptcy Code, the Deed is an instrument 

of transfer in connection with or in furtherance of the Plan and shall not be subject to any deed or real estate transfer 

taxes arising under city or state law. 

G. Preservation of Other Rights and Causes of Action. All other Causes of Action belonging to 

the Debtor against third parties and neighboring property owners shall remain property of the Debtor’s estate and 

shall be vested in the Trustee to the extent not otherwise liquidated prior to the Effective Date. These Causes of 

Action shall include, but are not limited to, the Arcade Litigation, the BNH Litigation, and any litigation against 71-

79 Rivington LLC.  

H. Post-Confirmation Management. The Debtor shall continue to be managed by the Trustee. 

I. Rights and Powers of the Trustee. The Trustee shall be empowered to (i) effect all actions and 

execute all agreements, instruments and other documents necessary to perform its duties under the Plan, (ii) direct 

that all distributions contemplated hereby be made, (iii) prosecute, settle and enforce all causes of action and claims 

on behalf of the estate, and (iv) exercise such other powers as may be deemed by the Trustee to be necessary and 

proper to implement the provisions hereof. 

VI. PROVISIONS GOVERNING DISTRIBUTIONS 

A. Disbursements. All distributions under the Plan shall be made by the Disbursing Agent with 

appropriate reserves to be established with respect to Disputed Claims (i.e. those claims, in whole or part, under 

objection as of the Effective Date), as provided below. 
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B. Claim Objection Deadline. Unless otherwise ordered by the Bankruptcy Court, only the Trustee 

has standing to file and prosecute an objection to any Claim in the bankruptcy case. The objections to Claims shall 

be served no later than the Effective Date in accordance with the applicable provisions of the Bankruptcy Code and 

Rules. Any claim under objection at the time of the Confirmation Hearing shall not be eligible to vote on the Plan 

pursuant to II U.S.C. § 1126(a). 

C. No Distribution Pending Allowance. Notwithstanding any other provision of the Plan, no 

payment or distribution shall be made with respect to any portion of a Disputed Claim unless and until all objections 

to such Disputed Claim are resolved by stipulation or order of the Bankruptcy Court which becomes final and non-

appealable (hereafter referred to as a “Final Order”). 

D. Unclaimed Distributions. If a distribution to the holder of any allowed Claim is returned as 

undeliverable or unclaimed, no further distribution shall be made to such holder unless and until the Trustee is 

notified in writing of such holder’s then current address within ninety (90) days of the Effective Date. Thereafter, 

the distribution shall be forfeited and revert back to the Trustee for distribution ratably to the remaining creditors. 

E. Disputed Claims Reserves. From and after the Effective Date, and until such time as a Disputed 

Claim(s) has been compromised, settled or determined by Final Order, the Trustee shall establish and maintain a 

reserve account (the “Claims Reserve”) necessary to ensure that each holder of a Disputed Claim shall receive, 

payment in full in accordance with the provisions of the Plan in the event such Claim is allowed in the maximum 

amount claimed. At such time as, and to the extent that, any Disputed Claim becomes Allowed by Final Order, in 

whole or in part, the Trustee shall utilize amounts held by the Trustee to make payment to the holder of such Claim 

as provided for herein. Following the payment, satisfaction or resolution of all Disputed Claims any amounts 

remaining in the Claim Reserve shall be transferred to the Disbursing Agent for distribution under the Plan to other 

creditors or equity interests. 

VII. PROCEDURES FOR RESOLUTION OF DISPUTED, 
CONTINGENT AND UNLIQUIDATED CLAIMS 
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A. Prosecution of Objections to Disputed Claims. The Trustee shall (i) be responsible for pursuing 

any objection to the allowance of Claims and (ii) receive all rights of setoff and recoupment and other defenses that 

any of the Debtor or the Estate may have with respect to any Disputed Claim. 

B. Estimation of Claims. The Trustee shall have the right to seek an order of the Bankruptcy Court, 

after notice and a hearing (which notice may be limited to the holder of a Disputed Claim and the United States 

Trustee, and which hearing may be held on an expedited basis), estimating for final distribution purposes any 

Disputed Claim pursuant to section S02(c) of the Bankruptcy Code, regardless of whether the Debtor or the Trustee 

previously objected to such Claim prior to the Confirmation Hearing. 

VIII. CONDITIONS PRECEDENT TO THE 
EFFECTIVE DATE OF THE PLAN 

A. Conditions Precedent to the Effective Date. The following are conditions precedent to the 

Effective Date that must be satisfied: 

(a) The Sale Order shall have been entered by the Bankruptcy Court; 

(b) Confirmation shall have occurred and the Confirmation Order shall have been entered by 
the Bankruptcy Court; 

(c) The Confirmation Order shall have become a Final Order, unless the Bankruptcy Court 
waives the period set forth in Bankruptcy Rule 6004(h); 

(d) The Closing Date shall have occurred, the purchase price received by the Trustee, and 
title to the Property shall have been conveyed to the Designated Purchaser in accordance 
with this Plan, the Sale Order and the Confirmation Order; 

(e) There shall not be in effect on the Effective Date any Order entered by a court of 
competent jurisdiction staying, restraining, enjoining or otherwise prohibiting or making 
illegal the consummation of any of the transactions contemplated by the Plan; and 

(f) The Sale shall have closed and the Trustee shall have received the Sale Proceeds. 

(g) All other actions and documents necessary to implement the Plan shall have been 
effected or executed in form and substance satisfactory to the Trustee and Orchard. 

IX. OTHER PROVISIONS 

A. Compliance with Tax Requirements. In connection with the Plan, the Trustee shall comply with 

all withholding and reporting requirements imposed by federal, state and local taxing authorities and distributions 

under the Plan shall be subject to such withholding and reporting requirements; provided , however, that the transfer 
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of the Property or other interest hereunder shall be exempt from any federal, state or local recording tax as permitted 

by Section 1146(a) of the Bankruptcy Code. 

B. Effective Date. The Effective Date of the Plan is defined to mean the date following approval of 

the Plan upon which the Sale of the Property actually closes and the full purchase price is paid to the Trustee. 

C. Modification and Revocation of the Plan. The Plan may be altered, amended or modified by the 

Trustee and Orchard at any time before the substantial consummation of the Plan, as provided in Sections 1101(a) 

and 1127 of the Bankruptcy Code and Bankruptcy Rule 3019. Section 1127 of the Bankruptcy Code authorizes the 

proponent of a plan of reorganization to modify such plan at any time prior to confirmation of the plan so long as the 

plan, as modified, continues to meet the requirements of the Bankruptcy Code. 

D. Retention of Jurisdiction. The Plan contains detailed provisions providing for the retention of 

jurisdiction by the Bankruptcy Court over the Chapter 11 case for the purposes of, inter alia, determining all disputes 

relating to claims, resolving all matters relating to the Sale, and other issues presented by or arising under the 

interpretation, implementation or enforcement of the Plan, and to determine all other matters pending on the date of 

confirmation, including final disposition of the Arcade Litigation and any Causes of Action against BNH Rivington. 

X. RISK FACTORS 

The Plan is premised on the belief that the rights of all concerned are best served by the 

ultimate sale of the Property. The Plan carries inherent risks that the Sale Proceeds and any other 

litigation proceeds may not yield sufficient funds to pay Class 1, 2 and 3 allowed claims in full. 

Nevertheless, there is still obvious benefit of proceeding with the Plan, since the alternatives are 

far less attractive. Appointment of a Chapter 7 trustee would necessarily delay disposition of the 

Property, add a layer of administrative expenses, and forfeit the transfer tax exemption available 

to the Debtor under Chapter 11. 

 

XI. REQUIREMENTS FOR CONFIRMATION 
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A. Generally. The Trustee’s expectation is that all classes of claims will ultimately vote to accept to 

the Plan so that confirmation can proceed consensually under 11 U.S.C. § 1129(a). Confirmation of the Plan is 

important because it will provide important tax exemptions upon a transfer of the Property, and insure the 

expeditious Sale of the Property and concomitant distribution to creditors. 

Even assuming that an impaired class does not vote to accept the Plan, Orchard is 

impaired as it will not be paid in full on the Effective Date.. As such Orchard shall serve as the 

impaired consenting class.  

At the Confirmation Hearing, the Bankruptcy Court will determine whether the 

requirements of Section 1129 of the Bankruptcy Code have been satisfied. These requirements 

include determinations by the Bankruptcy Court that: (i) the Plan has classified claims and 

interests in a permissible manner; (ii) the contents of the Plan comply with various technical 

requirements of the Bankruptcy Code; (iii) the Trustee and Orchard have proposed the Plan in 

good faith; (iv) the Trustee and Orchard have made disclosures concerning the Plan that are 

adequate and include information concerning all payments made or promised in connection with 

the Plan; (v) the Plan is in the “best interest” of all Creditors, in that it provides a better recovery 

than a liquidation and meets the absolute priority rule; and (vi) the Plan is feasible. The Trustee 

and Orchard believe that all of these requirements will be met at the Confirmation Hearing. 

B. Best Interest Test. The so-called “best interest” test requires that each impaired class of creditors 

either (a) accepts the Plan, or (b) receives or retains under the Plan property of a value, as of the Effective Date of 

the Plan, that is not less than the value such entity would receive or if the Debtor were to be liquidated under 

Chapter 7 of the Bankruptcy Code. In the event of a liquidation under Chapter 7, the estate would, among other 

things, (i) lose the benefit of the Transfer Tax exemption, (ii) likely be administratively insolvent as there are no 

unencumbered assets, and (iii) would not have the benefit of Orchard’s agreement to leave proceeds of the sale of its 

collateral for real estate taxes and other costs.  
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Under the Plan, junior classes will be paid a pro rata share of the Recovery Fund after 

payment to Administrative Priority Expenses, and the allowed secured claims of Classes 1 and 2. 

Whatever the final dividend to junior creditors may be, it will be more than they would receive in 

a liquidation given the factors discussed above. Thus, the Trustee and Orchard submit that the 

Plan provides to unsecured creditors a better recovery than they would receive if the Debtor were 

liquidated under Chapter 7 of the Bankruptcy Code. 

C. Feasibility. For the Plan to be confirmed, it must be demonstrated that consummation of the Plan 

is not likely to be followed by the need for further financial reorganization of the Debtor. Provided that the Sale 

closes, there will be no need for further reorganization or liquidation. 

XII. ADDITIONAL INFORMATION 

The Plan and Disclosure Statement shall be amended and supplemented from time to 

time so creditors have the most up-to-date information as circumstances continue to develop.  

Requests for additional information should be directed to the Trustee’s counsel, [--]. 

CONCLUSION 

The Plan process provides the best approach to maximize value for the Debtor’s estate, 

and thus all creditors are urged to vote favorably on the Plan. 

Dated: July [--], 2016 

 New York, New York 
  

[INSERT SIGNATURE PAGES] 
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