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UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF LOUISIANA

IN RE: * CASE NO. 16-11007
%k
DL LABS, LLC * SECTION “B”
%k
Debtor * CHAPTER 11
%k
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ORDER GRANTING MOTION TO SELL PROPERTY OF THE ESTATE FREE AND
CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS UNDER 11
U.S.C. § 363 AND TO ASSUME AND ASSIGN LEASES AND EXECUTORY
CONTRACTS PURSUANT TO 11 U.S.C. § 365

Upon the Motion to Sell Property of the Estate Free and Clear of All Liens, Claims
Encumbrances, and Interests Under 11 U.S.C. § 363 and to Assume and Assign Leases and

Executory Contracts Pursuant to 11 U.S.C. § 365 (doc. 51) (the “Motion”) filed by DL Labs, LLC

(together with its bankruptcy estate, the “Debtor” or the “Seller”’) pursuant to Sections 105, 363,

and 365 of Title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002, 6004, 6006,

9007, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™) seeking,

among other things, entry of an order (a) authorizing and approving the sale of the Purchased
Assets' (for all purposes in this Order, “Purchased Assets” includes all non-executory Transferred
Contracts, as well as non-executory contracts, listed on Schedule 2.1(d) to the Purchase
Agreement) pursuant to that certain Asset Purchase Agreement dated as of July 15, 2016 (attached
hereto as Exhibit A, and including all exhibits, schedules and Ancillary Agreements related

thereto, as may be amended from time to time, the “Purchase Agreement”) by and among the

Debtor and FoodWorks Holdings, LLC and/or its designee (together, the “Purchaser”) free and

' Capitalized terms not defined herein shall have the meanings ascribed in the Purchase Agreement.
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clear of all liens, claims, Encumbrances (for all purposes in this Order, “Encumbrances” includes
all Statutory Liens) and interests (other than Assumed Liabilities) and authorizing and approving
the assumption by the Debtor and assignment to Purchaser of all executory Transferred Contracts
listed on Schedule 2.1(d) to the Purchase Agreement and listed on Exhibit B hereto, each in
accordance with the terms and conditions contained in the Purchase Agreement (collectively,
including related transactions contemplated by the Purchase Agreement or any one of the Ancillary
Agreements, the “Transactions”), and (b) granting related relief, and the Debtor, having
determined that the Purchase Agreement represents the highest and best offer received by the
Debtor for the Purchased Assets; and a hearing having been scheduled for August 10, 2016 (the
“Sale Hearing”) to consider approval of the Purchase Agreement; and no Objection(s) to the
Motion having been filed; and finding that the Court has jurisdiction over this matter, over the
property of the Debtor’s estate, and over the Debtor’s estate and this matter is a core proceeding;
and that the relief requested in the Motion is in the best interests of the Debtor, its creditors and
parties in interest; and reasonable, adequate and sufficient notice and due process of the Motion,
Sale Hearing and this Order having been given to parties in interest, including, without limitation,
to: (i) the Office of the United States Trustee for the Eastern District of Louisiana, (ii) the
NYCEDOC, (iii) the Landlord, (iv) all parties requesting or entitled to notice pursuant to Bankruptcy
Rule 2002, including, but not limited to, all known creditors of the Debtor and all non-Debtor
Contract counterparties, (v) the Internal Revenue Service, and (vi) all applicable state and local
taxing authorities;
NOW, THEREFORE, IT IS HEREBY ORDERED THAT:
1. The Motion is GRANTED.

2. Any objections to the Motion or the entry of this Order that have not been
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withdrawn, waived or resolved, and all reservations of rights, are denied and overruled on the
merits and with prejudice.

3. The Purchase Agreement and the Transactions are APPROVED in all respects.

4. Pursuant to Section 363 of the Bankruptcy Code, the Debtor is authorized and
directed to: (i) perform under, consummate, and implement the Purchase Agreement and the
Transactions together with all additional instruments and documents that are requested by the
Purchaser and may be reasonably necessary or desirable to implement the Purchase Agreement,
(i1) take all other and further acts or actions as may be reasonably necessary to implement and
consummate the Transactions, and (iii) pay Sale Proceeds to parties in interest pursuant to Section
2.7 of the Purchase Agreement at Closing. For the avoidance of doubt, the Sales Proceeds shall
be distributed solely in accordance with Section 2.7 of the Purchase Agreement and the Debtor
shall retain all sale proceeds in the Louisiana Interest On Lawyer’s Trust Account (IOLTA) of the
Congeni Law Firm, LLC, and shall not pay or otherwise distribute any remaining portion of such
Sales Proceeds after payment of the amounts set forth in Section 2.7 of the Purchase Agreement,
without further order of the Bankruptcy Court.

5. Pursuant to Sections 105(a), 363(f), and 365(b) of the Bankruptcy Code, upon the
Closing: (1) the transfer of the Debtor’s right, title, and interest in the Purchased Assets to the
Purchaser pursuant to the Purchase Agreement shall be legal, valid, and effective and shall vest
the Purchaser with all right, title and interest in and to the Purchased Assets, (ii) the Debtor’s right,
title, and interest in the Purchased Assets shall be transferred to the Purchaser free and clear of all
liens, claims, Encumbrances and interests of any and every kind whatsoever (including, but not
limited to, any liens, claims, Encumbrances, or interests held by any of the Consenting Parties),

other than Assumed Liabilities, in accordance with Section 363(f) of the Bankruptcy Code, and
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such liens, claims, Encumbrances and interests, if any, shall attach to the Sale Proceeds at Closing
with the same priority, validity, force and effect as they had with respect to the Purchased Assets
before the Closing, subject to the rights, claims, defenses and objections of the Debtor and other
parties in interest. For the avoidance of doubt, the NYCEDC, all non-Debtor parties who hold any
judgment Liens or Statutory Liens, the Internal Revenue Service, and all applicable state and local

taxing authorities (the “Consenting Parties”) have consented to the Transactions and the entry of

this Order pursuant to Section 363(f)(2) of the Bankruptcy Code (to the extent their consent is
required).

6. Any and all Contracts that are not Transferred Contracts as of the Closing shall be
and be deemed to be rejected, cancelled, and/or terminated effective as of the Closing.

7. The Purchaser and its successors and assigns are not and shall not be deemed or
considered a successor to the Debtor or its estate by reason of any theory of law or equity and the
Purchaser has neither assumed nor is it in any way responsible for any Liability or obligation of
the Debtor or its estate, except with respect to the Assumed Liabilities.

8. Except to the extent expressly included in the Assumed Liabilities, pursuant to
Sections 105 and 363 of the Bankruptcy Code, all Persons asserting or holding any lien, claim,
Encumbrance or interest of any and every kind whatsoever against, in, relating in any way to, or
with respect to the Debtor, the Business or all or any part of the Purchased Assets shall be forever
barred, estopped, and permanently enjoined from asserting, prosecuting or otherwise pursuing
such liens, claims, Encumbrances and interests, whether by payment, setoff or otherwise, directly
or indirectly, against the Purchaser or any successor or assign thereof, or against the Purchased
Assets.

9. Assumption by the Debtor and assignment to Purchaser at Closing of all executory
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Transferred Contracts listed on Schedule 2.1(d) to the Purchase Agreement and listed on Exhibit
B hereto is approved. Each counterparty to an executory Transferred Contract shall be prohibited
from challenging, objecting to or denying that there is no Cure Amount payable, and any default
under a Transferred Contract is deemed cured and all executory Transferred Contracts are
completely revived. All non-Debtor parties to a Transferred Contract are forever barred and
enjoined from raising or asserting against the Debtor or the Purchaser: (i) any fee, cost, expense,
default, breach, Claim or pecuniary loss (including on account of true ups), whether by setoff,
recoupment or otherwise, arising under or related to a Transferred Contract, or (ii) any fee or
condition to assignment arising by reason of the assignment or the Closing.

10. The Purchase Price is fair and reasonable and constitutes reasonably equivalent
value and/or fair consideration.

11. The Purchaser is a good faith purchaser of the Purchased Assets and is entitled to
all of the benefits and protections afforded by Section 363(m) of the Bankruptcy Code. Neither
the Purchase Agreement nor the Transactions are avoidable under Section 363(n) and no party in
interest is entitled to any damages or other recovery pursuant thereto.

12. This Order is and shall be binding on and shall govern acts of all Persons including,
without limitation, filing agents, filing officers, title agents, title companies, recorders of
mortgages, recorders of fees, registrars of deeds, administrative agencies, governmental
departments, secretaries of state, federal, state and local officials and all other Persons who may
be required by operation of law, the duties of their office or Contract, to accept, file, register or
otherwise record or release any documents or instruments that reflect that the Purchaser is the
transferee and owner of the Purchased Assets free and clear of all liens, claims, Encumbrances and

interests (all such Persons being referred to as “Recording Officers”). Recording Officers are
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authorized and directed to strike all recorded liens, claims, Encumbrances and interests against the
Debtor or the Purchased Assets recorded before the date of this Order.

13. Each and every federal, state, and local governmental agency, taxing authority,
recording office or department thereof and all other Persons are authorized and directed to accept
this Order (including for recordation) as conclusive evidence of the transfer of all of the Debtor’s
right, title, and interest in and to the Purchased Assets to Purchaser free and clear of all liens,
claims, Encumbrances and interests, and the cancellation of any lien, claim, Encumbrance or
interest in and to the Purchased Assets.

14. To the greatest extent available under applicable law, the Purchaser shall be
authorized, as of the Closing, to operate under any Permit with respect to the Purchased Assets
and/or the Business and all such Permits are transferred to Purchaser at Closing.

15. No order of any type or kind entered in the Bankruptcy Case (including, without
limitation, any order entered after any conversion of any or all of the Bankruptcy Case to a case
under chapter 7 of the Bankruptcy Code) or in any related proceeding shall adversely affect or
modify, or impair or limit the provisions of the Purchase Agreement or the terms of this Order.

16. The failure to include specifically any particular provision of the Purchase
Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being
the intent of the Court that the Purchase Agreement be and is authorized and approved in its
entirety with such amendments thereto as may be made in accordance with this Order before the
Closing. To the extent of any conflict or inconsistency between the provisions of this Order, the
Purchase Agreement and any documents executed in connection therewith, the provisions
contained in this Order, the Purchase Agreement, and any documents executed in connection

therewith shall govern, in that order.
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17. After the Closing Date, Purchaser is authorized to execute and file, on behalf of any
Person, termination statements, instruments of satisfaction, releases of liens and easements and
any other documents necessary or desirable to document the release of any and all liens, claims,
Encumbrances and interests on or in all or any portion of the Purchased Assets.

18. To the extent applicable, the automatic stay pursuant to Section 362(a) of the
Bankruptcy Code is lifted to the extent necessary, without further order of the Court, (a) to allow
the Purchaser to give the Debtor any notice under the Purchase Agreement and (b) to allow the
Purchaser to take any and all acts or actions in accordance with the Purchase Agreement.

19. Any laws regarding bulk sales, or similar laws, are not applicable to the sale of
Purchased Assets. As the assignment, transfer and/or sale of the Purchased Assets: (i) is in
exchange for the Purchase Price, no withholding of U.S. federal income tax pursuant to Sections
1441 or 1442 of the Internal Revenue Code is required, and (ii) constitutes a casual sale or
occasional sale, it is exempt from New York and Louisiana sales and use tax.

20. Notwithstanding the provisions of Bankruptcy Rules 6004(h), 6006(d) or 7062, this
Order shall be effective and enforceable immediately and shall not be stayed. This Order
constitutes a final and appealable order within the meaning of 28 U.S.C. § 158(a).

21. This Court shall retain exclusive jurisdiction to resolve any controversy or claim

arising out of or related to this Order, the Transactions, or the Purchase Agreement.
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22. Movant shall serve a copy of this Order on the required parties who will not receive
notice through the ECF System pursuant to the Federal Rules of Bankruptcy Procedure and the
Local Bankruptcy Rules and file a certificate of service to that effect within three (3) days.

New Orleans, Louisiana, August 17, 2016.
, _

Hon. Jerry A. Brown
U.S. Bankruptcy Judge
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EXHIRIT A

IPurchase Agreement

See Attached.

Exhibit A
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ASSET PURCHASE AGREEMENT

This ASSET PURCHASE AGREEMENT (ithis "Agreement") is made as ol this 15th day
of July, 2016, by and smong FoodWorks Holdings, LLC, a limited liability corporation formed
under the laws of Delaware, and/or its designee (together, "Purchaser™), and DL Labs, LLC d/b/a
Breooklyn FoodWorks, a limited liability company formed under the laws of l.ouisiana with
foreign registration in New York state ("DL _Labs" or "Scller™) (DL Labs, Seller, and Purchaser
collectively, the "Parties,” and individually, a "Party").

RECITALS:

WHEREAS, DL Labs is a "food incubator" engaged in the business of providing a
platform ta prototype, launch, and grow foad businesses as well as providing relafed services,
products, and supporl Lo its customers, members, and any other clients (Lhe "Buysiness™);

WIIEREAS, on April 28, 2016, DL, Labs commenced the proceeding for relic{ under
Chapter 11 of the Bankruptey Code pending before the United States Bankruptey Court for the
Eastern District of 1.ouisiana (the "Bankruptey Court") and styled /r re 121 Labs, 1.1.C, Case No.
16-11007 (the "Bankrupicy Case™); '

WIIERECAS, Purchaser desires to purchase from Seller, and Seller desires to sell, convey,
transfer, assign and deliver to Purchaser, Seller’s right, title, and interest in the Purchased Assets
frec and clear of Encumbrances (other than Assumed Liabilities) in accordance with this
Agreement and in accordance with the Sale Order, pursuant to Sections 103, 363 and 365 of the
Bankruptey Code; and

NOW, THEREFORE, in consideration of the foregoing premises and the mutual
covenants, promises and agreements contained herein, the receipt and sufficiency of which are
hereby acknowledged, the Partics apree as follows:

SECTION (
INTERPRETATION

I.1.  Definitions. Whenever used in this Agreement, the following words and phrascs
shall have the respective meanings ascribed to them as follows,

"Accounts Receivable™ means all accounts and notes receivable, unpaid drafts or
checks, letters of credit, other rights of Seller to receive payments (whether current or
noncurrent) outstanding as of the Closing Dale, including in respect ol goods shipped,
products sold, licenses granled, services rendered or otherwise associaled with the
Business, and all related Claims, remedies and/or causes of action,

"Action" means any pending or thrcatencd demand, claim, action, suit,
proceeding, inquiry, criminal prosecution or investigation by or before any Governmental
Authority.
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"Alternative Transaction™ means the sale, transter or other disposition, directly or
indirectly, including through an asset sale, membership interest or membership unit sale,
merger, amalgamation or other similar transaction of equity interest in Seller or Seller’s
assets or interests therein, in a transaction or series of transactions with one or more
Pcrsons other than Purchaser.

"Ancillary Agreements" means, collectively, the Assignmeni and Assumption
Agreement, the Bill of Sale, and the Assignment of Intellectual Property, and all other
documents, instruments and certificates required to be delivered for herein and therein, all
of which must be in form and substance acceptable to Purchaser.

"Assignment and Assumption Agreement" means the assignment and assumplion
agreement to be entered into at Closing, substantially in the form attached hereto as
Exhibil A.

"Assignment of Intelleetual Property” means the Intellectual Property assignment
agreement to be entered into at Closing, substantially in the [orm altached hercto as
Exhibit B.

"Balance Sheet" shall have the meaning set forth in Section 3.12.

"Bankruptey Code" means Title 11 of the United States Code, [1 U,S.C. §§ {0l ¢t

$64.

"Bid Procedures Ordet" means an order of the Bankruptcy Court, in form and
substance acceptahile tp Purchaser, which, among other things, approves (i) Purchascr as
the stalking-horse bidder for the Purchased Assets; (ii) this Agreemenl and the
Transaclions conlemplated hercin as the stalking-horse bid; and (iii) the Break-Up Fee.

"Bili of Sale" means the bill of sale to be entered inlo at Closing with respect to
the Purchased Assets, substantially in the form attached hereto as Exhibit C.

"Break-Up Fee" means an amount equal to: (i) the greater of (a) 3.00% of the
Purchase Price or (b) Twenty-Five Thousand Dallars ($25,000), plus (ii} reimbursement
“of Purchaser’s out-of-pocket fees and expenses, including withoul limilation, legal and
professional fees and expenses, in an amount not to exceed Seventy Tive Thousand
Dollars ($75,000), which amounts shall constitute an allowed administrative expense of
the DL Labs bankrupley estate in the Bankruptey Case pursuant to Sections 503 and 307
of the Bankrupicy Code.

"Claim" means: (i) a "claim" as defined in Section 101(5) of the Bankruptey
Code, or (i) any "adverse claims" as defined in Section 8-102 of the Uniform
Commercial Code, offset rights, setoff rights, recoupment rights, causes of action,
defenses or demands,

"Contracts" means any and all commitments, agreements, contracts, leases,
powers of attorney, purchase orders, letters of credit, scltlement agreements, franchise
agreements, undertakings, covenants not to compete, employment agreements, licenscs,

2-
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instruments, obligations, understandings, policies, purchase and sales orders, quotations
and other executory commitments to which Scller is a party and/or beneficiary or by
which any Purchased Asset is bound or subject, whether oral or wrilten, express or
implied.

"Cure Amounts" means any and all amounis required ic be patd pursuant to
Section 365 of the Bankruptcy Code in connection with the assumption and assignment
of'any and all executory Transterred Confracts to Purchaser.

"Employee" means any past or current employee of Seller.

"Encumbrances" means any security interest, Lien, Claim, collateral assignment,

right of setoff, debt, obligation, Liability, pledge, levy, charge, escrow, encumbrance,
oplion, right of first refusal, transfer restriction, conditional sale contract, title retention
contract, morlgage, lease, docd of trust, hypothecation, indenture, security agreement,
.easement, servitude, proxy, voting trust or agreement, (ransfer restriclion under any
shareholder or similar agreement, ot any other agreement, arrangement, contract,
commitment, understanding or obligation of any kind whatsoever, whether written or
oral, known or unknown,

"Financial Informatign" shall have the meaning set forth in Section 3.12.

"Governmental Authority" means any federal, state or local government, or any
authority, agency or commission cnlitled o cxcreise any administrative, executive,
judicial, legislative, police, regulatory or taxing authority or power, any courl or tribunal,
ar any arhitrator or arbitral body.

"Intellectual Property” means all iniellectual property and proprietary rights of
any kind, whether registered or unregistered, including, but not limited to, the following:
{a) patents, patent applicalions and palent disclosures, (ogether with all reissuances,
continuations, continuations in part, revisions, extensions, reexaminations, provisionals,
divisions, renewals, revivals, and foreign counterparts thereof and all registrations and
rcnewals, if any, in connection therewith, (b) trademarks, service marks, trade dress,
logos, trade names and corporate and/or limited liability company names, together with
all translations, adaplations, derivations and combinations thereof and including all
goodwill associated therewith, and all applicalions, registrations and rcnowals, if any, in
connection therewith, (c) copyrightable works, copyrights and all applications,
regisirations and renewals, it any, in connection therewith, (d) mask works and all
applications, regisiralions and renewals, il any, in conncetion therewith, () trade secrets,
inventions and confidential business information (including ideas, research and
development, know-how, formulas, compositions, manufacturing and production
processes and techniques, technical data, archives, designs, drawings, specifications,
customer and supplicr lists, pricing and cost information, business and marketing plans
and proposals, assembly, test, installation, service and inspection instruclions and
procedures, technical, operating and service and maintenance manuals and data, hardware
reference manuals and engineering, programming, service and maintenance nates and
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logs), (1) Saotiwarc, {g) internct addresscs, uniform resource locaters, domain names,
websites and web pages, and (h) goodwill related to all of the foreguing.

"Inventory" means all inventory (including, but not limiled (o, finished goods,
supplies, works in progress, spare, replacement and component parts, any other materials,
ingredients, kitchen equipment, kitchen-related equipment, food, or food-related
products) maintained or held by, stored by or on behall of and located on or off the
Leased Premiises or any other focation, or in transit to, Seller and to which Seller has title
or rights of ownership thereof.

"Knowledge of Scller” with respeet to a given matter means the actual knowledge,
after reasonable inquiry, of Jorge Barrett.

"Knowledge of Purchaser" with respect to a given matter means the actual
knowledge, efter reasonable inquiry, of Nicholas Devane.

"Landlord" means the Person that leased I.ht; Leasced Premiscs to Scller,

"Law" means any federal, state, local or foreign statute, ordinances, codes or other
laws, rules, regulations, orders, common law, technical or other standards, requirements,
policies, determinations or procedures enacted, adopted or promulgated by any applicable
Governmental Authority, including Environmental laws, and any judgment, writ,
injunction, award or decree of any courl, administrative body, judge, justice or
magistrate, including any bankruptcy cowrt or judge, and any order of or by any
Governmental Authority.

"Lease" means that certain J.ease Agreement dated January 30, 2015 by and
belween ACP BK I LLC and DL Labs, as such agreement is modified and amended fiom
time to time, including any and all leasehold improvements.

"Leased Premises" means that certain portion of the property located at 630
Flushing Avenue, Brocklyn, New York 11206 as set forth on Exhibhit A to the Lease as
improved during the term of the Lease,

"Leasehold Improvements” means any and all work, meodifications,
improvements, repairs, alterations, renaovations, or changes made to or in connection with
the Leased Premises by Seller.

"Liability" means any unsatistied debt, Claim, liability, obligation, assessment,
Tax, cost, expense, Loss, expendilure, charge, fee, penally, fine, or vbligalion of any
kind, whether known or unknown, asserted or unasserted, absofute or contingent, accrued
or unacerved, liquidated or unliquidated, or due or to become due, and regardless of when
sustained, incurred or asscried or when the relevant events occurred or circumstances
existed, including all costs and expenscs relating thercto.

"Liens" means any morlgage, hypotheeation, deed of trust, pledge, lien, security
interest, conditional or installment sale agreement or other title retenlion agreement,
exaction, imposition, levy, charge, assessment, or other Claims of third parties of uny
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kind or nature, whether imposed by Law, Contract or otherwise, including, but not
limited to, the Statutory Liens.

“Loss" means any and all judgments, lawsuits, Claims, Liabilitics, amounts paid
in sclilement, damages, fines, penalties, deficiencies, costs, charges, Taxes, obligations,
demands, fees, interest, losses and expenses (including court costs and reasonable fees of
attorneys, accountants and other experts in connection with any Claim).

"Material Adverse Effect" means any event, circumstance, change, oceurrence or
state of facts that has had, or would rcasonably be expected (o have, individually or in the
aggregale, a material adverse sffect on the Purchased Assets, Liabilities, Business, the
Leased Premises, properties, condition (financial or otherwise), taken as a whole;
provided, however, that in determining whether there has been a Materfal Adverse Fffect,
any ¢ffcet, cvent, circumstance, change, oceurrence or stale ol lacts (o lhe cxlent
attributable to any of the following shall be disregarded: (i) any change in the general
political, economic or business condition, including the commencement, continuation or
escalation of war, or acts of terrorism, natural disasters or acts of God to the extent that
such changes do not disproportionately affect Scller, taken as a whole, compared to the
other companics participating in the same industry and geography as Seller; (i} the
taking of any action required to be taken by a Party under the terms of this Agreement or
consented to by every other Party to this Agreement, (iii} the announcement or existence
of this Aprcement or the Iransactions, including etfects on relationships, contractual or
otherwise, wilth [inancing sources, customers, suppliers, vendors or Employees as a result
thereof; and (iv) changes in Laws {other than changes in labor, pension, benefits or
similar T.aws) or orders or interpretations thereof or changes in GAAP accounting
requirements or principles.

"Member Database" means all customer und/or membership lists, records of
customers and/or members and any other customer and/or member information and data
in the possession of Seller relating to Persons that purchased, sought to or inquired
regarding the purchase of, or have otherwise demanstrated an interest in any service,
product or work from or in conncetion with DL Lahs, Scler, or the Business, stored
clectronically, magnelically, or in other format.

"Membership Agreemenis” shall mean Lthose certain "License Agreements” by
and among DL Labs and certain "Licensees", for the use of commercial kitchen space
located at the Leased Premises.

"NYCEDC" means the Now York City Economic Development Corporation.

"NYCEDC Consent" meuns a wriiten and executed acknowledgement and
consent, in form and substance acceptable to Purchaser, from the NYCEDC regarding
this Agreement and the 'Iransactions contemplated herein and shall include a
commiiment by the NYCEDC 0 continue the Operalor Contracl with Purchaser post-
Closing.
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"Operalor Coniract” means that certain Operator Contract for the Provision of
Management Services, NYCEDC Contract No. 47670002, Project Code No, 4767 dated
October 31, 2014 by and between the NYCEDC and DL Labs, as such contract is
modified or amended from time to time with the consent of Purchaser,

"Ordinary Coursc of Business" means the ordinary and usual course of normal
day-to-day operations of the Business, and the operations of Seller consistent with past
practice and Law, '

"Parent” means Dinner Lab, Inc., a corporation formcd under the laws of
Louisiana, and the sole member of DL Labs. '

"Permits" means all material approvals, permits, Environmental Permits,
certificates, gualifications, authorizations, liconses, [ranchiscs, conscnls, orders and
rogistrations, together with all modifications, amendments, supplemen(s and extensions
thereof, thal are or were necessary for Seller to own the Purchased Assets, occupy and/or
use the Leased Premises, or operate the Business.

"Person"” means any individuat or corporation, association, partnership, limiied
liability company, joint venture, joint stock or other company, business leusl, (rust,
organization, Governmenial Authority or other entity of any kind.

"Purchased Asseis" means, other than IExcluded Assets, all of Seller’s assets,
properties, rights, Transferred Contracts, and businesses of every kind, character and
description, whether tangible or intangible (including goodwill), whether real, personal ar
mixed, whether acerued, contingent or otherwise, wherever located, and whether or not
rellected on the buoks and records of Seller, including, without limitation, Scller’s right,
title, and interast in those assets set foith in Section 2.1.

"Sale Hearing" means the hearing conducted by the Bankrupicy Court to consider
approval ol the sale ol the Purchased Asscls [rov and clear of any Encumbrances (other
than Assumed Liabilities) contemplated by this Agreement.

"Sale Motion" means Seller’s motion, in form and subsiance acceptable fo
Purchaser, for entry of the Sale Order and/or the Bid Procedures Order.

"Sale Order” means an order of the Bankruptey Court, substantially in the {orm
allached hereto as Exhibil D, which approves the terms of this Agreement and Lhe
Ancillary Agreements, and authorizes and directs Seller to consummate the Transactions,
including the assighment of the Transferred Contracts to Purchaser at Closing.

"Software” means any computer program, operafing system, application, system,
[irmware or seilware ol any nalure, whether operational, active, under development or
design, non-operational or inaclive, including all objecl code, source code, comment
code, algorithms, processes, formulae, inferfaces, navigational devices, menu structures
or arrangements, icons, operational instructions, scripts, comumands, syntax, screen
designs, reports, designs, concepts, visual expressions, technical manuals, tests scripts,
user manuals and other documentation therefor, whether in maching-readable form,

-6-



Case 16-11007 Doc 59-1 Filed 08/17/16 Entered 08/17/16 12:55:34  Exhibit A
Page 8 of 71

virtual machine-readable form, programming language, modeling language or any other
language or symbols, and whether stored, encoded, recorded or wrillen on disk, lape,
film, memory device, paper or other media of any nature, and all databases necessary or
appropriate in connection with the operation ot use of any such computer program,
operating system, application, system, firmware or sottware,

"Tax" or "Taxes" means all federal, state, local and foreign taxes, charges, {ces,
imposts, levies or other assessments, including income, gross receipts, excise,
employment, sales, use, transfer, license, payroll, franchise, stamp, withholding, social
security, unemployment, real property, personal property, alternative ar add on minimum,
cstimated or other taxes, charges, foes, imposts, Iovics ar other assessments, including
unclaimed property and escheat payments, and also including any interest, penalfies or
additions thereto, whether disputed or not.

"Tax Return” means any repart, return, information return, filing, claim for refund
or other information, including any schedules or attachments thereto, and any
amendments o any of the foregoing required to be supplied to a taxing authority in
connection with Taxes.

"I'ransactions" mean the transactions contemplated by this Apreement, the
Ancillary Agreements and the Sale Order,

The following ferms delined elsewherg in this Agreement shall have the respective
meanings therein defined:

Term Sectiari

Assumcd Liabililics Scetion 2.3
Bankrupicy Case . Recitals
Bankruptcy Court Recitals

Rase Purchase Price Section 2.6(a)
Break-Up Trust Section 12.1(i)
Busincss Recitals
Casualiy Event Scetion 5.9

Closing

Closing Date

Closing Payment
Deposit

DL Labs

Documents

Excluded Assets
Exchuded I .iabilities
Qutside Date

Holdback

Holdhack Perind
Pre-Closing 'I'ax Period
Purchasc Price
Purchase Price Adjustment

Section 11.1
Section 11.1
Section 2.6(c)
Section 2.5
Preamble

Section 2.1(h)

Section 2.2
Section 2.4
Scetion 12,1
Seclion 2.6(c)
Section 2.6(c)
Section 2.4(h)
Section 2.6
Section 2.6(b)
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Purchaset Preamhle
Sale Proceeds Secction 2.6
Seller Preamble
Statutory Liens : " Seclion 2.4(d)
Transferred Contracts Section 2.1{c)

SECTION 2

PURCHASE. SALE AND ASSIGNMENT OF PUJTRCHASED ASSETS

2.1.  Sale of Purchased Assets. Subject ta the terms and condilions of this Agreement,
at Closing, Seller shall scll, convey, transfer, assign and deliver to Purchaser, and Purchaser shall
purchasc from Seller and take assignment of, all of Seller’s right, title and interest in the
Purchased Assets maintained or held by, stored by or on behalf of and localcd on or off the
Leased Premiscs or any other location, or if any, in transit to Seller, free and clear of all
Encumbrances (ather than Assumed Liabilities), including, without limitation, any and all of
Seller’s right, title, and interest in the following:

{a)  all rcal property, personal property (tangible or intangible) and any and all
ather assets owned or used in the Business including, without limilation, the Inventory,
the Leaschold Improvements, all machincry, cquipment, mock-ups, designs,
spceifications, samples, mechanical devices, raw materials, kitchen equipment, kitchen-
related equipment, ingredients, food products, foud-rclaled items and products, food-
relaled cquipment, computers and automatic machinery, dies, casts, moldings, application
systems, servers, and systems hardware and networking and communications cquipment
and assets, all telephone, iclex and telephone facsimile numbers and other directory
listings used in connection with the Business, furniture, furnishings, fixtures, olTice
supplies, tools, artwork, security deposits, rugs, mats, appliances, devices, engines,
televisions and other video equipment, plumbing electrical and mechanical fixtures and
other equipment, and other tangible and intangible personal property localed at ihc
Leased Premises or otherwise;

(b) all cash, bank accounts, negotiable instruments and cash equivalents,
securities, instruments, and investments of Seller;

; (w) the Member Databasc and all Accounts Receivable;

(d) all rights in, to and under (i) the Membership Agreements, and (ii}
Contracts listed or described on Schedule 2.1(d) attached hercto, as may be amended by
Purchascr in accordance with the last paragraph of this Section 2.1 (collectively, the
"I'ransferred Contracts'™);
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(e) (1) all Intelleclual Properly owned or used in conncetion with the
Purchased Assets or the Business (including all goodwill associated therewith or
symbolized thereby), including, without limitation, trademarks, patents, copyrights,
domain names and other Intelleclual Property of Scller set [orth on Schedule 2.1(c), and
(2} all rights as to, causes of action and other Claims for and/or remedies against
infringements, dilutions, misappropriations, and other violations thereof, rights of priority
and prolection of interests thercin and all tangible cmbodiments thereof]

{H all Permits that relate in any way to the Business or the Purchased Assets
{to the extenl lranslerrable Lo Purchaser),

(g} ali insurance benefits, rights and proceeds, and other refunds, rebates,
discounts and credits, performance and other bonds, security and other deposits, advance
payments, propaid cxpenses and any other prepayments in favor ot Seller to the extent
relating to the Business, the Purchased Assets, or the Assumed Liabilities (to the extent
transferable to Purchaser);

{(h)  all books and records, files, data, reports, advertiser and supplier lists,
marketing, advertising and promotional materials, cost and pricing information, business
plans, and manuals, blueprints, archives, drawings, rescarch and development files, and
other documents, communications, or records that refate in any way to the Business
(collectively, the "Documents"); -

(i} all goodwill associated with the Business and/or the Purchascd Assets;

() (1} all Claims, rights of action, suits or proceedings, whether in law or in
equity, whether known or unknown, that Seller may hold against Purchaser, the Parent, or
their respective atfiliates (except pursuant to this Agreement or an Ancillary Agreement),
and any former employee of Seller to the extent hired by Purchaser after the Closing, and
(2) all Claims, rights of aclion, suits or procecdings, whether in law or in equity, whether
known or unknown, that Seller may held against any parties to a Transferred Contract,
including in respect of the Purchased Asscls and/or any Assumed Liability (any claims
that cannot be assigned to Purchaser pursuant to this Section 2.1{j) shall be released
and/or waived by Seller); and

(k) other than those described in Section 2.1(k), all rights, privileges, Claims,
causes of action and demands in respect of prepayments, refunds, warranty claims,
indemnification agreements in favor of Seller with, and indemnification and similar rights
againsi, third partics, and any other rights or Claims with respect to Purchased Assets,
any Ancillary Agreement, or Assumed Liabilities.



Case 16-11007 Doc 59-1 Filed 08/17/16 Entered 08/17/16 12:55:34 Exhibit A
Page 11 of 71

Purchaser shall have the right, for any or no reason, at any time prior to the Closing Date
to amend (one or more times) Schedule 2.1(d) to add or designale a Conlract as a Transfcrred
Contract, or to remove or exclude any Contract from being a T'ransferred Contract, Upon the
Closing Date, the Transferred Contracts, as determined in accordance with Schedule 2.1{d) in its
form as of the Closing Date, shall be assumcd by Scller, as nccessary, and/or assigned to
Purchaser. :

2.2.  Excluded Asseis. The [ollowing assets are not a part of the sale and purchase
contemplated by this Agrcement and arc cxcluded from the Purchased Assets (collectively, the
"Excluded Assets"):

(a) any Contracts other than the Transfcrred Contracts;
(k)  the Purchase Price;
(c)  any equity security or other interest in Seller or any of its affiliates;

(d) (i) all corporale and/or limiled liabilily company minute bools, equity
interest transfer books, the corporate and/or limited liability company seal of Seller and
all other corporate and/or limited liability company books and records relating solely o
Scller’s organization and existence, and (ii) Documents related solely to Excluded Assets
or Excluded Liabilities, {iii) a copy of Documents which by Law Seller is required (o
retain, (iv) Documents prepared primarily in connection with this Agreement and which
are subject to privilege;

(¢)  other than those set forth in Section 2.1(j} and (k), all Claims, rights of
action, suits or proceedings, whether in law or in equity, whether known or unknown, that
Setler may hold against any third party, foreign or domestic, under any law whatsocver;
and

{I) any distributions of any proceeds arising from the sale of DL Labs’ asseits,
other than the Purchased Assets, by Seller in the Bankruptey Case.

2.3.  Assumed Lisbilitics. Notwithstanding anything in this Agreement, Purchaser
shall only assume the following Liabilities of Seller (collectively, the "Assumed Liabilities"):

(a) all Liabilities relating to the Transferred Contracts or ownership or use af
the Purchased Assetls or the Busincss [irst arising and accruing after the Closing Date
{and for the avoidance of doubt, other than any Liability arising out of or relaied o any
breach, default {(whether monetary or non-monctary), act or omission that oceurred on or
prior to the Clasing); '

-10-
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{b)  all Cure Amounts, if any, with respect to the executory Transferred
Contracts only to the extent not first satisfied via the Allocation of Sale Proceeds as
discussed in Scetion 2.7(a); and

_ {(c)  all Liabilities for Taxes arising out of or attributahle to the Purchased
Assets ar the Business for taxablc years or other taxable periods (or portions thereof) that
commenge Trom and afier the Closing Daie,

24. Excluded Liabilities. Seller acknowledges and agrees that pursuant to the terms
and provisions of Lhis Agreement, Purchaser will not assume any Liability, other than the
Assumed Liabilities. In furtherance, and nat in limitation, of the foregoing, neither Purchaser
nor any of its subsidiaries or affiliates shall assume, and shall not be deemed to have assumed,
and Seller shall rctain any debt, Claim, oblipation or other Liability whatsoever, including, but
not limited to the following {collectively, the "Excluded Liabilities™:

(a})  all Liabilitics which arc not Assumed Liabilitics;

(b)Y  all T.iahilities relating to, asserted in, or arising out of the Bankruptcy Case
{other than Cure Amounts relating (o executory Transferred Conlracls), including, but not
limited to, scheduled claims, proofs of claim that were or could have been filed
{assuming proper notice had been provided) in the Bankruptcy Case and Claims pursuant
to Scetions 503 or 507 of the Bankruptey Code;

{c) all [iabilities associated with any (i} Excluded Assets, or (ii) Contracts
that are not Transferred Contracts; '

{d) all statulory Liens against the Purchased Assets (and related Liabilities),
such as Tax, artisan’s, carriers’, warehousemen’s, materialmen’s and mechanics’ T.iens
(collectively, the "Statutory Liens™");-

(e) all Liabilities associated with any and all indebtedness of Seller for
horrowed money;

- {B)  all Liabilities arising out of or in connection with Claims, litigation and
proceedings (whether instituted prior to or after the Closing) for acts or omissions that
oceurred, or arise from events that oceurred; prior 1o the Closing;

{g)  all penalties, fines, settlements, interest, costs and expenses incurred as a
result of any actual or alleged violation by Seller of any Law prior to the Closing;

{h}  all Liabilitics [or Taxcs arising oul of or allributable to the Purchased
Assets or the Business for any taxable years or other taxable periods (or portions thereol)
that end on or before the Closing Date (the "Pre-Closing Tax Peried™); and

A11-
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(i) all Liahilities in connection with any Employee,

In the event of an inconsistency or conflict between the scope or meaning of "Assumed
Liabilities" and "Excluded Liabilities,”" the scope or meaning of "Excluded Liabilities” shall
govern and.control, If any Liability may be interpreted as both an Assumed Liability and an
Excluded Liability, it shall be treated as and deemed to be an Excluded Liability.

2.5.  Deposit. Upon full execution of this Agreement, Purchaser shall deposit Tifty
Thousand Dellars ($50,000) with Seller (the "Deposit'"}. Upon Lhe occurrence of the Closing, the
Deposil shall be paid to Scller and credited apainst the Purchase Price. Upon the termination of
this Agreement, the Deposit shall be payable pursuant Section 12.2 of this Agreement. '

-2.6.  Purchase Price. The aggregate consideration provided by TPurchaser [or ihe
Purchascd Asscis shall be (i) the Base Purchase Price, (i) net of the Purchase Price Adjustment,
plus (jif) the Assumed |.iahilities (fogether, the "Purchase Price” and the cash component thereof,
the "Sale Proceeds™. '

(a) Basc Purchase Price, An amount in cash cqual to Five Hundred Thousand
Dollars {$500,000) (the "Base Purchase Price").

. (b)  Durchase Price Adjustment. The Basc Purchase Price shall be increased
cn a dollar-for-dollar basis in an amount equal to the cash on Seller’s Balance Shest at
the Closing Date (collectively, the "Purchase Price Adjusiment").

(c) Holdback. The balance of $30,000 of the Purchase Price (the "Holdback")
shall be withheld by Purchaser at Closing and payable to Seller, subject (o possible
reduction or delerred paymont under Scetion 11,2, by wire transfer three (3) months after
the occurrence of the Closing Date (the "Holdback Period").

2.7.  Allocation of the Sale Proceeds. Seller shall distribute the Sale Proceeds at
Closing as needed Lo permil the sale of the Purchased Assets free and clear of all Encumbrances.
On the Closing Date, Seller, or Purchaser with Seller’s consent, shall pay Sale Proceeds, in
whole or in part, (in such amounis as agreed to in writing by the Parlics) to the following
Persons;

(a} the Landlord in respect of any Cure Amounts under the Lease, Operalor
Conlract, or any olher execulory Trans{erred Contract;

(b}  Congeni Law Firm, LLLC in the amount of $10,000 as retainer to be
applied to outstanding fees and costs, subjecl to Bankruptey Court approval,

(c) holders of [.igns, i any, in full and final satisfaction of any amounts owed
by Seller.

-12-
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2.8.  Excluded Assets and Liabilities. Notwithstanding anything in this Agreement,
Purchaser shall not purchase any Excluded Assels nor assume any ol the Excluded Liabilitics.

SECTION 3
REPRESENTATIONS AND WARRANTIES OF SELLER

Seller hereby represents and warrants to Purchaser as follows:

3.1.  Authorization. Seller has all requisite power and authority to execute and deliver,
and catrry out its obligations under this Agreement and the Ancillary Agreements, and to perform
its oblipations hereunder and thereunder, and to consummate the Transactions (subject to entry
of the Sale Order).

3.2, Orpanization and Good Standing. Seller is duly organized, validly existing and in
good standing under the laws of the jurisdiction of its incorporation, organization, or formation,
as applicable and duly qualificd 1o do business and in good standing in cach jurisdiction in which
the ownership, use or leasing of its assets and properties, or the conduct or nature of its Business,
makes such qualification necessary. Seller has the corporate or limited liabilily company powcr
and authorily, as applicable, to carry on its Business as it is now being conducted and to own,
operate and lease the Purchased Assets.

3.3. Consents and Approvals. The consummation of the Transactions by Scller will

nol require any other canscnt, approval, or authorization of any Person or (fovernmental

_ Authority not already obtained, or natification to, or other action by any Person or Governmental

Authority not already completed, as to each except for the NYCEDC Conscnl and the enfry of
the Sale Ordcr.

3.4, Compliance with Law. Seller (i) has not received notice that it is in violation of
any Law applicable to the Business, and (ii}, (o the Knowledge ol Scher, is not under
investigation with respect to any violation of any Law applicable to the Business.

3.5. Free and Clear Title o Purchascd Assets. Scller owns and has good, valid and
marketable title to all Purchased Assets, At Closing, the Purchased Assets will he delivered by
Seller to Purchaser free and clear of all Encumbrances.

3.6. [Intentionallv I.ett Blank].

3.7. No Broker or Finder. No broker, finder, or financial advisor has been engaged by
Seller or is otherwise entitled to any brokerage, finder’s or other lee or commission in connection
with this Apreement or the Transactions.

13-
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3.8,  Insurance. All of the insurance policies of Seller with respect 1o the Purchased
Assets, the 1.eased Premises, and/or the Business are in full force and effect, and Seller is not in
material default with respect to its obligations under any such policy.

3.9. Lifigation. There arc no Actions or Claims by or before any Governmental
Authority pending or, threatened in writing against Seller that question or challenge the validily
ol this Agreement, any Ancillary Agreement, or any action taken or proposcd to be taken by
Sclier pursuant hereto or thereto, and there are ne Actions or Claims by or before any
Governmental Authority pending or, to the Knowledge of Seller, threatened against Seller that
involve or affeet the Purchased Assets or the Business, or may have a Material Adverse Effect,
or materially impair or delay the Closing Fraudulent Transfers. Teo the knowledge of Seller, no
transfers of assels fom the Parent or any other Person in the six years priot to the filing of the
Bankruptcy Case would constitute a fraudulent transfer under the Bankruptcy Code or
comparable state law.Intellectual Property Rights.

(a) Seller; (i) has not licensed or transferred any rights to any Intellectual
Property, and (ii) owns, (iii) otherwise has the right pursuant to a valid written license,
sublicense or other Contract, or (iv) has public domain or other legal access without nead
of a license, lease or consent ol any third party, (o the Inicllectual Property, free and clear
of all Encumbrances, and has the right to use all such Intellectual Property as currently
used in the Business.

(by  Scller is nof eurrently in receipt of any written notice asserting that any of
its Intellectual Property is invalid or that the use of such Intellectual Property is violaling
the rights of others. There is no pending or, to the Knowledge of Seller, threatened
opposition, interference or cancellation proceeding before any court or registration
authority in any jurisdiction, (o lhe Knowledge of Sclicr, against any registrations and
applicatians relating to Seller’s Intellectual Property.

(¢} Ta the Knowledge of Sclier, none of the Intellectual Property nor the
conduct of Scller’s Business ov aperations of Seller infringes upon, misappropriates or
otherwise violates, nor within the previous five (5) years has infringed upon,
misappropriated or otherwise violaicd, any Intellcetual Property of others.

{d) To the Knowledge of Sefler, no other Person is engaging in any activity
that infringes, violaies or misappropriates the Seller’s Intellectual Property rights,

(e) After the consummation of the Transaciions, Purchascr will own all of
Scller’s right, tille, and interest in and to or have a valid written license to use all
Intellectual Property on substantially the same terms and conditions as Scller
immedialely prior w the consummation of the 'I'ransactions.

-4
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3,12, Financial Information, Seller has made available 1o Purchascr (i} Scller’s most
recent audited balance sheet (the "Balance Sheet"), and (ii) the unaundited financial projections of
Seller from fiscal year 20{6 through fiscal year 2018 (collectively, the "Financial Information").

3.13. Envircnmental Matters,

(a) Sellers have made available to Purchaser copies of all material site
assessment reports, environmental audit reports, governmental inspection reports,
Environmental Permils, ponding  applications for  Environmental Permits, and
correspondence relating to pending environmental liabilities or obligations, in its
possession, custody or control, regarding environmental matters in connection with
ownership or opcration of the Leased Locations, including compliance with
Environmental Laws. Section 3.13(a) of the Sellers Disclosure Letter sets forth all

Environmental Permits held by any of Sellers that are required for the operation and usc
of the 1.eased |.ocations, in the manner they are currently owned and operated by Ssllers.
True, correct and complete copies of all such Environmental Permits have been provided
(o Purchascr,

(b) Except as otherwise described in Section 3.13(b) of the Sellers Disclosure
Letter:

(D Fach T.ocation has been and is in material compliance with all
applicable Environmental Laws;

(i)  (A) Sellers hold all Environmental Permits that are required for the
awnership and operation of the Business, (B) all such Environmental Permils are
valid and in full force and effect, (C) no appeal nor any other Action is pending 1o
revoke or modity any such Environmental Permit, nor has any notice of an appeal
or Action 1o revoke or modily such Environmental Permit been given to Sellers,
(D) to the Knowledge of Sellers, no other event has occurred which permits, or
after due notice or lapse of time or both would permit, any adverse modification,
revocation or termination of any such Environmental Permit, and () each Seller
is in material compliance with the lerms and conditions of alf such Environmental
Permits. To the exleni required by applicable Environmental Laws, cxcluding
any filings required as a result of the transactions contemplatcd by (his
Agreement, Sellers have filed or will have filed prior to the Closing Date,
pursuant to the deadlines set forth in applicable Environmental Laws to the extent
such deadlines arise prior (o the Closing Daic, all applications necessary fo renew
or obtain any Bnvironmental Permits so as to allow the Purchaser (o continuc to
operate the Leased Locations in compliance with applicable Environmental Laws
through and after the Closing Date;,

(i) No Seller has been served with written notice of any
Environmental Claims, Aclions, proceedings or investigations that are currently
outstanding, and no Cnvironmental Claims are pending or, iv he Knowledge of

-15-



Case 16-11007 Doc 59-1 Filed 08/17/16 Entered 08/17/16 12:55:34  Exhibit A
Page 17 of 71

Sellers, threatened, against any Seller or leased location under any
Environmental Laws;

(iv)  nonc of Scllers, nor any Leased Localions are subjeci to any
outstanding Order, including any administrative, civil or judicial order, decree or
judgment pursuant to Environmental Law or in connection with Hazardous
Materials;

\2 to the Knowledge of Scllers, there has been no Releasc at, beneath
or. from any Leased Location that has resulted in or could result in an
. Environmental Claim; and

(vl)  'There are no (A) underg‘rbund storage tanks, {B) asbestos in a
friablc condition, (C} polychlorinated biphenyls in regulated quantities, or (1)
land[ills or vther wasle disposal arcas, in cach casc, at any Leased Loeation.

3.14. Labor and Emplovment Matters.

(a) Section 3.14(a} of the Sellers Disclosure Letler sels forth a truc and correct
list of all Employees as of July 15, 2016, together with the following information tor each
Employee: (i) name, job title or position and date of hite; (i) the current base salary or
wapge rate; (iii} total W-2 compensation for the most recent completed calendar year; (iv)
the most recent bonus paid for the Companies’® last [iscal ycur and current target or
guaranteed bonus, if any; {v) accrued but unused paid time off, and (vi) employment
status {(i.e., active or on leave or disability; full-time or pait-time). With respect to any
Employce who is not actively at work for any rcason, Sectian 3.14(a) of the Sellers
Disclosure Letter also sets forth the reason for such absence, the daic the Employce’s
absence from work began, and the date the employee is expected 1o return to work, At
least three (3) days and not more than five (5) Business Days prior to the Closing Dale,
Sellers shall (x) update Section 3.14(a) of the Sellers Disclosure Letter, and (y) provide to
Purchaser a truc and correct list, by date and loeation, of all Employees who are
terminated by Selers during the ninely (90) days preceding the Closing Date,

(b) Cxcept as set forth in Seetion 3.14(b) of the Scllars Disclosure Letter: (i)

_ Sellers are in compliance in all material respects with all applicable Law respecting
employment of employees, including without limitation fair employment practices
{including Laws concerning unfair labor practices within the meaning of Section § of the
National Labor Relations Act), terms and conditions of cmployment, collective
bargaining, wages and hours, family leave, safety and health, workers® compensalion,
unemployment insurance, the WARN Act, classification of employees and independent
contractors, discrimination, civil rights, immipration and the employment of non-
residents under the Immigration Reform and Control Acl of 1986, and the collection and
payment of withholding and/or payroll Taxes and similar Taxes; (ii) there are no Aclions,
claims, charges, governmental audits, investigations, administrative proceedings or
gomplaints conceming the employment (or termination of emplayment) of employees or
any employment practices pending or, to the Knowledge of Sellers, lhreaiencd before any
Governmental Authority, and, to the Knowledge of Seller, no basis [or any such maller
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exists; and (lii) Sellers are not liable for any material payment (o any trust or other fund
or lo any Governmenlal Authority, with respect to tnemployment compensation benefits,
social seeurily, disability or other benefits for employees, other than routine payments to
be made in the Ordinary Course of Business and consistent with past practice. Fach
employee, independent contractor, and consultant of Sellers has been, and is, properly
classified as such under applicablc Law. Except 1o the cxtent required by applicable
Law, the employment of each of the Employees may be terminated "at will" and without
notice or penalty of any kind,

{c) ‘There are no collective bargaining apreements or drafts, memoranda of
understanding, lctters or side lellers with respect (o any colleclive bargaining agreement
to which any Seller is a party or by which any Seller is bound applicable to Employees,
(ii) there is no labor strike, slowdown, work stoppage or lockout pending, or to the
Knowledge of Scllers, threatencd against any Scller, (iii) there is no unflair labor praclice
charge or complaint pending or, to the Knowledge of Sellers, threatened against any
Seller in respect of the Business, before the National Tabor Relations Board, and (iv)
neither the execution and delivery of this Agreement nor the consummation of the
T'ransactions shall require the pravision of notice to, appraval of or consultation with any
cmployce, labor union, works council or other employee or [abor organization,

3.15. Taxes.
Except as-set forth in Section 3.15 of the Sellers Disclasure Letter:

{a) Seller has timely filed (taking info account any extensions of time for such
(ilings that have been properly and timely requesicd by the Companics) all Tax Returns
that were required to be filed by Seller. All such Tax Returns were complete and
accurate in all respects. All Taxes owed by Seller (whether or not shown on such Tax
Returns) have been paid. Seller is not currently the beneficiary of any extension ot time
within which to file any such Tax Return.

)] There is no proceeding, audit, written claim pending or, to the Knowledge
of Seller, proposed with respect to any Taxes of Seller, Seller has not received any
written notice from any taxing or Governmental Authority to the effect that such taxing
or Governmenlal Authorily iniends to conduct an audit or investigation of any Taxes

(¢} - There are no waivers or extensions of, or agreements that have the effect
of waiving or extending, any applicable statute of limitations for the assessment or
collection of 'l'axes with respect to the Purchased Assets that remain in effect as of the
date hereof.

{d) There arc no Encumbrances for Taxes upon the Purchased Assets, exeept
for Taxes not yet assessed or not yet due and payable or which are being contested in
good [aith and by appropriale procecdings,
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- (e} Seller has complied in all respects with all applicable laws relating to the
payment and withholding of Taxes relating to the Purchased Assets and such Taxes have
been duly and timely paid to the Taxing Authority responsible for the collection of such
Taxes.

) No taxing or (overnmental Authority has asserted in writing any
deficiency, claim or issue with respect to Taxes or any adjustment to or assessment of
Taxes relating to the Purchascd Asscts that is currently unrcsolved.

{g} Seller has never heen a member of an affiliated group filing & consolidated
federal income Tax Return and does not have any liability for the Taxes of any Person
under Treasury Regulations Section 1.1502-6 (or any similar provision of state, local or
non-1JS law), as a transferes or successor, by contract, or otherwise,

3.16. No Undisclosed Liabilities. There are no Liabilitics against, relating to or
allucting (he Business or any of the Purchased Assets, other than Liabilities (i) incurred in the
Ordinary Course of Business consistent with past practice or (ii) which, individually or in the
aggregate, are not malerial to the Busingss.

3.17. Cuystomer and Member Information, Seller is in compliance with all applicable
laws governing the collection and use of personal information and such collcction and use are in
accordunce with the privacy policics umder which the information was collected. Seller has not
rcecived any written notice or claim asserting violation of any applicable laws governing the
collection and nse of personal information or violation of any privacy policics.

3.18. Mo Subsidiarics. Scller has no direct or indirect subsidiaries.

SECTION 4
REPRESENTATIONS AND WARRANTIES OF PURCHASER

Purchaser hereby represents and warrants to Seller as [ollows:

4.1.  Organization and Good Standing. Purchaser is duly organized, validly exisling
and in good standing under the laws of the jurisdiction of its incorporation, and is duly qualified
(o do business and in good standing in such jurisdiction,

42.  Authorization. Purchaser has all requisite corporate or limiled liability company
power and authority (0 execule and deliver, and carry out its obligations under, this Agreement
and the Ancillary Agreements and (o perform its obligations hereunder and thereunder, and to
consummate the Transactions {(subject to entry of the Sale Order).
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43, Consents and Approvals. The consummation of the Transactions by Purchasecr
will not require any other consent, approval, or authorization of any Person or Governmental
Aulhorily nol already oblained, or nolification to or other action by any Person or Governmental
Authority not already completed, as to each except for the entry of the Sale Order,

SECTION 5
CERTAIN COVENANTS OF SELLER

5.1.  Provision of Records. Seller shall arrange, at Purchaser’s cost, as soon as
reasonably practicable following the Closing for delivery to Purchaser of the Documenls that arc
Purchascd Assets, to the extent not previously delivered. '

5.2, Receipt of Property Relating to Purchased Assets, Subject to the terms and
conditions of this Agreement and applicable Law, if, following the Closing, Seller shall receive
any moncy, cheek, note, draft, instrument, payment or other property which are Purchased
Assets, Seller shall receive all such items in trust for, and as the sele and exclusive property of,
Purchaser and, upon receipt ihereol, shall promptly notlify Purchaser of such receipt and shall
promptly remit the same {or cause the same to be remitted) to Purchaser,

5.3. Conduct of Business Pending the Closing: Treatment of Purchased Asscls and
Leased Premiscs: Trans{orred Confracts,

(a)  From the date of this Agreement through the Closing Date or the earlier
termination of this Agreement, excepl as may be expressly permitted or contemplated by
this Agreement, required, authovized or restricted pursuant to the Bankruptcy Code or
otdered by the Bankruptcy Court, or as otherwise agreed Lo in writing by Purchaser,
Seller shall conlinuc fo operate its Business in the Ordinary Course of Business (it being
understood that such ordinary course may take info account the fact that the Business is
to be operated while in bankruplcy) and as a debtor and debtor-in-possession in the
Bankruptcy Case. Without limiting the generality of the foregoing, from the date of this
Agreement through the Closing Date or the earlier termination of this Agreement, cxcepl
as may be expressly permitled or contemplated by this Agreement, required, authorized
or restricted pursuant to the Bankruptey Code or ordered by the Bankruptey Court, or as
otherwise agreed to in writing by Purchaser, Seller shall not;

(0 conduct the Business and operate and maintain the Purchased
Asscls other (han in the Ordinary Course of Business;

- (i)  take any action that would adversely impacl the preservation of
Seller and the Purchased Assets, or the goodwill of and relationships with
custamers, suppliers, members, vendors, lessors, licensors, licensees, coniraciors,
distributors, agents, Employees and others baving dealings with the Business;
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{iii)  [ail w maintain the Purchascd Asscls in substantially the same
working order and conditions as such Purchased Assets are in as of the date of
this Agreement, ordinary wear and tear and insured casualty excepted;

_ (iv)  directly or indirectly sell (including by sale-leaseback), lease,
transfer, license, mortgage or olherwise dispose of, or agree or commit (in writing
or otherwise) to sell, lease, transfer, mortgage or otherwise dispose of, or
encumber or subject to any Encumbrance {other than an Assumed liability), any
cquily interests in Scller or the Purchased Asscts or inierests therein other than in
the Ordinary Course of Business;

v) enter into a plan, agreement or arrangement of or for any
consolidation, merger, share exchange or reorganization with any Person, effect
any splil, combination, rcdemption, purchasc, repurchasce, rccapitalization,
reclassification or other change in capitalization, issue or sell any equity interesis
or options, warrants, calls, subscriptions or other rights to purchase any equity
interests of Seller (or any economic equivalent thereof), repurchase any equity
interests of Seller, or undertake a complete or partial liquidation of Seller;

{vi}  {uil Lo maintain all Permits of Scller;

(vii) fail 0 maintain in [ull (orec and cffcet existing policies of
insurance with respect to the Dusiness or replacement insurance;

(viii) fail to comply with all of Seller’s obligaticns and duties (a) under
its"Conlracts, and other documents relating o or affecting the Purchased Assets
and the Business, and {b) imposed upon them by all applicable Law;

(ix) incur or permit the incurrence of any Liability individually or in
the aggregate in excess of $25,000, except in the Ordinary Course of Business, or
make or agree (o make any capital cxpendifurgs, other than capital expenditures as
may be required pursuant to any confractual obligations as of the date hereol or as
may be agreed to between Seller and Purchaser;

(x}  sell or otherwise dispose of Invenfory in a manner inconsistent
wilh the Ordinary Course of Business;

_ (xi) collect Accounts Receivable in a manner inconsistent with the
Ordinary Course of Business, or amend, medily, supploment or otherwise alter
customer policies except as may be required to comply with applicable Laws, or
cancel or compromise any material debt or Claim, or waive or release any
matcrial right of Seller that constitutes an Purchased Asset, other than in the
Ordinary Coursc of Business;

(xil) pay or declare or sel aside [or payment any dividend or other

distribution, payable in cash, equity or property, wilh respect lo any cquity
securities, or purchase, redeem or otherwise acquire any of equity securities;
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(xiii) (i) use, modify, duplicate, convey, transfer, or assign the Member
Database, or (ii) fail to maintain the Member Database in the Ordinary Course of
Business;

(xiv) modify, amend, supplement or terminate any Cantract, except in
the Ordinary Course of Busingss;

(xv) 1ail to keep or cause to be kept its books, accounts and records in
the usual and regular manner and in material compliance with all applicable
T.aws;

(xvi) except otherwise required by applicable Law, (I) grant, pay or
provide any severance, relenlion or (erminalion paymenils or benefits to any
director, officer or Employee of any of Sellers, except in the Ordinaty Course of
Business consistent with past practice, (T1) except for travel and expense advances
in the Ordinary Course of Business, loan or advance money or other property to
any Employee, officer, direclor, or [ormer employee, officer or dircctor, (1)
increase the compensation, bonus, welfare, severance or .other payments or
benefits of, or pay any bonus to, any director, officer or Employee, other than in
the Ordinary Coursc ol Busincss consistent with past practice (but in no event
causing an increase in Sellers’ aggregate compensation expense by more than
$100,000 per annum), (TV) establish, adopt, amend or terminate any benefit plan,
other than in the Ordinary Course of Business consistent with past practice or as
may be required by applicable Law; or (V) take any action to accelerate the
vesting or payment, or fund or in any other way sccurc the payment, of
compensation or benefits under any benefit plan, to the extent not already
provided in any such Plan;

(xvii) make any material changes in its operations, accounting methods
or practices, except in accordance with GAAP,

(xviii} (A) incrcase the annual level of compensation (including benefits)
of any Employee, other than as required pursuant to a Contract, (B) increase the
annual level of compensation payable or to become payuble lo any of their
respeciive execuotive officers, (C) grant any unusual or extraordinary bonus,
benefit or other direct or indirect compensation to any employee, director or
consultant, (D) Increase the coverage or benefils available under any (or creating
any new) severance pay, termination pay, vacation pay, company awards, salary
continvation for disability, sick leave, deferred compensation, bonus or other
incenlive compensalion, insurance, pension or other benelil plan or arrangement
made o, for, or with any ol the dircelors, officers, Employces, agents or
representatives of any Seller or otherwise modifying or amending or terminating
any such plan or arrangement, (E) enter into any new employment, deferred
compensation, severance, consulting, non-competition or similar agreement (ar
materially amending any such agreement} to which any Sclier is a party or
involving an Cmployee of any Seller whose annual compensation and bonus
(inchuding benefits) would be in excess of $100,000, or a director or officer ol any
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Seller in his or her capacity as an Employee, dircetor or officer of any Scller, or
(F) enter into any collective bargaining agresment (including successor collective
bargaining agreements);

(xix) cause or permit any Seller to redeploy or significantly increase the
number of Employees, other than in the Ordinary Course of Business (including
seasonal hires) consistont with pasl practice;

(xx) make any loan or advance to any Person;

(xxi) agree to voluntarily change or attempt to change, or cause or
permil Scller to aprée to voluntarily change or attempt to change, the current
zoning of the Leased Premises to the extent such change imposes any additional
restrictions on the use of the Leased Premises;

(xxii) Settle or commence any Action or complaint {including any Action
or complaint brought by or againsl any Governmental Authority) other than
collection, default or other proceedings in the Ordinary Course of Business;

(xxiii) settle any condemnation or insurance Claims;

(xxiv) enter into any transaction or take any other action that could
- rcasonably be expected to cause or constitute a breach of any representation or
warranty made by Scller herein;

(xxv) [ail (o Ole any Tux Return or pay any Tax on or betore the due date
therenf, or file any amended Tax Return, make any material change in uny
method of 'I'ax accounting, make any material change in any Tax election, settle
or compromise any Tax audit or Praceeding, settle or compromise any Tax Claim
or assessment, or consenl (o any exlension or walver of the limitation period
applicable to any Claim or assessment with respect to Taxes,

{(xxvi) cause or permit Seller ta engage in any new line of business;
(xxvi) ¢nier inlo any oral Contract; or

{xxviii) enier into ¢ Contraci, commilment or arrangement {oral or written)
to do any of the foregoing, or authorize, recommend, propose or publicly
announce an interition to do any of the foregoing actions.

(b  From the date of this Agrcement through the Closing Date or the earfier
termination of this Agreement, Seller will maintain any and all Purchased Assets and the
Leased Premises in good repair, order, and condition {ordinary wear and tcar excepted),
and Scller shall not (i) take any action that would adversely impact the Closing or the
Transactions; (ii} violate, modify, amend or terminate any of the Transferred Conlracls or
waive, release or assign any material rights or claims under any of the Transferred
Contracts or relating to the Purchased Assets; (iii) incur or permit the incurrence ol any
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Assumed Liability; (iv) settle or compromise any Teax Claim or assessment, or consent to
any extension or waiver of the limitation period applicable to any Claim or assessment
with respect to Taxes; (v) enter into any Contract cxcepl as conlemplaled by ihis
Agreement or otherwise necessary to consummate the ‘I'ransactions or as may be agreed
to between Seller and Purchaser; or (vi) enter into a Contract, commitment or
arrangement {(oral or written) to do any of the forcgoing, or authorize, recommend,
propose or announce an intention to do any of the foregoing unless agreed to between
Seller and Purchaser,

S4. Communication with Parties to Contracts. Scller agrces to cooperate with
Purchaser 1o facililale the establishing of any new agreements {to the extent required) to be
effective upon Closing with Scller’s supplicrs, tcnants, lenders, vendors, Employecs and other
parties, Purchaser may not communicate with any such parties without advance written consent
ol Scller.

5.5.  Access to Infermation. Upon reasonable notice by Purchaser, Purchaser and its
representalives shall have reasonable aceess during normal business hours al any time belore
Closing, 1o (i) the Purchased Assets and Documents relating or (i) the Documents relating to the
Business, and during such period Seller shall furnish to Purchaser, at Purchaser’s expense, all
information concerning the Purchased Assets as Purchaser may reasonably request. Scller shall
provide or cavse to be provided to Purchaser, at Purchaser’s expense, such copies or extracts of
Documents constituting Purchased Assets as Purchaser may reasonably request.  Any
inspeclions, examinations and audits shall be conducted during normal business hours by
Purchaser’s employees or agents upon reasonable advance notice. Motwithstanding anything in
this Agreement to the contrary, Seller shall not be required to provide access to or to disclose
information where such access or disclosure would be rcasonably likcly ta (i) breach any
agreement with any third party (other than the Operator Contract and Lease), (if) constitute a
waiver of or jeopardize the atiorney-client or other privilege held by Seller, or (iii) otherwisc
-violate any applicahle Law, '

5.7. Transfer of Permits. D[xcept for those Permits that are not transferable to
Purchascr by Law, Scller shall use commercially reasonable cfforts to cause the issuance or
iransfer at Purchaser’s expense of all Permits that relate in any way to the Purchased Assets or
the Business.

5.8.  Free and Clear of Encumbrances. Suhject to entry of the Sale Order, Seller shall

deliver the Purchased Assets to Purchaser free and clear of any Encumbrances, other than the
Assumed Liabilities, at Closing.

- 5.9, Assignability of Certain Contracts. To the extent that the assighment to Purchaser
of any Transferred Contract pursuant (o this Agreeroent is not permitied withoul the consent of' a
third party and such restriction cannot be effectively overridden or canceled by the Sale Order ar
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other related order of the Bankruptcy Court, then this Agreement will not be deemed to
constitute an assignment of or an undertaking or attempt to assign such Contract or any right or
interest therein unless and until such consent is obtained; provided, however, that Seller will use
its commercially reasonable efforts and cooperate with Purchaser, before the Closing, to obtain
all such conscnts including, without limitation, the NYCEDC Conscal (and [ailurc (o do so shall
constitute a default); provided, further, that if any such consents are not cbtained prior to the
Closing Dale, Seller will cooperate with Purchaser in any lawlul and [easible arrangement
designed to provide Purchaser with the benefits and obligations of any such Contract and
Purchaser shall be responsible for performing all obligations under such Contract required to be
perlormed by Seller on or afler the Closing Date Lo (he extent sct forth in this Agreement. For the
avoidance of doubt, the efforts contemplated by this Section 5.9 shall not include any obligation
by Seller to pay money (advance or otherwise) to any third party or to incur out of pockct
cxpenses unless Purchaser lunds such amount(s,

5.10. Reiection of Contracts. Seller shall reject or otherwise terminate or cancel, any
Conlract that is nol a Transferred Contract effective as of the Closing Date or at any other time
agrecd to by the Parties,

5.11. Financing; Cash Collateral. No agreement, order of a court, or other document
cvidencing or approving credit, debt, or financing obtained or incurred, or usc of cash collateral,
by ar in favor of Seiler hefore or after the date of this Agreement and prior to the Closing, shall
limit, impair, release or waive Purchaser’s rights, defenses, remedies, Claims or causes of action
pursuant to this Agreement, the Sale Order and/or the Bid Procedures Order.

5.12. Casualty Loss. Notwithstanding any provision in this Agreement, if at or prior to
the Clusing Date, any portion of the Purchascd Asscls or Busincss is (i} condemned or taken by
eminent domain or (i) is damaged or destroyed by fire, flooding, storm or other act of God, any
act of terrorism or any other casualty event (each of the foregoing, a "Casually Event™), Scllor
shall notify Purchascr of such Casualty Event and Seller shall, before the occurrence of the
Closing, either (a) pay or cause to be paid, as the case may be, any and all insurance proceeds
thereof to Purchaser or (b) assign 10 Purchaser the right to payment of such insurance proceeds;
provided, however, that a condition precedent to Seller’s ability to assign the right to payment of
such insurance proceeds in (b) shall be Seller’s prior provision of evidence satisfactory to
Turchaser thal Seller has an uncontested righl 10 payment of such insurance procecds cnforceablc
against the insurer (and in the event the provision of such evidence would delay the Closing
beyond the Ouiside Date for reasons outside the Seller’s control, the Gutside Dale shall be
automatically cxtendod by thirty (30) days). From the date of this Agreoment and through the
Closing Date, Seller shall prepay and maintain at its own cost and expense (including all

premiums, lees, charges, and deductibles) insurance in an aggregate amount of not less than onc
million dollars ($1,000,000) for any Casualty Event that may occur with respect to the Purchased
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Asscts or the Business, Any such insurance policy(ies) shall be maintained with an insurcr
licensed to issue insurance policies in New Yark.

For the avoidance of doubt, Purchaser shall not be entitled 10 a credit against, or {0 oltherwise
deduct trom, the Purchase Price for the amount of any Losses caused by a Casualty BEvent.
However, Purchaser may, in its sole discretion, elect to terminate this Agreement if the amount
of such Losses in excess of any recoverable insurance proceeds are greater than One [Tundred
Thousand Dollars {$100,000). '

SECTION 6
CERTAIN MUTUAL COVENANTS

6.1.  Approvals and Filings. Subjcct to the terms and conditions of this Agreement,
each of the Parties shall use commercially reasonable effarts to take, ot cause to be taken, all
action and to dg, or cause to be done, all things necessary, proper or advisable under applicable
laws and regulations to consummate and make effective the ‘'ransactions. Seller ghall make or
cause to be made all filings and submissions under laws applicable to Seller, if any, as may be
required for the consummation of the Transactions. Purchaser, an the onc hand, and Seller, an
the other hand, shall coordinate and reasonahly coaperate in exchanging such information and
reasonable assislance as may be requesied by either of them in connection with the filings and
snbmissions contempiated by this Section 4.1.

6.2. Notiﬁca’[ion of Certain Matters.

(a) Seller shall give notice as soon as reasonably practicable to Purchaser, and-
Purchaser shall give notice as soon as reasonably practicable to Seller, of (a} any notice
or other communication from any Person alleging that the consent of such Person which
is or may be required in connection with the Transactions or the Ancillary Agreements is
not likely to be obtained prior to Closing, and (b) any written objection or proceeding that
challenges the Transactions or the entry of the Sale Order and/or the Bid Procedures
Order by the Bankruptcy Court.

(b) In addition, Seller shall give notice as scon as reasonably practicable to
Purchascr upon beeoming aware of:

(1) any facts, circumstances, events or actions the existence,
ocewrenee or laking of which {A) have had, or wanld rcasonably be expected to
have, individually or in the aggregate, a Material Adverse Effect on the Purchased
Assets or Closing, (B) have resulied in, or would reasonably be expected to result
in, any representation or warranty made by Seller herein not being true and
correct, or (C) have resulted in, or would reasonably be expeciced to result in, the
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failure of any of the conditions set forth in Section 8 or Section 9 of this
Agreement to besatisfied; or

(i} any Actions commenged or Claim asserted, to the Knowledge of
Seller, threatened against, relating to or involving or otherwise affecting the
consummalion of the Transaclions or any of the Ancillary Agreements,

Purchaser’s receipt of information pursuant to this Section 6.2 shall not operate as a
waiver or otherwise affect any representation, warranty or agreement given or made by Seller in
this Agreement,

6.3,  Further Assurances. Upon the written request of Purchaser or Seller, as the case
may be, Seller or Purchaser, as the case may be, shall, forthwith cxceute and deliver, or cause {o
be executed and delivered, such insiruments and other documents and perform or cause to be
performed such acts and provide such information, as the requesting Party or ils counsel may
reasonably request to evidence or ellteluale the Transactions or for the performance by Setler or
Purchaser, as the case may be, of any of its other obligations under this Agreement or the other
instruments delivered in connection herewith.

SECTION 7
EMPLOYEE MATTERS

7.1. Employment. Purchaser shall have no obligation 1o make an olfcr or promisc to
oller cmployment to any Emplayee of the Seller or the Business, hut Purchaser may make any
such offers of employment after the Closing.

7.2. No Liability fo Purchaser,  Nolwithslanding anything contained in this
Agreement, Purchaser shall not he liable for any wages, remuneration and other obligations,
Claims and Liabilities, whether actual or ¢conlingent, (A) associaled with any Employee ar other
service provider of the Seller ar the Business, including in connection with any termination ol
any such service relationship, and/or (B) thal arise at any lime with respect to any bencfit plan, or
any other severance, retention, employment, change-of-control, pension, retirement, equity or
other employee plan, program, policy, practice or agreement sponsored, maintained, confributed
to (or required to be contribuled 10) or entered into by Scller.

73. No Implied Limitations or Vhird Party Rights. Notwithstanding the foregoing,
nothing in this Section 7 or elsewhere in this Agreement, express or implied, shall give any third
party (including any Employee or any [amily member or beneficiary of any Employee or frustee)
any right to enforce the pravisions of this Agreement or ohligate Purchaser or any of its affiliates
to retain the employment of any particular Employee for any period of fime or to maintain any
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particular employee benefit plan or practice, any benefits or level of benefits thereunder, or any
other henefit, for any period of time.

SECTION 8
CONDITIONS TO PARTIES® OBETGATIONS

The obligation of the Parties to consummate the Transactions is subject lo satisfaction
{unless waived in wriling by the applicable Party) of cach of the following conditions on or prior
to the Closing Date:

8.1.  Representations and Warranties. The representations and warranties of each Party
in this Agreement shall be true and correct in all malerial respocls on and as of the Closing Date
cxcept ta the extent expressly made as of an earlier date, in which case as of such earlier date.

8.2. Compliance with Agreements. Each Party shall have performed and complied in
all material respects with all covenants and agreements under this Agreement and the Ancillary
Agreements to be performed or complied with by it on or prior to the Closing Date.

8.3. No Injunclions. Nu Governmental Authority of competent jurisdiction shall have
enacted, issued, promulgated, enforced or entered any statute, rule, regulation or non-appealable
judgment, decree, injunction or other order that is in effect on the Closing Daie and prohibits the
consummation ol the Closing.

8.4. Sale Ovder. The Bankruptcy Court shall have entered the Sale Order, in lorm and
substance acceptable to Purchaser and such Sale Order shall be final and non-appealable.

. 8.5. Mo Modification. The Sale Order and the Bankruptcy Court’s authorization to
consummate the Transactions shall not have been (i) reversed, (ii) staycd, or (iii) modificd in any
malerial respect prior 1o the Closing Date, other than with the prior written consent of Purchaser.

8.6.  Closing Deliveries and Obligations. Each Party shall have delivered all items and
satisfied all obligations necessary Lo consummale the Transaclions.

8.7. Fipal Documentation. The Parties must have executed definitive transaction
documents needed to carry out or otherwise consummate this Agreement and the Transactions
contemplated herein, including, withoul limitation, customary representations, warranties,
covenants and indemnities for an asset sale of this nature. '
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SECTION 9
CONDITIONS TO PURCHASER'S OBLEGATIONS

The obligation of Turchaser lo consummale the Transactions is subject (o satislaction
(unless waived in writing by Purchaser) of each of the following conditions on or prior to the
Closing Date: o

9.1. Consenis. " Seller shall have oblaincd consents, in form and substanec aceeptable
to Purchaser, ftom any third party, in order to permit the transfer of all of Seller’s right, title and
interest in and to the Purchased Assets at Closing, free and clear of any and all Encumbrances
(other than Assumed Liabilitics), including, without limitation, the executed NYCED(C Cansent.

9.2. Environmental Approvals. All governmental (federal, state, and municipal)
environmental approvals for the Transactions shall have been obtained.

9.3.  Qther Contracts. The Bankruptcy Court shall have approved assumption and/or
assignment, as applicable, of all of Seller’s rights in, to and under the Transferred Contracts to
Purchaser al Closing, [ree and clear of any and all Encumbrances (other than Assumed
Liabilitics).

SECTION 10
BANKRUPTCY MATTERS

10.1. Bankruptcy Aciions; Sale Hearing; Sale Order, The Parties’ obligations under
this Agreement and any Ancillary Agreemenis are subject to and conditioned upon the Salc
Order becoming [inal and non-appealable. Scller shall use commercially reasonable efforts to (i)
cause the Sale Motion, seeking approval of the Sale Order (and only if the Court is unwilling
approve the Sale Order, the Bid Procedures Order), (o be considered or heard by the Bankruptey
Courl within twenty-cne (21) days of the filing thereaf} (ii} cause the Sale Hearing to be
completed as soon as practicable, (iil) obiain (a) entry of the Sale Order at the Sale Hearing and
(b) if the Salc Order is not enfered on the first date that the Bankruptcy Court considers or
conducts a hearing in connection with the Sale Molion, eniry of the Bid Procedures Order on
such date (unless Purchascr directs othcrwise); and (iv) comply (or obtain an order from the
Bankruptey Court waiving compliance) with all requirements under the Bankrupley Code and
the Tederal Rules of Bankruplcy Procedure in conncction with obtaining approval of this
Agrcement and the Transactions contemplated herein.  All documents concerning the
Transactions {including, but not limited to, the Sale Moticn, any proposed Salc Order, and any
proposed Bid Procedures Order as well as any declaration, atfidavit, motion, response, request,
or statcment) filed on by or on behalf of Seller in the Bankruptey Case shall be in form and
substance acceptable to Purchaser. TFurther, Seller shall obtain extensions of time o assume or
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reject executory contracts and/or unexpired leases to which Scllor is a party through and
including the Closing.

SECTION 11
CLOSING

11.1, The Closing, The closing of the purchase by Purchaser from Seller and sale,
transter and assignment by Seller ta Purchaser of the Purchased Assets (the "Closing") shall be
held on the second (2nd) business day after the satisfaction or waiver of the conditions set forth
in Section 8, Section 9 and Section 10 of this Agreement (excluding those conditions which by
their nature are to be satistied as paft of the Closing), or at such other time as the Parties may
otherwise agree (the "Closing Date™). The Closing shall be held at the offices of Dentons US
LLDP, 1221 Avenue of the Americas, New York, NY 10020 or al such other localion as the
Partics may agree. All of the Transactions shall be deemed to be consummated on a concurrent
and simultaneous hasis. The Closing shall be effective as of 12:01 a.m. New York City time on
the Closing Dale,

(a) Seller’s Deliveries at Closing. At the Closing, Seller shall deliver (or
cause 0 be delivered) 1o Purchaser the following:

) the duly executed Ancillary Agreements to which it is a party,
including the Assignment and Assumption Agreement, Bill of Sale, and the
Assignment of Tntclectual Property;

(ii)  as nccessary, [ully cxceuled consents, in form and substance
acceptable to Purchaser, to assignment of all of Seller’s rights in, to and under the
Intetlectual Property;

(iii)  fully executed consents, including the NYCEDC Consent, oblained.
pursuant to Seller’s obligations under Section 3.2 of this Agreement;

{iv)  such transler tax forms as required by laxing or Governmental
Autharities; and

{v)  keys to the building entrances, garage, mailbox, machinery, safe
deposit boxes, equipment, (rucks and aulomobiles and any locks concerning the
Purchased Assets.

{bY  Pavments at Closing. At Closing, Purchaser shall deliver {(or cause to be
delivered) the Closing Payment, less the Deposit, in cash by wire transfer of immediately
available funds to an account or accounts designated in writing by the Parties at least two
(2} business days prior lo Closing. The Sake Proceeds, including the Post-Closing
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Paymecnt, shall be paid and distributed pursvant to Sections 2.6 and 2.7 and as set forth on
the funds-flow statement to be agreed by the Parties.

(¢) f’urchascr’s Deliveries to Seller al Closing. Al the Closing, Purchaser
shall deliver (or cause to be delivered) to Seller the following:

(i) the duly executed Ancillafy Agreements to which it is a party,
ineluding the Assignment and Assumption Agreement, and

(iiy  properly compleled resale exemption cerlilicates and other similar
ceriificates or inslruments as are applicable (0 claim available cxemptions from
the payment of sales, transfer, use or other similar Taxes under applicable Law.

11,2, Holdback Payments, Purchaser is entitled fo withdraw funds, receive payments
from, or otherwise withhold funds in the Ioldback in the event that Purchaser incurs or may
incur any Losses arising out of, based upon or resulting from: {i) any inaccuracy of any
representation or warranty of Seller which is contained in this Agreement: or (ii) any breach or
non-fulfillmenl by Seller of any covenants, agreements, or other obligations contained in or
otherwise related to this Agreement and the ‘I'ransactions. For the avoidance of doubt, "Losses”
under this Section {1.2 shall include all reasonable fees, costs and expenses of any kind related
to Losses, including withoul limitation, allorncy’s [tes. Upon {ive (5) Business Days written
notice to Seller, Purchaser shall also have the right to withdraw, receive payment from, or further
withhold funds from the Holdback equal to a reasonable and good-faith estimate of Losses’
arising [rom, or likely (o arise from, any ¢laim or disputc rclating to this Scction 11.2 pending the
resolution thereof. I any such claim is resolved following the Holdhack Period and Losses with
respect to such claim are less than the amount withdrawn, paid to, or withheld by Purchaser,
Purchascr shall, within a rcasonable time, rcleasc any amount due to Seller with the amount
remaining following the Holdback Pertod to be used solely as recourse for the particular claim
pending, or olherwise released (o Sciler. In the event thal no such ¢laims Tor Losscs have been
made against or with respect ta the Holdback, the entire payment shall, within a reasonable time
after the Tloldback Period ends, be distribuied 1o Seller,

SECTION12
TERMINATION12.1 Terminalion. Anything in this Agreement to the contrary
notwithstanding, this Agreement and the T'ransactions may be terminated in any of the following
ways at any time before the Closing and in no other manner, subject to the provisions hereol:

(a) at any time by mulual wrillen consent ol Purchascr and Scller;

(b) by Purchaser, if the Closing has nat occurred on or hefore the earliest of
(i) 50 days after entry of the Bid Procedures Order by the Bankruptcy Court, (ii) 21 days
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after entry of the Sale Order by the Bankruptcy Court, or (iii) September 21, 2016 (the
"Qutside Date");

(c) by either Party, if the other Party has breached any material representation,
warranty, covenant, or agrecment sct forth in this Agreement and such breach is not curcd
n alt material respects by the earlier of fifteen (15) calendar days after written notice
thereol, or the Quiside Date;

(d) by Purchaser, if (i) neither the Sale Order nor the Bid Procedures Order
has been entered by the Bankruptcy Court an or before August 31, 2016, or (ii) the Bid
Proccdurcs Order is catered by the Bankrupicy Court on or before by August 31, 2016

- but the Sale Order is not enﬁcred by the Bankruptey Court on or before August 31, 201 6;

(&) by Purchaser, if any creditor or other party obtains relief from any stay to
[oreclose on or lake any other aclion againg any of the Purchased Assets or the Business;

1] by Purchaser, if the Break-Up Fee is not approved by the Bankruptcy
Court on or before August 31, 2016, assuming the Sale Order approving the Transactions
is not cntered on or before that date;

(& by Purchaser, if Seller makes any filing with the Bankruptcy Court or
takes any other action inconsistent with this Agreement or the Ancillary Agreemerits;

(hy  automatically (without notice or any other action), with such termination
deemed to be by Purchaser, if Seller closes an Alternative Transaction, provided,
however, that Scller shall deposit and scpregaie the [ull amount of the Break-Up Fee in
Seller’s attorney’s trust account (the "Brealc-Up Trust™) upon the date that is the earlier of
(i) Seller’s execulion of an agreement for an Allernative Transaclion or (ii) approval of
any agreement for an A lternative Vransaction by the Bankruptey Court or other court of
competent jurisdiction. '

For the avoidance of doubt, Purchascr agrees to scrve as a back-up bidder in the
event that there is a higher and better proposed ARernative Transaction approved by the
Bankrupicy Court until 5:00 p.m. (prevailing Lastern Time) the day of the closing of such
Altcrnative Iransaction, on and subject to the terms and conditions sct forth in this
Agreement (and pravided that there has heen na breach or termination of this Agreement,
including without limitation pursuant to the provisions in Sections 12.1(a)-{g} hereol).

12.2. Etfects of ‘lermination. W this Agreement is terminated pursuant to
Section 12.1(a), this Agreement forthwith shall become null and void, and no Party shall have
any liability or further oblipation rclating (o this Agrcement o any other Party, I this
Agreement is terminated pursuant to Section 12.1(b}-(g), the Party not at fault may assert claims
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against the other Party. If this Agreement is terminated pursuant to Section 12.1(h), the Deposit
and the Break-Up Fee shall immediately be paid by Seller to Purchaser.

SECTION 13
TAXES

13,1, Taxes Related to Purchase of Purchased Assets. Purchaser shall be solely
regponsible for the payment of any state and local sales, transfer, recording, stamp or other
similar transfer taxes that may be imposed on the sale, transfer, assignment and delivery of the
Purchased Assets and not exempted under the Sale Order (Seller shall seek such exemption in
the Salc Order), along with any recording and [ling [ces. Al the Closing, Purchascr shatl remit
to Seller such properly completed resale exemption certificates and other similar certificates or
instruments as are applicable to claim available exemptions from the payment of sales, transfer,
us¢ or other similar Taxes under applicable Law, Purchaser and Seller shall cooperate in
preparing such forms and shall execute and deliver such affidavits and forms as are reasonably
requested by (he other Party.

13.2. Tax Treatment, The Parties acknowledge and agree that Purchaser shall be
treated as the owner of the Purchased Asscls [or tux purposes as of the Closing Date and no
Party, on a Tax Return or otherwise, shall take any position inconsistent with such treatment.

13.3. Tax Refunds and Rebates, Liability. Seller hexeby agrees (o pay to Purchascr any
Tax refunds, Tax rcbales, or other similar such amounts received relating fo Seller or the
Business attributable to any taxable years or other taxable periods (or portions therecf) on or
after the Closing.

13.4, Cooperalipn. Purchascr and Scller aprec to furnish or cause to be furnished to
each other, as promptly as reasonably practicable, such information and assistance relating to the
Purchased Assets as is reasonably necessary for the preparation and filing of any Tax Return, for
the preparation for and proofl of facls during any Tax audit, for the preparation for any ‘l'ax
protest, for the prosecution or defense of any suit or other proceeding relating to Tax matters and
for the answer of any governmenlal or regulalory inguiry relating (o Tax maltters,

SECIION 14
MISCELLANEOUS

14.1. Survival of Representations and Warranties and Covenants. Until the Closing, all
representations and warranties and covenants herein shall be operative and in full force and
effecl. All reprosentations and warranties and covenants contained herein shall terminate and
shall nat survive the Closing, except that covenants that by their terms are to be performed aller
Closing shall survive Closing in accordance wilh their lerms,
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14.2.  Entircty of Agreement: Amendments and Waivers. This Agreement (including all
schedules and exhibits hereto), together with the Ancillary Agreements and certificates delivered

hereunder, state the entire agreement of the Parties with respeet (0 the subject matter hereof,
merge all prior ncgotialions, agreements and understandings, if any, and state in full all
representations, warranties, covenants and agreements which have induced this Agreement.
Each of Seller and Purchaser otherwise makes no other representations or warranties including
any implied representations or warranlies. This Agreement can be amended, supplemented or
changed, and any provision hereof can be waived, only by wrillen instrument making specific
relerence fo this Agreement signed by the Party against whom enforcement is sought, The
waiver of a breach of any provision of this Agreement shall not operate or be construed as a
waiver of any other or subsequent breach. No faflure to exercise, and no delay in cxercising, any
right, power or remedy hercunder shall operate as a waiver thereof, nor shall any single or partial
exercise of such right, power or remedy preclude any other or further cxereise lhereol or lhe
cxercise of any other right, power or remedy. '

14.3, Assignment, Without the prior writtcn consent of all Parties hereto, neither this
Agreement nor any of the tights, interests or obligations hercunder shall be assigned, by
operation of Law (including, wilhout limitation, by merger or consolidation) or otherwise.

14.4.  Suvccessors and Assipns; No Third Parly Beneliciaries. This Agreement shall be
binding upon and inure to the henefit of the Parties and their respective successors and permiited
assigns, This Agreement shall not confer any rights or remedies upon any Person other than the
Parties and their respective successors and permilted assigns,

14.5. Governing law, Jurisdiction. This Agreement shall be governed by, and
construcd and cnivreed in accordance with, the laws of the State of New York applicable to
contracts made and to be entirely performed therein, except to the cxtent thal such laws are
superseded by the Bankruptey Code. In the event of any controversy or claim arising out of or
relating to this Agreement or the breach or alleged breach hereof, each of the Parties irrevocably
() submits io the exclusive jurisdiction of the Bankruptey Court, (b) waives any objection which
it may havc at any time to the faying of venue of any aclion or proceeding brought in Lhe
Bankruptey Court, {c} waives any claim that such action or procceding has been brought in an
inconvenient forum, and (d) agrees that service of process or of any other papers upon such Party
by registered mail at the address to which notices arc required to be sent to such Party under
Seclion 14.9 shall be deemed good, proper and effective service upon such Party.

14.6. Headings. Scetions and the insertion of headings are for convenience of reference
only and shall not affect the construction ar interpretation of this Agreement.

14.7. Construction. In this Agreement (a) words denoting the singular include the
plural and vice versa, (b} "it" or "its" or words denoting any gender include all genders, (c) the
word "inchiding” shall mean "including without limitation," whether or nol expressed, {(d) any
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reference to a statute shall mean (he stalule and any regulations thereunder in force as of the date
of this Agreement or the Closing Date, as-applicable, unless otherwise expressly provided,
{c}any relerence herein to a Section or Exhibit refers to a Section of, or Exhihit to, this
Agreement, unless otherwise stated, and () when calculaling the period of time within or
following which any act is to be done or steps taken, the date which is the reference day in
calculaling such period shall be excluded and if the last day of such period is not a Business Day,
then the period shall end on the next day which is a Business Day.

14.8. - Severability. If any one ar more of the provisions cantained in this Agreement ar
in any other instrument referred o herein, shall, for any reason, be held to be invalid, illegal or
unenforceable in any respect, then to the maximum extent permitted by applicable Law, such
invalidity, illegality or unenforceability shall not affect any ather provision of this Agreement or
any other such instrument.

14,9, MNegotiated Agreement. Seller and Purchaser cach acknowlcdpg that it has been
advised and represented by counsel in the negotiation, execution and delivery of this Agreement
and accordingly aprecs that, if' an ambiguily cexists wilh respect to any provision of Lhis
Agreement, such provision shall not be construed against any Party,

14.10. Notices. All notices, requests, demands and other communications under this
Apreement shall be in writing and shall be deemed given il delivered personally, by electronic
mail {with an appropriate subject heading) or telecopy if receipt is confirmed, or mailed by
registered or cerlified mail (return receipt requested} to the Parties at the following addresscs (or
at such other address for a Party as shall be specified by notice pursvant to this paragraph):

If (o Purchaser: FoodWorks Holdings, LLC
219 Bowery, 12
New York, New York 10002
Email: nick@cathomemade,com
Attn; Nicholas Devane

with a copy to: Dentons US LLP
SoHo Startup and Venture Tech Centre
241 Centre Street
New York, New York 10013
Email: randelph.adler@dentons.com
oscar,pinkas@@dentons.com
Fax: (212) 768 - 6800
Attn:  Randolph K. Adler
- Oscar N, Pinkas

Ifto Seller: DI, Labs, L.1.C dba Brooklyn FoodWarks
630 Flushing Avcnue, Suitc 200
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Brooklyn, NY 11206
Email: drew@thebrooklynfoodwarks.com

with a copy to: Congeni Law Firm, LLC
424 Gravier Street
New Orleans, LA 70130
Email: leo(@congenitawtirm.com
Altn:  Leo Congeni

14,11, Counlerparts; Facsimile Copies. This Agreement may be executed in any number
of copy counterparts, each of which shall be deemed an original, but all of which together shall
conslitute one and the same instrument. Signed facsimile or ,pdf copics of this Agreement shall
legally bind the Partics (o the same cxlent as original documents,

14.12. Specific Performance. Seller on the one hand, and Purchascr on the other hand,
acknowledge that the other Party would be damaged irreparably in the event that this Agreement
or any Ancillary Agreement is not performed in accordance with its specific (erms, is otherwise
breached, or is not consummated as required hereunder. Tn addition to any other rights and
remedies under law or equity, Seller on the one hand, and Purchaser on the other hand, as
applicable, shall be entitled to seck equitable relief, without proof of actual damages, including
an injunction or injunctions or orders for specific performance to prevent breaches of the terms
of this Agreement or any Ancillary Agreement and to enforce specifically the terms and
provisions hereof that are required to be pertormed, Scller and Purchaser further agree thal no
Party shall be required to obtain, furnish or post any bond or similar instrument in connection
with or as « condilion to obtaining any remedy referred to in this Section 14.12, and each Party
irrevocably waives any right it may have to require the obtaining, furnishing or posting of any
such bond or similar instrument.
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IN WITNESS WHEREQF, the Parties have duly executed and delivered this Agreement
as of the date first ahave written,

DL LARS, LLC d/b/a BROOKLYN
FOODWORKS, and its hankruptcy estate

By: %\

Name: Jarge Barrett
Title: Manager of DL Labs, LLC

FOODWORKS HOLDINGS, 1.1I.C

By:
Name: Nicholas Devane
Title: Autharized Signatory
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IN WITNESS WHERFEOF, the Partics have duly executed and delivered this Agreement
as of the date first above written.

DL LABS, LLC d/b/a BROOKILYN
FOODWORKS., and its bankruplcy eslale

By:
Name: Jorge Barrett
Title: Manager of DL Labs, LLC

FOODWORKS ITOLDINGS, LLC

By: /gm/_l

Name: Nicholas Devane
Title: Autharized Signatory
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SCHEDULE. 2,1(d)

Transferred Contracts

Contract Counterparty Contract Description
Name and Address
ACPBKTLLC Commercial T.ease Agreement for 630 Flushing Avenue,

¢/o Acumen Capital Partners, LLC

630 Flushing Avenue
Brooklyn, NY 11206

Suite 200, Brooklyn, NY 11206 dated January 30, 2015, as
amended

NYCEDC
110 William St,
i New York, NY 10038

Operator Contract #47670002 dated October 31, 2014

Precibale Commercial LP
222 Broadway, 19" Floor
New York, NY 10038

Equipment Rental Agreement for Baxter Oven dated March
04, 2016

Precibake Commercial LP
222 Broadway, 19" Floor
New York, NY 10038

Equipment Rental Agreement for WP Oven dated
December 15, 2015

Membership Agreements
{as outlined in Seetion 2, H{d})

License Agreements [or shorl-term kitchen usage wiith
various dates
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Trademarks;

Schedule 2.1 (e}

Intellectnal Property

Exhibit A

Trademark

Jurisdiction

Registration No.

Registration Date

None

Patents:

Paient

Jurizdiction

' ‘ﬁsgistration No.

Registraticn Date

None

Copyrights:

Copyright

Jurisdiclion

None

Domain Names:

Registration Mo,

Registration Date

BPomain Name Registrar Expiration Date
thebrooklynfoodworks.com GoDaddy 03/05/17
foodworksbro_oklyn.conr- GoDaddy 03/05/17
brooklynfoodworks.kitchen GoDaddy 03/05/17
100347817

brooklynfoodworks.nyc GoDaddy 03/0417
brooklynfoodworks.co GoDaddy 03/04/17
foodworks kitchen GoDaddy 03/02/17
bikfoodworks.com GioDaddy 03/02/17
foodworks.nye GoDaddy | : 03/01/17
brooklynfoodworks.com GoDaddy 10/21/16
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EXHIBIT A
Form of Assignment and Assumption Agreement
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ASSIGNMENT AND ASSUMPTION AGREEMENT

This Assignment and Assumption Agreement (this “Assignment™) is made as of August

[*], 2016, by and among FOODWORKS I[IOLDINGS, LLC, a Delaware limited liability

 company, and/or its designee (together, “Purchaser”) and DL LABS, LLC d/b/a BROOKLYN

FOODWORKS, a limited [iability company formed under the laws of Louisiana with foreign

registration in Now York Slate, and ils bankrupley estate (logether, “DL Labs™ or “Seller” and
together with Purchaser, the “Parties,” and individually, a “Party*).

WHEREAS, pursuant to that certain Asset Purchase Agreement dated as of July [+, 201¢
(the “Asset Purchase Agreement”), Seller has agreed to sell, transfer, assign, convey and deliver
to Purchaser all of Seller’s right, title and interest in and to the Transferred Contracts free and
clear of any and all Encumbrances, and Purchaser has agreed to assume, perform, pay and
discharge the Assumed Liabilities; :

WHEREAS, the Asscl Purchase Agreemenl provides that upon the Closing, Scller shall
assign to Purchaser the Transferred Contracts that constitute executory contracts or unexpired
leases under Section 365 of the Bankrupicy Code free and clear of any and all Encumbrances,
and Purchaser shall assume and be responsible for the Assumed Liabilities;

- WHEREAS, the cxceution and delivery of this Assignment is required by the Asset
Purchase Agreement; and

WHEREAS, Seller desires to deliver to Purchaser such instruments as are required in
order to effectuate and evidence the assignment by Seller to Purchaser of the Transferred
Conlracts (hal conslilule cxeculory contracts or uncxpired Ieases under Section 363 of the
Bankruptcy Code free and clear of any and all Encumbrances.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties to this Assignment hereby agree as follows:

L Definitions. Each capitalized tcrm uscd but not defined in this Assignment shall have the
meaning ascribed to il in the Asset Purchase Agreement,

2, Assignment. On the terms and subject to the conditions of the Asset Purchase Agreemenl,
Seller hereby assumes the ‘Transferred Contracts that constitute executory contracts or
unexpired leases under Scetion 365 of the Bankruptey Code, and Seller hereby sells,
transfers, conveys, assigns and/or delivers (o Purchaser, free and clear of any and all
Encumbrances, all of its right, title and interest in and to such Trans{erred Contracis,

3. Assumed Liabilities. On the terms and subject to the conditions of the Asset Purchase
Agrecment, Purchaser hereby assumes and agrees to discharge the Assumed Liabilities,
including all Cure Amoun(s thal relate lo Transicrred Contracts that constitute executory
contracts or unexpired leases under Section 365 of the Bankruptcy Code, For the
avoidance of doubt, it is expressly agreed and acknowledged that Scller will retain, and
Purchaser does not assume, any of the Excluded Liabilities.

4, Governanee. This Assignment is intended to evidence the sale, iransfer, conveyance,

i
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assipnment and/or delivery (o Purchaser, (ree and clear of any and all Encumbrances, of
all Selter’s right, title and interest in and to the Transferred Contracts that constitute
executory contracts or unexpired leases under Section 363 of the Bankruptcy Code, and
the assumption by Purchaser of the Assumed Liabilitics,

Counterparts. This Assignment may be executed and delivered in two or more
counterpart copies via facsimile transmission or via email with scan or email attachment,
Any such counterpart executed and delivered via facsimile (ransmission or via email with
scan or email altachment will be deemed an original for all intents and purposes, and all
such counterparts shall together constitute one and the same instrument.

Successors and Assigns. This Assignment shall bind and inure to the benefit of the
Parties and their successors and assigns. This Assignment is for the sole benefit of the
Partics hercio and (heir successors and assigns, and nothing herein expressed or implicd
shall give or be construed to give to any Person, other than the Parties heretfo and their
successors or assigns, any legal or equitable rights hereunder.

Entire Understanding; Amendments, This Assignment, the Asset Purchase Agreement
and all documents and instruments referred to herein or therein consfitute the entire
agreement and supersede all prior agreements and understandings, both writfen and oral,
among the Parties with respect to the subject matter hereof or thereof. This Assignmenlt
shall not be amended or modified except in a written document signed by the Parties.

Goverming Law: Jurisdiction, This Assignment shall be governed by and interpreted and
enforced in accordance with federal laws and Lhe laws of the Stale of New York, as
applicable, without giving effect to the choice-of-law provisions thereof to the extent that
the application of the laws of another jurisdiction would be required thereby. The
Bankruptey Court shall retain exclusive jurisdiction to interpret and enforee the terms of
this Assignment and to decide any claims or dispules that may arisc under this
Assignment and in respect of the transactions contemplated hereby; provided, however,
that in the event the Bankruptey Court at any time declines to accept jurisdiction, each of
the Partics hereby irrevocably (i) submits to the exclusive jurisdiction of the courts of the
State of New York and [ederal courts located in New York, New York regarding any
such claim or dispute; (ii) waives, to the fullest extent permitted by applicable law, any
ohjection that they may now or hereafter have to the venue of any such claim or disputc
brought in such court or any defense of inconvenient forum for the maintenance of such
claim or dispute; and (iii) agrees that a judgment in any claim or dispute may be enforced
in other jurisdiclions by suit on the judgment or in any other manner provided by
applicable [aw.

Section Headings; References. Section headings in this Assignment are [or convenicnee
of reference only, and shall neither constitute a part of this Assignment nor affect its
interpretation. All words in this Assignment shall be construed to be of such number and
gender as the context requires or permits.

Severability. T any term or other provision of this Assignment is invalid, illegal or
incapable of being enforeed by any rule of law or public policy, all other conditions and
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provisions of this Assignment shall nevertheless remain in full force and effect so long as
the economic or legal substance of the transactions contemplated by this Assignment is
not affecled in any manner materially adverse to any Party. Upon such determination
that any tcrm or olther provision is invalid, illegal or incapable of being enforced, the
Parties hereto shall negotiate in good faith to modify this Assignment so as to cffect the
original intent of the Parties as closely as possible in an acceptable manner (o the end that
the transactions contemplated by (his Assignment are fulfilled to the extent possible.

[Signature Page(s) Follow]
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IN WITNESS WIIEREOQOT, the Parties hereto have executed this Assignment as of the
date first written above.

" SELLER

DI. LABS, LLC d/b/a BROOKLYN
FOODWORKS and its bankrupicy estate

By:
Name: Jorge Barreft
‘Title: Manager of 1J1. Labs, LI.C

PURCIIASER
FOODWORKS HOLDINGS, LLC
By

Name: Nicholas Devane
- Title: Authorized Signatory

100347811
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EXHIBIT B
Form of Iniellectual Property Assignment Agreement
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INTELLECTUAL PROPERTY ASSIGNMENT AGREEMENT

Thiz Intellectual Properly Assignment Agreement (this “IP Assignment™) is made as of
Augusi [*], 2016, by and among FOODWORKS HOLDINGS, [.1.C, a Delaware limited liability
company, and/or its designee (together, “Purchaser™) and DL LABS, LLC d/b/a BROOKLYN
FOODWORKS, a limited liability company formed under the laws of Louisiana with foreign
regisiration in New York State, and its bankruptey estate (together, “DI. T.abs” ot “Seller” and
logether with Purchaser, the “Parties,” and individually, a “Party™).

WHEREAS, pursuant to that certain Assci Purchase Agreement dated as of July [¢], 2016
{the “Assct Purchase Ayreement™), Seller has agreed to sell, transfer, assign, convey and deliver
lo Purchaser all of Seller’s right, fitle and interest in and to the Intellectual Property free and
clear of any and all Encumbrances, and Purchascr has agreed to assume, perform, pay and
discharge the Assumed Liabilitics;

WHEREAS, the cxecution and delivery of this IP Assignment is required by the Asset
Purchase Agreement; and

WHEREAS, Seller desires to deliver to Purchaser such instruments as arc required in
order 1o effectuate and evidence the assighment by Scller to Purchaser of the Iniellectual
Praperty free and clear of any and all Encumbrances.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties to this TP Assignment hereby agree as follows:

[ Definitions. Fach capitalized term used but not defined in this 1P Assignment shall have
the meaning ascribed to it in the Asscl Purchase Agreement.

2. Intellectual Property. Seller hereby grants, sells, conveys, transfers, assigns, delivers and
relinquishes exclusively to Purchaser, all of Seller’s right, title and interest in, to and
under (1) all Intellectual Property owned or used in connection with the Purchasced Asseis
or the Busincss (including all goodwill associated therewith or symbolized thereby),
including, without limitation, all registered and unregistered trademarks, patents,
copyrights, domain names and other Intellectual Property of D, Labs |set forth on
Schedule 2.1(d), and (2} all rights as to, causcs of action and other Claims for and/or
remedics against in(Fingements, dilutions, misappropriations, and other violations thereof,
rights of priority and protection of interests therein and all tangible embodiments thereof
under the laws of any jurisdiction weorldwide, whether arising prior or subsequent to the
date of this TP Assignment, and any and all renewals and extensions thereof that may
hereafter be secured under the laws now ar hereafier in effcel in the United States and in
any other jurisdiction, the same (o be held and enjoyed by Purchaser, its successors and
assigns from and after the date hereof as fully and entirely as the same would have been
held and enjoyed by Seller had this TP Assignment not been made.,

3. Terms of the Asset Purchase Agreement.  I'he terms of the Asset Purchase Agreement,
mncluding but not limited to Seller’s representations, warrantics, covenants, and
agreements, are incorporaled herein by this reference. Seller acknowledges and agrees
that the representations, warranties, covenants, and agreements contained in the Asset

1
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Purchase Agreement shall not be superseded hereby but shall remain in [ull force and
effect to the full extent provided therein. In the event of any conflict or inconsistency
between the terms of the Asscl Purchase Agreement and the terms hereof, the terms of
the Assct Purchase Agreement shall govern,

4. Recordation. Seller hereby authorizes and requests that the Commissioner of Paients
and "T'rademarks of the United Siatcs, and any official of any other country empowered to
issu¢ frademarks, patents, or copyrights, record this IP Assignment, and to issue or
transfor all registrations and applications to Purchaser as owner of all right, title and
interest therein, or otherwise as Purchaser may direct, in accordance with the terms of this
[P Assignment,

5. (Governance, This IP Assipnment is intended to and shall evidence the sale, conveyance,
lransfer, assignment and delivery to Purchaser of the Intellectual Property free and clear
of any and all Encumbrances.

6. Counterparts. This TP Assignment may be executed and delivered in two or mare
counterpart copies via facsimilc transmission or via email with scan or email allachment.
Any such counterpart executed and delivered via facsimile transmission or via email with
sean or email attachment will be deemed an original for all intents and purposes, and all
such counterparts shall together constitute anc-and the same instrument.

7. Successors and Assigns. This [P Assignment shall bind and inure to the benelit of the
Parties and their successors and assigns. This IP Assignment is for the sole benefit of the
Parties hereto and their suceessors and assigns, and nothing herein expressed or implied
shall give or be construcd o give o any Person, other (han the Partics herele and their
suceessors or assigns, any legal or equitable rights hereunder.

g Entire Understanding: Amendments. This IP Assignment, the Asset Purchase Agreement
and all documents and instruments refetred to herein or therein constitute the entire
agreement and supersede all prior agreements and understandings, both written and oral,
among the Partics with rospect (o the subjeet malier hercol or thereof.,  This IP
Assignment shall not be amended or modified except in a wrillen document signed by the
Parties.

9. Governing Law:; Jurisdiction. This IP Assignment shall be governed by and interpreted
and enforced in accordance with federal laws and the laws of the State of New York, as
applicable, without giving cffcet (o the choice-ol-law provisions thereof 1o the exient that
the application of the laws of another jurisdiciion would be required thereby. The
Bankruptey Court shall retain exclusive jurisdiction to interpret and enforce the terms of
this TP Assignment and to decide any claims or disputes that may arise under this 1P
Assignment and in respeet of the transactions conlemplated hereby; proyided, however,
that in the event the Bankruptcy Court at any time declines to accept jurisdiction, each of
the Parties hereby irrevocably (i) submiis to the exclusive jurisdiction of the cowrts of the
State of New York and federal courts located in New York, Noew York reparding any
such claim or dispute; (ii) waives, fo the fullest exten( permitled by applicable law, any
objection that they may now or hereafter have to the venue of any such claim or dispute
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brought in such court or any defense of inconvenient farum for the maintenance of such
claim or dispute; and (iii} agrees that a judgment in any ¢laim or dispule may be enforced
in other jurisdictions by suit on the judgment or in any other manner provided by
applicable law,

Scelion Headings: References. Section headings in this TP Assignment are for
convenience of reference only, and shall neither constitute a part of this IP Assignment
nor affect its interpretation, All words in this IP Assignment shall be construed to be of
such number and gender as the contexl requires or permits.

Severability. If any term or other provision of this TP Assignment is invalid, illegal or
incapable of heing enforced by any rule of law or public policy, all olher conditions and
provisions of this IP Assignment shall nevertheless remain in full force and effect so long
as the cconomic or legal substance of the transactions contemplated by this TP
Assignment is not affected in any manner materially adverse to any Party. Upon such
determination that any term or other provision is invalid, illcgal or incapable of being

‘enforced, the Partics hercto shall negoliate in good faith to modify this TP Assignment so

as to effect the original intent of the Parties as closely as possible in an acceptable manner
to the end that the transactions contemplated by this 1P Assignment are fuifilled to the
extent possible.

|Signature Page(s) Follow]
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N WITNESS WHEREQF, the Parties hersto have executed this 1P Assignment as of the

date first written above.

SELLER

DL LABS, LLC d/b/a BROOKILYN
FOODWORKS and its bankruptcy estate

By:
Name: Jorge Barreit
Title: Manager of DL Labs, LLC

PURCHASER
FOODWORKS HOLDINGS, LLC
By:

Name: Nicholas Devane
Title: Authorized Signatory
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EXHIBIT C
Form of Bill of Sale
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BILL OF SALE

This Bill of Sale is made as of August [+], 2016, by and among FOODWORKS
HOLDINGS, LLC, a Delaware limited liability company, and/or its designee (fogether,
“Purchascr™) and DL LABS, LLC d/b/a BROOKLYN FOODWORKS, a limited Lability
company formed under the laws of Louisiana with foreign registration in New York State, and its

 bankruptey estate (together, “DI, Labg” or “Seller” and fogether with Purchascr, the “Partics,”
and individually, a “Party™).

WHEREAS, pursuanl Lo that certain Asset Purchase Agreement dated as of July 15, 2016
{the “Asset Purchase Agreement™), Seller has agreed to sell, transfer, assign, convey and deliver
to Purchaser all of Seller’s right, title and interest in and te the Purchased Assets free and clear of

any and all Encumbrances, and Purehascr has agreed to assume, perform, pay and discharge the
Assumed Liabilities;

- WHEREAS, the Asset Purchase Agreement provides that immediately upon the Closing,
Seller shall scll to Purchascr the Purchased Asscts free and clear of any and all Encumbrances,
and Purchaser shall assume the Assumed Liabilities:

WHEREAS, the cxccution and delivery of this Bill of Sale is requircd by the Asset
Purchase Agreement; and

WHEREAS, Seller desires to deliver to Purchaser such instruments as are required in
order to effectuate and evidence the sale by Seller to Purchaser of the Purchased Assets free and
¢lear of any and all Encumbrances;

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties to this Bill of Sale hereby agree as follows:

I Decfinitions, Each capitalized term vsed but not defined in this Bill of Sale shall have the
meaning ascribed il in the Assel Purchase Agreement,

2. Transfer of Assets. Lffective as of the Closing, on the terms and subject to the conditions
of the Asset Purchase Agreement, Seller hereby sells, transfers, conveys, assigns and
delivers to Purchaser, free and clear of any and all Encumbrances, and Purchaser accepts
from Scller all of Seller’s right, (itle and interest in and fo, the Purchased Assets {other
than the Transferred Contracts that constitute executory contracts or unexpired leasecs
under Section 365 of the Bankruptey Code).

3, Governance. This Bill of Sale is inlended 1o evidence the sale, conveyance, transfer,
assignmenl and delivery 1o Purchaser of the Purchased Assets (other than the Transterred
Contracts that constitute executory contracts or unexpired leases under Section 365 of the
Bankruptey Code) free and clear of any and all Encumbrances.

4. Cuounterparts, This Bill of Sale may be executed and delivered in two or more counterpart

copies via facsimile transmission or via email wilh s¢an or email altachment, Any such
counterpart executed and delivered via [acsimile (ransmission or via email with scan or

1
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email attachment will be deemed an original for all intents and purposes, and all such
counterparts shall together constitute one and the samg instrument,

5. Successors and Assigns. This Bill of Sale shall bind and inure fo the benefit of the Parties
and their successors and assigns. This Bill of Sale is for the sole benefit of the Parties
hereto and their successors and assigns, and nothing herein expressed or implied shall
give -or be construed to give to any Person, other than (he Parties hereto and their
SUCCeSsOrs Or assigns, any legal or equitable rights hereunder. :

6. Entire Understanding; Amendments. This Bill of Sale, the Asset Purchase Agreement and
all documents and instruments referred to herein or therein constitutc the entire
agreement and supersede all prior agreements and understandings, both written and oral,
among 1he Parties with respect to the subject matter hereof or thereof. This Bill of Sale
shall not be amended or modified except in a written document signed by all Parties.

7. Governing T.aw. This Rill of Sale shall be governed by and interpreted and enforced in
accardance with federal laws and the laws of the Stalc of New York, as applicable,
without piving cllcet {o the choice-vi-law provisions thereof to the extent that the
application of the laws of another jurisdiction would be required thereby. The Bankruptcy
Court shall retain exclusive jurisdiction to interpret and enfarce the terms of this Bill of
Sale and to decide any claims or disputes that may arise under this Bill of Sale and in
respect of the transactions contemplated hereby; provided, however, that in the event the
Bankrupicy Courl al any lime doclines to accept jurisdiction, cach of the Partics herchy

~irrevocably (i} submits to the exclusive jurisdiction of the courts of the State of New
York and federal courts of located in New York, New York regarding any such claim or
dispute; (ii} waivcs, to the fillest extent permitted by applicable law, any objection that
they may now or hereafter have to the venue of any such claim cr dispute brought in such
court or any defense of inconvenient forum for the maintenance of such claim or dispuie;
and (iii) agrees that a judgment in any claim or dispute may be enforced in other
furisdictions by suit on the judgment or in any othcr manncr provided by applicable law.

8. Section ITeadings; References. Section headings in this Bill of Sale are for convenience
of reference only, and shall neither constituie a part of this Bill of Sale nor affect its
interpretation,  All words in this Bill of Sale shall be construed to be of such number and
gender as the context requires ar permits,

9, Scyerability, TF any term or other provision of this Bill of Sale is invalid, illegal or
incapabie of being enforced by any rule of law or public policy, all other condifions and
provisions of this Bill of Sale shall nevertheless remain in full force and effect so long as
the econamic or legal substance of the transactions contemplated by this Bill of Sale is
not affected in any manner materially adverse to any Party. Upon such determination
that any (erm or other provision is invalid, illegal or incapable of being enforced, the
Parties hereto shall negotiate in good faith to modify this Bill of Sale so as lo effect the
criginal intent of the Parties as closely as possible in an acceptable manner to the end that
the transactions contemplated by this Bill of Sale are tulfilled to the extent possihle.

[Sigaature Paye(s) Foliow)
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IN WITNESS WHEREOEF, the Parties hereto have executed this Bill of Sale as of the
date firs( writlen above.

SELLER

DL LABS, LLC d/b/a BROOKLYN
FOODWORKS and its bankruptcy estate

By:
Name: Jorge Barrell
Title: Manager of DL Labs, LLC

PURCHASER
FOODWORKS HOLDINGS, LL.C
By:

Name:; Nicholas Devane
Title: Authorized Signatory
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EXHIBITD
Form of Sale Order
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UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF LOUISIANA

IN RE: # CASE NO, 16-11007
DL LABS, LLC * SECTION “B”
. "
Debtor . CHAPTER I |
***$=i=**‘+=******************5&************#**:

ORDER GRANTING MOTION TO SELL PROPERTY OF THE ESTATE FREE AND
CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS UNDER 11
U.S.C, §-363 AND TO ASSUME AND ASSIGN LEASES AND EXECUTORY
CONTRACTS PURSUANT TO 11 U.S.C. § 365

Upon the Motion fo Sell Properiy of the Estate Free and Clear of All Liens, Claims
Encumbrances, and Interests Under 11 US.C. § 363 and o Assume and Assign Leases and

Fxecutory Contracts Pursuant to 11 115.C. § 365 (doc. [ ]) (the “Motion™) filed by DL Labs,

LLC {logether with its bankrupley cstate, the “Debtor™ or the “Seller™) pursuant to Sections 105,
363, and 365 of ‘l'itle 11 of the United States Code (the “Bankruptey Code™), Rules 2002, 6G04,

6006, 9007, and 9014 of the Federal Rules of Bankrupley Procedure (the *Bankruptcy Rules™)

seeking, among other things, entry of an order (a} authorizing and approving the sale of the
Purchased Assets’ (for all purposes in this Order, “Purchased Assets” includes all non-executory
Transferred Contracts) pursuant to that certain Asset Mirchase Agreement daled as of July [+],
2016 (attached hereto as Fxhibit A, and including all exhibits, schedules and Awcillary

Agreemenls related thereto, as may be amended from time to time, the “Purchase Agreement™)

by and among the Debtor and FoodWorks Holdings, LLC and/or its designee (logethor, ihe
“Purchaser™ free and clear of all liens, claims, Encumbrances (for all purposcs in this Order,

“Encumbrances” includes all Statutory T.iens} and interests (other than Assumed Liabilities) and

Cupitalized (erms nol defined herein shall have the meanings ascribed in the Purchase Agreement.

1
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authorizing and approving the assumption by the Debtor and assignment (o Purchaser of all
executory Transferred Contracts, cach in accordance with the terms and conditions contained in
the Purchase Agreement (collectively, including related transactions contemplated by the
Purchase Agreement or any onc ol the Ancillary Agreements, the “Transactions™), and (b)
granting related relief; and the Debtor, having determined that the Purchase Agreement
represents the hipghest and best offer received by the Deblor for the Purchased Assels; and a
hea_ring having been held on August [+], 2016 (the “Sale Hem'ing”). to consider approval of the
Purchasc Agrccmunl; and the relief requested in the Mofion is in the best interests of the Debior,
its creditors and parties in interest; and reasonable, adequate and sufficient notice of the Motion
having been given to partics in inlerest; and parfics in interest having been afforded due process
and an opportunity to be heard with respect to the Motion and all relief requested therein; and the
Court ha\.lin.;c-,T reviewed and considered: (i} the Motion, (ii) objections to the Motion, it any, (iii)
responses in support of the Motion, if any, and (iv) the arguments of counsel made, and the
evidence proffered or adduced at, the Sale Hearin.g; and aftér due deliberation and for sufficient
cause;
IT HERERY IS FOUND, DETERMINED AND CONCLUDED THAT:®

A. The Courl has jurisdiction over this matter, over the property of the Debtor’s
estate, and over the Debtor’s estate pursﬁant to 28 U.S.C. §§ 157 and 1334, This matter is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue in this district is proper under 28 U.8.C.
§§ 1408 and 1409, The statutory and other bases for the relief sought in the Motion are Sections

105, 363 and 365 of the Bankruptey Code, Bankrupley Rules 2002, 6004, 6006, 9007 and 9014,

The findings of facl and conclusions of taw confained in this Qrder ghall conatitule the Courl’s [indings ol facl
and conclusions of lsw pursuant to Bankruptey Rule 7032, made applicable to these proceedings pursuent ta
Bankruptey Rule 9014. To the exient any finding ol [act later shall be determined fo be a conclusion of law, it
is deecmed as such in this Order, and lo the extent any conclusion of law laler shall be determined to be v finding
ol Gt it is deemed as such in this Order,
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B. Due, proper, timely, adequate and sufficient notice of the Sale Hearing, the
Purchase Agreement, the Transactions, the Motion and the reliel requested therein has been
provided to all parties in interest, such notice was good, sufficient and appropriate under the
circumstances, and no other or [urther notice thereof is or shall be required. Actual written
notice and a reasonable opportunity to object and to be heard has been given (o all parties in
interest, including, without limitation, to: (i) the Ofice of the United States Trustee for the
- Bastern District of Louisiana, (1i) the NYCEDC, (iii) the Landlord, (iv) all parties in interest with
any active Uniform Commercial Code financing statemeni or recording evidencing Liens on file
againsl the Debtor or the Purchased Assets, (v} all non-Debtor parties who hold any tax or
judgment Liens, (vi) all parties requesting or entitled to notice pursuant to Bankruptcy Rule
2002, including, but nol limited to, all known creditors of the Debtor and all non-Debtor Contract
counterparties, (vii) the Internal Revenue Service, and (xii) all applicable state and local taxing
authmjilies.

C. Natice of the Debtor’s assignment ta the Purchascr of the executory Transferred
Contracts has been provided to each non-Debtor party thereto, together with a statement therein
from the ﬁehtor with respect to the amount, if any,- to be paid to such party under Section 365(b)
of the Bankruptey Codec as a condition 1o 'assu.mplion and assignment, Each of the non-Debtor
parties to the executory Transferred Contracts has had an opportunity to object to the Debtor’s
notice (any such notice, the “Cure Notice™) relating to the Transforred Contracts, and Purchascr
hus provided adequate assurance of its ability to perform under the executory Transferred
Contracts. Pursuant to Section 363 of the Bankruptey Code, the Debtor and/or the Purchaser
have complied with any and all applicable requirements of Section 365 of the Bankruptey Code.

Therefore, the executory Transferred Contracts may be assumed by the Debtor and assigned tfa
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the Purchaser at Closing.

. The disclosures made by the Deblor concerning the Purchase Agreement, the
Transaciions, the Sale 'IIcaring, and the assumption, assignmenti, transfer and/or sale of the
Transferred Contracts were good, complete, and adequate.

E. The Debtor’s right, title, and interest in the Purchased Assets constitute property
of the Debtor’s estate and title thereto is vested in the Debtor’s estate within the meaning of
Section 541(a) of the Bankruptcy Code. The Debtor has all right, title and interest in the
Purchased Assets required to transfer and convey the Deoblor’s right, lifle, and inlerest in the
Purchased Assets to the i’urchascr free and clear of liens, claims, Encumbrances and interests
(other than Assumed [.iabilities) at Closinpg, The Debtor has taken all limited liability company
or other action necessary to authorize and approve the Purchase Agreement and the
consummation of the ‘I'ransactions, and the chtdr’s sale of the bcbtor’s right, title, and interest
in the Purchased Assets to the Purchaser has been duly and validly authorized by all necessary
limited liability company or other action. Upon entry of this Order, the Debtor shall have full
authorily lo consummate (he Purchase Agreement and the Transaciions.

T Approval of the Purchase Agreement and consummation of the Transactions,
including the assumption, assignment, fransfer and/or sale of the Transferred Contracts is in the
best interests of the Debtor, its creditors, and parties in interest. The Debtor has demonstrated
good, sufficicnt and scund busincss purposes, justifications, and judgment for the ‘I'ransactions
pursuant to Section 363(b) of the Bankruptcy Code and the assumption and assignment to
Purchaser of ¢xccutory Transferred Conlracls pursuant to Scetion 365 of the Bankrupley Code,

G. The Purchase Agreement and the Tranmsactions were negotiated, proposed and

agreed to by the Debtor and the Purchaser without collusion, in pood faith and from arms’ length
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bargaining positions and thus, neither the Purchase Agreement nor the Transactions are
avoi_;lab]e under Section 363(n) of the Bankruptey Code and no party in inierest is entitled to any
damagcs or 6[har recovery pursuant to Section 363(n) of the Bankruptey Code. ‘'he Purchaser is
not an “insider” or an “affiliate” of the Debtor, as those terms are defined in Section 101 of the
Bankruptcy Code.

H. The Purchaser is a good faith purchaser under Section 363(m) of the Bankruptey
Code and, therefore, is entitled to all protections affm'cled'hy Section 363(m),

_I. The Purchase Price to be provided by the Purchaser pursuant to the terms and
conditions of the Purchase Agrecment: (i) is fair and reasonable, (ii) is the highest and best offer
received by the Debior for the Purchased Assets, (iii) will provide a greater recovery for the
Debior's creditors than would be provided by any other available alternative, and (iv) constitutes
reasonably equivalent value and fair consideration. The Debtor’s determination that the
Purchase Aprecment constitutes the highest and besl offer received by the Debtor for the
Purchased Assets is a result of due deliberation by the Debtor and constitutes a valid and sound
cxereise of the Debtor’s business judgment consistent with his fidueiary duties.

J, The transfer of the Debtor’s right, title, and interest in the Purchased Assets to the
Purchaser will be a legal, valid, and cffcc[i\f‘c transfer of the Purchased Assets and will vest the
Purchaser with all right, title, and interest of the Debtor to the Purchased Assets free and clear of
all liens, claims, Encumbrances and intercsts of any and cvery kind whatsoever (other than
Assumed Liabilities) at Closing.

K. Entry of this Order is a neéessary condition precedent to the Purchaser
consummaling (he ‘Transaclions. The Purchaser would not have entered into the Purchase

Agreement and will not consummate the Transactions if transfer of the Purchased Assets to the
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Purchaser is not fiee and clear of 1l liens, claims, Encumbrances and interests of any and every
kind whalsu_evcr (other than Assumed Tiabilities) at Closing, or if the Purchaser will, or could,
be liable for any lens, claims, Encumbrances, or interests (other than Assumed Liabilities).

L. . The Debtor may sell the Debtor’s right, title, and inferest in the Purchased Asscts
free and clear of all liens, claims, Encumbrances and inferests of any and every kind whatsoever
(other than Assumcd Liabililies), because, in each case, one or more of the standards set forth in
Section 363(f)(1) through (5) of the Bankruptcy Code have been satisficd. Each Person with a
licn, claim, Encumbrance, or ir;tercst against the Debtor or in or relating to the Purchased Assets
or the Business: (i) has consented to the ‘Iransactions, either expressly or is deemed to have
conscnted, including pursuant to the terms and conditions of this Order, (i) could be compelled
in a | legal or equitable proceeding to accept money in satisfaction of such a lien, claim,
Encumbrance, of interest, or (iii) otherwise falls within the provisions of Section 363(f} of the
Rankruptcy Code. Those holders of any liens, claims, Encumbrances, or interests who did not
objcet (o the Molion, or whose objections were withdrawn or otherwise resolved, are deemed to
have consented to the Transactions pursuant to Section 363()(2) of the Bankruptcy Code. For
the avoidance of doubt, and without limiting the extent ﬁf the rclict .grantod by this Order, the
NYCEDC (as evidenced by the NYCEDC Consent), all non-Debtor parties who hold any
judgment Liens or Statufory liens, the Internal Revenue Service, and all applicable state and
local taxing authorities (the “Consemting Parlies™) have consented Lo the Transactions and ihe
entry of this Order pursuant to Section 363(f)(2) of the Bankriptcy Code (to the extent their
consent is required), and the Debtor’s right, title, and ih_terest in the Purchased Assets shall be
transferred to the Purchaser free and .clcar' of all liens, claims, Encumbrances and inlerests held

or assertable by any and all of the Consenting Parties.
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M, The Transactions must be consummated pramptly to maximize the value of the
Debior’s estate. Cause has been shown as (0 why this Order should not be subject {0 any stay,

N, " The Transactions do not constitute a de facto plan of reorganization or liguidation.
The consummation of the Transactions is.lepasl, valid, and properly authorized under all
applicabie provisions of the Bankruptey Code, includiné,-without limitation, Sections 1035, 363,
and 365 of the Bankrupicy Code and all of the applicable requirements of such Scctions have
been complied with in respect ot the Transactions. The Purchase Agreement is a valid and
binding contract between the Debtor and the Purchaser, which is and shall be enforceable
according to its terms,

0. - The Purchase Agrecement was not cnicred into for the purpose of hindering,
delaying or defrauding creditors under the Bankruptey Code or under the laws of the United
States, any state, territory, possession or the District of Colmlnbia.

P. There is good and sufficient céuse to grant the relicl reguested in the Motion and
approve [he Purchase Agreement and the Transactions.

NOW, THEREFORE, IT IS HEREBY ORDERED TIHAT:

1. The Mation is GRANTED,
2. Any objections to the Motion or the enfry of this Order that have not been

withdrawn, waived or resolved, and all reservations of rights, are denied and overruled on the
merits and with prejudice.

| 3. The Purchase Agreement and tﬁe Transactions are APPROVED in all respects.

4. Pursuant to Section 363 of the Bankruptcy Code, the Debtor is authorized and
directed to: (i) perform under, consummate, and implement the Purchasc Agrecment and the

Transaclions together with all additional instruments and documents that are requested by the
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Purchaser and may Ec reasonably necessary or desirable to implement the Purchase Agreement,
(ii) take all ofhef and ﬁ,lrther.acts or acticns as may be reasonably nceessary to implement and
consummate the Transactions, and (iii) pay Sale Proceeds to parties in interest pursuant to
Section 2.7 of the Purchase Agreement at Closing.

5. Pursvan( (o Sections 105(z), 363(1), and 363(b) of the Bankruptcy Code, upon the
Closing: (i) the transfer of the Debtor’s ti ght, title, and interest in the Purchased Assets to the
Purchaser pursuant to the Purchase Agreement shall constitute a lcgal, valid, and cffcctive
transfer of the Debtor’s right, title, and interest in the Purchased Assets and shall vest the
Purchaser with all right, title and interest in and to the Debtor’s right, title, and interest in the
Purchased Assets, (ii) the Debtor’s right, title, and interest in the Purchased Assets shall be
transferred to the Purchaser frec and clear of all licns, ¢laims, Encumbrances and intcrests of any
and every kind whatscever (including, but not limited to, any liens, claims, Encuumbrances, or
interests held by any of the Consenting Parties), other than Assumed Liabilities, in accordance

with Section 363(f) of the Bankruptcy Code.” There are no liens on the Purchased Assets whose

For the avoidance of doubi, except for the Assumed Liabilities, the Purchaser shall not have any liability for any
liens, ctaims, Tincumbrances, or interests and/or Tiabilities arising aut of, related ta, or in connection with the
Purchased Assets, the Debtor, or any of its predecessors, subsidiaries, or affiliates, including, but not limited to,
Liabilities from any of the following: (1) under any ERISA (defined below), tax, employment, labor or
antidiscrimination laws, rules ar regulations, products liability law, ar environmental law, {2} any employmecnt
or labor agreements, consulting agreements, severance arrangements, cliange in control agreements or other
similar agreements to which Debtor is or was a party, (3} any pension, welfare, compensation or other employee
hencfits, plans, agrecments, practices and programs, including without limitation, any pension plan or benefil
plan of lhe Debior, (4) the cessalion of lhe Deblor’s operations, dismissal of employees, ov termination of
employment or labor agreements or pension, weltare, compensation or other employee benefit plans,
agreements, practices and programs and any obligations with respect thereto, including those that arisc from the
Employee Retirement Tncome Sceurity Act of 1974 (ag amended, “ERISA™), the Fair Labor Standard Act, Title
VII of the Civil Rights Act of 1964, the Age Diserimination and Employment Act of 1367, the Federal
Rehabilitation Act of 1873, the National Labor Relations Act, the Consolidated Omnibus 1tudget Reconciliation
Act of 1985 (“COBRA™}, or the Warker Adjustment and Retraining Notification Act {or comparable stale law),
(5) uny wilhdrawal Liabilily or COBRA Liubility under ERISA, whether coniingenl or non-contingent, (6)
workmen’s compensation, occupational disease, or unemployment or temporary disability insurance claims, (7)
environmental Liabilities, debts, elaims or obligations which may be asserted on any basis, (8) any litigation by
or againsl the Debtor, and (9) the taws of the United States, any state, territory or posscssion thercof, or the
District of Columbia, based, in whole or in part, directly or indirectly, en any theory of law or equity, including
without limitation, the laws of the States of New York and Louisiana pertaining to the creation, enforcerent,

8
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lien will transfer to the Sale Proceeds at Closing, Any and all claims, Encumbrances, or interests
that the Purchased Assets are sold free and clear of pursuant te this Order shall attach to the Sale
Proceeds at Closing with the same priority, validity, (orce and effect as they had with respect to
the Purchased Assets before the Closing, with the priority, validity, force, and effect of the
claims, Encumbrances, or intorests in or agains( the Sale Proceeds being subject to the righis,
claims, defenses and objections of the Debtar and other patties in interest.

6. Any and all Contracts that are not Transferred Contracts as of the Closing shall be
and be deemed to be rejected, cancelled, and/or terminated effective as of the Closing.

7. Afler the Closing, no holder of any lien, claim, Encumbrance, or inlerest that the
Purchased Assets were sold free and clear of may interfere with the Purchaser’s use and
enjoyment of the Purchased Assels based on or related to such a lien, claim, Encumbrance or
interest, or any action that the Debtor may fake in this Bankruptcy Case, and no pariy may take
any action to prevent, interfere with, impair or otherwise enjoin consummation of the
Transactions. All Persons are hereby forever prohibited and enjoined from taking any aciion that
would adverscly affect or interfere with the ability of the Dcﬁtor to sell and transfer the Debtor’s
right, title, and interest in the Purchased Assels (o the Purchaser in accordance with the terms of
the Purchase Agreement and this Order.

8. The _Purchaser and its successors and assigns are not and shall not be deemed or
congidered a successor to the Debior or its estate by reasan of any theory of law or equity and the
Purchaser has neither assumed nor is il in any way responsible for any Liability or ubligation of
the 1Jebtor or its estate, except with respect to the Assumed Liabilities.

9. - Except Lo the exienl expressly included in the Assumed Liabilities, pursuant to

validity, extent, or priority of liens, or any theory of equitable law, including, without limitation, any thcory of
suceessor or transferee liabilily.
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Sections. 1{]§ and 363 of the Bankruptcy.Code, all Persons asscrting or holding any lien, claim,
Encumbrance or inlerest of any and every kind whatsoe\;er against, in, relating in any way to, or
with respect to the Debtor, the Business or all or any part of the Purchased Assels shall be
forever barred, estopped, and permanently enjoined from asserting, prosecuting or otherwise
pursuing. such liens, claims, Encumbrances and interesls, whether by payment, setoff or
otherwise, directly or indirectly, against the Purchaser or any successor or assign thereof, or
against the Purchased Assets.

10, Each counterparty fo an executory Transferred Contract shall be prohibited from
challenging, objecting to or denying that there is no Cure Amount payable, and any default under
a Transforred Contract is deemed cured [and all Transferred Contracts are completely revived|.

11, Pursuant to Sections 105(a), 363, and 365 of the Bankruptcy Code, all non-Debtor
parties Lo a Translerred Coniract are forever barred and permanently enjoined from raising or
asserting against the Debtor or the Purchaser: (i) any fee, cost, expense, default, breach, Claim or
pecuniary loss (including on aceount of {rue ups), whether by setoff, recoupment or otherwisc,
arising under or related fo a Transferred Contract, or (i) any fee or condition to assignment
arising by rcason of the assignment or the Closing.

12. The Purchase Price is fair and reasonable and constitutes reasonably squivalent
value and/or fair consideration under any applicable state or federal law, including the laws of
the District ol Columbia and the States of New York and Louisiana.

]3. The Purchaser is a good faith purchaser of the Purchased Assets and is entitled to
all of the benefits and protections afforded by Scetion 363(m) of the Bankeuptcy Code. ‘The
Purchase Agreement and the Transactions are undertaken by the Purchaser and the Debtor

without collusion and in good faith, as that term is used in Section 363(m) of the Bankruptey

10



Case 16-11007 Doc 59-1 Filed 08/17/16 Entered 08/17/16 12:55:34  Exhibit A
Page 66 of 71

Code and, accordingly, the rc.vcrsal or modification on ‘appeal of the authorization provided
herein shall not affect the validity of the sale of the Purchased Assets and assignment of the
executory “T'ransferred Contracts to the Purchaser pursuant fo the Purchasc Agreement and the
Transactions, unless the consummation thereof is duly stayed prior .to Closing pending such
appeal. Notwithstanding anything contained in this Order, the Purchaser shall not be required to
consummale any of the Transactions in the event this Order or this Court’s authorization to
consummate the Transactions pursuant to the terms of this Order shall have been (i) reversed, (ii)
stayed, or (iit) modified in any material respect prior to the Closing Date (other than with the
prior written ‘consent of Purchaser).

14, Al Persons that are in possession of some or all of the Purchased Assets as of or
atter the Closing are hergby ordered to surrender posscssion of such Purchascd Asscts to the
Purchaser as of the Closing or at such time thereafter as the Purchaser may request. The Debtor
agrees to exercise commercially reasonable efforts to assist the Purchaser in assuring that all
Persons thal are presently, or on the Closing Dale may be, in possession of some or all of the
Purchased Assets surrender possession of the Purchased Assets to either (i) the Debtor before the
Closing or (ii) the Purchaser on or after the Closing.

15. This Order is and shall be binding on and shall govern acts of all Persons
including, without limitation, filing agents, filing officers, title agents, title companies, recorders
of mortgages, recorders of fees, registrars of deeds, administrative agencies, govermmental
departments, scerctarics of state, tedceral, state and local efficials and all other Persons who may
be required by operation of law, the duties of their office or Contract, to accept, file, register or
otherwise record or release any documents or instruments that reflect that the Purchaser is the

transleree and owner of the Purchased Assels (ree and clear of all ligns, ¢laims, Encumbrances

11
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and interests (all such Persons being referred to as “Recording Officers”). Recording (Mfficers

are authorized and directed to strike all recorded liens, claims, Encumbrances and inleresls
against the Debtor or the Purchased Assets recorded before the date of this Order.

16, Each and every federal, state, and local governmental agency, taxing authority,
recording office or department thereof and all other Persons are authorized and directed to accept
this Order (including [or recordation) as conclusive évidence of the transfer of all of the Debtor’s
right, title, and interest in and to the Purchased Assefs to Purchaser free and clear of all liens,
claims, Dncumbrances and interests, and the cancellation of any lien, claim, Encumbrance or
interést in ‘ari(.i to the Purchased Asset‘;.-

17. All governmental (federal, stz-lte, aﬂd. municipal) approvals necessary to
consummate the Transactions have been obtained.

18. To the grealest oxlenl available under applicable law and to the extent provided
for uﬁder the Purchase Agreement, the Purchaser shall be authorized, as of the Closing, t
operale under any Permil with respect to the Purchased Assets and/or the Business and, to the
greatest extent available under applicable law and to the extent provided for under the Purchase
Agreement, all such Dermits are deemed to have been fransforred to the Purchaser as of the
Closing. All Permits applicable to the Purchased Assets and/or the Business shall remain in
place for the Purchaser’s benefit until such Permits are transferred to the Purchaser at Closing.

19. The terms and provisions ol the Purchase Agrcement and any Ancillary
Agreements shall be binding in all respects on the Debtor, the Purchaser, and their respeclive
successors and assigng, The terms and provisions of this Order shall he binding in all respects on
the Debtor, the Purchaser, the Consenting Parties, their respective successors and assigns, and

any other affected party in interest. The Purchase Agreement, the Transactions, and this Order

12



Case 16-11007 -Doc 59-1 Filed 08/17/16 Entered 08/17/16 12:55:34  Exhibit A
Page 68 of 71

shall be enforceable against and binding on, and shall not be subjcct to rejection or avoidance by,
any chaptcr 7 or chapier 11 trustee appointed in the Bankruptcy Case or any other bankruptcy or
insolvency proceeding related to the Debtor or the Purchased Assets,

20, Nuihing contained in any chapler 11 plan confirmed in the Deblor's Bankruptcy
Case, in any order conﬁmiﬂng any such plan, approving postpetition financing to the Debtor,
approving the Debtor’s use of cash collateral, or any other order of any type or kind entered in
the Bankruptcy Case (including, without limitation, any order entered after any conversion of
any or all of (he Bankruplcy Casc (o a casc under chapier 7 of the Bankruptey Code) or in any
related proceeding shall adversely affect or modify, or fmpair ot limit the provisions of the
Purchase Agreement or the terms ol this Order,

21, The Purchase A gree_ment and any related agreements, documents or other
inslrumcm;i may be amended or supplemented in a writing signed by the Parties without further
order of the CDI:II"[.

22. The failure to include specifically any particular provision of the Purchase
Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being
the intent of the Court that the Purchase Agreement be and is authorized and approved in its
entirety with such amendments therelo as may be madc in accor_dance with this Order before the
Closing, To the extent of any conflict or inconsistency between the provisions of this Order, the
Purchase Agreement and any documents cxc'cuted in conncction therewith, the prnvisions.
contained in this Order, the Purchase Agreement, and any documents executed in conreclion
therewith shall govern, in that order,

23, The NYCEDC has executed and providéd the NYCEDC Consent to permit a

Closing.
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24, The provisions of this Order are self-executing, notwithstanding the failure of the
Debtor, the Purchaser or any other party in intorest to execule, file or obtain releases, termination
statements, assignments, consents or other instrurnents to effectuate, consummate or implement
the provisions of this Order. To the extent the Purchaser deems it necessary or appropriate, if,
upon consummation of the Transactions, any Person which has filed stalemonts or other
documents or agreements evidencing a lien., claim, Encumbrance or other interest on or in all or
any portion of the Purchased Assets shall not have delivered to the Debtor prior to the Closing
Date; in proper form for filing and executed by the appropriate parties, termination statements,
instruments of sﬁtisfaction, releases of liens and easements and any other documents necessary or
desirable to the Purchaser for the purpose of documeniing the relcasce of all such liens, claims,
Encumbrances and interests, the Purchaser is authorized to execute and file such statements,
instruments, releases, and other documents on behalf of such Person,

25. [rom time to time, as and when requested, the Debtor shall execute and deliver,
or cause to be executed and delivered, all such doc;Jments and instruments and shall take, or
cause to be taken, all such further or other acts or actions as such other party may reasonably
deem necessary or desirable to consummate the Transaction, including such acts or actions as
may be necessary to vest, perfect or confirm, of record or otherwise, in the Purchaser ifs right,
title and interest in and to all the Purchased Assets free and clear of all liens, claims,
Encumbrances or other interests on or in all or any portion of the Purchased Assets (other than
Assumed Liabilities).

26, To the cxtent applicable, the antomatic stay pursuant to Scetion 362({a) of the
Bankruptey Code is lifted to the extent necessary, without further order of the Court, (3) to allow

the Purchaser to give the Debtor any notice under the Purchase Agreement and (b) ta allow the

14
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Purchaser to take any and all acts or actions in'accordance with the Purchase Apreement,

27. Any laws regarding bulk salcs, or similar laws, are not applicable to the sale of
Purchased Assets. As the assignment, transfer and/or sale of the Purchased Assets: (i) is in
exchange for the Purchase Price, no withholding ol 1.8, federal income tax pursuant to Sections
1441 or 1442 of the Internal Revenue Code is required, and (ii) constitutes a casual sale or
occasional sale, it is exempt from [New Yark and 1.ouvisiana| sates and use tax.

28. The Purchaser’'s Claims against the Debtor under the Purchase Agreement and
this Order are allowed administrative expense claims pursyant to S;::ction 303(b) of the
Bankrupley Code, nol subject to avoidance, :;ubordination, Sétoff, recoupment, reduction or
allocation, without need fo file ﬁny. proof of ¢laim or otlher request for payment thereof.

29. No order concerning the distribution of the Sale. Proceeds, no distribution of the
Sale Pracceils, and no allocation in connection with cither of the toregoing, whether bascd upon
a valuation of the Purchased Assets or othen;vise, shall affect or have an effect on: (i) the
Purchaser’s tax basis, allocation, or ather tax position regarding the Purchased Assets, (if) the
manner in which the Purchased Assets are valued by the Purchaser for {ax, accounting, or any
other purpases, or (iii) how the Purchaser accaunts for the Purchased Assets in financial
statements, or othcrwisce, |

30, The provisions of this Order are non-severable and mutually dependent.

1. Notwithstanding the provisions of Bankruptey Rulcs 6004{h), 6006(d) or 7062,
this Order shall be effective and enforceable immediately and shall not be stayed. This Order
constitules a [inal and appealable order within the meaning of 28 U.S.C. § 158(a).

32, This Court shall retain exclusive jurisdiction to resolve any controversy or claim

arising out of or related to this Order, the Transactions, the Purchase Agreement, or any related
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agreements.

New Orleans, Touisiana, this day of August, 2016,

16



Case 16-11007 Doc 59-2 Filed 08/17/16 Entered 08/17/16 12:55:34 Exhibit B

Page 1 of 1

EXHIBIT B

Transferred Contracts

Contract Counterparty
Name and Address

Contract Description

ACPBK I LLC

c/o Acumen Capital Partners, LLC

630 Flushing Avenue
Brooklyn, NY 11206

Commercial Lease Agreement for 630 Flushing Avenue,
Suite 200, Brooklyn, NY 11206 dated January 30", 2015, as
amended

NYCEDC
110 William St.
New York, NY 10038

Operator Contract #47670002 dated October 31, 2014

Precibake Commercial LP
222 Broadway, 19" Floor
New York, NY 10038

Equipment Rental Agreement for Baxter Oven dated March
04, 2016

Precibake Commercia LP
222 Broadway, 19" Floor
New York, NY 10038

Equipment Rental Agreement for WP Oven dated
December 15, 2015

Membership Agreements
(asoutlined in Section 2.1(d))

License Agreements for short-term kitchen usage with
various dates




