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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (herein, together with the Schedules and
Exhibits attached hereto, referred to as this “Agreement”), dated as of March 10, 2010, is by and
between Dunhill Entities, L.P., a Texas limited partnership, Dunhill Entities GP, LLC, 2
Texas limited liability company, Dunhi]l Terminals, L.P., a Texas limited partnership, Dunhill
Terminals GP, LLC, a2 Texas limited Lability company {(collectively, “Sellers” and each a
“Seller”), Are Terminals LP, a Delaware limited partnership (“Buyer”), and the persons listed
on the Joinder signature page hereto for the purposes set forth therein. Capitalized terms used in
this Agreement are defined or otherwise referenced in Section 8.03. Sellers and Buyer may,
from time to time, be referred to herein co]lectively as “Parties” or each a “Party”.

WHEREAS, the Sellers have concluded thaf, promptly after the date hereof, each of the
Sellers will file voluntary petitions {“Voluntary Petitions™) for relief under Chapter 11 of Title 11
of the United States Code (the “Bankruptcy Code™) in the United States Bankruptey Coutt for
the Southern District of Alabama, (the “Bankwuptcy Cout™), such cases to be referred to

coliectively, as the “Bapkruptcy Cases,” and, individualty, as the “Bankruptcy Case™;

WHEREAS, contemporaneously with the execution of this Agreement, the Buyer will
consummate the acquisition of the Loans pursuant to that certzin Sale and Assignment
Agreement between Regions Bank, an Alabama banking corporation, and Buyer (the “Loan
Purchase”);

WHEREAS, subject to the entry of the Sale Order (as defined herein) Sellers desire to
sell to Buyer, and Buyer desires to purchase from Sellers, free and clear of all Encumbrances (as
defined herein)-other than Permitted Encumbrances {as defined herein) pursuant to Bankruptey-
Code §§ 105, 363 and 365, Sellers” Petroleurn and Other Product storage facilities and associated
terminaling assets located in Chickasaw, Alabama (the “Chickasaw Terminal”) and Mobile,
Alabama (the “Blakeley Terminal”; together with the Chickasaw Terminal, the “Terminals™);

- WHEREAS, the parties hereto have agreed that subject to the entry of the Sale Order and
subject to the terms and conditions of this Agreement, Sellers wili sell and Buyer will purchase
and acquire the Purchased Assets (as defined berein) free and clear of all Encumbrances (as
defined herein) other than Permitted Encumbrances (as defined here.m) pursuant to the terms of
this Agreement and the Sale Order; and

WHEREAS, in connection with the purchase and sale of the Purchased Assets (as defined
herein), Buyer is willing to provide the funds for the satisfaction of certain hablhues of Sellers
on the terms and subject to the conditions set forth herein,

NOW, THEREFORE, in consideration of the tautual 'representaﬁons and warranties and
covenants made herein, Buyer and Sellers, each mtendmg o be legally bound, hereby agree as
follows
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ARTICLEI
PURCHASE AND SALE OF ASSETS

Seciion 1.01 Purchase and Sale of Asseis.

(8) At the Closing, on the terms and subject to the conditions set forth in this
Apgreement, Sellers shall sell, convey, transfer, assign and deliver to Buyer, free and clear of any
Encurmnbrances other than Permitted Encumbrances, and Buyer shall purchase and acquire from
Sellers, all of the right, title and interest of Sellers in and to all of the assets and rights owned,
used or to be used by Sellers in connection with the Terminals or the Business {collectively, the
“Purchased Assets™), including the following:

(i)  the real property (including mineral rights associated therewith),
leasehold interests, easements, licenses, servitudes, rights-of-way, and other interests in
real property of Sellers, all as more particularly listed in Schedules 3.07{a) and (b), in
gach case together with Sellers’ right, title and interest in all Fixtures and Improvements,
thereon (collectively, the “Facilities™);

(i) afl fornishings, furniture, computer equipment and hardware,
fittings, equipment, machinery, tools, apparatus, pipelines, sewers, appliiances,
implements, spare parts, supplies, sundries, IT equipment and other tangible personal
property and interests therein located at the Facilities or used or held for use in
connection with the Business (including, in the case of any computer hardware, the right
to use software applications loaded on such computers (provided that the associated
software license is transferrable)), and any confidential information, know-how,
proprietary rights in information, lists of suppliers, vendors, customers and distributors

_ used in the conduct of the Business (collectively, the “Personal Property™);

. (i) computer software and databases, patents, inventions (whether
patentable or not), copyrights and technology, in each case associated with the Business
or the Purchased Assets (the “Intellectual Property™);

{iv) ' the Permits relating to the Business, including the Permits that are
listed or described on Schedule 1.01(2)(iv), in each case only to the extent ass1gnab1e or

transferrable (the “Assigned Permits™);

(v} the contracts, leases, licenses, indentures, agreements,
committments and other legally binding arrangements, together with all amendments
thereto and ratifications thereof, (“Contracts”) to which a Seller is a party or by which a
Seller is bound, that are listed in Schedule 3.07(a) or Schedule 1.01(a)(v}, and all of
Sellers’ rights, title and interest to any and all rents due thereunder, including any prepaid
rents and security and other deposits held by a Seller in connection with such Contracts

(the “Assigned Contracts™);
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{vi) the historical books, ledgers, files, reports, records, plans,
specifications, surveys, drawings, licenses, Permits and manuals relating to the Business,
in whatever form stored or retained (“Assigned Records™);

(vii)  all deposits, advance payments, prepaid items and expenses, rights
of offset and credits and claims for refund that relate to the Business, including those
listed in Schedule 1.03(a)(vii), other than retainers paid to Sellers’ professional advisors
in connection with the Bankruptcy Cases;

(viii) any rights, claims, defenses, connterclaims, cross-claims or causes
of action of Sellers against customers, clients or vendors of the Business, any
counterparties to the Assigned Contracis or any payees with respect fo Assumed
Liabilities; and

(Gx) all of Sellers’ accounts receivable and other rights to receive
payments arising in connection with the Business, whether before or after the Closing.

{b) Notwithstahding anything in this Agreement to the contrary, specifically
excluded from the Purchased Assets are the right, title and interest of Sellers in or to any of
following (collectively, the “Excluded Assets™):

(i) all assets identified on Schedule 1,01(b)(i);

(i)  Sellers’ charter documents, minutes and limited partnership or
limited liability company record books and corporate seals;

(it)  all cash and cash equivalents held by Sellers;
(iv)  all the assets of the Seller Plan; |

(v)  all rights of Sellers under this Agreement and any other agreements
and instruments executed and delivered in connection with this Agreement;

(vi) all Tax records, refunds and credits to the extent they relate
exclusively to Taxes that constitute Excluded Liabilities; and

(vii) &ll Capital Stock of Sellers or their Affiliates.

Section 1,02  Purchase and Sale.

{a) - In consideration of the sale, convevance, transfer, assignment and delivery
of the Purchased Assets by Sellers pursuant to Section 1.01{a), Buyer agrees (y) to pay the
Purchase Price of at least $40,500,000.00 which shall be comprised of (i) the Initial Credit Bid
Amount; and (i} the Cash Consideration, and {z) to undertake, assume and agree to perform, and
otherwise pay, satisfy and discharge when due, the following liabilities, obligations or
commitments of Sellers (the “Assumed Liabilities”) (provided, the Assumed Liabilities shall not
include the Excluded Liabilities or any Lisbilities resulting from or relating to any breach or non-.
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fulfillment of any representation or warranty, covenant or agreement on the part of Seller
pursuant to this Agreement);

6] all liabilities, obligations and commitments of Sellers under the
Assigned Contracts and the Assigned Permits that arise after and rclate to the period
following the Closing which are not Cure Amonnts; and

(ii)  all liabilities, obligations and commitments assumed under

Section 5.05(b){ii).

(b) At the Closing, on the terms and subject to the conditions set forth in this
Agreement, Sellers shall assign to Buyer and. Buyer shall assume the Assumed Liabilities
pursuant to Barkrupicy Code § 365; provided, however, that without limiting either party’s
rights or obligations under this Agreement, Sellers shall assign such rights and obligations only
to the extent that such rights and obligations are assignable under Bankruptcy Code § 365, and
no action hereunder shall constitute an assignment thereof, except to such extent; provided,
further, that to the extent consent of any Person or Governmental Entity to the assignment, or
notice to any Person or Governmentsl Entity of the assignment, is required pursuant to
Bankrupicy Code § 365, no assignment or attempted assignment will be deemed to have been
effected by the provisions of this Agreement without such consent or notice. To the extent that
Bankruptcy Code § 365 does not permit Sellers to assign any Assigned Contract, or any required
consent to assign any such Assigned Contract is not obtained, in either case that would otherwise
constitite a Purchased Asset, Sellers shall use their commercially reasonable and good fzith
~efforts to (i) provide to Buyer, at the request of Buyer, the benefits of any such Assigned
Contract, and (ii) enforce and perform, at the request and expense of Buyer, for the account of
Buyer, any rights or obligations of Sellers arising from any such Assigned Contract against or in
respect of any third party, including the right to elect to terminate any Assigned Contract in
accordance with the terms thereof upon the advice of Buyer, or otherwise enter into with Buyer
such other atrangements sufficient io provide equivalent benefits and burdens to Buyer. All
Cure Amounts in connection with the assignment to and assumption by, Buyer of any Assigned
Contracts hereunder shall be paid out of the Cash Consideration. ‘

{c)  Notwithstanding anything in this Agreement to the contrary, Buyer shall
not assume, and Sellers shall retain and be- responsible for, the pavment, satisfaction,
performance and discharge of, the following labilifies, oblipations or commitments,

{collectively, the “Excluded I igbilities™):

6] any liability, obligation or commitment, whether express or
implied, liguidated, absolute, accrued, contingent or otherwise, or known or unknown, to
the extent arising out of (A) the construction, ownership, use, maintenance and operation
of the Purchased Assets or the operation or conduct of the Business prior to the Closing

or {B) the operation or conduct by Sellers or their Affiliates of any business other than the
Business;

(i) any liability, obligation or comﬁlitment under any Assigned

Contract or Assigned Permit that relates to the penod pl'iOl' to the Closing, whether

arising before or after the Closing;
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(lif)  any lisbility, obligation or commitment relating to, or arising out
of, any Excluded Asset or the distribution fo, or ownership or operation by, a Seller or
any other Person of any Excluded Asset;

{iv)  any indebtedness of Sellers or their Affiliates;

(v}  any liability, obligation, commitment associated with, a Seller’s or
Seller’s Affiliate’s default or otherwise under any Permit, governmental authorization or
Contract prior to the Closing (including any penalties, fines or assessments arising undes
or relating to the Gulf Opportunity Zone Act of 2005 (“GO Zone™) or any other tax
abatement, tax holiday or similar agreements or arrangements);

(vi) any worker’s compenséﬁon claims, longshoreman claims or
similar ¢laims by employees, coniractors or others filed or initiated before or after the
Closing but which relate to acts, omissions, or occurrences prior to the Closing;

(vil) except as sef forth in Section 5.05(b), all liabilities and obligations
for (i) Transfer Taxes, (ii) sales and use Taxes, (iii) Taxes of Sellers, (iv) Taxes that relate
to the Purchased Assets or Business for taxable petiods (or portions thereof) ending on or
before the Closing Date, including, without limitation, Taxes allocable to Sellers pursnant
to Section 5.05(b), (v) payments under any Tax allocation, sharing or similar agreement
(whether oral or written), and (vi) Taxes of Sellers for the unpaid Taxes of any person
under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or
foreign law), as a transferee or successor, by contract or otherwise;

(viii) any liability, obligation or commitment arising under, related to, or
based upon any Seller Plan, or, any other compensation, benefit or similar plan,
agreement, contract, policy or arrangement;

(ix) any liability, obligation or commitment (A) to the extent such
liability, obligation or commitment relates to, or arises out of, the employment of any
employee, consultant or advisor or former employee, consultant or advisor of Sellers or
any of their Affiliates, and (B) any liability, obligation or commitment that relates to, or
arises out of, the termination of the employment of any current or former employee,
‘consuitant or advisor of Sellers or their Affiliates;

(x)  any liability, obligation or commitment for (A) any Environmental
Condition first existing or occurring prior to the Closing or (B) arising out of or in
connection with periods or activity prior to the Closing Date related to OSHA, EEOC,
EPA or any other Governmentsl Entity, or the violation of any Legal Requirement.

(xi} any liability, obligation or commitment accruing or attributable to
any pericd prior to the Closing with respect fo any accounts payable or Encumbrances
atising from such accounts payable related to the Purchased Assets;

‘ (xii} any lHability, obligation or commitment for any claim for
overcharges or amounts due to any customers of a Seller for periods prior te the Closing,
~ including resulting from any improvements or repairs made by customers to the Terminals;
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(xiii) any liebility, obligation or commitment for any claim by any
customer for inventory loss inconsistent with the Closing Date Tank Volumes;

{(xiv) any Cure Amounts payable with respect to any Assigned Contract;
and

(xv) any liabilities, obligations and commitments in respect of costs and
expenses incurred by Sellers or the Business in respect of or relating to this Agreement,
including compliance by Sellers with the terms hereof,

Section 1.03 Sellers’ Chapter 11 Bankruptey Case.

(@  All of the signatories to this Agreement, including those by way of
joinder, stipulate and agree that (i) the aggregate principal amount due and owing on the Loans is
not less than $58,355,441 and that such Loang are secured by & valid, binding, firsi and prior,
duly perfected security interest in the Collateral and (ii) the Loans and Collateral are not subject
to any defense, affirmative defense, avoidance, offset, claim, counterclaim or attack under any
legel or equitabie theory.

(b)  Simultaneously with the filing of the Voluntary Petitions, the Seliers shall
file a2 motion pursuant t0 §§ 363 and 365 of the Bankrupicy Code in form and substance
reasonably acceptable to the Parties and their counsel (“Bid Procedures and Sale Motion™
asking the Bankruptey Court (i) to approve the Buyer as “Stalking Horse Buyer” in connection
with sale of the Purchased Assets, (ii) to establish bidding procedures, for any competing
purchase offers (the “Bid Procedures™), which shall include bidder protections satisfactory to
Buyer, (iii) to schedule a hearing on the approval of the Buyer as Stalking Horse Buyer and
establishment of the Bid Procedures, and (iv) to authorize and approve the transactions
contemplated herein. The Sellers shall use their best efforts to obtain an order, the form and
substance of which shall be reasonably acceptable to the Buyer (the “Bid Procedures Order™)
within twenty (20) days of the Voluntary Petition filing, approving the Buyer as Stalking Horse
Buyer, and establisking the Bid Procedures. The Sellers shall use their best efforts to obtain a
setting of the hearing to approve the sale as specified in the Bid Procedures Order within thirty
(30) days of the eritry of such Bid Procedures Order. The Bid Procedures shall provide, among
other things, that Buyer may increase the amount of the Purchase Price payable under this
Agreement. If the Bankruptcy Court approves a sale of the Purchased Assets to any Person other
than the Buyer, Sellers and Buyer agree that the Sale Order so providing shall require that the
proceeds from such sale (less the Cash Consideration amount} shall be paid to Buyer.

(¢)  For the avoidance of doubt, all of Sellers’ costs and expenses relating to
the filing, pendency or consummation of the Bankruptcy Cases shall be the responsibility of -
Sellers and shall not be chargeable to Buyer nor be an upward adjustment to the Purchase Price.

Section 1.04 = Allocation of Purchase Price. Not later than sixty {(60) days after the
Closing Date, Buyer shall prepare and deliver to Seliers copies of Form 8594, Asset Acquisition
Statement, and eny required exhibits thereto (the “Asset Acquisition Statement™) allocating the
Purchase Price among the Purchased Assets. Buyer shall prepare and deliver to Sellers from
time to time revised copies of the Asset Acquisition Statement (the “Revised Statements”) so as
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to report any matters on the Asset Acquisition Statement that need updating {(including purchase
price adjustments, if any). A preliminary schedule to the purchase price allocation is attached
hereto as Schedule 1.04. The Putchase Price paid by Buyer for the Purchased Assets shall be
allocated in accordance with the Asset Acquisition Statement or, if applicable, the last Revised
Statements, provided by Buyer to Sellers, and all income Tax Returns and reports filed by Buyer
and Sellers shall be prepared consistently with such allocation. For purposes of this Section
1.04, the Purchased Assets include the covenant not to compete as set forth in Section 5.10. In
the event that Sellers dispute Buyet's allocation of purchase price under of this Section 1.04, the
Parties shall attempt in good faith to resolve such dispute. If such dispute is not resclved within
thirty (30) days thereafter, the Parties shall submit the dispute to a mutually acceptable national
independent accounting firin for resolution, which resolution shall be final, conclusive and
binding on the parties. Notwithstanding anything in this Agreement to the contrary, the fees and
expenses of the independent accounting firm in resolving the dispute shall be borne by Sellers.

Section 1.05  Further Agsurances. At the Closing and from time to time afier the
Closing, at the request of Buyer and without further consideration, Sellers shall promptly execute
and deliver to Buyer such certificates and other instruments of sale, conveyance, assignment and
transfer, and take such other action, as may reasonably be requested by Buyer more effectively to
sell, convey, assign and transfer fo0 and vest in Buyer or to puf Buyer in possession of the
Purchased Assets and consummate the transactions contemplated by this Agreement. Following
the Closing, to the extent any Seller or any Affiliate of any Seller determines that any Seller or
any Affitiate of any Seller owns any assefs (including Contracts) which are related to the
Purchased Assets or the Business, then Sellers shall promptly notify Buyer of the existence of
such assets, describe such assets in detail, address any reasonabie inquiries that Buyer may have
regarding such assets, and, at Buyer’s request, transfer, or cause their respective Affiliates fo
transfer, such assets to Buyer without any additional consideration therefor. If, after the Closing,
Buyer determines that any Seller or any Affiliate of any Seller owns any assets (including
Contracts) which are related to the Purchased Assets or the Business, then Sellers shall address
any reasonable inquiries that Buyeér may have regarding such assets, ahd, at Buyer’s request,
transfer, or canse their respective Affiliates to transfer such assets to Buyer without any
additional consideration therefore.

ARTICLE IT

CLOSING: TERMINATION

Section 2.01  Closing Date. The clos:ng of the transaction contempiated hereby (ﬂlB
Closing™) shall take place at the offices of Vinson & Elkins LLP, 666 Fifth Ave, 26™ Floor,
New York, New York, on the later of (a) five Business Days after the date on which satisfaction
{or valid waiver) of the ¢onditions set forth in Article VI {(except for the conditions which by
their terms are to be satisfied at or immediately prior to the Closing) has occurred and (b) June
18, 2010, or such other location, time or date as Buyer and Sellers agree. The date upon which

the Closing occurs is herein referred to as the “Closing Date.” The Clesing shall be deemed fo

be effective as of 12:01 a.m. on the Closing Date where the Purchased Assets are located.
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Section 2.02  Instruments of Convevance. Transfer, Assumption, Efc, (a) Sellers

shall execute, if applicable, and deliver to Buyer at the Closing the following (the “Sellers’
Closing Deliverables™):

(i)  theClosing Documents;

(ii)‘ a receipt for the Purchase Price;

(i)  certificates of title fér any included and listed vehicles;

(iv) a certificate of the Secretary or an Assistant Secretary {or the

equivalent thereof) of each Seller certifying that the resolutions adopted by the Board of
Directors {or the equivalent thereof) of each Seller attached thereto were duly and validly

* adopted and ave in full force and effect, and authorizing the execution and delivery by

such Seller of this Agreement, and the performance by such Seller of its oblipations
"hereunder;

(v)  a certificate of the Secretary or an Assigtant Secretary (or the
equivalent thereof) of each Seller as to the incumbency of any of Seller’s officers or
authorized persons who have executed any docurnent delivered at the Closing;

{(vi) a certificate of non-foreign status of each Seller (or, if applicable,
its owner for U.8. federal income tax purposes) which meets the requirements of
Treasury Regulation Section 1.1445-2(b)(2);

(vii} each of the certificates and other documents contemplated by
Section 6.02 hereof; and

(viii) a certified copy of the Sale Order.

(b)  Buyer shall execate, if applicable, and deliver to Sellers at the Closing th

| following {the “Buyer’s Closing Deliverables™): :

@ the Closing Documents;

(i)  a certificate of the Secretary or an Assistant Secretary of Buyer
certifying that the resolutions adopted by Buyer’s Board of Directors (or equivalent
thereof) attached thereto were duly and validly adopted and are in full force and effect,
and authorizing the execution and delivery by Buyer of this Agreement, and the
performance by Buyer of its obligations hereunder;

{1i))  a certificate of the Secrétary' or an Assistant Secretary of Buyer as
to the incumbency of any officers of Buyer who have executed any document delivered at
the Closing; and '

(iv) each of the certificates and other dobuments contsmplated by

Section 6.03 hereof

8

US 301674v3

Case 10-

01342 Doc 11-1 Filed 03/26/10 Entered 03/26/10 20:17:03 Desc Exhibit
-~ A-Partl Page9of82



Section 2.03  Escrow of Closing Deliverables: Payment of Cash Consideration.

(a) Immediately prior to the Closing, Sellers shall deliver the Sellers’ Closing
Deliverables and Buyer shall deliver the Buyer’s Closing Deliverables to the Title Company to
be held in escrow and released only in accordance with this Section 2.03.

{b)  Once the Closing Deliverables have been so deposited, Buyer shall pay the
Cash Consideration as follows:

(i first, by wire transfer of immediately available funds, on behalf of
Sellers to accounts designated by Sellers, an amount equal to the aggregate Cure
Amounts payable in connection with the assignment to, and assimption by, Buyer of the
Assigned Contracts (provided that Buyer shall in no event be required to transfer any
amonnt in excess of the Cash Consideration); and

(ii)  second, by wire transfer of immediately available funds to Sellers
to the accounts designated on Schedule 2.03(b)(if), the remainder of the Cash
-Consideration not paid pursuant to Section 2.03{b)3), if any.

(e) Theréafter, the Title Company shall release the Closing Deliverables from
escrow and the Closing shall occur.

Section 2.04  Termination. Anything contained in this Agreement other than in this
Section 2.04 to the contrary notwithstanding, this Agreement may be terminated in writing at any

time:

(a)  without liability on the part of any party hereto by mutual writien consent
of Buyer, on one hand, and Sellers, on the other hand;

(b)  without liabiiity on the part of any party hereto (unless occasioned by
reason of a breach by any party hereto of any of ifs representations, warranties or obligations
hersunder) by either Buyer, on the one hand, or Sellers, on the other hand, if the Closing shall
not have ocewred by July 31, 2010 {or such later date as may be agreed upon in writing by the
Parties) (the “Termination Date”),

(c) by Buyer, if a Seller shall breach any of its representations, warranties or
obligations hereunder and such breach shall not have been cured or waived and such Seller shall
not have provided reasonable assurance that such breach will be cured on or before the
Termination Date; provided, however, that a breach by a Seller of any of its representations,
warranties or obligations hereunder shall not give rise to a right -of termination under this
Section 2,04 unless such breach, together with all other breaches by such Seller or any other
Seller that have not been cured or waived and with respect to which such Seller shall not have
provided reasonable assurance that such breach will be cured on or before the Termination Date,

+ would result in the failure of the condition set forth in Section 6.02(bY;

(@ by Séllers’, jointly, if Buyer shall breach any of its representations,
warranties or obligations hereunder and such breach shall not have been cured or waived and
Buyer shall not have provided reasonable assurance that such breach will be cured on or before

9
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the Termination Date; provided, however, that a breach by Buyer of any of its representations,
warranties or obligations hereunder shall not give rise to a right of termination under this
Section 2.04 unless such breach, together with all other breaches by Buyer that have not been
cured or waived and with respect to which Buyer shall not have provided reasonable assurance
that such breach will be cured on or before the Termination Date, would result in the failure of
the condition set forth in Section 6.03(a); and

(¢) by Buyer or Sellers if any permanent injunction, decree or judgment by
any Governmental Entity preventing the consummation of the transactions conternplated hereby
shall have become final and non-appealable;

" (f) by Buyer, if the Seliers have not filed Voluntary Petitions by April 1,
2010,

() by Buyer, if the Bankruptcy Court has not entered the Bid Procedures
Order by April 16, 2010;

(h) by Buyer or Sellers, if Buyer is not the Winning Bidder;

(i) by Buyer, if the Sale Order has not become a final and nonappealable
order by June 1, 2010; or

G> by Buyet, if the Bankruptcy Case is converted to a case under Chapter 7 of
the Bankruptey Code or is dismissed.

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF SELLERS

Sellers hereby represent and warrant, jointly and severally, to Buyer, as of the date of this
Agreement and as of the Closing Date, as follows:

Section 3.01  QOrganijzation, Standing and Power. Each Seller is a imited partnership,
limited liability company or corporation duly organized, validly existing and in good standing
under the laws of its state of organization or incorporation and has all limited partnership, limited
liability company or corporate power and avthority to catry on its business as now being
conducted and to own its properties.

Section 3.02  Authority; Enforceability. Sellers have full limited partnership, Himited
liability company or corporate power and authority to enter into this Agreemeni at the Closing
and, subject to approval of the Bankruptcy Court, to consuminate the fransactions contemplated
hereby and thereby. The execution, delivery and performance by each Seller of this Agreement
at the Closing have been duly authorized by all requisite limited partership, limited Lability -
company or corporate action. This Agreement has been, as of the Closing Date, duly executed -
and delivered by each Seller, and (assuming due execution and delivery by Buyer and subject to
approval of the Bankruptcy Court) this Agreement constitutes, and when executed and delivered
will constitute, a valid and binding obligation of each Seller that is a party thereto, enforceable in
accordance with its terms, except as such enforceability may be limited by bankruptey,
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insolvency, reorganization or similar laws affecting creditors’ rights generally or by general
“equitable principles. :

Section 3.03  No Conflict; Consents. Subject to approval of the Bankruptey Court, the
execution and delivery by Sellers of this Agreement do not, and the execution and delivery by
Sellers of each Ancillary Agreement will not, and the consummation of the transactions
contemplated hereby and thereby and Sellers’ compliance with the terms hereof and thereof will
not, conflict with, or result in any violation of or default (with or without notice or lapse of time,
or both) under, or give rise to a right of termination, cancellation or acceleration of any
obligation or to loss of a benefit under, or to increased, additional, accelerated or guaranteed
rights or entitlements of any Person under, or result in the creation of any Encumbrance upon
any Purchased Asset under, any provision of (i) the limited partnership agreement, operating
agreement, ceriificate of limited partnership, by-laws, certificate of incorporation, or other
organizational documents of Sellers, (ii) except as set forth on Schedule 3.03, any Assigned
Contract or (iii} any jodgroent, order, award, ruling, injunction or decree (“Order™), or statute,
law, code, ordinance, rule or regulation (“Applicable Law™), applicable to Sellers or any
Purchased Asset. Mo consent, approval, license, permit, order or anthorization or registration,
nofification, declaration or filing with (“Consent™) any federal, state or local government or any
couit of competent jurisdiction, administrative agency or commission or other governmental
authority or instrumentality (a “Governmental Entity”) or other Person, is required to be obtained
or made by ot with respect to Sellers in connection with the execution, delivery and performance

- of this Agreement or any Ancillary Agreement or the consummmation of the iransactions
contemplated hereby and thereby, other than those set forth on Schedule 3.03.

Section 3.04  Financial Statements: Undisclosed Liabilities. Except as set forth on
Schedule 3.04, the Reference Balance Sheet has been prepared in accordance with U.S. GAAP
(except for the absence of footnotes) and fairly presents in all material respects the financial
condition of the Business as of the Reference Balance Sheet Date. To the knowledge of Sellers,
except as set forth on Schedule 3.04, there are no liabilities or obligations of any nature (whether
absolute, contingent, matured, unmatured or otherwise) of the Business, except (i) liabilities that
are reflected or reserved against on the Reference Balance Sheet under U.S. GAAP, (i1) liabilities
incurred in the ordinary course of business and consistent with past practice since the Reference
Balance Sheet Date, (jii) liabilities incnrred since the Reference Balance Sheet Date outside the
ordinary course of business that do not exceed $25,000 in the aggregate and (iv) liabilities that
constitute Excluded Liabilities. Since the Reference Balance Sheet Date, except as set forth in
Schedule 3.04, there have been no Related Party Transactions.

Section 3.05  Litigation. Except as set forth in Schedule 3.05, as of the date hereof,

. there is (2) no outstanding Order of any Governmental Entity involving Sellers-and relating fo
 the Purchased Assets or by which any of the Purchased Assets are bound, (b) no legal proceeding
pending or, to Sellers’ knowledge, threatened against any Seller and relating to the Purchased
Assets or otherwise involving the Purchased Assets or the Business, (¢} to Sellers’ knowledge
there are no facts or circumstances existing that could reasonably be expected to result in legal
proceedings against any Seller relating to the Purchased Assets or otherwise involving the
Purchased Assets or the Business, (d)no investigation pending or, to Sellers’ knowledge,
threatened by any Governmental Entity against any Seller and relating to the Parchased Assets or

- otherwise involving the Purchased Assets, and () there is not nor has there been commenced or
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to the knowledge of Sellers threatened by any third party against any Seller or any Seller’s
principals, officers, directors or Affiliates, any proceeding (i) involving any challenge to, ot
seeking damages or ofher relief in connection with, the transactions contemplated by this
Agreement or (ii) that may reasonably be expected to have the effect of preventing, delaying,
making illegal, or otherwise interfering with the transactions contemplated by this Agreement.

~ Section3.06  Personal Property. Sellers have pood and valid title to all of the
Personal Property, free and clear of all Encumbrances, except the Encumbrances set forth on
Schedule 3.06 that will be discharged prior to the Closing and Permitted Encumbrances. The
Personal Property constitutes all of the all furnishings, furniture, computer equipment and
hardware, fittings, equipment, machinery, tools, apparatus, pipelines, sewers, appliances,
implements, spare parts, supplies, sundries, IT equipment and other tangible personal property
and interests (including, in the case of any computer hardware, the right to use sofiware
applications loaded on such computers, and any confidential information, know-how, proprietary
rights in information, lists of suppliers, vendors, customers and distributors) used or held for use
in connection with the operation of the Business. This Section 3.06 does not relate to real
property or interests in real property, such items being the subject of Section 3.07.

Section 3.07  Interests in Real Propetty.

® @ Schedule 3.07(a} seis forth, under the heading “Leased Real
Property,” a complete and correct list of cach parcel of real property or an interest in real
property held under a lease or sublease by Seller and used or held for use in the Business
(“Leased Real Property™), and identifying the lease or sublease to which such parcel is subject.
Schedule 3.07(a) sets forth, under the heading “Owned Real Property,” a complete and correct
list of each parce] of real property or an interest in real property owned in fee by a Seller and
used or held for use in the Business (“Qwned Real Property™), and ideniifying the deed to which

- suchparce] is subject.

(ii)  To Sellers’ knowledge, Sellers have heretofore made available to
Buyer complete and correct copies of each lease and subiecase of Leased Real Property and of
each desd, mortgage, title insurance policy, survey and other documents relating to or affecting
the Owned Real Property and have not intentionally withheld any such documents.

() . () To Sellers’ knowiedge, Schedule 3.07{b)}i) sets forth, under the
heading “Easements,” a complete and correct list of each interest in real property held by a Seller
under an easement agreement, license, servitnde, Permit or right of way and used or held for use
n the Business (“Easement Areas”), and identifying the easement agreetnent, license or right of
way to which such Easement Area is subject. .

{ii) (A) To Sellers’ knowledge, Sellers have heretofore made available
to Buyer complete and correct copies of each easement agreement, license, Permit or right of
way affecting the Easement Areas and have not intentionally withheld any such documents, and
(B) except as set forth on the title policy attached as Schedule 3.07(b)(ii ) to Sellers’ k:nowledge
no such ofher easement agreement, license, Perm1t or right of way exist.
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(¢}  Each Seller has (i) good and marketable title to the leasehold estates in all
its Leased Real Property, and (ii) goed and marketable fee simple title to its Owned Real
Property, in each case, free and clear of all Encumbrances, other than Permitied Encumbrances
and the Encumbrances set forth on Schedule 3.07(c) that will be discharged at or prior to the
Closing.

(@)  Secllers have good and marketable title to the inferests in real property
described in the Easement Areas, free and clear of all Encumbrances, other than Permitted
Encumbrances and Encuntbrances that will be discharged at or prior to the Closing, and there are
no defaults by it as holder of the rights thereunder..

(e}  Except as set forth in Schedule 3.07(e), Sellers have good and valid rights
of ingress and egress to and from all the Real Property, and, to Sellers’ knowledge, there are no
threatened proceedings that could have the effect of impairing or restricting such rights of ingress
and egress.

(f)  Except as set forth in Schedule 3.07(£), Sellers have good and valid rights
of ingress and egress to and from all the Easement Areas.

(g0  Except for Permitted Encumbrances, Sellers own or have the right to
exclusively occupy and use the Facilities, including the Reat Property.

(h) To Sellers’ knovﬂedge, the Real Property constitutes all of the real
property, leasehold, interests, easements, licenses, rights-of-way, and other interests m real
property used or held for use in connection with the operation of the Basiness.

i) Except as set forth on Schedule3.07(i), all Taxes and assessments
applicable with respect to the Owned Real Property for periods ending on or prior to the Closing
Date and for the most recent applicable tax period and al] prior years, have been paid, and none
of the same are presently, or at the Closing will be, delinquent.

. )] Except as set forth on Schedule 3.07(3), the present and planned future use
of and improvements on the Owned Real Property and the Leased Real Property, are in
conformity in all material respects with all applicable Laws, including without limitation all
applicable zoning laws, ordinances and regulations and with all deed restrictions of record, and
no Seller has any knowledge of any proposed change therein that would affect any of the Real
Property or its use in the business currently conducted thereon,

Section 3.08 Tax Matters.
(a) ‘ For purposes of this Agreement;
“Code” means the Internal Revenue Code of 1986, as amended.

“Tax” or “Taxes” means all (i) federal, state, local, foreign and other taxes, assessments,
duties or similar charges of any kind whatsoever, including 2ll corporate franchise, income;,
sales, use, ad valorem, receipts, value added, profits, license, withholding, payroll, employment,

_excise, property, net worth, capital gains, transfer, stamp, documentary, social security, payrell,
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environmental, alternative minimum, occupation, recapture and other taxes, and including any
interest, penalties and additions imposed with respect fo such amounts; (i) liability for the
payment of any amounts of the type described in clause (i) as a result of being a member of an
affiliated, consolidated, combined, unitary or aggregate group, including pursuant to Treasury
Regulation section 1.1502-6 (or any predecessor or successor thereof or any analogous provision
vnder state, local or other Applicable Law), and (iii) liability for the payment of any amounts of
the type described in clause (i) or (if) as a successor or transferee, or as a result of an express or
implied obligation to indemnify any other person with respect to the payment of any amounts of
the type described in clause (i) or (ii).

“Taxing Authority” or “Taxing Aufhorities” means any federal, state, local or foreign
government, any subdivision, agency, commission or authority thereof, or any quasi-
governmental body exercising any taxing authority or anmy other authority exercising tax
regulatory authority.

“Tax Retums” means any return, declaration, report, claim for refund, or information
return or statement relating to Taxes, including any schedule or attachment thereto, and including
any amendment thereof,

() (i) All Tax Returns required to be filed by or on behalf of Sellers or their
Affiliates have been duly and timely filed with the appropriate Taxing Authority in all
jurisdictions in which such Tax Returns are required to be filed (after giving effect to any valid
extensions of time in which to make such filings), and all such Tax Returns are true, complete
and correct in all material respects and were prepared in substantial compliance with all
Applicable Laws; and (ii) except as set forth on Schedule 3.08(b)(ii), all Taxes payable by or on
behalf of Sellers or their Affiliates have been fully and timely paid (whether or not shown or
required to be shown on any Tax Returns).

. (© . All deficiencies asserted or assessments made as a result of any
examinations by any Taxing Authority related to the Purchased Assets or the Business have been
fully paid, and there are no other audits or investigations by any Taxing Authority in progress,
nor has Sellers received any notice from any Taxing Authority that it intends to conduct such an
audit or investigation with respect to the Purchased Assets or the Business.

(@  Schedule 3.08(d)G) lists (i) all types of Taxes paid, and all types of Tax
Returns filed by or on behalf of Seilers, in connection with, or with tespect to, the Purchased
Assets or the Business and (if) all of the jurisdictions that impose such Taxes and/or the duty to
file such Tax Returns. Sellers have made available complete copies of material Tax Returns
relating to the Purchased Assets or the Business relating to taxable periods that ended after
December 31, 2006. : oo

(&)  Sellers (i) have complied in all material respects with all Applicable Laws

- relating to the payment and withholding of Taxes with respect to the Purchased Assets or the
Business; (ii) except as set forth on Schednle 3.08(e)(ii), have withheld and paid all Taxes
tequired to have been withheld or paid in connection with any amounts paid ot owing to any
employees, independent contractor, creditor, stockholder or other third party and all forms
required with respect thereto have been properly completed and timely filed; (iii) have duly and
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timely withtheld and paid over to the appropriate Taxing Anthorities all amounts required to be so
withheld and paid under all Applicable Laws; and (iv) have properly completed and timely filed
all forms required with respect thereto.

()  None of the Sellers is a foreign person within the meaning of Section 1445
of the Code and none of the transactions undertaken pursnant to this Agreement by any Seller
will give rise to any withholding obligation under any prevision of Applicable Law, including
Section 1445 of the Code,

{2}  No written claim has been made by a Taxing Aunthority in a jurisdiction in
which any Selters do not currently file Tax Returns such that such Sellers are or may be subject
to taxation by that jurisdiction.

()  No agreement, waiver or other document or arrangement extending the
period for assessment or collection of Taxes (including, but not limited te, any applicable siatute
of limitation) or the period for filing any Tax Refurns, has been executed or filed with any
Taxing Authority with respect to the Purchased Asseis or the Business by or on behalf of any
Sellers. No Sellers have requested any extension of time within which to file any Tax Returns
with respect to the Purchased Assets ot the Business, which Tax Returns have since not been
filed. ‘

(i) There is no contract, agreement, plan or arrangement with respect to the
Purchased Assets or the Business covering any person that, individually or collectively, could
give rise to the payment of any amount that would not be deductible by Buyer, Sellers or any of
their respective Affiliates by reason of Section 280G of the Code {determined without regard to
the exceptions contained in Sections 280G(b)(4) and 280G(b)(5) or 404 of the Codc).

()  Each of the Seliers has disclosed on its federal income Tax Returns all
posfclons taken therein that could give rise to a substantial underpayment of federal income Tax
within the meaning of Section 6662 of the Code.

(k)  There are no liens for Taxes with respect to the Purchased Asscts or the
Business, except for liens arising as & matter of Applicable Law relating to current Taxes not yet
due,

: 3] None of the Purchased Assets are “tax-exempt use property” within the
_ meanmg of Section 168(h) of the Code or “tax-exempt bond financed property” within the
. meaning of Section 168{g)(5) of the Code.

(m) No power of attorney with respect to any Tax matter is currently in force
with respect to the Purchased Assets or the Business that would, in any manner, bind, obligate, or
restrict Buyer.

{n)  None of the Sellers has executed or entered into any agreement with, or
obtained any consents or clearances from, any Taxing Authority, or has been subject to any
ruling guidance, that would be binding on Buyer for any taxable period (or portion thereof)
ending after the Closing Date with respect to the Purchased Assets or the Business.
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{0)  The purchase and sale of the Purchased Assets is exempt from Alabama
sales and use Tax pursuant to Alabama Sales & Use Tax Regulation chapter 810-6-1-33(1) as a
casual sale because the sale is a casual or isolated sale by Sellers and Sellers are not engaged in
the business of selking.

Section 3.09  Employment and Labor Matters.

(a)  Except as set forth in Schedule 3.09(a): (1) there is no, and during Sellers’
operation of the Business there has not been any, labor strike, slowdown, stoppage or lockout
pending, or, to the knowledge of Sellers, threatened against the Business; (ii) there is no
collective bargaining or similar agreement or any arrangement with any labor organization
applicable to employees of Sellers principally engaged in the Business and none are being
negotiated; (iii) Sellers have not agreed to recognize any union or other collective bargaining
representative, nor has any union or other collective bargaining representative been certified as
an exclusive bargaining representative of any of the employees; (iv) no labor union nor
representative thereof claims to or is seeking to represent Sellers’ employees and to the
knowledge of Sellers, no union organizational campaign or representation petition is currently
pending with respect to any of the employees of Sellers; (v) the Business to Sellers’ knowledge
is in compliance with all Appliceble Laws and regulations respecting labor, employment,
immigration, fair employment practices, work place safety and health, terms and conditions of
employment, and wages and hours, including tax reporting and withhoiding on wages; (vi) to
-Sellers” knowledge there are no formal grievances, complaints or charges with respect to
employment or labor matters (including, without limitation, charges of employment
discrimination, retaliation or unfair labor practices) related to the Business pending or, to Sellers’
knowledge, threatened in any judicial, regulatory, arbitral or administrative forum; (vii}to
Sellers™ knowledge none of the Business’ employment policies or practices is currently being
audited or investigated by any federal, state or local government agency, and (viii) the Business
is not subject to any consent decree, court order- or seiflement in respect of any labor or
employment matiers.

(b) The Business has not experienced a “plant closing” or “mass layoff” (as

defined in the Worker Adjustment and Retraining Act of 1988 (the “WARN Act”) or any similar

. state, local or foreign law or regulation) affecting any site of employment.of the Business or one-

or more facilities or operating units within any site of employment or facility of the Business,
without complying with the WARN Act and any similar state, local or foreign law or regulation.

(c)  Schedule 3.09(c) sets forth the name of each full-time and part-time
employee principally engaged in the Business, their respective positions, their date of hire, their
annuai rate of compensation (and current rate of accrual of paid time off and the level of bonus,
if any, to which they may be entitled expressed as a percentage of base annuat salary), and a

' description of their status (i.e., whether active or on leave of absence) as of the date of Schedule
3.09(c). To the extent any empioyee listed on Schedule 3.09{c) is on leave of absence,
Schedule 3.09(c) further describes the type of leave, the date it commenced and the expected

duration of leave.
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Section 3.10  Absence of Change or Evenf. Except as disclosed in Schedule 3.10,
since the Reference Balance Sheet Date, Sellers have conducted the Business in all material
respects in the ordinary course and have not with respect to the Business otherwise:

(@)  except for the Bankruptcy Cases, suffered an event, change, effect or
development that, individually or in the aggregate, has had, or reasonably could be expected to
have, & Material Adverse Effect;

(b)  mortgaged, pledged or subJected to any Encumbrance any Purchased
Asset other than Permitted Encumbrances;

{c)  other than in the ordinary course of business, sold, transferred, leased to
others or otherwise disposed of any of its assets (or committed to do any of the foregoing), or
canceled, waived, released or otherwise compromised any material debt or claim, or any right of
material value;

{d) except for the collection of accounts receivable, instituted any litigation,
action or proceeding before any court, governmental body or arbitration tribunal relating to it or
- its property with respect to the Business;

(&) made or rescinded any election relating to Taxes with respect to the
Purchased Assets or Business, seftled or compromised any claim, action, suit, litigation,
proceeding, arbitrafion, investigation, audit or controversy relating to Taxes with respect to the
Purchased Asseis or Business, or except as may be required by Applicable Law, made any
change to any of its methods of reporting income or deductions for federal income tax purposes
from those erployed in the preparation of its most recently filed federal income Tax Returns
with respect to the Purchased Assets or Business; or

() increased the compensation of any employee set forth on Schedule
3.09(c), other than in the ordinary course of Sellers® business.

Section3.11  Compliance With Law: Permits,

Comeme— == - gy - Except as set forth in Schedule 3.11(a}, the operation of the Business has
been and is in compliance in all material respects with Applicable Laws, inchuding those relating
to occupational health and safety. The occupancies and uses of the Facilities by Sellers are in

" compliance in all material respects with all Applicable Laws. Sellers have not received written
notice of any violations, legal proceedings or Orders (as to which any Seller is a party or by
which any Seller or any portion of a Facility is bound) relating to zoning, building use and
occupancy, or fire laws or regulations against, or with respect to, the Facilities. This
Section 3.11(a) does not relate to matters with respect to (i) possession and compliance with
Permits, which are the subject of Section 3.11(b), (i) environmental matters, which are the
subject of Section 3.12, and (jii) laws regarding employment and employment practices, which
are the subject of Sectmn 3.00.

(b)  Schednle 3.11(b) sets forth all Permits issued or granted to, or made by, &
Seller by or to Governmental Entities that are required for the Business. Except as disclosed in
Schedule 3.11(b), Sellers have obtained all Permits that are required under all Applicable Laws,
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including the Environmental Laws, for the operation of the Business as currently conducted or
planned. Except as set forth in Schedule 3.11(b), (i) all such Permits are validly held by Sellers,
and Sellers are in compliance in all material respects with all terms and conditions thereof, and
(ii) during the past vear, Sellers have not received notice of any violation of or proceeding
relating to the revocation or modification of any such Permits.

Section 3.12 Bnvironmental Matiers.

(a) In connection with the operation of the Business, except as set forth in
Schedule 3.12{a): (i) to Sellers’ knowledge, Sellers have not received any written or oral
communication that alleges any material violation of, or ¢laim under, any Environmental Law,
that has not been fully and finally resolved through the appropriate judicial, administrative or
other claims resolution process and that alleges any violation of, or claim under, any
Environmental Law, or arising out of, based on or resuliing from the presence or Release of
Hazardous Materials; (ii) Sellers have been and ate in compliance in all maierial respects with all
Environmental Laws; (iii) there have been no Releases or to the knowledge of Sellers, threatened
Releases of Hazardous Materials on, under, from or about the Purchased Assets as a result of
Sellers’ operation or use of the Purchased Assets that resulted in an Environmental Condition;
{iv) no Seller has entered into or agreed to or is bound by or subject to any contract or Order
relating to claims, liability under or compliance with any Environmental Law or to investigation
or remediation of Hazardous Materials and (v) there is no on-site or off-site location to which
any Seller or its Affiliate has transported or disposed of, or caused to be transported or disposed
of, Hazardous Materials,

(b)  The term “Eovironmental Laws” means zll requirements of Applicable
Laws end Orders issued or promulgated by any Governmenial Eniity, relating to the
environment, pollution, health, safety, natural resources, or to the management, Release or
threatened Release of, or exposure to, Hazardous Materials.

\(c) The term “Environmental Condition” means soil and water contamination,
ot.other types of Releases of Hazardous Materials or environmental damage or contamination in,
on, around, under or migrating from the Purchased Assets or arising from the Purchased Assets
that require investigation, remediation, or repair under Environmental Laws or any Contracts.

(d) The term “Hazardous Materials® means all explosive or radioactive
materials or substances, hazardous or foxic substances, wastes or chemicals, petroleum
(including crude oil or any fraction thereof) and all other materials or chemicals regulated
pursuant to any Environmental Law.

(e) The term “Release” means any spill, emission, leaking, pumping,
injection, deposit, disposal, discharge, dispersal, leaching, emanation or migration in, into, onto,
or through the environment {including ambient air, surface water, groundwater, soils, sediments
of any surface water body, land surface or subsurface strata) in violation of any Environmental
Laws,
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Section 3.13 Contracts.

(2)  As of the daie hereof, all of the Assigned Contracts are valid, binding and
in full force and effect and are enforceable against Sellers that are a party to such Assigned
Contracts and, to Sellers’ knowledge, the other party thereto, in accordance with their respective
terms, except as the same may be limited by bankruptcy, insolvency, reorganization, moratorium
or similar laws affecting the enforcement of creditors’ rights generally and general equitable
principles regardless of whether such enforceability is considered in a proceeding at law or in

equity.

(b)  Except as disclosed on Schedule 3.13(b)(i), no Seller is (with or without
the lapse of time or the giving of notice, or both) in breach or default in any respect under any
Assigned Contract and, to the knowledge of Sellers, no other party to any Assigned Contract is
{(with or without the lapse of time or the giving of notice, or both) in breach or default in any
tespect thereunder. No Seller has received any written notice of the intention of any party to
terminate any Assigned Contract. Complete and correct copies of all Assigned Contracts listed
in the Scheduies, together with all modifications and amendments thereto, have been made
available to Buyer. The Assigned Contracts constitute all of the revenue-generating business,
activities and Comntracts (whether formal or informal, oral or written) relating to the Business or
otherwisc material to the Business. Schedule 3.13(b)(ii) sefs forth, in respect to each storage
tank under contract, the expiration date of its respective Contract.

Section 3.14  Insurance. The insurance policies maintained by Sellers with respect to
the Business or the Purchased Assets are listed in Schedule3.14. Except as set forth on
Schedule 3.14, all such policies are in full force and effect, alt premiums due and payable
thereon have been paid (other than retroactive ot retrospective prermium adjustments that are not
yet, but may be, required to be paid with respect to any period ending prior to the Closing Date
under comprehensive general liability and workmen’s compensation insurance policies), and no
written or, to Sellers’ knowledge, oral notice of cancellation or termination has been received
with respect to any such policy which has not been replaced on substantially similar terms prior
to the date of such cancellation. Sellers have not received any refusal of coverage for any
cmrently active or pending claims under any policy described in Schedule 3.14 with respect to
the Business or the Purchased Assets.

Section 3.15  Sellers’ Knowledge. The phrase “Sellers’ knowledge,” “to the
knowledge of Sellers,” and like phrases shall mean the knowledge, after due inquiry, of any of
the persons listed on Schedule 3.15. An individual will be deemed fo have knowledge of a
particular fact, circumstance, event or other matter if {i) such individual has actual knowledge of
such fact, circumstance, event or other matter, or (i) such fact, circumstance, event or other
matter is reflected in one or more documents written or electronig, that are or have been in such
individual’s possession.

Section 3.16  Intellectzal Property. Except for those third party software license
agreements listed on Schedule 1.01(b)(1), there are no licenses or other rights to use (including,
foreign rights) or any copyrights, patents, patent applications, trade names, trade secrefs,
registered and unregistered trademarks, servicemarks, franchises, domain names or other similar
rights now used or employed in the Business. Sellers own or have a license to use such software,
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a correct and complete copy of which has been provided fo Buyer. To Sellets’ knowledge, the
use of such software does not infringe upon or violate the copy right, trade mark, service mark,
patent rights, confidentiality rights or other intellecinal property rights or any Person. To Sellers’
knowledge, there are no claims, actions, suits or other proceeds before any Governmental Entity
by any Person involving the claim of infringement or violation of any Person’s intellectual

property.

Section 3.17  Preferential Purchase Rights. There are no preferential purchase rights,
options or other rights in any Person {other than Sellers), to purchase or acquire any interest in
the Purchased Assets, in whole or in part. Sellers hereby waive any and all such rights.

Section3.18  Sufficiency of Assets. On the Closing Date, except as set forth in
Schedule 3.18(a) the Purchased Assets will constituie all of the assets, real and personal, tangible
and intangible, that are necessary or required to permit Buyer to operate the Business in
substantially the same manner as it is being conducted by Seller on the date hersof. Except as set
forth in Scheduie 3.18(a), the tangible Purchased Assets (including the assets held for use in the
construction of the Blakeley Terminal) shall be in good working order in all matetial respects on
the Closing Date, ordinary wear and tear excepted, and fit for their intended purpose. Schedule
3.18(b) lists all material repairs needed, if any, at the Terminals to ensure they are in good
working order.

Section 3.19  Substantial Customers. Schedule 3.19 lists the customers of the
Business whose revenue to Sellers, exceeded $10,000 for the 12-month period ending December
31, 2009 (each, a “Substantial Customer™). Except as set forth in Schedule 3.19, no Substantial
Customer has indicated an intent to discontinue or substantially alter in an adverse manner its
relationship (including the terms and volumes on which it obtains goods or services from
Sellers). All Contracts with Substantial Customers are listed on Schedule 1.01(a}v).

Section 3.20  Brokers or Finders. Sellers represent; jointly and severally, as to
themselves and their Affiliates, that no agent, broker, investment banker or other firm or person
is or will be entitled to any broker’s or finder’s fee or any other commission or similar fee in
connection with any of the transactions contemplated by this Agreement as a result of any
actions by such party except as listed on Scheduie 3.20.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYFR

Buyer hereby tepresents and warrants to Seflers, as of the date of this Agreement and as
of the Closing Date, as follows:

Section 4,01  Organization. Standing and Power. Buyer is a limited partnership duly
organized, validly existing and in good standing under the laws of Delaware and has all limited
partnership power and authority to carry on its business as now bcmg conducted and to own its
propetties.
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Section4.02  Anthority: Execution and Delivery: Enforcesbility. Buyer has full
limited partnership power and authority to enter into this Agreement at the Closing and to

consummate the transactions contemplated hercby and thereby. The execution, delivery and
performance by Buyer of this Agreement at the Closing has been duly authorized by all requisite
limited partnership action. This Agreement has been, as of the Closing Date, duly executed and
delivered by Buyer, and {assuming due execution and delivery by Sellers) this Agreement
constitutes a valid and binding obligation of Buyer, enforceable in accordance with its terms,
except as such enforcezbility may be limited by banlkruptcy, mnsolvency, reorganization or
similar laws affecting creditors’ rights generally or by general equitable principles.

Section 403  No Conflicts; Consents. The execution and delivery by Buyer of this
Agreement does not, and the execution and delivery by Buyer of each Ancillary Agreement will
not, and the consummation of the transactions contemplated hereby and thereby and Buyer’s
compliance with the terms hereof and thereof will not, conflict with, or result in any violation of
or defanlt (with or without notice or lapse of time, or both) under, or give rise to a right of
termination, cancellation or acceleration of any obligation or to loss of a benefit under, or to
increased, additional, accelerated or guaranteed rights or entitlements of any person under, or
result in the creation of any Encumbrance upon any of the properties or assets of Buyer under,
any provision of (i) the limited partnership agreement, certificate of limited partnership, or other
organizational documents of Buyer, (ii) any Contract material to the ability of Buyer to
consummate the transactions contemplated hereby or by the Ancillary Agreements, to which
Buyer is a party or by which any of its properties or assets is bound or (iii) any Order or
Applicable Law applicable to Buyer or its properties or assets. No Consent is required to be
obtained or made by Buyer in connection with the execution, delivery and performance of this
Agreement or any Ancillary Agreement or the consummation of the transactions contemplated
hereby and thereby, other than (i} those set forth on Scheduie 4.03, and (ii) those that may be
required by reason of the terms or nature of the Purchased Assets or the participation of Sellers
{as opposed to those required solely by reason of the participation by Buyer) in the transactions
contermplated heteby and by the Ancillary Agreéments.

Section4.04 No Litigation. As of the date hereof, there is not nor has been
commenced or, to the knowledge of Buyer, threatened by any third party against Buyer or any of
its principals, officers, directors or Affiliates, any proceeding-(a) involving any challenge to, or
seeking damages or other relief in connection with, the transactions contemplated by this
Agreement and the other Ancillary Agreements, or {b) that may reasonably be expected to have

“the effect of preventing, delaying, malking illegal, or otherwise interfering with the transactions

contemplated by this Agreement and the other Ancillary Agreements.

Section4.05  Brokers or Finders. Buyer represents as to itself and its Affiliates that

no agent, broker, investtnent banker or other firm or person is or will be entitled to any broker’s
or finder’s fee or any other commission or similar fee in connection with any of the transactions
contemplated by this Agreement as a result of any actions by such party.
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ARTICLEV

COVENANTS RELATING TO CONDUCT OF BUSINESS
Section 5.01  Covepants of Sellers Relating to Conduct of Business.

(z) From the date hereof through the Closing Date, and to the exient not
inconsistent with the Bankruptcy Code, the operation and information reporting requirements of
the Office of the United States Trustee for the Southern District of Alabama, and subject to any
Order or direction of the Bankruptey Court, Sellers agree to:

()] except as contemplated by this Agreement or with written consent
of Buyer, operate the Business and maintain the Putchased Assets in a good and
workmanlike manner and in the ordinary course of business;

(i)  preserve the business organjzation of the Business intact and use
commercially reasonable and good faith efforts to keep available to Buyer the services of
the present officers and employees of the Business and to preserve the good will of the
suppliers, landlords and vendors having business relations with the Business;

(iii) maintain in force the insurance policies referred to in
Schedule 3.14 or insurance policies providing the same or substantially similar coverage,
and notify Buyer prior to the expiration of any of such insurance policies.

(iv)  comply in all material respects with alt Applicable Laws;

(v}  perform and comply in all material respects with all of the material
covenants and conditions contained in Contracts relating to the Business and the
Purchased Assets;

(v1) pay all costs and expenses of the Business (including accounts
payable) only in accordance with Buyer’s prior written approval, which such approval
shall not be unreasonably withheld, conditioned or delayed;

(vii) properly complete and file all Tax Returns, pay all Taxes and
assessments with respect to the Business and the Purchased Assets that become due or
payable prior {o the Closing Date; and

(viii)y advise Buver on all material matters relating to the Purchased
Assets and the Business, inciuding, without limitation, all proposed authorizations for
expenditures in excess of $10,000.

(b)  From the date hereof through the Closing Date, and to the extent not
inconsistent with the Bankrupticy Code, the operation and information reporting requirements of
the Office of the United States Trustee for the Southern District of Alabama, and subject to any
Order or direction of the Bankruptcy Court, Sellers will not without Buyer s written
authorization: :
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(1) deciare or pay dividends or make any other distributions in respect
of their capital stock or parinership interests, or purchase, redeem or otherwise acquire ot
tetire for value any shares of capital stock or partnership interests;

(i)  except as set forth on the Reference Balance Sheet, create or settle
intercompany payables or receivables;

(iil)  collect prepaid expenses or uneamed revenue;

@iv)  settle any litigation, action or claim other than settlements settled
through insurance proceeds;

(v}  terminate, amend or fail to renew any material Permit other than in
the ordinary course of business,

(vi)  subject to Section 5.01(a)(vi), delay or postpone the payment of
any accounis payable or commissions or any other liability or obligation or agree or
negotiate with any party to extend the payment date of any accounts payable or
commissions or any other lability or obligation or accelerate the collection of {or
discounted) any accounts or notes receivable;

(vii) take any action or fail to take any action that would reasonably be
expected to have the effect of accelerating to the pre-Closing pericds sales to customers
or collections of receivables from customers or other revenues that would otherwise be
expected to take place or be incurred after the Closing; or

(viii) permit or aflow any of the Purchased Assets (tangible or
intangible) to be subject to any Encumnbrance, other than Permitted Encumbrances;

(ix) sell, transfer or otherwise dispose of any of the Purchased Assets;

(x)  voluntarily permit any material right with respect to the Purchased
Assets or Business to expire, or waive or release any material right with respect to the
Purchased Assets ot the Business; '

(xi)  enter into any new matetial agreements or contracts with respect to
the Purchased Assets or the Business that cannot be cancelled within thirty (30) days, or

any new, or extensions or renewals of any existing, Peiroleum and Other Product storage

contracts; :

(xii) make any single commitment in excess of $5,000 for any purpose,
gxcept as required for emergency operations or protection of the environment;

(xiil) enter into any Related Party Transactions {provided that Buyer’s
authorizetion shall not be unreasonably withheld, conditioned or delayed with respect to
any Related Party Transaction conducted in the ordinary course of business);

(xiv) make any payment of interest, fees or otherwise to any lender;
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(xv) market or publish texms of Terminals’ capacity or other services of
the Business;

(xvi) make or rescind any election relating to Taxes, settle or
compromise any claim, action, suit, litigation, proceeding, arbitration, investigation, audit
or controversy relating to Taxes, or except as may be required by Applicable Law or
GAAP, make any material change to any of its methods of accounting or methods of
reporting income or deductions for Tax or accounting practice or policy from those
employed in the preparation of its most recent Tax Returns, with respect to the Purchased
Assets or Business;

(xvii) increase the compensation payable, ot pay any compensation out
of the ordinary course, to any employees;

(xviii) not file any motion with the Bankruptcy Court regarding the
transactions contemplated hereby which has not been previously bsen approved by Buyer
(provided that Buyer’s authorization or approval shall not be unreasonably withheld,
conditioned or delayed except with respect to motions that alter Buyer’s position as
Stalking Horse Buyer); or '

(xix) agree to take any of the actions described above.

Section 5.02  Access to Information. Sellers shall afford to Buyer and its accountants,
counsel, environmental consultants and other representatives of any of the foregoing (such
entities and representatives other than Buyer being referred to as “Buyer’s Representatives”)
ressonable and timely access in a manner that does not unreasonably interfere with the normal
operations of the Business, during the petiod prior to the Closing, to all the employees,
managers, properties, books, Contracts, commitments, information systems, Tax refurns and
Records of the Business, and, during such period shall furnish reasonably promptly to Buyer and
Buyer’s Representatives any information (including, with respect to environmental matters, all
relevant records, audits, assessments, field notes, monitoring well data and other docwments or
information in possession of Sellers) concerning the Business, the Purchased Assefs or the
Assumed Liabilities as Buyer (or any Buyet’s Representative) may reasonably request. Buyer
shall permit Sellers to duplicate, at Sellers’ expense, the Assigned Records.

Section 5.03  Confidentiality.

(@  Buyer acknowledges that the imformation being provided to it in

connection with the fransactions contemplated hereby is subject to the terms of the =~ =

Confidentiality Agreement, the terms of which are incorporated herein by reference. Effective
upon the Closing, the Confidentiality Agreement shall terminate.

(b)  Sellers shall keep confidential, and use reasonable efforts to cause their
Affiliates and each of their respective officers, managers, directors, employees and advisors
(collectively, “Seller Parties™) to keep confidential, after the Closing all information relating to
the Business, the Purchased Assets or the Assumed Lisbilities (all such information being
“Confidential Information™), except, (i) to the extent applicable in connection with the
procedures set forth in subsection {c) below, (i) as necessary to defend or prosecute any
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litigation or dispute (subject to subsection (c) below), or (iii) for information fhat is publicly
available on the Closing Date, or thereafter becomes publicly available other than as a result of a
breach of this Section 5.03 or of the Confidentiality Agreement.

(c) In the event Seller Parties are requested or required by Applicable Law,
including any stock exchange rule, governmental order, judicial process or similar means
(including by cral questions, interrogatories, requests for information or documents in legal
proceedings, subpoena, civil investigative demand or other similar process) to disclose
Confidential Information of the other, such Person shall provide Buyer with prompt written
notice of any such request or requirement so that Buyer may seek & protective order or other
appropriate remedy (including reasonable consultation with respect to taking steps to resist or
narrow the scope of such request or requirement) or waive compliance (in whole or part) with the
provisions of this Section 5.03. If Buyer waives compliance with the provisions of this Section
5.03 with respect to a specific request or requirement, disclosure shall nonetheless be limited to
only that portion of the Confidential Information that is covered by such waiver and which is
necessary to be disclosed in order to comply with such request or requirement. If, in the absence
of a protective order or other remedy or a waiver by Buyer, disclosure is nonetheless, in the
written opinion of counsel, legally compelied or else would result in lisbility for contempt or
other cemsure or pepalty, disclosure may, without Hability hercunder, be made of only that
portion of the Confidential Information which such counsel advises is legally required to be
disclosed.

{d)  The covenants set forth in this Section 3.03 shall terminate two years after
the Closing Date; provided, that the Parties agree that the Sellers Parties shall only be obligated
1o comply with this Section 5.03 to the extent not inconsistent with the Bankruptcy Code, the
operation and information reporting requirements of the Office of the United States Trustee for
the Sonfthem District of Alabama, and any Order or direction of the Bankruptcy Court.

Section 3.04  Commercially Reasonable and Good Faith Efforts. Each party shall use
its commercially reasonable and good faith efforts to take or cause to be taken all actions or do or
cause to be done all things necessary, proper or advisable to fulfill the conditions to the Closing
hereunder and to cause the Closing to cccur as soon as practicable, including taking all actions
pecessary to comply prompftly with all legal requirements that may be imposed on it or any of its
Affiliates with respect to the Closing and to cause all other conditions to be satisfied, including
with respect fo the Assigned Contracts and Assigned Permits. Each of the parties hereto will
furnish to the other party hereto such necessary information and reasonable assistance as such
other party may reasonably request in connection with its preparation of necessary filings or
submissions to any Governmental Enfity. Buyer shall be entitled fo contact any of the
counterparties to the Assigned Coniracts and Assigned Permits to facilitate the assignment
thereof. For the avoidance of doubt, nothing in this Section 5.04 shall require a Party to waive
any condition to the Closing set forth in Article V1.

Section 5.05  Expenses: Apportionment of Taxes,

(&)  Whether or not the Closing takes place, and except as otherwise specified
in this Agreement, all costs and expenses incurred in connection with this Agreement and the
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Ancﬂ}ary Agreements and the transactions contemplated hereby and thereby shall be pa1d by the
party incurring such expense.

(b)  Ifthe Closing occurs:

(i)  All Transfer Taxes applicable to, or incutred in connection with,
the conveyance and transfer from Sellers to Buyer of the Purchased Assets and any filing
or recording fees applicable to such conveyance and transfer shall be paid by Sellers.
The parties shall use reasonable efforts to avail any available exemptions from any such
Transfer Taxes or fees, and to cooperate with the other party in providing any
information and documentation that may be necessary to obtain such exemptions.

(i) Ad valorem taxes with respect to the Purchased Assets shall be
prorated on a daily basis over the property tax year of January st through December 31st
as of the Closing Date with Sellers responsible for the period prior to and including the
Closing Date and Buyer responsible for the period begimingthe day after the
Closing Date. Sellers, collectively on the one hand, and Buyer, on the other hand, shall
each pay their respective pro rata portion of ad valorem taxes with respect to any property
or lease included in the Purchased Assets (other than ad valorem taxes included within
tental payments under a lease, if any). To the extent the ad valorem taxes for the period
that includes the Closing Date are not finally determined prior to the Closing, such ad
valorem taxes shall be estimated for purposes of the Closing using the best available
information for such period {or the prior period propetty taxes in the event there is not
any available information for such petiod), and Sellers shall pay to Buyer an amount
equal to Sellers’ share of such estimated ad valorem taxes at the Closing. Upen receipt of
the tax bills for the period that includes the Closing Date, the Buyer shall determine the
proration of the ad valorem taxes and issue Sellers either an invoice for any additional
amount that is due from Sellers’ or a check for the amount of any overpayment by
Sellers, Sellers shali-pay to Buyer their prorated-portion of the ad valorem-taxes within
thirty (30) days afier receipt of Buyet’s invoice therefore and copies of the ad velorem
tax bills from the taxing units. Buyer shafl pay the ad valorem taxes to the relevant
taxing units when due, and prior to such taxes becoming delinguent.

Section 5.06  Employee Matters. Sellers shall retain (i) sole sponsorship of, and
exclusive responsibility for all liabilities and obligations under, arising out of, or relating to, each
Seller Plan, and (ii) sole responsibility for all liabilities and obligations under, arising out of, or
relating to, the employment or termination of employment of each employee of Sellers and their
Affiliates in connection with the transactions contemplated by this Agreement. Buyer shall be
permitted, in its discretion, to offer employment to employees of Seilers and their Affiliates that
are employed, in whole or in. part, in connection with the Business.

Section 5.07 Posi-Closing Cooperation.

(a) Buyer and Sellers shall cooperate with eﬁch other, and shall cause their
officers, employees, agents, auditors and representatives to cooperate with each other after the
Closing to ensure the orderly fransition of the Business from Sellers to Buyer. Upon the

o reasonable written request of Buyer, after the Closing, Sellers shall assist, in obtaining consents,— —~ =~ -
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any transfers or successions of inierest from third parties (including any applicable
Governmental Entity) that are necessary or appropriate fo transfer any portion of the Purchased
Assets to Buyer. After the Closing, upon reasonable written notice, Buyer and Sellers shall
furnish or cause to be furnished to each other and their employees, counsel, auditors and
representatives access {including the ability to make copies), during normal business houss, to
such information and assistance relating to the Business (to the extent within the control of such
party or any of its Affiliates) as is contained in any Record constituting an Excluded Asset, or is
reasonably necessary for (i) financial reporting, Tax and accounting maiters and (ii) defense or
prosecution of litigation and disputes (other than litigation and disputes under this Agreement).

(b)  Afier the Closing, upon reasonable written notice, Buyer and Sellers shall
furnish or cause to be furnished to each other, as promptly as practicable, such information and
assistance (to the extent within the control of such party) relating to the Purchased Assets
(including, access to books and records) as is reascnably necessary for.compliance with
accounting and reporting requirements, filing of all Tax retuns, and making of any election
related to Taxes with respect to the Purchased Assets, the preparation for any audit by any
Taxing Authority, and the prosecution or defense of any claim, suit or proceeding related to any.
Tax refum with respect to the Purchased Asscts. Sellers and Buyer shall cooperate with each
other in the conduct of any audit or other proceeding relating to Taxes involving the Business. In
the event that Sellers or Buyer shall after the Closing take any position in any Tax retumn, or
reach any setilement or agreement relating to Taxes on audit, which is in any manner
inconsistent with any position taken by any Selier in any Tax filing, settlement or agreement
made by any Seller prior to the Closing with respect to the Purchased Assets and such
inconsistent position (i) might require the payment by Buyer or Sellers of more Tax than would
have been required to be paid had such position not been taken or such settlement or agreement
not been reached, (ii) affects the determination of useful life, basis or method of depreciation,
amortization or accounting of any of the Purchased Assets or any of the properties, assets or
rights of Buyer or (1ii) might accelerate the time at which any Tax must be paid by Buyer or
“Sellers with réspect to the Puiclhiased Assets, then Biyer or Séllers, as the case may be, shall
provide timely and reasonable notice to the other party hereto of such position.

"~ {c)  Buyer and Sellers will retain all Records and other documents pertaining
to the Business in existence on the Closing Date for a period of three years following the
Closing. No such Records or other documents shall be destroved or disposed of by any retaining
party at any time prior thereto without first advising the other party in writing and giving such
party a reasonable opportunity to obtain possession thereof for the purposes petmitted by this
Section 5.07.

(d) Each Party shall reimburse the other for reasonable out-of-pocket costs
and esxpenses incurred in assisting the other pursuant to this Section 5.07. No Party shall be
required by this Section 5.07 to take any action that would unreasonably interfere with the
conduct of its business or unreasonably disrupt its normal operations (or, in the case of Buyer,
the Business). Any information relating to the Business received by Sellers pursuant to this
Section 5.07 shall be subject to Section 5.03.

Section 5,08  Publicity. Prior to the Voluntary Petition filing, no public release or
~ announcement concerning the transactions contemplated hereby shall be issued by any Seller
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without the prior written consent of Buyer (which consent shall not be unreasonably withheld,
conditioned or delayed), except as such release or announcement may be required by law or the
rules or regulations of any United States or foreign securities exchange, in which case Sellers
shall allow Buyer reasonable time to comment on such telease or announcement in advance of
such issuance,

Section 5.09  Ingurance. Sellers shall maintain their current insurance coverage under
each insurance policy maintained by Sellers with respect to the Business or covering any
Purchased Asset until the Closing. Buyer acknowledges that after the Closing Sellers shall have
no responsibility for obtaining or maintaining any insurance {including any performance bonds)
relating to the Business, whether relating to or arising out of occurrences pricr to, at or
subsequent to the Closing.

Section 5.10  Non-Competition.

()  Materality. Buyer and Sellers hereby agree that the covenants set forth in
this Section 5.10 are a material and substantial part of the transactions contemplated by this
Agreement, and that a portion of the Purchase Price shall be paid for and allocated to the
covenants set forth in this Section 5.10.

(t)  Prohibited Activities. For a period of two (2) years after the Closing Date,
Sellers agree that they will not, and they will cause their officers, subsidiaries and Affiliates not
to, anywhere within the State of Alabama, except in accordance with Buyer’s prior written
consent, directly or indirectly, own, acquire, finance, construct or assist in the operation of any
facility or asset for the storage (short-term or long-term} of Petroleum and Other Products within
the State of Alabama (the “Prohibited Activities”). Nothing herein shall prevent, restrict or
otherwise limit ownership interests by Sellers of five percent (5%) or less in any publicly traded
conipany on any securities exchange. :

(¢) Remedies. Sellers acknowledge that (i) the provisions of this Section 5.10
are reasonable and necessary to protect the legitimate interests of Buyer and its Affiliates, (ii}
any violation of this Section 5.10 will result in irreparable injury to Buyer and its Affiliates and
that damages at law would not be reasonsble or adequate compensation to Buyer and its
Affiliates for a violation of this Section 5.10, and (iii) Buyer and its Affiliates shall be entitied to
have the provisions of this Section 5.10 specifically enforced by preliminary and permanent
injunctive relief without the necessity of proving actual damages and without posting bond or
other security as well as fo an equitable accounting of all earnings, profits and other benefits
arising out of any violation of this Section 3.10, including, without limitation, estimated future
earnings lost as & result of a violation of this Section 5.10. In the event that the provisions of this
Section 5.10 should ever be deemed to exceed the time, geographic, product or any other
limitations permitted by Applicable Law, then such provisions shall be deemed reformed to the
maximut extent permitted by Applicable Law.

Section 5,11  As-Built Surveys. Sellers shall, as promptly as practicable following
execution of this Agreement, provide to Buyer at Sellers’ cost as-built surveys, in respect of each
of the Facilities, made in accordance with the 2005 Minimum Standard Detail Requirements for
ALTA/ACSM Land Title Surveys, which shall be certified to Buyer and to the Title Company;
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stamped and sealed by a professional surveyor licensed in the State of Alubama, and shall
accurately delineate the location of all flood zones (i) as determined by the Federal Emergency
Management Agency and (ii) contain such surveyor’s statement confirming that the developed
portion of the land containing the Facilities are located above the elevation of the 100-year flood
zone (as determined by the Federal Emergency Management Agency) (the “As-Built Surveys™).

Section 5.12  Title Insurance. Promptly following execution of this Agreement,
Sellers shall cause Fidelity National Title (the “Title Company™) o furnish Buyer and its counsel
a current owner’s ALTA title policy commitment describing and covering the Facilities, lsting
Buyer as the prospective named insured, showing title to the respective Facilities in the
respective Seller and committing to issue an Owner’s ALTA Title Insurance Policy underwritten
by a title insurance company or companies acoeptable to Buyer in the amount of the value of the
land and improvements located thereon. Sellers agree to deliver such affidavits, certificates,
value declarations, transfer tax and similar documents reasonably required by the Title Company
to issue a Title Policy, and such other documents customarily required by the Title Company or
public taxing or filing authorities for real estate transactions in each respective jurisdiction.
Sellers shall be responsible for the costs (including premium) associated with the Title Policy.

Section 5.13  Removal of Property. Upon request of Buyer, Sellers shall remove any
items other than the Purchased Assets from the Facilities at Sellers’ sole expense.

Section 5.14  Tapk Gauging and Sampling. On the Closing Date, Sellers shall cause
tank gauging and sampling procedures (“Tank Gauging and Sampling”) to be conducted by an
independent inspection service agreed to by Buyer and Sellers in conformance with the latest
AP Standards for the tanks to be measured. The independent inspection service will
determine net volumes, comrected to standard temperature and density (API Gravity) for each
tank as well as determining unsaleable bottoms, sediment and water {“BS&W™). Composite
samples shall be taken from each tank and retzined for & period of 90 days by the independent
inspection service. Sellers and Buyer may each have a representative present during gauging.
The volumes determined by the inspection service will constitute the accurate volumes of all
products and BS&W at the terminal onless otherwise agreed by the Buyer and Seliers (the
“Cloging_Date Tank Volume™). Sellers and Buyer will share equally in the cost of the
independent inspection service.

Section 5.15  Appointment of Interim Managers

. Upon the filing of the Voluntary Petitions, Seiflers shall (i} appoint Guif Atlantic Capital
Corporation, subject to the approval of the Bankruptcy Court, as an interim restructuting advisor
to Sellers and (if) to appoint, subject to the approval of the Bankruptcy Court and the Buyer, until

 the consummation of a sale of the Purchased Assets pursuant to a final Sale Order, an

independent interim operations manager of the Terminals selected from & list of three or more
independent operations managers mutually agreeable to Seller and Buyer.
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ARTICLE VI

CONDITIONS PRECEDENT

Section 6.01  Conditions to Each Party’s Obligation To Effect The Closing. The
respective obligation of each Party to effect and complete the Closing is subject to the
satisfaction or waiver on or prior to the Closing of the following conditions:

{a) Governmental Approvals. All authorizations, consents, orders or
approvals of, or declarations or filings with, or expirations of waiting periods imposed by, any
Governmental Entity listed on Schedule 6.01(a) shall have been obtained or filed.

{b)  No Injunctions or Resiraints. No temporary restraining order, preliminary
or permanent injunction or other order issued by any Governmental Entity or other legal restraint

or prohibition preventing the consummation of the transactions contemplated by this Agreement
or by the Ancillary Agreements shall be in effect; provided, however, that Buyer and Sellers
shall have used their commercially reasonable efforts to prevent the entry of any such injunction
or other order and to appeal as promptly as possible any such injunction or other order that may
be entered.

Section 6.02  Conditions to Obligations of Buyer. The obligations of Buyer to effect
and complete the Closing are further subject to the following conditions:

(z)  Performance of Obligations of Sellers. Sellers shall have performed and
complied with all of their undertakings and agreements required by this Agreement to be
performed or complied with by them prior to or at the Closing.

(b)  Representations and Warranties. The representations and warranties of
Sellers made hereunder shall be true and correct in all respects -at and as of the Closing Date,
with the same force and effect as though made at and as of the Closing Date, except to the extent
that any representation or warranty is made as of a specified date, in which case such
representation or warranty shall be true and correct as of such date.

(¢)  Loan Purchase. The closing of the Loan Purchase as contemplated under
that certain Sale and Assipnment Agreement between Regions Bank and Buyer shall have
oceutred.

@ Seller Certificate. Buyer shall have been furnished with a certificate of an

authorized officer of each Seller, dated the Closing Date, certifving that the conditions contained = ~

in Sections 6.02(a) and 6.02(b) have been fulfilled.

(¢)  Title Insurance. Seliers shall have delivered to Buyer, an Owner’s ALTA
Title Insurance Policy (the “Title Policy”), reasonabiy satisfactory to Buyer, issued by the Title
Company which shall insure good and marketable fee simple title and leasehold title, as
applicable, in Buyer to the Owned Real Property and Leased Real Property, in the amount of the
value of the land and improvements located thereon, and shall provide for extended coverage
over the general exceptions normally contained therein and specifically shall delete {to the full
extent allowed by Applicable Law) any general survey exception. The Title Policy shall provide
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(by way of affirmative endorsements) (i) that the Facilities have an unencumbered, and except as
specifically stated in Section 3.07(b), unobstructed right of access to a public road, (ii) that the
Facilities are in compliance with all zoning laws, regulations and ordinances, (iii) that the
Pacilities are in compliance with all deed restrictions and testrictive covenants, (iv) that the
parcel of land for each Facility is contignous and (v) such other coverage or endorsements as
may reasonably be required by Buyer, subject only to (x) Permitted Encumbrances and {y) such
additional standard printed exceptions (other than general exceptions as are to be deleted or
insured against as provided herein) customarily contained in such formn of owner’s ALTA fitle
insurance policy. Sellers agree to deliver such affidavits, certificates, value declarations, transfer
tax and similar documents reasonably required by the Title Company to issue a Title Policy, and
such other documents customarily required by the Title Company or public taxing or filing
authorities for real estate transactions in each respective jurisdiction. The Title Policy shall
clearly indicate which Penmtted Encumbrances pertain to which parcel or tract of land at each
Facility.

(H) Absence of Material Adverse Bffect. Except for the Bankruptey Cases,
since the Reference Balance Sheet Date, there shall not have been any occurrence or change

relating to the Business or the Purchased Assets that has had or could reasonably be expected to
have a Material Adverse Effect.

{g) Consents and Approvals. All consents, approvals and anthorizations of
any Persons, and all filings with and notifications of any Persons (including any entities which
regnlate the Business, Sellers or Buyer) listed on Schedule 6.02(g), shall have been obtained,
effected or waived,

(hy  Blakeley Construction Process. To Sellers’ knowledge, all matetials
which have been ordered or purchased and invoiced for use in the construction of the Blakeley
Terninal shall be on-site on the Real Property.

{i) Due Diligence. Buyer shall have completed, to its satisfaction in its sole
discretion, its diligence on the Purchases Assets (including title, cuni:acts customer relationships
and operational issues).

()  Delivery of Certain Financial Information. Sellers have delivered to
Buyer financial statements reasonably satisfactory to Buyer.

(k)  Deliverv of Records. Sellers shall have delivered true and complete
copies of the Assigned Records to Buyer.

{J  Condition of Storage Tanks Storage tanks located at the Facilities shall

be clean and in good working order and Sellers shall have delivered an itinerary of all future
scheduled deliveries and shipping satisfactory to Buyer. The Tank Gauging and Sampling shail
have been conducted and the results thereof shall be satisfactory to Buyer.

(m) Tax Arrangements, Sellers shall use commercial best efforts io assign to
Buyer and be effective all tax abatement, tax holiday and sirilar agreements and arrangements,
related o the GO Zone or otherwise. .
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(n)  Bankmptey Court Apptoval. The Sale Order (a) shall have been entered
by the Bankruptcy Court in form and substance reasonably acceptable to Buyer and not
inconsistent with the terms of this Agreement (i} approving the transactions contemplated hereby
and the terms and conditions of this Agreement, and (if) finding that notice of the hearing
concerning approval of the transactions contemplated hereunder was given in accordance with
the Bankruptcy Code and constitutes such notice as is appropriate under the particular
circumstances, and (iii) finding that Buyer is a “good faith” purchaser entifled to the protections
afforded by Section 363{m) of the Bankruptcy Code, and (b) shall have become a final and

. nonappealable order.

{0}  Other Documents. Sellers shall have fornished to Buyer the documents
referred to in Section 2.02(a).

Section 6.03  Conditions to Obligation of Sellers, The obligation of Sellers to effect
and complete the Closing is further subject to the following conditions:

(a) Representations and Warrapties. The representations and warranties of
Buyer made hereunder shall be true and correct in all respects at and as of the Closing Date, with
the same foree and effect as though made at and as of the Closing Date, except for changes
permitted or contemplated by this Agreement and except io the extent that any representation or
warranty is made as of a specified date, in which case such representation or warranty shall be
true and correct in all respects as of such date.

(b)  Performance of Obligations of Buyer. Buyer shall have performed and
complied with all of ifs undertakings and agreements required by this Agreement to be
performed or complied with by it prior to or at the Closing.

(c)  Buyer Certificate. Sellers shall have been furnished with a certificate of
an authorized officer of Buyer, dated the Closing Date, certlf)nng that the conditions contained in
Sections 6.03{a} and 6.03(b} have been fulfiiled.

: (d)  Copsents and Approvals. All consents, approvals and authorizations of
any Persons, and all filings with and notifications of any Persons listed on Schedule 6.03(d),
shall have been obtained, effected or waived.

(¢  Bankruptcy Court Approval. The Sale Order (a) shall have been entered
by the Bankruptcy Court in form and substance reasonably acceptable to Seller and not
inconsistent with the ferms of this Agreement (i) approving the transactions contemplated hereby
and the terms and conditions of this Agreement, and (i) finding that notice of the hearing
concerning approval of the transactions contemplated hereunder was given in accordance with
the Bankruptcy Code and constitutes such notice as is appropriate undet the particular
circumstances, and (iii) finding that Buyer is a “good faith” purchaser entitled fo the protections
afforded by Section 363(m) of the Bankrupicy Code, and (b) shall have become a final order.

£ Other Documents. Buyer shall have furnished to Sellers the docurments
referred fo in Section 2.02(b).
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ARTICLE VII
INDEMNIFICATIO

Section 7.01  Indempification by Sellers. Sellers agree to, jointly and severally,
defend, indemnify and hold harmless Buyer, its Affiliates and their respective officers, managers,
stockholders, directors, members, pariners, employees, agents and representatives (individually,
a “Buver Indemnitee”, and, collectively, the “Buyer Indemnitees™), against and in respect of any
and all actions, suits, proceedings, losses, damages, claims, liabilities, demands, assessments,
Orders, costs and expenses, including reasonable attorneys® fees (“Damages™) to the extent
arising out of any (i) breaches of any representation or warranty hereunder on the part of a Seller,
(ii) failures by a Seller to perform or otherwise fulfill any covenant, undertaking or agreement or
obligation hereunder or under any documents delivered hereunder or (iii) the Excluded
Liabilities.

Section 7.02  Indemnification by Buyer. Buyer agrees to indemnify and hold harmless
Sellers, their Affiliates and their respective officers, directors, stockholders, managers, members,
pariners, employees, agents and representatives (individually, a “Seller Indemnites”, and,
collectively, the “Seller Indemnitees™), against and in respect of any and all Damages to the
extent arising out of any (i) breaches of any representation or warranty hereunder on the part of
Buyer, (ii) failures by Buyer io perform or otherwise fulfifl any covenait, undertaking or
agresment or obligation hereunder or under anmy documents delivered hereunder or (iii) the
Assumed Liabilities.

Section 7.03  Indemnification Procedure. ¥ any indemnified Person discovers or
otherwise becomes aware of an indemnification claim arising under this Agreement, such
indemnified Person will give written notice to the indemnifying Party, specifying such claim,
and may thereafter exercise any remedies available to such indemnified Person under this
Agreement; provided, however, the failure of any indemnified Person fo give noticé as provided
herein will not relieve the indemnifying Party of any obligations hereunder, to the extent the
indemnifying Party is not materially prejudiced thereby. Further, promptly after receipt by an
indemnified Person hereunder of written notice of the commencement of any action or
proceeding with respect to which a claim for indemmification may be made against any
indemnifying Party, the indemnified Person will give written notice to the indemnifying Party of
the commencement of such action; provided, however, the failure of any indemnified Person to
give notice as provided herein will not relieve the indemmifying Party of any obligations
hereunder, to the extent the indemnifying Party is not materially prejudiced thereby. If any claim
1s brought ageinst an indetnified Person, the indemnifying Party will be entitled o participate in
and to assume the defense thereof to the exfent that it may wish, with counsel reasonably
satisfactory to such indemmified Person, and afier notice from the indemnifying Party to such
indemnified Person of the indemnifying Party’s election to assume the defense thereof, the
indemnifying Party shall not be liable to such indemnified Person for any legal or other expenses
subsequently incwrred by the latter in connection with tfhe defense thereof umless the
indemnifying Party has failed to assume the defense of such claim and to employ counsel
reasonably safisfactory to such indemnified Person. Notwithstanding any of the foregoing fo the
contrary, the indemnified Person will be entitled to select its own counsel and assume the
defense of any action brought against it if the indemnifying Party fails to select counsel
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reasonably satisfactory to the indemnified Person or fails to assume the defense of the claim, the
expenses of such defense to be paid by the indemnifying Party. The indemnified Person will in
good faith cooperate with and assist the indemnifying Party in the prosecution or defense of such
indemnified claim at no expense to the indemnified Person. No indemnifying Party shall consent
to entry of any judgment or enter into any settlement with respect to a claim either (a) without
the conmsent of the indemmified Person, which consent shall not be unreasonably withheld,
conditioned or delayed, or (b) unless such judgment or setflement includes as an unconditional
term thereof the giving by the claimant or plaintiff to such indemnified Person of a release from
all liability with respect fo such claim. No indemnified Person shall consent to entry of any

. judgment or enter into any settiement of any such action, the defense of which has been assumed
by an indemnifying Party, without the consent of such indemnifying Party, which consent shall
not be unreasonably withheld.

Section 7.04  Certain Limitations, The liability of Seliers, on the one hand, or Buyer,
on the other hand, as applicable, for claims under this Agreement shall be limited by the
following:

()  Recovery by any Buyer Indemnitees or Seller Indemmitees shall in no
event include any special, indirect, incidental, exemplary, punitive or consequential damages
{inctuding lost profits or lost revenues) whatsoever (except to the extent a Buyer Indemnitee or a
Seller Indemnitee ts liable for such damages fo any other Person).

‘(b)  Notwithstanding anything fo the contrary contained in Section 7.01
Section 7.02 or otherwise, after the expiration of the representations and warranties as described
in Section 7.05, neither Sellers nor Buyer shall have any further obligations under Sectioh 7.01(i)
and Section 7.02(i}, except for claims for Damages in respect of which an indemuified Party has
given to the indemnifying Party writien notice prior to such date.

{c) - Sutvival. Notwithstanding anything herein to the contrary, this Article VII
shall survive termination of this Agreement without limitation.

(d)  Sole Remedy. The provisions of this Article VII shall provide the sole and
exclusive remedy with respect to any and all Damages arising from the matters referred to in
Section 7.01 or 7.02, as the case may be, or otherwise under or in connection with the Purchased
Assets, the Business, this Agreement or the transactions contemplated hereby. Nothing in this
Section 7.04(d) shall limit or restrict the ability or right of any party hereto to seek injunctive or
other equitable relief for any breach or alleged breach of this Agreement or any provision hereof.

Section 7.05  Survival of Representations and Warranties. The Tepresentations and

warranties contained in this Agreement shall survive the Closing solely for purposes of
Article VII and shall terminate at the close of business on the two year anniversary of the
Closing Date, except for (x) the representations and warranties contained in Section 3.08 and
Section 3.09, which shall survive until 60 days after the expiration of the applicable statute of
limitations {giving effect to extensions thereof), and (y) the representations and warranties set
forth in Sections 3.01, 3.02, 3.03, which shall survive the Closing Date indefinitely.
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Section 7.06  Tax Treatment of Indemnity Payments. Sellers and Buyer agree to treat
any indemnity payment made pursuant to this Article VII as an adjustment to the Purchase Price
for all Tax purposes. If, notwithstanding the treatment required by the preceding sentence, any
indemnification payment is determined to be taxable to the party receiving such payment by any
Taxing Authority, the paying party shall also indemnify the party receiving such payment for any
Taxes incurred by reason of the receipt of such payment and any expenses incurred by the party
receiving such payment in connection with such Taxes (or any asserted deficiency, claim,
demand, action, suit, proceeding, judgment or assessment, including the defense or settlement
thereof, relating to such Taxes).

Section 7.07  Release of Claims and Indemmification.

(&)  For good and valuable consideration, the receipt and sufficiency of which
each Seller (each, a “Releasing Party™} expressly acknowledges, each Releasing Party hereby
RELEASES, ACQUITS, AND FOREVER DISCHARGES each of (i) the Selfers and (ii) Buyer
and its Affiliates {each of the foregoing, a ‘“Released Party”) from any and all Claims of
whatsoever kind or nature that such Releasing Party miglht have because of anything done,
omitfed, suffered, or allowed to be done by any of the Released Parties on or before the date
hereof, WHETHER HERETOFORE OR HEREAFTER ACCRIING, WHETHER FORESEEN
OR UNFORESEEN, OR WHETHER KNOWN OR UNKNOWN TO THE PARTIES (the
“Released Maiters™), Each of the Releasing Parties further agrees, and agrees to cause its
respective Affiliates, never to commence, benefit from or accept any Damages arising from any
legal action or other proceeding based in whole or in part upon the foregoing Released Matters
and will reimburse each Released Party hereto for any and all costs, judgments, liabilities,
expenses and fees (including any and all reasonable atforneys’ fees) that such Released Party
may incur in connection with any such legal action or other proceeding. The parties to this
Section 7.07 agree that this release is an essential and material term of this Agreement. Each
such party has consulted with legal counsel before signing this Agreement and executes this
Agreernent voluntatily, with the inteation of fiilly and finally extingunisting all of the Released
Matters. For purposes of this Section 7.07, “Claims™ means all theories of recovery of whatever
nature, whether known or unknown, now or hereafter recognized by the law or equity of any
jurisdiction, including any and all causes of action, charges, indebtedness, losses, claims,
liabilities, demands, obligations, promises, agreements, controversies, actions, rights, costs,
compensation, expenses and Damages, whether arising in equity or under the common law or
under any contract or statute.

(k)  In conmnection with the release set forth in Section 7.07(a) above, each
Releasing Party hereby agrees to defend, indemnify and hold harmless each of the Reieased
Parties from and against any and ali Claims arising under or encompassed by the Released
Matters that are asserted against such other party by or on behalf of it after the Effective Date.

Section 7.08  Coeperation. Sellers shall extend reasonable cooperation to Buyer in
connection with Buyer’s defense of any third-party claims related to the Purchased Assets or the
Business and, in connection therewith, shall furnish such records, information, and testimony and
attend such conferences, discovery proceedings, hearings, trials, and appeals as may be
reasonably requested. Any reasonable out-of-pocket costs and expenses incurred by Sellers at the
request of Buyer shall be reimbursed by Buyer.
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ARTICLE VII¥
MISCELLANEOUS

Secticn 8.01  Waiver. The failure of any of the Parties to enforce at any time any of
the provisions of this Agreement or any Ancillary Agreement shall in no way be construed to be
a waiver of any such provision, nor in any way to affect the validity of this Agreement or any
Ancillary Agreement or any part hereof or thereof or the right of any party thereafter to enforce
each and every such provision, No waiver of any breach of or non-compliance with this
Agreement or any Ancillary Agreement shall be held to be a waiver of any other subsequent
breach or non-compliance.

Section 8.02  Notices. All notices or other communications required or permitied to
be given hereunder shall be in writing and shall be delivered by hand or sent by facsimile or sent,
postage prepaid, by overnight or express courier service and shall be deemed given when so
delivered by hand or facsimile, or if sent by overnight or express courier service, three business
days after being sent, as follows:

(a) ¥ to Buyer: Arc Terminals LP
¢/o Arc Terminals Holdings LLC
3000 Research Forest Drive
Suite 250
The Woodlands, TX 77381
Facsimile: {212} 888-2854
Attention: John S. Bianchard

with a required copy to: Lightfoot Capital Partners, LP
725 Fifth Avenue, 19" Floor
New York, NY 10022
"Pacsimile; {212) 888-2855
Aftention: Vincent T. Cubbage

(b) If to Sellers: ¢/o Dunhill Products, L.P.
7026 Old Katy Rd., Suite 249
Houston, TX 77024
Telephone: (713) 476-9900
Fax: (713) 426-2108 '
© Aftention: Patricia A. Waters

with a copy fo: Seyfarth Shaw, LLP
700 Louisiana St., Suite 3700
Houston, TX 77002 -
Telephone: (713) 238-1812
Fax: (713) 821-0673
Attention: Mr. Anthony F. Newton

36
U8 301674v.3

Case 10- 01342 Doc 11-1 Filed 03/26/10 Entered 03/26/10 20:17:03 Desc Exhibit
A-Partl Page 37 of 82



Section 8.03  Definitions. {a) For purposes of this Agreement:

_ “Affiliate” of any Person means another Person that directly or indirectly, through one or
morte intermediaries, controls, is controlled by, or is under common control with, such first
Person.

“Bill of Sale® means the bill of sale and assignment and assumption agreement
substantially in the form attached hereto as Exhibit B.

“Business” means the construction, ownership, use, maintenance and operation of the
Facilities (including the Terminals) and the business currently conducted therefrom and

anticipated to be conducted upon the completion of the Blakeley Terminal.

- “Buginess Day” means any day other than a Saturday, Sunday or other day on which
commexcial banks in New York, New York are authorized to close.

“Capital Stock” means any and all shares, interests, participations or other equivalents
(however designated) of capital stock of a corporation, any and all equivalent ownership interests
in a Person {other than a corporation), including partnership interests and membership interests,
and any and all warrants, rights or options to purchase or other arrangements or rights to acquire
any of the foregoing,

“Cash Consideration” shall mean the amount of $500,000.

“Closing Deliverables” means the Buyer’s Closing Deliverables and the Sellers’ Closing

- Detiverables.

“Closing Documents” means the Assignment and Assumption of Lease substantially in
the form attached hereto as Exhibit C-1 for the Leased Real Property, a Special Warranty Deed
substantially in the form attached hereto as Exhibit C-2, and the Bill of Sale.

“Collateral” means all pfoperty and property rights of any nature whatsoever pledged or
given as security or collateral for the Loans in the documents described on Schedule 8.03(a)
attached hereto. ‘

“Confidentiality Agreement” means the letter agreement dated September 14, 2007 and
supplemented by the letter agreement dated July 13, 2009, between Buyer and Dunhill Terminals
LP.

“Cure Amount” means all unpaid monetary obligations under an executory contract or
unexpired lease required to be satisfied to assume a contract or lease pursuant to § 365 of the
Bankruptcy Code.

“Encumbrances” means mortgages, liens, security interests, charges, hypothecations,
easements, leases, subleases, covepants, rights of way, options, claims, restrictions or
encumbrances of any kind.
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“Fixtures and Improvements” means the buildings, offices, warehouses, loading and
unloading facilities, tanks, works, structures, fixiures, improvements, betterments, installations
and additions constructed, erected or located on or atiached or affixed to the Real Property.

“Initial Credit Bid Amount” means $40,000,000, cr such other amount as provided by
written notice from the Buyer to the Sellers.

“Loans” means the (i} Construction Loan Note in the principal amount of $26,000,000,
dated November 21, 2007, executed by Dunhill Terminals LP, L.P., and Dunhill Entities, L.P., to
the order of Regions Bank, {ii) Construction Loan Note in the principal amount of $24,000,000,
dated March 3, 2008, executed by Dunhill Terminals LP, L.P., and Dunhill Entities, L.P., to the
order of Columbus Bank and Trust Company, (iii) Promissory Note in the principal amount of
§$8,500,000, dated January 20, 2009, executed by Dunhill Terminals LP and Dunhill Entities,
L.P., to the order of Regions Bank, (iv) Demand Promissory Note in the principal amount of
$412,998.70, dated July 31, 2009, executed by Dunhill Terminals LP and Dunhill Entities, L.P.,
to the order of Regions Bank and (v) Demand Promissory Note in the principal amount of
$742,443.82, dated July 31, 2009, executed by Dunhili Products, LP, to the order of Regions
Bank.

“Material Adverse Effect” means any material adverse effect on the Purchased Asseis
(taken as a whole} or the operations, financial condition or resuits of operations or prospects of
the Business; provided, however, that the following shall not be considered a Material Adverse
Effect: (i) changes, events, inaccuracies, circumstances and effects that are caused by
(x) economic or business conditions in the United States generally, (v) conditions affecting the
industry in which the Business competes as & whole, or (z) military action or any act of
terrorism; (ii) any adverse change attributable to the public announcement or disclosure of the
existence of this Agreement, or (iif) any change in Applicable Law,

“Omnibus Agreement” means the Amended and Restated Omnibus Agreement, dated
_March 10, 2010, by and among Buyer and Sellers.

“Permits” means all permits, euthorizations, certificates, licenses, approvals,
registrations, consents, orders, approvals or similar rights of every kind or character granted by
any Governmental Entities or required by Applicable Law.

“Bermitted Encumbrances™ means (i} Encumbrances for cirrent Taxes which are not yet
due and payable, and-(ii) Encumbrances terminated by a final and non-appealable Sale Order,

“Person” means any individual, firm, corporation, partnership, limited partnership,
limited iability partnership, company, limited Lability company, trust, joint venture, association,
Governmental Entity or other entity.

“Petroleum and Other Product” means (i) liquid fuels derived from tefined or processed
hydrocarbons, (ii) liquid fuels derived from renewable energy sources, including biofuels and
ethanol and (iif) any other products currently or historically stored at the Terminals.

“Rea] Property” means the Owned Real Property, Leased Real Property and Easements. -
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“Reference Balance Sheet” means the balance sheet of the Business attached hereto as
Exhibit A.

“Reference Balance Sheet Date” means December 31, 2009,

“Related Party Trapsaction” means any transaction, agreement or atrangement between a
Seller or any of its Affiliates, on the one hand, and another Seller or an Affiliate of a Seller or an
officer, director, partner, stockholder, member or employee of a Seller or an Affiliate of a Seller.

“Sale Order” means an order of the Bankrupicy Court approving the sale of the
- Purchased Assets,

“Seller Plan” means each benefit, employment, personal services, compensation,
incentive, stock option, restricted stock, stock appreciation right, phantom equity, change in
contro], severance, vacation and other similar agrecment, plan, policy and other arrangement
(and any amendments thereto) currently in effect and covering one or more current employees of
Sellers -or any of their Affiliates, who works for or with respect to the Business, and that is
maintained by Sellers or any of their Affiliates or with respect to Sellers or any of their
Affiliates.

“Transfer Taxes™ means any transfer, conveyance, documentary, seles, vse, registration,
value added, real property transfer, real property transfer gains, stamp and other similar Taxes or
government charges {together with any interest or penalty, addition to tax or additional amount
imposed) as levied by any Taxing Authority in connection with the transactions contemplaied by
this Agreement,

“ULS. GAAP” means generally accepted accounting principles in the United States,
consistently applied.

“Winning Bidder” means the bidder selected pursuant to & final order to acquire the
Purchased Assets,

(b)  The following terms have the meanings set forth in the Sections set forth

below:
Term | Section
Affiliate | 8.03(a)
Agrecment Preamble
Applicable Law 3.03
As-Built Surveys s
Asset Acquisition Statement 1.04
Assigned Contracts 1.01{@)}(v)
Assigned Permits ‘ 1.01{a)(iv)
Assigned Records 1.01(&)(vD)
Assumed Liabilities _ 1.02(a)
Bankruptcy Case(s) ‘ Recital 1
Bankruptcy Code Recital 1
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Jerm Section

Bankruptcy Court Recital 1
Bid Procedures © 1.03(b)
Bid Procedures and Sale Motion 1.03(b)
Bid Procedures Order 1.03(b)
Bill of Sale 8.03(2)
Blakeley Terminal Recital 3
BS&W 5.14
Business 8.03(a)
Business Day 8.03(a)
Buyer Preambie
Buyer Indemnifee and Buyer Indemnitees 7.01
Buyer’s Closing Deliverables 2.02(b)
Buyer's Representatives 5.02
Capital Stock 8.03(a)
Chickasaw Terminal Recital 3
Claims 7.07(a)
Closing 2.01
Closing Date 2.01
Closing Deliverables 8.03(a)
Cloging Documents 8.03(a)
Code 3.08(a)
Collateral 8.03(a)
Confidential Information 5.03(b)
Confidentiality Agreement 8.03(a)
Consent 3.03
Contracts 1.01(a)(v)
Cure Amount 8.03(a)
Damages 7.01
Dumhill Entities LP : Preamble
Dunhill Terminals LP = : Preamble
Easement Areas 3.07(b)()
Easements 3.07(b)()
Encumbrances 8.03(a)
Environmental Condition 3.12(c)
Enviromnental Laws 3.12{b}
Excluded Assets 1.01(b)
Excluded Liabilities ' 1.02(c)
Facilities S ' 1.01(a)(i)
Fixtures and Improvements 8.03(a)
GO Zone , 1.02(c)(v)
Governmental Entity 3.03
Hazardous Materizls 3.12(d)
Intellectual Property 1.01(a)(if)
Leased Real Property 3.07(2)()
Loan Purchase _ Recital 2
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Term ection
Material Adverse Effect 8.03(a)
Order 3.03
Party and Patties Preamble
Permits - 8.03(a)
Permiited Encumbrances 8.03(a)
Person 8.03(2)
Personal Property 1.01(2)(ii)
Petroleum and Other Product 8.03(a)
Prohibited Activities 5.10 (b)
Purchased Assets 1,0i(a)
Reference Balance Sheet 8.03{(a)
Reference Balance Sheet Date 8.03(a)
Related Party Transaction 8.03(a)
Release 3.12(e)
Released Matters 7.07(a)
Released Party 7.07(a)
Releasing Party 7.0%a)
Revised Statement 1.04
Seller and Sellers Preamble
Seller Indemnitee and Seller Indemnitees 7.02
Seller Parties 5.03(b)
Seller Plan 8.03(a)
Seller’s Closing Deliverables 2.02(a)
Stalking Horse Buyer 1.03(a)
Substantial Customer . 3.19
Tank Gauging and Sampling 5.14
Tax and Taxes 3.08(a)
Tax Returns 3.08(a)
Taxing Authority and Taxing Authorities 3.08(a)
Terminals ' Recital 3
Termination Date 2.04(b)
Title Company 512
Title Policy £.02(e}
Transfer Taxes - 8.03(a)
U.S. GAAP 8.03(a)
Voluntary Petitions Recital 1
WARN Act 3.00(b)

Section 8.04  Severability. If any term or other provision of this Agreement is invalid,

illegal or incapable of being enforced by amy Applicable Law, or public policy, all other
conditions and provisions of this Agreement shall nevertheless remain in full force and effect.
Upon such determination that any texm or other provision is invalid, illegal ot incapable of being
enforced, such term or other provision will be interpreted so as fo best accomplish the intent of
the parties within the limits of Applicable Law.
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Section 8,05  Counterparts. This Agreement may be executed in ome or more
facsimile or electronic counterparts, all of which shall be considered one and the same agreement
and shall become effective when one or more counterparis have been signed by each of the
parties and delivered to the other parties.

Section 8.06  Entire Agreement. This Agreement and the Ommibus Agreement
contains the entire understanding of the parties hereto with respect to the subject matter
contained herein, supersedes and cancels all prior agreements, negotiations, correspondence,
undertakings and communications of the parties, oral or written, respecting such subject matter.
There are no restrictions, promises, representations, warranties, agreements or undertakings of
any party hereto with respect to the transactions under this Agreement other than those set forth
herein or made hereunder,

Section 8.07  Amendments. This Agrecment may be amended only by a writien
instrument executed by the parties or their respective successors or permitted assigns.

Section 8.08  Successors in Interest; No Third-Party Beneficiaries: Assignment. This
Apreement shall inure to the benefit of and be binding upon Seliers and Buyer and their

respective successots and permitted assigns. Except as provided in or contemplated by
Article VII (which shall confer upon the Persons referred to therein for whose benefit it is
intended the right to enforce such Article), nothing in this Agreement, express or implied, is
intended to confer upon any Person not a party to this Apreement any rights or remedies under or
by reason of this Agreement. No party fo this Agreement may assign or delegate all or any
portion of its rights, obligation or labilities under this Agreement without the prior written
consent of the other parties to this Agreement; provided that Buyer may assign this Agreement to
an affiliate of Buyer without the consent of Sellers ot any other person.

Section 8.09  Governing Law. This Agreement shall be governed by, and construed in
accordance with, the law of the State of Texas without reference to ¢hoice of law principles,
including all matters of construction, validity and performance.

Section 8.10  Jurisdiction of the Bankrupicv Court: Dispute Resolufion: No Jurv,

(a) Without limiting any party’s right to appeal any Order of the Bankruptcy
Court, the parhes agree that the Bankruptey Court will have exclusive Junsdzctmn over any
disputes arising under this Agreement.

(b)  In the event the Bankruptcy Court does not have jurisdiction over a
dispute that arises under this Agreement, or for whatever resson fails or refuses to take
jurisdiction over any other dispute arising hereunder then, except as otherwise expressly set forth
in this Agreement, the parties hereby agree, to the fullest extent permitted by Law, to submit all
controversies, disputes and claims arising hereunder and not otherwise resolved by the parties in
writing to the exclusive jurisdiction of the appropriate State of Texas court located in Houston,
Texas or, to the extent permitted by Law, the federal courts in Houston, Texas (to whose
jurisdiction the parties hereby irrevocably, ongualifiedly and unconditionally submit), and to any
appellate court from any therefrom, in any dispute arising out of or relating to this Agreement,
and each party hereby irrevocably, unqualifiedly and unconditionally agrees that all claims and -
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Losses in respect of any such dispute may be heard and determined in such State of Texas court,
ot to the extent permitted by Law, in such federal court. Each of the parties hereby irrevocably,
ungualifiedly and unconditionally waives, to the fullest extent it may effectively do so, any
defense of any inconvenient forum or improper venue to the maintenance of any such dispute in
any such court and any right of jurisdiction on account of its place of residence or domicile.
Each of the parties irrevocably, unqualifiedly and unconditionally consents.to the service of any
and all process in any such dispute in such State of Texas or federal court by the sending of such
process in the manner permitted or required by Applicable Law. Each of the parties agrees that
the final judgment in any such dispute, following exhaustion of all remedies by appeal, shall be
conclusive and may be enforced in other jurisdictions by svit on the judgment or in any other
manner provided by Law.

(c) EACH OF THE PARTIES HEREBY WAIVES ITS RIGHT TO
TRIAL BY JURY IN ANY DISPUTE ARISING HEREUNDER AND CONSENTS TO
TRIAL WITHOUT A JURY, AS EVIDENCED BY ITS EXECUTION AND DELIVERY
OF THIS AGREEMENT.

Section8.11  Disclaimer of Warrantiess. EXCEPT TO THE EXTENT OF THE
EXPRESS REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS
AGREEMENT, SELLERS ARE SELLING THE ASSETS ON AN “AS IS, WHERE 15” BASIS
AND DISCLAIM ALL OTHER WARRANTIES AND REPRESENTATIONS, WHETHER
EXPRESS OR IMPLIED. EXCEPT TO THE EXTENT OF THE EXPRESS
REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS AGREEMENT,
SELLERS MAKE NO REPRESENTATION OR WARRANTY AS TO MERCHANTABILITY
OR FITNESS FOR ANY PARTICULAR PURPOSE AND NO IMPLIED WARRANTIES
WHATSOEVER. WITHOUT LIMITING THE FOREGOING, AND EXCEPT AS
EXPRESSLY SET FORTH IN THIS AGREEMENT, SELLERS DISCLAIM ANY
WARRANTY OF TITLE OR NON-INFRINGEMENT AND ANY WARRANTY ARISING
BY INDUSTRY CUSTOM OR COURSE OF DEALING. BUYER ACKNOWLEDGES AND
AGREES THAT IT IS NOT RELYING ON ANY REPRESENTATIONS OR WARRANTIES,
EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS
AGREEMENT.

Section 8.12  Sellers’ Representative. Sellers hereby appoints and authorizes Patricia
A. Waters to serve as their agent for purposes of receiving payments, notices, consents and other
communications from Buyer pursuant to this Agreement. Any payment, notice, consent or other
communication provided by Buyer to Patricia A. Waters shall be deemed a payment, notice,
consent or other communication to all Sellers, and Patricia A, Waters shall be solely responsible
for any division of payments, forwarding of notices, consents or other communications, or other
similar actions. Buyer shall have no responsibility to request or inform Pairicia A. Waters of any
such division, forwarding or other action.

Section 8,13 Interpretation.

(a)  Unless the context otherwise requires, (i) all references made in this
Agreement to a Section, Schedule or an Exhibit are to a Section, Schedule or an Exhibit of or to
this Agreement, (ii) each term defined in this Agreement has the meaning ascribed to it, (iii) “or”
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is disjunctive but not necessarily exclusive and (iv) words in the singular include the plural and
vice versa. The table of contents and headings contained in this Agreement are for reference
purposes only and shall not affect in any way the meaning or interpretation of this Agreement.
Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall
be deemed to be followed by the words “without limitation.” )

()  In the event of an ambiguity or question of intent or interpretation, this
Agreement shall be construed as if drafted jointly by the parties and no presumption or burden of
proof shall atise favoring or disfavoring any party by virtue of the extent to which any such party
or its counsel participated in the drafting of any provision hereof or by virtue of the extent to
which any such provision is inconsistent with any prior draft hereof.

[Remainder of page intentionally left blank. Signature page foliows.f

44

US 301674v.3

Case 10-01342 Doc 11-1 Filed 03/26/10 Entered 03/26/10 20:17:03 Desc Exhibit
A-Partl Page 45 of 82




BUYER:
ARC TERMINALS LP

By: Arc Terminals GP:LLC, its;general partner

By: (/U&/h{
 Name: U”;w( O;awr

Title: ‘:15 darred th—/

[Signature Page fo.Asset Purchase Agreement i
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T WITNESS ‘'WHEREOF, the parties hereto have duly executed this Agreeient; all as
of the datefirst written abpve. '

‘SELLERS:
DUNHILL ENTITIES, L.P.
By Dynhill Entities GP, LLC, its gérieral prtrier:

o ? 7
Nam€

Title: O-FD

DUNHILL TERMINALS; LaF.
By: Duphﬁ[ Termrinals @8, LLC, 18 pegeral pttiet

[Stgnasure Page.to Asser Barchise Agreemmm:
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IQINDER

In consideration of the material benefits to be derived by the undersigned by reason of the
transactions confemplated by this Agreament, the undersipned join this Agreement salely to
evidence (i} their consent to and aclmowledgm:nt of thig A avid the tansactions

STEVEN FRIETSCH

SCOTT CLEVELAND

STRYKER EMMERTON

PATRICIA WATERS

ALISTAIR BARNES

SHAWN POTIS

IStmature Page to Assel Purchase Agreement]
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JOINDER

Tt sonsiderition of the Material bensfis ko bo derived by i undersipned by fgason of-the:
zansactions ‘vontemplated by this: Agtestnent, the uiidersigrizd jol. {his Agrenpnt sulely fo-
eyidends: () their conseht to éndl acknowlorgment of this Agregment ad Hiie WansHEHOON:
-comemplated hereby and {i1) to stipulate 1o the provisions of Section 1O3(8).

PATRICEA WATERS

BHAWNPOTTS

is’?mmi’aé%-fc#mrﬁfv&éfm#mqmj
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TOINDER

I -gonsideration of the. material benefits to. be derived by the - undersigned. by veasen- of %&m
‘FransachéHs zonfemplated by this: Agreenient, thé undersipned joif this Adrsernent s@lely
siidedcs (i) theit condent to and adkniowledprient of! this Apfasiient and fhe fﬁéﬁ%ﬁaﬁbﬁﬁ
conterplated heréby and ()10 stipuiale to the provisions of Section 1 D318,

SOOTT GEEVELAND

[Signanire Page to Asiet Purclidie Agreement
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JOINDER

In consideration of the material benefits to be derived by the undersigned by reason of the
transactions coniemplated by this Agreement, the undersigaed join this Agreement solely to
evidence (i) their consent to and acknowledgment of this Agreement and the transactions
contemplated hereby and (il) to stipulate to the provisions of Sestion 1.03(a).

HENRY WUERTZ

STEVEN FRIETSCH

SCOTT CLEVELAND

STRYKER EMMERTON

PATRICIA WATERS

M

SHAWN POTTS

w{ac,ic

[Signature Page to Assel Purchase Agreement]
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EMMERTON LLC #1

W?@emmsahmwdgw_ N

1703




EMMERTON LLC#1,

By _
e:
Tithe:

PHITSBURGH O,

By o
Rame:

Titlex

[Rignavure Paps thdessl Parelse Agreemein]
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Dunhll Tonvinale, L. F.
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EXHIBIT B
FORM OF BILL OF SALE AND ASSIGNMENT

THIS BILL OF SALE AND ASSIGNMENT (this “Bjll of Sale™), dated as of [e], 2010,
is made between Dunhill Entities, L.P., a Texas limited partnership, Dunhill Entities GP, LLC, a
Texas limited liability company, Dunhill Terminals, L.P., a Texas limited pattnership and
Dunhilf Terminals GP, LLC, a Texas limited liability company {collectively, “Seliers™ and each
a “Seller”), and Arc Terminals LP, a Delaware limited partnership (“Buyer™).

RECITALS

A Buyer and Sellers have entered into that certain Asset Purchase Agreement, dated
March 10, 2009 (the “Asset Purchase Agreement”), by and among Sellers and Buyer, pursvant tc
which Buyer is to purchase, acquire and accept, among other assets, all of Sellers® right, title and
interest in and to the Purchased Assets (other than the Real Property, the “Personal Property
Assets™) from Sellers, and Sellers are to sell, transfer, assign and deliver to Buyer, among other
assets, all of Sellers’ right, title and interest in and to the Personal Property Assets, Each -
capitalized term nsed herein, and not otherwise defined herein, has the meaning given to such
term in the Asset Putchase Agreement.

B. The Sellers are debtors and debtors-in-possession under Chapter 11 of the United
States Bankruptey Code in Case No. [——-] (the “Bankruptcy Case™) pending in the United States
Bankruptey Court for the Southern District of Alabama (“Bankruptey Court™).

C.  The Asset Purchase Agreement was approved by the “Order
> entered by the Bankruptey Court in the Bankruptoy Case
on , 2010 as Docket No. (the “Sale Order™), which Sale
Order authorized the sale of the Sellers’ assets, pursuant to the Asset Purchase Agreement,
including the Personal Property Assets, free and clear of all Liens, except for the Permitted
Encumbrances and the Assumed Liabilities.

D.. Sellers execute and deliver this Bill of Sale to Buyer for the purpose of
transferring and vesting in Buyer title to the Personal Property Assets as sef forth herein, free and
clear of all Liens, except for the Permitted Encumbrances and the Assumed Liabilities.

AGREEMENT

In consideration of the foregoing and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

1. Seliers hereby sell, transfer, assign and deliver to Buyer, its successors and
assigns forever, all of Sellers’ right, title and interest in and to the Personal Property Assefs, free
and clear of all Liens, except for the Permitted Encumbrances and the Assumed Liabilities. The
Personal Property Assets shall not include the Excluded Assets.

1
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2. Sellers hereby covenant that, from time to time after the delivery of this Bill of
Sale, at Buyer’s request, Sellers will use commercially reasonable efforts to do, execute,
acknowledge and deliver, or shall cause to be done, executed, acknowledged and delivered, such
further acts, conveyances, transfers, assignments, powers of attorney and assurances as Buyer
may reasonably require to convey, transfer to and vest in Buyer, and to put Buyer in possession
of, all of Sellers’ right, title and interest in and to the Personal Property Assets, including without
imitation, the delivery to Buyer of certificates of title to all titled motor vehicles included in the
Personal Property Assets, if any.

3. Buyer hereby assumes and agrees to timely perform and discharge the Assumed
Liabilities (provided, the Assumed Liabilities shall not include the Excluded Liabilities or any
liabilities resulting from or relating to any breach or non-fulfillment of any representation or
warranty, covenant or agreement on the part of Sellers for which Buyer is entitled to
indemmnification pursuant to the Purchase Agreement).

4. This Agreement shall be subject to the terms and conditions set forth in the
Purchase Agreement, and nothing contained in this Bill of Sale shall be construed to limit,
tetminate or expand the representations, warranties and covenants set forth in the Purchase
Agreement. Nothing in this Agreement shall aiter any hablhty or obligation of Sellers or Buyer
arising under the Purchase Agreement.

: 5. This Bill of Sale shall be binding upon. and inure to the benefit of the parties
hereto and their respective successors and assigns.

6. This Agreement shall be construed in accordance with and governed by the
internal laws of the State of Alabama (without reference to its rules as to conflicts of law). For
so long as the Bellers are subject to the jurisdiction of the Bankrupicy Court, all parties hereto
irrevocably elect as the sole judicial forum for the adjudication of any matters arising under or in
connection with this Agreement, and consent to the exclusive jurisdiction of, the Bankrupicy
Court. After the Sellers are no longer subject to the jurisdiction of the Bankruptey Court, the
parties hereto hereby irrevocably submit to the non-exclusive jurisdiction of any federal court
sitting in the State of Alabama with respect to any action or proceeding arising out of or relating
to this Agreement.

7.  EACH OF THE PARTIES HEREBY WAIVES TRIAL BY JURY IN ANY
CLAIM, ACTION, SUIT, ARBITRATION, INQUIRY, PROCEEDING OR
INVESTIGATION TO WHICH SUCH PARTY IS A PARTY INVOLVING, DIRECTLY
OR INDIRECTLY, ANY MATTER IN ANY WAY ARISING OUT OF, RELATED TO
OR IN CONNECTION WITH THE TRANSACTIONS CONTEMPLATED IN THIS
AGREEMENT.

8. This Bill of Sale may be executed and delivered (including by facsimile
transmission) in two or more counierparts, each of which shall be deemed an original, but all of
which together shall constituie one and the same instrument.

9. Capitalized terms used but not otherwise defined hcrem shall have the meamngs
ascribed to such terms in the Purchase Agreement.

2
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IN WITNESS WHEREOF, the parties have executed this Bill of Sale as of the date first
written above.

SELLERS:
DUNHILL ENTITIES, L.P.
By: Dunhill Entities GP, LLC, its general partner

By

Name:
Title:

DUNHILL ENTITIES GP, LLC

By:
Name:
Title:

DUNHILL TERMINALS, L.P.
By: Dunhill Terminals GP, LLC, its general partner

By:

Name:
Title:

DUNHILL TERMINALS GP, LLC

By:

Name;
Title;

[SIGNATURE PAGE
BILL OF SALE]
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BUYER:
ARC TERMINALS LP
By: Arc Terminals GP LLC, its general partner

By:

Name:
Title;

[SIGNATURE PAGE
BILL OF SALE]
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- Delaware limited partnership (“Assigneg”), whose address is

-EXHIBIT C-1

FORM OF ASSIGNMENT OF LEASES

THIS ASSIGNMENT AND ASSUMPTION OF LEASES (the “Assignment™) is entered
into as of |e], 2010 (the “Effective Date”™), between Dunhill Entities, L.P., 2 Texas limited
partnership, Dunhill Terminals GP, LLC, a Texas limited liability company, Dunhill Entities GP,
LLC, a Texas limited liability company and Dunhill Terminals, LP., a Texas limited partnership
(together, “Agsignor”), whose address is , and Arc Terminals LP, a

RECITALS

A Assignor is the lessee or sublessee under those certain leases described on Exhibit
A attached hereto and made a part hereof (collectively the “Leases™).

B. Assignor and Assignee have entered into that certain Asset Purchase Agreement
dated as of March 10, 2010 (the “Asset Purchase Agreement”) pursuant to which Assignee

~agreed to purchase the Leases, among other assets, from Assignor, and Assignor agreed to sell

such Leases and other assets, on the terms and conditions contained therein. Accordingly,
Assignor desires to assign its interest as lessee in the Leases to Assignee, and Assignee desires to
accept the assignment thereof, on the terms and conditions below. Each capitalized term used
herein, and not otherwise defined herem, has the meaning given to such term in the Asset
Purchase Agreement.

C.  Assignor is a debtor and debtor-in-possession under Chapter 11 of the United
States Bankruptcy Code in Case No. [---] {the “Bankruptcy Case”) pending in the United States

- Bankruptey Court for the Southern District of Alabama (“Bankruptoy Court™).

. D. The Asset Purchase Agreement was approved by the “Order

” entered by the Bankruptcy Court in the Bankruptcy Case -

on 4 2010 as Docket No. (the “Sale Order,” a copy of

which is attached hiereto and made a part hereof as Exhibit B), which Sale Order authorized the -
sale of Assignor’s assets pursuant fo the Asset Purchase Agreement, including the sale, tfransfer
and assumption and assignment of the Leases transferred by this Assighment, free and clear of

all Liens, except for the Perrmtted Encumbrances and the Assumed Liabilities. :

E. | This Assignment is executed and delivered to effect and in conjunction With the
glosing of the transactions oontemplated by the Asset Purchasc Agrecment and approved by the
Sﬂle Order

AGREEMENT

In consideration of the foregoing and for other good and valuable consideration, the
teceipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

1.
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1. - Assignment of Leases. Assignor assigns to Assignee, its successors and assigns,
subject to the exceptions and reservations herein contained, all of its right, title, and interest in .
and to the Leases, (“Assigned Interests™).

2. Assumption of Leases. Assignee accepts the assignment of all of the Assigned
Interests under the Leases, and Assignee hereby agrees to perform and discharge all of the
Assignor’s executory obligations as lessee or sublessee under the Leases on and after the
Effective Time allocable or attributable to the period commencing at the Effective Time and
accruing on or after the Effective Time, to the extent assumed by Buyer pursuant to the Asset
Purchase Agreement and the Sale Order.

3. Miscellaneous. This Assignment, and the terms, covenants, provisions and
conditions contained in this Assignment shall be binding upon and inure to the benefit of the
parties hereto and their respeciive heirs, executors, administrators, successors and assigns. This
Assignment shall be pgoverned and construed in accordance with the laws of the State of
Alabama without giving effect to principles of conflicts of laws. This Assignment may be
executed in any number of counterparts, each of which shall be deemed an original, but all of
which taken together shall constitute one and the same instrument. Assignee hereby expressly
acknowledges and affirms the provisions of the Sale Agreement.

[REMAINDER OF PAGE INTENTIONATLY LEFT BLANK.]
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Assignor and Assignee have executed this Assignment as of the Effective Date.

ASSIGNOR:
DUNHILL ENTITIES, L.P.
By: Dunhill Entities GP, LLC, its general partner

By:
Name:
Title:
STATE OF ALABAMA )
) S8
COUNTY OF )
The foregoing instrument was acknowledged before me this the ___ day of
2010, by , 88 of .
a for the company.
My commission expires:
NOTARY PUBLIC
. [Signature Page —
Agsignment of Leases]
US 298346v.2
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ASSIGNOR:
DUNHILL TERMINALS, L.P.
By: Dumhill Terminals GP, LLC, its general partner

By:
Name:
Title:
STATE OF ALABAMA )
) 88
COUNTY OF )
The foregoing instrument was acknowledged before me this the _ day of
2010, by , 85 of : s
a , for the company. X
My commission expires:
~ NOTARY PUBLIC
[Signature Page —
Assigument of Leases]
US 288346v.2
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ASSIGNOR:

DUNHILL ENTITIES GF, LLC
By:
Name:
Title:
STATE OF ALABAMA )
) :88
COUNTY OF )
The forepoing instrument was acknowledged - before me this the ___ day of
2010, by , &8 of R
a , for the company.
My commission expires:
NOTARY PUBLIC
[Signatire Page—
Agsignment of Leases)
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ASSIGNOR:

DUNHILL TERMINALS GP, LIC
By:
Name:
Title:
STATE OF ALABAMA )
) 8§
COUNTY OF ). .
The foregoing instrument was acknowledged before me this the ___ day of
2010, by , a8 of ’
a , for the company.
.My commission expires:
NOTARY PUBLIC
[Signatire Page —

Agsignment of Leases]
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ASSIGNEE:

ARC TERMINAIS LP
By: Arc Terminals G LLC, its general partner

By:
Name:
Title:
STATE OF NEW YORK )
} S8
COUNTY OF )
The foregoing instrument was acknowledged before me ti'us the ___ day of
2010, by , 48 of . .
a . for the company. :
My commission expires:
NOTARY PUBLIC

US 298346v.2
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EXHIBIT A
LEASES

Al
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EXHIBIT B
SALE ORDER

(attached hereto)

C-1
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- EXHIBIT C-2
FORM OF SPECIAL WARRANTY DEED

THIS SPECIAL WARRANTY DEED, is made and entered into as of the day of
2010, by and between Dunhill Entities, L.P., a Texas limited partnership
(“Grantor™), whose mailing address is and Arc Terminals LP, a Delaware Limited
Partnership (“Grantee™), whose mailing address is :

RECITALS

A.  Pursuant to that certain Asset Purchase Agreement, dated March 10, 2010 (the
“Asset Purchase Agreement”), between Grantor, certain of Grantor’s affiliated companies, and
Grantee, Grantor agreed fo convey certain assets io Grantee. Each capitalized term wnsed herein,
and not otherwise defined herein, has the meaning given to such term in the Asset Purchase
Agreement.

B. Grantor is a debtor and debtor-in-pessession under Chapter 11 of the United
States Bankruptey Code in Case No., [——-] {the “Bankruptoy Case”) pending in the United States
Bankruptcy Court for the Southern District of Alabama (“Bankruptey Court™).

C. The Asset Purchase Agreement was approved by the “Order
* entered by the Bankruptey Court in the
Bankrupicy Case on » 2010 as Docket No. (the “Sale
Order,” a copy of which is attached hereto and made a part hereof as Exhibit A), which Sale
Order authorized the sale of Grantor’s assets, including the property conveyed by this Deed, free
and clear of all Liens, except for the Permitted Encumbrances and the Assumed Liabilities.

D.  This Deed is executed and delivered to effect and in conjunction with the closing
of the transactions contemplated by the Asset Purchase Agreement and approved by the Sale
Order.

WITNESSETH:

THAT for and in consideration of the total sum of § , cash in hand paid
in accordance with the Asset Purchase Agreement, the receipt of which is hereby acknowledged,
Grantor hereby conveys to Grantee, subject to the reservations and exceptions herein contained,
that certain real property located in Mobile County, Alabama, and being more particularly
described on Exhibits B and C attached hereto and made a part hereof.

TO HAVE AND TO HOLD, the above-described property unto Graniee, its sﬁccessors
and assigns forever, with Covenant of SPECIAL WARRANTY of title.

PROVIDED, HOWEVER, this conveyance is made subject to any easements,

restrictions, covenants, agreements and stipulations of record affecting said property, and taxes

- and assessments for the current year, which taxes and assessments and those of succeeding years,
Grantee assumes and agrees to pay.

: 1
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[Pursuant to Section 1146 of the United States Bankrupicy Code and as set forth in
Paragraph of the Sale Order, the execution and delivery of any instrument of transfer shall
not be taxed under any law imposing a transfer tax, stamp tax or similar tax.]

2
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IN TESTIMONY WHEREOQF, witnesseth the signatures of the parties as of the date first
above written.

GRANTOR:
" DUNHILL ENTITIES, L.P.
By: Dunhill Entities GP, 1.LLC, its general partner

By:
Name:
Tifle:
STATE OF ALABAMA )
} B8
COUNTY OF )
The foregoing instrument was acknowledged before me this the ____ day of
, 2010, by , 8 of Dunhill Entities

L.P., a Delaware limited partnership, on behalf of the company.

My commission expires:

NOTARY PUBLIC

US 298339v.2
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GRANTEE:

ARC TERMINALS LP
By: Arc Terminals GP LLC, its general partner

By:
Name:
Title:
STATE OF NEW YORK )
) 88
COUNTY OF )
The foregeing instrument was acknowledged before me this the __ day of
, 2010, by , s of
» on behalf of the company.
My commission expires:
NOTARY PUBLIC
4
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EXHIBIT A

SALE ORDER
(attached hereto)
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EXHIBIT B
LEGAL DESCRIPTION OF PROPERTY
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