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UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF COLORADO 

 

 In re: 

 

DVR, LLC 

 

        Debtor. 

 

) 

) 

) 

) 

) 

) 

 

 

Case No. 16-17064-EEB 

       Chapter 11 

 

 

 

In re: 

 

UTE LAKE RANCH, INC,  

 

       Debtor.                                                                 

) 

) 

) 

) 

) 

) 

) 

 

 

 

Case No. 16-17054-EEB 

      Chapter 7 

 

 

JOINT MOTION FOR AUTHORITY TO: 

(1) SELL REAL PROPERTY PURSUANT TO 11 U.S.C. §§ 363(b) AND (f) TO THE 

SUCCESSFUL BIDDER AT AUCTION; 

(2) ASSUME AND ASSIGN A CERTAIN LEASE PURSUANT TO 11 U.S.C. § 365; 

(3) PAY CERTAIN EXPENSES, INCLUDING THE EXPENSE REIMBURSEMENT 

AND BREAK-UP FEE, AS APPLICABLE; 

(4) SET A HEARING; AND 

(5) SUSPEND 14-DAY STAY UNDER FED. R. BANKR. P. 6004(h) AND 6006(d) 

 

 

Joli A. Lofstedt, the Chapter 11 trustee (the “DVR Trustee”) of the bankruptcy estate of 

DVR, LLC (“DVR”), through her counsel, ONSAGER| FLETCHER| JOHNSON, and Janice A. Steinle, 

the chapter 7 trustee (the “ULR Trustee”) for the bankruptcy estate of Ute Lake Ranch, Inc. 

(“ULR”), through her counsel, Spencer Fane LLP, hereby submits the following Joint Motion for 

Authority to: (1) Sell Real Property pursuant to 11 U.S.C. §§ 363(b) and (f) to the Successful 

Bidder at Auction; (2) Assume and Assign a Certain Lease pursuant to 11 U.S.C. § 365; (3) Pay 

Certain Expenses, including Expense Reimbursement and Break-Up Fee, as applicable; (4) Set a 

Hearing; and (5) Suspend 14-day Stay under Fed. R. Bankr. P. 6004(h) and 6006(d) (this “Sale 

Motion”).
1
  In support hereof, Trustee states as follows: 

 

I. INTRODUCTION 
 

1. The assets of the DVR estate include over 22,500 acres of dry pasture land in 

Quay and Harding Counties, New Mexico.  The DVR property includes approximately 

10,254.44 acres of deeded land, together with 12,385.5 leased acres owned by the State of New 

Mexico.  Pursuant to this Sale Motion, the DVR Trustee and the ULR Trustee seek authority to 

sell certain real property to Sidney Strebeck or his assigns for $4,750,000.00, subject to an 

                                                 
1
 This Sale Motion is being filed simultaneously in the ULR bankruptcy case and the DVR bankruptcy case.  
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auction and higher offers.  The property is subject to numerous liens and claims and the property 

has been subject to litigation, including the appointment of a prepetition receiver, for many 

years.  Indeed, after the prepetition receiver’s attempts to sell the property failed, the DVR and 

ULR bankruptcy cases followed. Certain of the liens and claims remain in dispute and certain 

liens and claims may be or will be disputed.  Regardless, both the DVR Trustee and the ULR 

Trustee believe that sale of the property is allowed under §§ 363(b) and (f) since all of the liens, 

claims and interests shall attach to the proceeds of the sale pending resolution of claim disputes.  

Further, after marketing the property for over six months and negotiating with several 

prospective purchasers, the Trustees believe that the proposed sale price represents the fair 

market value of the property. Thus, the Trustees believe that the sale of the property is both 

beneficial to all parties and necessary to complete administration of the bankruptcy estates.   

 

II. PREPETITION BACKGROUND OF DVR 

 

2. DVR is a Colorado limited liability company formed in 1999 for the purpose of 

acquiring and developing certain real property bordering Ute Lake in Quay and Harding 

Counties, New Mexico.   

  

3. In the early 2000’s, DVR acquired property from Strebeck Ranches, Ltd. 

(“SRL”), and SRL became a minority member of DVR.   The other members were Barry 

Freedman (“Freedman”) and Kit Phillips (“Phillips”), either directly or indirectly.  SRL is a New 

Mexico limited partnership.  Mr. Sidney Strebeck (“Strebeck”) is a general partner of SRL.  

Strebeck was involved with DVR and the development of DVR’s property until 2006.   

 

4. In 2002, Ute Lake Ranch, Inc. was formed as a Colorado corporation and a 

development entity related to DVR.  From time to time, DVR transferred property to ULR for 

purposes of proceeding with development.  As of their respective bankruptcy filings, all the 

property owned by DVR and ULR was property originally acquired from SRL.  At all relevant 

times, the members and shareholders of DVR and ULR, respectively, were substantially 

identical.   

 

5. The first development phase commenced in the early 2000’s.  Shortly after 

development commenced, Strebeck and Freedman acquired Phillips’ interest in DVR and ULR, 

directly or indirectly.  Strebeck’s ownership interests in DVR and ULR, directly and through 

SRL, varied from time to time, but never exceeded 50% of each company.   

 

6. Hamon Construction, Inc. (“HCI”), was the general contractor for the 

development.  In July 2006, Strebeck and SLR sold their interests in DVR and ULR to Bruce 

Hamon (“Hamon”) for a purchase price of $3,400,000.  Strebeck’s sole remaining connections to 

the DVR and ULR are (a) his rights as a secured creditor to credit bid the F&S secured claim, as 

discussed below; (b) numerous unsecured proofs of claim filed by various family members 

arising out of developed lots they own in the Ute Lake Ranch subdivision; and (c) a grazing lease 

by which Strebeck subleases the real property subject to the New Mexico Lease.   

 

7. The principals of DVR and ULR have been engaged in various disputes and 

litigation since at least 2008.  After years of litigation, in 2012, a Colorado state court appointed 
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Cordes & Company, Inc. (the “Receiver”), as receiver for DVR and ULR.  Prior to the Petition 

Date, the Receiver attempted to sell DVR’s and ULR’s property.  The Receiver was 

unsuccessful.   

 

III. PROCEDURAL BACKGROUND 

 

8. DVR filed for Chapter 11 bankruptcy protection on July 18, 2016 (the “Petition 

Date”).   

 

9. Pursuant to an Order entered on September 23, 2016, and the DVR Trustee is the 

duly appointed and acting Chapter 11 trustee of the bankruptcy estate of DVR [Docket No. 90].
2
 

 

10. On the Petition Date, DVR owned real property consisting of approximately 

10,254.44 acres of dry pasture land located in Quay and Harding Counties, New Mexico 

(5,187.92 acres on the north side of the Ute Reservoir and 5,066.52 acres on the south side of Ute 

Reservoir), along with 12,385.5 acres of dry pasture land owned by the State of New Mexico and 

leased pursuant to an Agricultural Lease agreement between the State of New Mexico as lessor 

and DVR as lessee (the “DVR Property”).  Pursuant to 11 U.S.C. § 541, all of the property 

owned by DVR on the Petition Date became property of the bankruptcy estate, including but not 

limited to the DVR Property. 

 

11. On January 17, 2017, DVR Trustee filed her Motion to Employ Real Estate 

Broker (the “Broker Motion”) [Docket No. 68].  In the Broker Motion, DVR Trustee requested 

entry of an order authorizing DVR Trustee to employ Scott Land Company, LLC (the “Broker”) 

as real estate broker to sell the DVR Property with an initial listing price of $5.5 million.  On 

February 13, 2017, the Court entered its Order authorizing DVR Trustee to employ the Broker 

[Docket No.73].   

 

12. On July 19, 2017, DVR Trustee entered into a Purchase Agreement – Farm and 

Ranch – 2017, dated July 17, 2017 (the “Initial Contract”), with Strebeck or his assigns, pursuant 

to which Trustee agreed to sell the DVR Property to Strebeck for a purchase price of 

$4,750,000.00, subject to overbids at an auction.  A copy of the Initial Contract is attached hereto 

as Exhibit 1.  DVR Trustee is proposing that $4,750,000.00 be the initial bid for the Real 

Property (the “Stalking Horse Bid”). The closing of the sale contemplated by the Initial Contract 

(the “Closing”) is expected to occur on or before September 15, 2017 (the “Closing Date”).  

 

13. On July 21, 2017, DVR Trustee filed a Motion for Order Approving Overbid and 

Auction Procedures, Break-Up Fee and Expense Reimbursement (the “Bidding Procedures 

Motion”) [Docket No. 121].  In the Bidding Procedures Motion, DVR Trustee seeks authority to, 

among other things, sell the Real Property, as defined below, pursuant to the terms of the Initial 

Contract to Strebeck at the Stalking Horse Bid price or, in the event of overbids, to the bidder 

making the highest and best overbid, as determined by DVR Trustee in her sole discretion (the 

                                                 
2
 ULR also filed for relief under chapter 11, title 11 of the United States Code on July 18, 2016.  DVR’s case was 

initially jointly administered with the ULR bankruptcy case under Case No. 16-17054-EEB.  Joint administration of 

this case and the ULR case was terminated by Order entered on November 15, 2016.  The Docket No. referenced in 

this paragraph is the docket for Case No. 16-17054-EEB.     
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party to whom the Real Property is to be sold, whether Strebeck or a third-party bidder, is 

referred to herein as the “Successful Bidder”). 

 

14. Subsequent to the date of the Initial Contract, DVR Trustee learned that a 730-

acre parcel of property that was included in the legal description attached to the Contract is titled 

to ULR (“Parcel A”).  Parcel A consists of 730 acres of vacant pasture land adjacent to and 

intertwined within the DVR Property.  The DVR Trustee and the ULR Trustee have agreed, 

subject to this Court’s approval, to sell Parcel A to the Successful Bidder.  Strebeck has 

consented to this sale structure and an amendment to the Contract, providing for the sale of 

Parcel A by the ULR Trustee as seller is attached as Exhibit 2 (the “Amended Contract” and 

collectively along with the Initial Contract, the “Contract”). As set forth below, a portion of the 

purchase price shall be allocated to the sale of Parcel A.   

 

IV. THE CONTRACT  

 

15. By this Sale Motion, DVR Trustee and ULR Trustee are requesting approval of 

the Contract and the transactions contemplated therein. A summary of the essential terms and 

conditions of the Contract is set forth below.
3
   

 

(a) Property to be Sold.  The Real Property to be sold includes 10,254.44 

deeded acres, more or less, owned by DVR, as described on Exhibit A to the Contract.  The Real 

Property also includes an Agricultural Lease agreement between the Commissioner of Public 

Lands, New Mexico State Land Office, State of New Mexico, as lessor, and DVR, as lessee, 

dated October 1, 2012, identified as Lease No. GS2136 (the “New Mexico Lease”) by which 

DVR leases 12,385.5 acres, more or less, of dry pasture land owned by the State of New Mexico.  

In addition, pursuant to the Amended Contract, the sale will include Parcel A, owned by ULR.  

A legal description of Parcel A is attached as Exhibit Z to the Amended Contract.  The  DVR 

Property (including the New Mexico Lease) and Parcel A are referred to herein collectively as  

the “Real Property.”   

 

(b) Oil and Gas Excluded.  The Real Property to be sold does not include 

any of DVR’s or ULR’s right, title and interest in any oil, gas and other mineral rights which are 

appurtenant to the Real Property (the “Oil and Gas Interests”). The Oil and Gas Interests, if any, 

shall be sold separately by the DVR Trustee and the ULR Trustee, as applicable. 

 

(c) Purchase Price. The proposed purchase price for the Real Property, along 

with Parcel A, is $4,750,000.00. 

 

(d) Warranties.  The Real Property will be sold in its “as is, where is” 

physical condition. 

 

(e) Closing Date.  The closing date shall be on or before September 15, 2017, 

or such other time as the parties mutually agree.   

 

                                                 
3
 Capitalized terms not defined herein shall have the meanings set forth in the Contract.  To the extent the terms 

defined in this Sale Motion conflict with the terms of the Contract, the terms of the Contract shall control. 
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(f) Deliveries at Closing.  At the Closing, the Successful Bidder shall deliver 

the Purchase Price (less the deposit and any credit bid amount), and Trustees and the Successful 

Bidder shall deliver the documents necessary and customary to consummate the terms of the 

Contract. 

 

(g) Bankruptcy Court Approval.  The Contract is subject to the Bidding 

Procedures Motion and Bankruptcy Court approval. 

 

V. BIDDING PROCEDURES MOTION 

 

16. DVR Trustee filed the Bidding Procedures Motion on July 21, 2017.
4
 The 

Contract is subject to the Bidding Procedures Motion.  The auction and bid procedures are set 

forth in detail in the Bidding Procedures Motion. The deadline for objection to the Bidding 

Procedures Motion is August 11, 2017.  A summary of the Bidding Procedures Motion is as 

follows:  

 

(a) Stalking Horse Bid/Qualified Bids.  The DVR Trustee and the ULR 

Trustee request that the Stalking Horse Bid, in the amount of $4,750,000.00, be the initial bid for 

the Real Property.   

 

(b) Qualified Bids/Auction.  Qualified Bids (as defined in the Bidding 

Procedures Motion) must be submitted by August 16, 2017.  If at least one Qualified Overbid is 

made, DVR Trustee will conduct an auction (the “Auction”) on August 22, 2017, at a place and 

time determined by DVR Trustee. If two or more Qualified Overbids are made, the highest and 

best Qualified Overbid will be the opening bid at the Auction.  If no Qualified Overbid is made, 

the Auction will not be conducted.   

 

(c) Qualified Bids/Earnest Money Deposit. Pursuant to the Contract, 

Strebeck made an initial earnest money deposit in the amount of $200,000.  If the Bidding 

Procedures Motion is approved, for other bidders to bid at the Auction, they must, by the 

approved bid deadline: (a) meet the requirements set forth in the Bidding Procedures Motion; (b) 

make a bid deposit in the amount of $200,000 with DVR Trustee; and (c) submit a bid in an 

amount at least $150,000 more than the Stalking Horse Bid.   

 

(d) Bid Deposit/Credit Bid.  The Successful Bidder will be entitled to a 

credit against the Purchase Price in the amount of its bid deposit.  Pursuant to 11 U.S.C. 

§ 363(k), if Successful Bidder so elects, it will also be entitled to a credit against the Purchase 

Price in the allowed amount of its allowed secured claims, if any.  The balance of the Purchase 

Price shall be paid by the Successful Bidder in cash or good funds at the time and place of 

Closing. 

 

(e) Purchase Price/Successful Bidder.  The Stalking Horse Bid or, if 

Qualified Overbids are submitted, the highest and best Auction Overbid (as defined in the 

                                                 
4
 On August 9, 2017, DVR Trustee filed a Supplement to the Bidding Procedures Motion (the “Supplement”).  

Pursuant to the Supplement, Trustee provided notice as to the sale of Parcel A and the Amended Contract.  

Similarly, the Bidding Procedures Motion will be filed by the ULR Trustee in the ULR case.   
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Bidding Procedures Motion) will be the purchase price (the “Purchase Price”) and the bidder, 

whether Strebeck or a third-party bidder will be deemed the Successful Bidder. 

 

(f) Break-Up Fee and Expense Reimbursement.  The DVR Trustee is 

seeking approval of (a) a break-up fee in the amount of $100,000 (the “Break-Up Fee”), and (b) 

an expense reimbursement for Strebeck’s out-of-pocket costs, not to exceed $50,000.00 (the 

“Expense Reimbursement”), for a total of $150,000.00.  As set forth in the Bid Procedures 

Motion, the Break-Up Fee and the Expense Reimbursement are payable only in the event that 

Strebeck is not the Successful Bidder and only to Strebeck.    

  

(g) Failure to Close.  Pursuant to the Bidding Procedure Motion, DVR 

Trustee requested authority to sell the Real Property to the next highest and best offer made at 

the Auction, to the extent that Strebeck fails to close by September 15, 2017, or the Bankruptcy 

Court does not authorize a sale of the Real Property to the Successful Bidder.  

 

(h) Auction; Bidding Procedures.  DVR Trustee is continuing to market the 

Real Property and will conduct the Auction if other parties have pre-qualified to bid at the 

Auction.   Any person wishing to submit a higher or better offer for the Real Property must do so 

strictly in accordance with the terms of the auction and bid procedures set forth in the Bidding 

Procedure Motion as approved by the Bankruptcy Court.   

 

VI. SALE OF PARCEL A 

 

17. The proposed sale includes the sale of Parcel A, which consists of approximately 

730 acres titled to ULR.  The ULR Trustee is the seller of Parcel A.  The Trustee and the ULR 

Trustee have agreed as to Parcel A as follows: 

 

(a) Value of ULR Parcel.  The value of  Parcel A shall be determined based 

on the following formula: total purchase price minus value of property subject to New Mexico 

Lease equals value of deeded land ($4,750,000 – $619,275.00 (12,385 acres x $50 = $619,275)).  

Value of deeded land ($4,130,725) divided by total deeded acres (10,254.44) equals per acre 

value ($403/acre).  Per acre value multiplied by 730 acres equals value of Parcel A ($403 x 730 

= $294,061.00).  Based on this formula, the value of Parcel A is $294,061.00.  

  

(b) Application of Sale Proceeds.   

 

(i) In the event that the Purchase Price is $4,750,000, at closing 

$294,061.00 shall be paid from the gross proceeds of sale as follows: (i) application of 

$244,061.00 in partial satisfaction by ULR of the Strebeck Claim (defined below); and (ii) 

$50,000.00 to the ULR estate.   

 

(ii) In the event of an Auction and an increased purchase price above 

$4,750,000.00, the formula above shall be modified to provide for the increased value of the 

deeded land based on the increased purchase price and net of the Breakup fee and Expense 

Reimbursement.  The net increased value shall be applied to determine the resulting increase to 

the per acre value.  The increased per acre value shall be multiplied by 730 acres to determine 
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the value of Parcel A. At closing, the value of Parcel A shall be paid from the proceeds of sale as 

follows: (i) application of $244,061.00 in partial satisfaction by ULR of the Strebeck Claim 

(defined below); and (ii) the remainder to the ULR estate. 

 

18. By this Sale Motion, the DVR Trustee and the ULR Trustee request approval of 

the agreement on the terms set forth herein.    

 

VII. AUTHORITY TO SELL FREE AND CLEAR OF LIENS, CLAIMS, 

ENCUMBRANCES AND OTHER INTERESTS, INCLUDING SUCCESSOR 

LIABILITY 

 

19. The DVR Trustee and the ULR Trustee are seeking to sell the Real Property to 

the Successful Bidder free and clear of all liens, encumbrances, pledges, mortgages, deeds of 

trust, security interests, claims, leases, charges, options, rights of first refusal, rights of first offer, 

hypothecations, encroachments, retentions of title, conditional sale arrangements, proxies, voting 

trusts or agreements, transfer restrictions under any agreement in each case, and any other 

interests of any kind or nature whatsoever, including, but not limited to, those exceptions to title 

as set forth on Exhibit 3 hereto (collectively, the “Interests”) and adverse claims. 

 

20. Section 363(b) of the Bankruptcy Code permits a trustee to sell property of the 

estate other than in the ordinary course of business, after notice and a hearing.  11 U.S.C. 

§ 363(b).   

 

21. A trustee is given “ample discretion to administer the estate, including authority 

to conduct public or private sales of estate property.”  In re Psychorometric Sys, Inc., 367 B.R. 

670, 674 (Bankr. D. Colo. 2007) (Brown, J.) (quoting In re Bakilis, 220 B.R. 525, 532 (E.D.N.Y. 

1998)).  Likewise, bankruptcy courts are given a great deal of discretion when deciding whether 

to authorize a sale of a debtor’s assets outside of the ordinary course of business.  See In re 

Chateaugay Corp., 973 F.2d 141, 144 (2d Cir. 1992).   

 

22. The “business judgment rule” applies to a motion to approve a sale of assets.  See 

In re Castre, Inc., 312 B.R. 426, 428 (Bankr. D. Colo. 2004).  The widely followed and liberal 

business justification test has been applied by courts when a trustee wishes to sell assets.  See 

Committee of Equity Security Holders v. Lionel Corporation (In re Lionel Corp.), 722 F.2d 1063, 

1070 (2d Cir. 1983). See also In re Thomson McKinnon Secs., Inc., 120 B.R. 301, 307 (Bankr. 

S.D.N.Y. 1990); Stephens Indus., Inc. v. McClung, 789 F.2d 386, 389-90 (6th Cir. 1986); In re 

Brethren Care of South Bend, Inc., 98 B.R. 927 (Bankr. N.D. Ind. 1989); In re Industry Valley 

Refrig. & Air Cond. Supplies, Inc., 77 B.R. 15 (Bankr. E.D. Pa. 1987). 

 

23. Under the business judgement rule, the Court must find that the Trustees 

exercised sound business judgment for the terms of the proposed sale.  In making this 

determination, courts consider the following factors: (1) any improper or bad motive; (2) whether 

the price is fair and the negotiations or bidding occurred at arm’s length; and (3) the adequacy of 

the sale procedures. Castre, 312 B.R. at 428.  

 

24. As set forth below, the three factors are satisfied here.   

Case:16-17064-EEB   Doc#:135   Filed:08/10/17    Entered:08/10/17 17:00:31   Page7 of 16



8 

 

(a) First, there is no improper or bad motive.  As described above, Strebeck 

does have prior connections to the Real Property and DVR.  Indeed, Strebeck was an owner of 

the Real Property prior to the formation of DVR and Strebeck sold that property to DVR.  

Further, Strebeck was a member of DVR and a shareholder of ULR.  In July 2006, Strebeck sold 

his 42.5% membership interest in DVR along with his 42.5% interest in ULR to Hamon. 

    

(b) Strebeck’s prior connections to DVR and the Real Property do not 

evidence any improper or bad motive.  Strebeck has no prior connections to the DVR Trustee or 

the ULR Trustee other than related to the Contract.  The Contract was the result of arms-length 

negotiations.  The Stalking Horse Bid was a negotiated term under the Contract.  The Stalking 

Horse Bid is subject to overbids at an auction.  The auction process itself will confirm the highest 

and best offer.  The DVR Trustee will continue to actively market the Real Property through her 

broker until the auction date.  The DVR Trustee believes that the bid procedures are reasonable, 

will expose the Real Property to the market, and will encourage bidding at the auction. 

 

(c) Second, the DVR Trustee believes that the proposed purchase price is fair 

and was made by Strebeck after “arm’s length” negotiations.  The purchase price was proposed 

by Strebeck after: the Real Property had been listed by the Broker for nearly six (6) months.  

During that time period, the Broker has shown the Real Property to prospective buyers numerous 

times.  The DVR Trustee has received additional offers on the Real Property.  The purchase price 

proposed in all of the other offers was lower than the Stalking Horse Bid offer.  The offer of 

$4,750,000.00 is the highest offer received by the DVR Trustee.   

 

(d) With respect to Parcel A, the ULR Trustee believes that the proposed 

purchase price of $294,061.00 is fair and reasonable. As explained below, certain claims are 

secured by an interest in the DVR Property and Parcel A. Sale of the Real Property as a whole 

will therefore resolve significant secured claims in both cases. Further, because Parcel A is 

adjacent to and intertwined within the DVR Property, the ULR Trustee believes that sale of 

Parcel A with the DVR Property will result in the highest and best price for Parcel A.  

 

(e) Finally, the third factor – the adequacy of the sale procedures – is 

satisfied.  The sale procedures included exposing the Real Property to the market for an extended 

period of time by an independent broker.  During that time, the DVR Trustee, the Broker and 

several prospective buyers engaged in discussions to purchase the estate’s interest in the Real 

Property.  Among the terms that were negotiated, were contingencies related to the inspection of 

the Real Property and the terms of the Bidding Procedures Motion.  The Contract terms are 

consistent with those generally used for the sale of real property and the Contract is provided to 

all interested parties as an exhibit to this Motion.         

 

25. Under Section 363(f), a trustee may sell property of a bankruptcy estate free and 

clear of any interest in such property of an entity other than the estate if: 

 

(1) applicable non-bankruptcy law permits sale of such property free and clear 

of such interest; 

(2) such entity consents; 
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(3) such interest is a lien and the price at which such property is to be sold is 

greater than the aggregate value of all liens on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in legal or equitable proceeding, to accept 

a money satisfaction of such interest. 

 

11 U.S.C. § 363(f). 

 

26. Trustees need only satisfy one of the five conditions in 11 U.S.C. § 363(f) with 

respect to an interest in order to sell property of the estate free and clear of such interest.  11 

U.S.C. § 363(f). See also In re Elliot, 94 B.R. 343, 345 (E.D. Pa. 1988).  In this case, certain of 

the interests in the estate’s interest in the Real Property consent to the sale of the Real Property 

or could be compelled to accept money satisfaction which satisfies § 363(f)(2) and (5).  Certain 

other interests in the estate’s interest in the Real Property are subject to bona fide dispute, which 

satisfies 11 U.S.C. § 363(f)(4).   

 

27. The table below contains a summary of those parties who may assert an interest in 

the Real Property, based on proofs of claim field in these bankruptcy cases.  Attached hereto as 

Exhibit 2 are those exceptions to title noted by the Title Company in its current commitment to 

insure the Real Property.  The proposed Order authorizing the sale of the Real Property 

contemplates an express finding by this Court that the Successful Bidder will take title to the 

Real Property free and clear of those claims listed in the chart below, and all exceptions to title 

noted on Exhibit 2.  Other than potential taxes, the exceptions to title are the same liens against 

the Real Property summarized in the Proofs of Claim noted below; plus Notices of Lis Pendens 

filed by certain of the claimants.  The respective claims are further discussed below.   

 

DVR 

Claim No. 

ULR 

Claim No. 

Creditor Claim Amount Notes 

1 3 SIM Colorado Holdings $361,442.62 Receivers 

Certificate 

6 6 The Phillips Family 

Partnership 

$388,147.95 Receivers 

Certificate 

16 42 Bruce W. Hamon $27,083.27
5
 Receivers 

Certificate 

33 8 CBI Holdings, LLC $1,121,101.37 Receivers 

Certificates 

30  20 Sidney Strebeck and 

Strebeck Ranches 

$576,640.59 Assignee of note 

from Farmers & 

Stockman’s Bank  

                                                 
5
 Pursuant to Claim No. 16 in the DVR case, Bruce W. Hamon asserts a secured claim in the amount of $27,083.27 

against the DVR estate. Pursuant to Claim No. 42 in the ULR case, Bruce W. Hamon asserts a secured claim in the 

amount of $27,421.19 against the ULR estate. Both claims are on account of a receivers certificate issued to Bruce 

Hamon in the principal amount of $16,250.00. 
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26  10 New Lake, LLC $2,529,713.24 Assignee of note 

from First National 

Bank of New 

Mexico  

  Total $5,004,129.04  

 

The Receiver’s Certificate Claims 

 

28. The claims identified above as DVR Claim Nos. 1, 6, 16 and 33 and as ULR 

Claim Nos. 3, 6, 42, and 8 (collectively, the “Receiver’s Certificate Claims”), are based on 

receiver’s certificates (the “Receiver Certificates”) issued by the prepetition Receiver, during the 

pendency of the case filed in Arapahoe County, Colorado, District Court (the “Receivership 

Court”), captioned as Hamon v. Ute Lake Ranch, Inc., et al., Case No. 2009CV2340 (the 

“Receivership Case”).  

 

29. On information and belief, the Receiver’s Certificates were issued during the 

period beginning on May 28, 2013, through December 3, 2015. On information and belief, each 

of the respective Receiver’s Certificates was recorded in Quay and Harding Counties, New 

Mexico.
6
  Each of the Receiver’s Certificates provide as follows:  

 

This Certificate is also issued in accordance with the terms of the specific Order 

governing Receiver’s Certificates entered by the Court in the Receivership Action on 

June 13, 2013 and constitutes a valid and prior lien on the Collateral subject to all the 

terms and provisions ordered by the Court in this matter. 

 

See, e.g., Claim No. 33.   

 

30. Both Trustees anticipate that the holders of the Receiver’s Certificates Claims will 

consent to the sale of the Real Property.  Alternatively, such holders could be compelled, in legal 

or equitable proceeding, to accept a money satisfaction of such interest.  Accordingly, as to the 

Receiver’s Certificate Claims, the sale of the Real Property free and clear of all Interests, is 

appropriate pursuant to 11 U.S.C. § 363(f)(2) and (5). 

 

The New Lake Claim 

 

31. New Lake, LLC (“New Lake”) filed a proof of claim against the DVR estate, 

designated as Claim No. 26 (the “New Lake Claim”), and asserted a secured claim in the amount 

of $2,529,713.24.  New Lake also filed a proof of claim against the ULR estate, designated as 

Claim No. 10 in the ULR case, and asserted a secured claim in the amount of $2,529,713.24 

against the ULR estate. 

 

32. The basis for the New Lake Claim is a loan (the “FNB Loan”) from First National 

Bank of New Mexico (“FNB”).  The FNB Loan is evidenced by, among other things, a 

promissory note, dated September 13, 2006 (the “FNB Note”) by and between FNB, as lender, 

                                                 
6
 The Receiver’s Certificates may be first priority liens on the Real Property and may accrue interest at a rate of 

18%. The DVR Trustee reserves all rights. 
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and DVR, Barry H. Freedman (“Freedman”) and Hamon, as co-borrowers.  A copy of the FNB 

Note is attached to the New Lake Claim.   The FNB Note is secured by mortgages that were 

recorded in Quay County and Harding County, New Mexico, in 2006 (collectively, the “FNB 

Mortgage”).  On information and belief, pursuant to the FNB Mortgage, DVR and ULR granted 

a security interest to FNB in the Real Property along with property owned by ULR.    

 

33. On information and belief, on or about October 25, 2010, FNB made demand for 

payment of the balance owed on the FNB Note, which amount was $1,578,576.92.  On 

information and belief, Freedman purchased the FNB Note and the FNB Mortgage.  On 

information and belief, on or about November 12, 2010, FNB assigned the FNB Note and the 

FNB Mortgage to New Lake, an entity formed by Freedman.   

 

34. On July 3, 2013, the Receiver filed a Motion to Impose Constructive Trust and for 

Other Relief in the Receivership Case.  Pursuant to the motion, the Receiver sought imposition 

of a constructive trust for the benefit of DVR on the FNB Note and FNB Mortgage.  On October 

24, 2013, the Receivership Court entered its Order Imposing Constructive Trust (the 

“Constructive Trust Order”).  See Hamon v. Ute Lake Ranch, Inc., Case No. 2009CV2340 (D. 

Ct. Arapahoe County, Colo., Div. 202, Oct. 24, 2013).  Pursuant to the Constructive Trust Order, 

the Receivership Court imposed a constructive trust “upon the First National promissory note, 

mortgage, assignment of grazing leases, guaranties, and other security instruments executed by 

DVR, Hamon, and Freedman.”   

 

35.  The Constructive Trust Order remains in effect.  However, New Lake has filed an 

appeal to the Colorado Court of Appeals, Case No. 2016CA1654 (the “New Lake Appeal”).
7
  

The New Lake Appeal is stayed pursuant to 11 U.S.C. § 362(a).   

 

36. On June 13, 2017, Hamon commenced an adversary proceeding by filing his 

complaint and naming Freedman and New Lake as defendants (the “Hamon Adversary”).  

Pursuant to the Hamon Adversary, Hamon has, inter alia, objected to the New Lake Claim and 

asserted a claim for equitable subordination of the New Lake Claim pursuant to 11 U.S.C. 

§ 501(c).  The DVR Trustee is not a party and has not joined the Hamon Adversary.  The DVR 

Trustee reserves all rights as to the Hamon Adversary and the New Lake Claim.    

 

37. Based on the Constructive Trust Order, the New Lake Appeal and Hamon 

Adversary, the New Lake Claim is subject to a bona fide dispute.  Accordingly, as to the New 

Lak Claim, the sale of the Real Property free and clear of all Interests, is appropriate pursuant to 

11 U.S.C. § 363(f)(4). 

 

The Strebeck Claim  

 

38. Strebeck filed a proof of claim against the DVR estate, which claim is designated 

as Claim No. 30 in the DVR case, and asserted a secured claim in the amount of $576,640.59 

(the “Strebeck Claim”) against the DVR estate.  Strebeck also filed a proof of claim against the 

                                                 
7
 The DVR Trustee is uncertain whether New Lake has properly appealed the Constructive Trust Order or whether 

New Lake has appealed the related contempt orders issued by the Receivership Court.  The DVR Trustee reserves 

all rights.   
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ULR estate, designated as Claim No. 20 in the ULR case, and asserted a secured claim in the 

amount of $576,640.59 against the ULR estate. 

 

39. The basis for the Strebeck Claim is a loan (the “F&S Loan”) from Farmers & 

Stockmens Bank (“F&S”).  The F&S Loan is evidenced by, among other things, a promissory 

note in the principal amount of $694,215.00, dated September 1, 2010 (the “F&S Note”) by and 

between F&S, as lender, and ULR and Freedman, as co-borrowers.  A copy of the F&S Note is 

attached to the Strebeck Claim.  On information and belief, the F&S Note resulted from an 

original promissory note between F&S and ULR, dated April 1, 2004.  The F&S Note is secured 

by a line of credit mortgage that was recorded in Quay County, New Mexico, in 2004 (the “F&S 

Mortgage”).  On information and belief, pursuant to the F&S Mortgage, DVR and ULR granted 

a security interest to F&S in the Real Property.    

 

40. On information and belief, the F&S Loan matured on July 15, 2015.  During the 

Receivership Case, in order to prevent default the Receiver requested that Hamon acquire the 

F&S Loan and enter into a Forbearance and Modification Agreement (the “Forbearance 

Agreement”).  The Receiver filed motion to approve the Forbearance Agreement in the 

Receivership Case on August 31, 2015.  The Receivership Court approved the motion by Order 

entered on September 25, 2015.  On information and belief, Hamon acquired the F&S Note and 

F&S Mortgage on October 8, 2015 by way of assignment from F&S.  Under the Forbearance 

Agreement, the terms of the F&S Note were modified.  Among other modifications, the 

Forbearance Agreement modified the interest rate and the agreement specifically provides that 

the balance due on the F&S Note as of August 19, 2015, is $406,875.40.  

 

41. On or about June 24, 2016, Hamon (along with several related parties) and 

Strebeck entered into a settlement agreement (the “Hamon/Strebeck Settlement”) to settle, inter 

alia, certain litigation related to the Hamon’s purchase of the membership interest in DVR.  

Under the terms of the Hamon/Strebeck Settlement, among other things, Hamon assigned the 

F&S Note and the F&S Mortgage to Strebeck.      

 

42. Under 11 U.S.C. § 363(k), the holder of an allowed claim that is secured by a lien 

on the property to be sold may credit bid its claim against the purchase price of the property.  

The Stalking Horse Bidder may credit bid the Strebeck Claim.  The DVR Trustee disputes the 

amount of the Strebeck Claim. The DVR Trustee asserts that the proper claim amount less than 

the amount asserted in the Strebeck Claim. Trustee and Stalking Horse Bidder have discussed the 

Strebeck Claim and Trustee hopes to reach an agreement as to the allowed amount of the 

Strebeck Claim prior to closing.  Regardless, because Strebeck consents to the proposed sale of 

the Real Property, 11 U.S.C. § 363(f)(2) is satisfied.   

 

Successor Liability 
 

43. Courts recognize that assets may be sold free and clear of any claims of successor 

liability for the Debtors’ operations.  See, e.g., Section 363(f) broadly refers to “any interest. In 

re Mundy Ranch, Inc., 484 B.R. 416, 422 (Bankr. D.N.M. 2012).  The Trustees request that the 

order granting this Sale Motion contain an express finding that the Successful Bidder shall not be 

liable for any Interests against the Debtors or any of their predecessors, affiliates or insiders, and 
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the Successful Bidder shall have no successor or vicarious liabilities of any kind or character, 

including, but not limited to, under any theory of antitrust, successor or transferee liability, labor 

law, de facto or other merger or consolidation, mere continuation, or substantial continuity, 

whether known or unknown as of the Closing Date, now existing or hereafter arising, whether 

fixed or contingent, whether asserted or unasserted, whether legal or equitable, whether 

liquidated or unliquidated, including, but not limited to, liabilities on account of warranties, and 

any taxes arising, assessed against, accruing or payable under, out of, in connection with, or in 

any way relating to the operation of the Real Property prior to the Closing Date.  

 

VIII. ASSUMPTION AND ASSIGNMENT OF NEW MEXICO LEASE 

 

44. Pursuant to this Sale Motion, the DVR Trustee seeks authority to assume the New 

Mexico Lease and assign the New Mexico Lease to the Successful Bidder.   

 

45. The term of the New Mexico Lease expires on September 30, 2017.  The renewal 

process of the New Mexico Lease is governed by New Mexico law.  On August 1, 2017, the 

DVR Trustee submitted documents to the State of New Mexico Land Office to request renewal 

of the New Mexico Lease for the period of October 1, 2017, to September 30, 2022.  Closing of 

the sale is conditioned on renewal of the New Mexico Lease.   

 

46. The DVR Trustee seeks a determination that the requisite adequate assurance of 

future performance as required by 11 U.S.C. § 365(b)(1)(C) and any other matters at issue under 

11 U.S.C. §§ 365(b) and (f) have been met.  To the extent there are objections to the assumption 

and assignment of the New Mexico Lease, the DVR Trustee and the Successful Bidder will 

provide evidence at the sales hearing to show adequate assurance of future performance by the 

Successful Bidder. 

 

47. The New Mexico Land Office, as the lessor under the New Mexico Lease, has 

been provided notice of this Sale Motion.  Failure to object to the assumption and assignment or 

to assert other amounts or rights as a requisite to assumption and assignment under 11 U.S.C. 

§ 365(b) and (f) will constitute consent and agreement to Trustee’s request to assume and assign 

the New Mexico Lease. 

 

48. Pursuant to 11 U.S.C. § 365(a), a trustee may, subject to Court approval, assume 

executory contracts.  In authorizing the assumption of executory contracts, the question before 

the Court is whether the assumption represents a sound business judgment on the part of the 

Trustee and will not be prejudicial to the interest of the creditors.  In re Grayhall Resources, Inc., 

63 B.R. 382, 384 (Bankr. D. Colo. 1986).  If such business judgment has been reasonably 

exercised, the Court should approve the proposed assumption or rejection. See, e.g., NLRB v. 

Bildisco and Bildisco, 465 U.S. 513, 523 (1984); In re Taylor, 913 F.2d 102 (3d Cir. 1990) (the 

decision to assume or reject an executory contract or unexpired lease is a matter within the 

“business judgment” of the debtor).  In the business judgment of the DVR Trustee, assumption 

of the New Mexico Lease is in the best interest of the estate and should be approved since the 

New Mexico Lease is integral to the value of the Real Property.  Further the assumption and 

assignment to the Successful Bidder is not burdensome to the estate or prejudicial to the 

creditors.   
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IX. REQUEST FOR AUTHORITY TO PAY CERTAIN EXPENSES FROM  

SALE PROCEEDS 

 

49. The DVR Trustee has filed the Bidding Procedures Motion, which requests that 

the Bankruptcy Court approve the Break-Up Fee and the Expense Reimbursement in the event 

that the Stalking Horse Bidder is not the Successful Bidder.  If Stalking Horse Bidder is entitled 

to payment of the Break-Up Fee and the Expense Reimbursement, the DVR Trustee requests 

authority to pay the Break-Up Fee and Expense Reimbursement to Stalking Horse Bidder 

promptly as funds become available.   

 

50. The DVR Trustee also requests authority to pay the following from the proceeds 

of sale: (i) customary closing costs, including costs for a title commitment, recording fees and 

title company services; (ii) any real property taxes and assessments required to be paid by the 

DVR Trustee pursuant to the Contract; and (iii) a 6% commission on the Purchase Price to the 

Broker.   

 

X. REQUEST FOR A HEARING 

 

51. The DVR Trustee requests a hearing be set on the Sale Motion during the week 

beginning Monday, August 28, 2017. in Courtroom F, U.S. Bankruptcy Court for the District of 

Colorado located at US Custom House, 721 19
th

 Street, Denver, CO  80202-2508.  The sale of 

the Real Property to the Successful Bidder is contingent on Bankruptcy Court approval of the 

Sale Motion.  If there are objections to the Sale Motion, Trustee and the Successful Bidder will 

cooperate to present evidence at the Sale Hearing in support of the Sale Motion.   

 

XI. SUSPEND THE STAY PURSUANT TO FED.R.BANKR.P. 6004(h)  

AND 6006(d) 

 

52. In order to consummate the sale of the Real Property shortly after Bankruptcy 

Court approval, the DVR Trustee requests that the Bankruptcy Court suspend the operation of 

the 14-day stay under Fed. R. Bankr. P. 6004(h) and 6006(d).   

 

XII. NOTICE 

 

53. Contemporaneously with the filing of this Sale Motion, the DVR Trustee has 

provided notice to all persons who may claim an interest in the Real Property, including (i) 

lienholders of record, (ii) the State of New Mexico, (iii) applicable taxing authorities, (iv) all 

entities and individuals that have filed claims in the DVR case, (v) all entities and individuals 

that have filed claims in the ULR case, (vi) all attorneys that have entered an appearance in the 

DVR case, (vii) all attorneys that have entered an appearance in the ULR case, and (viii) all 

entities and individuals noted on the exceptions to title identified on Exhibit 3 attached hereto. 
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WHEREFORE, the DVR Trustee and the ULR Trustee requests that this Bankruptcy 

Court enter an Order: 

A. Granting this Sale Motion; 

 

B. Approving the terms of the Contract; 

 

C. Approving the agreement between the DVR Trustee and the ULR Trustee as set 

forth herein; 

 

D. Approving the assumption and assignment of the New Mexico Lease pursuant to 

11 U.S.C. § 365;  

 

E. Authorizing the DVR Trustee and the ULR Trustee to: 

 

i. Convey the Real Property to Strebeck or the Successful Bidder at the 

auction, as the case may be, free and clear of all Interests pursuant to 11 U.S.C. §§ 363(b) 

and (f); 

 

ii. Assume and assign the New Mexico Lease pursuant to 11 U.S.C. 

§§ 365(b) and (f)  

 

iii. Pay the Break-Up Fee and Expense Reimbursement, pursuant to the terms 

of the Bid Procedures Motion and as applicable; and 

 

iv. Pay customary closing costs, including title commitment costs, recording 

fees, taxes and Broker commissions; 

 

F. In the event Strebeck is the successful purchaser of the Real Property, an order: 

   

(i) determining that the transaction undertaken pursuant to the Contract was 

undertaken at arm’s length, without collusion and was proposed in good faith within the meaning 

of 11 U.S.C. § 363(m) and represent the highest and best offer for the Real Property, and 

 

(ii) determining that Strebeck is a good faith purchaser under 11 U.S.C 

§ 363(m) of the Bankruptcy Code and granting Strebeck all of the protections afforded by 11 

U.S.C § 363(m); 

  

G. In the event that a bidder other than Strebeck is the Successful Bidder, an order: 

   

(i) determining that the winning bid was proposed in good faith and 

represents the highest and best offer for the Real Property and should be approved, and 

 

(ii) determining that the winning bidder is a good faith purchaser under 

Section 363(m) of the Bankruptcy Code and that the provisions of Section 363(n) of the 

Bankruptcy Code have not been violated;  
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H. Waiving the 14-day stay under Fed. R. Bankr. P. 6004(h) and 6006(d); and 

 

I. Providing such other and further relief as the Court deems appropriate. 

 

 

Dated: August 10, 2017    Respectfully submitted, 

 

SPENCER FANE LLP 

 

s/ Phillip A. Pearlman    

Philip A. Pearlman, #11426 

1700 Lincoln Street, Suite 2000 

Denver, CO 80203 

Ph. (303) 839-3800 

Fax (303) 839-3838 

ppearlman@spencerfane.com 

 

 

 

Counsel for Janice A. Steinle, Chapter 7  

Trustee for Ute Lake Ranch, Inc. 

ONSAGER | FLETCHER | JOHNSON  

 

s/ J. Brian Fletcher    

J. Brian Fletcher, #28629 

Gabrielle G. Palmer, #48948 

1801 Broadway, Suite 900 

Denver, Colorado 80202  

Ph: (303) 512-1123 

Fax: (303) 512-1129  

jbfletcher@OFJlaw.com 

gpalmer@OFJlaw.com  

 

Counsel for Joli A. Lofstedt as Chapter 11 

Trustee for DVR, LLC 
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EXHIBIT “C” to General Addendum No. 1  
to the Realtors Association of New Mexico Purchase Agreement – Farm and Ranch - 2017 

dated July 17, 2017 (the “Offer”) 
 

1. The Agreement and Bankruptcy Court Approval.  The Agreement shall not 
become effective until approved by written Order of the United States Bankruptcy Court for the 
District of Colorado (the “Bankruptcy Court”) upon such notice as may be required.  The 
Agreement will be subject to further offers and bidding at a public auction.  Trustee shall 
apply to the Bankruptcy Court for an Order approving the Agreement.  The sale of the 
bankruptcy estate’s interest in the Property (defined below) to a purchaser, closing and payment 
of any real estate broker fees by the bankruptcy estate is subject to Bankruptcy Court approval.  

 
See attached hereto the MOTION FOR ORDER APPROVING OVERBID AND AUCTION 
PROCEDURES, BREAK-UP FEE AND EXPENSE REIMBURSEMENT to be presented to the 
United States Bankruptcy Court for the District of Colorado by Joli A. Lofstedt, the Chapter 11 
trustee ("Trustee") of the bankruptcy estate of DVR, LLC  upon approval of the Purchase 
Agreement and its attachments by Trustee. 

             
2. Sale Free and Clear of All Liens and Interests.  Notwithstanding any provision 

set forth in the Offer, any sale of the Property is subject to Bankruptcy Court approval pursuant 
to Bankruptcy Code § 363(b) free and clear of all liens and interests pursuant to Bankruptcy 
Code § 363(f) and conveyance of the bankruptcy estate’s interest in the Property shall be by 
Trustee’s Deed. 
 

3. Sale As Is, Where Is, No Representations of Any Kind by Trustee.  
 

Notwithstanding any provision set forth in the Offer,  Buyer understands, acknowledges and 
agrees that: 
 

A. Trustee has not acquired the Property for purposes of maintaining the same, but 
rather for the sole purpose of liquidating the same under the Bankruptcy Code. 
 

B. Due to the unique nature of the bankruptcy proceeding, Trustee has not personally 
used the Property and is unaware of the true condition of the Property. 

 
C. Trustee is unable to make, shall not be required to make and shall not be deemed 

to have made, any representation or warranty whatsoever as to the physical 
condition of the Property or as to the operative or proposed governmental laws 
and regulations, zoning, environmental and land use laws and regulations to 
which the Property may be subject. 

 
D. The Purchase of the Property must be solely on the basis of Buyer’s own review 

and investigation of the physical condition of the Property, and the applicability 
and effect of any laws and regulations that may apply to the Property.  Although 
Trustee may reasonably cooperate with Buyer’s inspection of the Property and 
review of any documents affecting the Property, Trustee cannot and shall not 
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assume the risk that adverse matters may not have been disclosed to Buyer by 
Buyer’s investigation. 

 
E. As a standard matter of practice involving properties conveyed from bankruptcy 

estates through court appointed administrators, Trustee’s limited knowledge of 
the Property as the Trustee of a bankruptcy estate does not permit Trustee to sell 
the Property other than in its present “AS IS” condition, subject to all faults.  
Accordingly, the Property being sold under the terms of this Agreement is sold 
“AS IS WHERE IS, AND WITH ALL FAULTS WITH NO 
REPRESENTATIONS MADE BY SELLER.” 
 

4. Closing.  Section 8 of the Offer shall be modified to provide that Closing shall 
occur on a date mutually agreed upon by Buyer and Seller, but in no event earlier than after 
fourteen (14) days have elapsed following entry of an Order from the Bankruptcy Court 
authorizing Trustee to enter into the Agreement and authorizing the sale of the bankruptcy 
estate’s interest in the Property. 

 
The proposed closing date of Friday, September 15, 2017 in the Purchase Agreement will be 
revised pending court approval and time authorized for closing of the Purchase Agreement by the 
court, Buyer and Seller. 

 
5. Governing and Venue.  Section 37 shall be modified to provide that “each party 

hereby irrevocably consents to the jurisidiction and venue of the United States Bankruptcy Court 
for the District of Colorado in connection with any claim, action, suit or proceeding relating to 
this Agreement and agrees that all suite or proceedings relating to this Agreement shall be 
brought only in such court.”     
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