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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

In re: 

 

DATA COOLING TECHNOLOGIES LLC,  

         et al.,1
  

 

Debtors. 

 

)

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

 

Case Nos. 17-52170 and 17-52177 

(Jointly Administered) 

 

Judge Koschik 

ORDER (A) AUTHORIZING THE SALE OF THE THERMOTECH ASSETS FREE 

AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS; (B) 

AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF CERTAIN 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES; (C) APPROVING EXPENSE 

REIMBURSEMENT; AND (D) GRANTING RELATED RELIEF 

 

This matter comes before the Court upon the motion (the “Sale Motion”),
2
 Docket No. 

156, of Data Cooling Technologies LLC (“DCT”), one of the above-captioned debtors, for, 

among other things, entry of an order (this “Sale Order”) (a) authorizing and approving DCT’s 

                                                 
1 
The Debtors and the last four digits of each of the Debtors’ tax identification numbers following in parentheses are: 

Data Cooling Technologies LLC (3425); and Data Cooling Technologies Canada LLC (3172).  
2
 Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the J&J APA (as 

defined below) or, if not defined in the J&J APA, the Sale Motion. 

entry on the record.
This document was signed electronically on December 1, 2017, which may be different from its

Dated:  December 1, 2017

IT IS SO ORDERED.
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sale of the assets of its division located in Tampa, Florida and known as “Thermotech” (the 

“Thermotech Business”) free and clear of all liens, claims, encumbrances and interests of any 

kind; (b) authorizing the assumption and assignment of certain executory contracts and 

unexpired leases (the “Assigned Contracts”)
3
 of DCT that are to be assumed and assigned in 

connection with the Sale, subject to and at the time of the Closing of the Sale; (c) approving the 

Expense Reimbursement; and (d) granting related relief, Docket No. 156.  The Sale Motion 

originally requested Court approval to sell the Thermotech Business to Thermotech Enterprises, 

LLC (“Thermotech Enterprises”), which had submitted an initial bid for certain assets associated 

with the Thermotech Business, subject to DCT’s fiduciary duty to consider higher and better 

offers.  

The Court having reviewed:  

 the response of J&J Mission Critical, LLC, Docket No. 177 (the “J&J Response”), 

filed by J&J Mission Critical (“J&J”), submitting a competing offer to purchase 

certain assets of the Thermotech Business (the “J&J Bid”);   

 

 the Amended Response of J&J to the Sale Motion, Docket No. 187 (the “J&J 

Amended Response”) filed by J&J; revising the terms of the J&J Bid;  

 

 the Supplement to the Amended Response of J&J, Docket No. 190 (the “J&J 

Supplement”), filed by J&J;  

 

 the Reservation of Rights of TSS Technologies, Inc. in Response to the Sale 

Motion, Docket No. 178 (the “TSS Response”), filed by TSS Technologies, Inc.;  

 

 the Notice to Counterparties That Will Be Assumed and Assigned, Docket No. 

160, filed by DCT;  

 

 the Notice of Position Statement Regarding the Sale of Debtors’ Thermotech 

Assets, Docket No. 206, filed by KeyBank, N.A.;  

 

 the Brief of Proposed Purchaser, J&J Mission Critical, in Support of Bid for 

Thermotech Assets, Docket No. 207, filed by J&J; and 

                                                 
3
 The term “Assigned Contracts” as used herein shall refer only to those agreements listed on Schedule 1.3 of the 

J&J APA, as such schedule may be amended through Closing.  
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 DCT’s Statement Relating to the Auction for the Thermotech Assets, Docket No. 

208, filed by DCT.  

 

The Court heard the arguments of counsel at hearings on this matter on the following 

dates: (i) November 21, 2017 (the “Initial Sale Hearing”); (ii) November 28, 2017 (the “Further 

Sale Hearing”); and (iii) November 29, 2017 (the “Final Sale Hearing” and together with the 

Initial Sale Hearing and the Further Sale Hearing, the “Sale Hearing”). 

The Court considered the terms of the Thermotech Enterprises Bid and the J&J Bid, as 

revised at the Initial Sale Hearing and read into the record at the Further Sale Hearing, to 

purchase the Thermotech Assets.
 4

  

The Court held an auction (the “Auction”) to consider the Thermotech Enterprises Bid 

and the J&J Bid on the record during the Further Sale Hearing, as conducted by DCT’s counsel 

and pursuant to bidding procedures agreed to by DCT, Thermotech Enterprises, J&J, KeyBank, 

the Committee, and the United States Trustee at the Initial Sale Hearing (the “Bidding 

Procedures”), resulting in final bids by Thermotech Enterprises and J&J as stated on the record at 

the Further Sale Hearing. J&J provided an enhanced bid in the J&J Brief in Support and at the 

Final Sale Hearing, and DCT selected J&J selected as the winning bidder at the Final Sale 

Hearing pursuant to the J&J offer presented at the Final Sale Hearing. 

DCT having determined that the highest and otherwise best offer for the Thermotech 

Assets was made by J&J; and it appearing that adequate and proper notice of the Sale Motion has 

been given and that no other or further notice need be given; and the Sale Hearing having been 

held to consider the relief requested in the Sale Motion; and upon the record of the Sale Hearing 

and all of the proceedings had before the Court; and the Court having found and determined that 

the relief sought in the Sale Motion is in the best interests of DCT, its estate, its creditors and all 

                                                 
4
 The Thermotech Assets are the assets defined as the “Purchased Assets” described in Section 1.2 of the J&J APA.  
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other parties in interest; and that the legal and factual bases set forth in the Sale Motion, and any 

testimony adduced at the Sale Hearing establishing just cause for the relief granted herein; and 

after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY FOUND AND DETERMINED THAT:
5
 

A. Jurisdiction.  The Court has jurisdiction to hear and determine the Sale 

Motion and to grant the relief requested in the Sale Motion pursuant to 28 U.S.C. § 157(b)(1). 

B. Venue.  Venue of this case and the Sale Motion in this district is proper 

under 28 U.S.C. § 1408.  This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

C. Statutory Predicates.  The statutory and legal predicates for the relief 

requested in the Sale Motion are sections 105, 363 and 365 of title 11 of the United States Code, 

11 U.S.C. §§ 101 – 1532 (the “Bankruptcy Code”), Rules 2002, 6004, 6006, 9006 and 9014 of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Bankruptcy Local 

Rule 6004-1. 

D. Notice.  Notice of the proposed Sale of the Thermotech Assets and the 

Sale Hearing has been provided to the following parties or, in lieu thereof, to their counsel, if 

known: (i) the Office of the United States Trustee for the Northern District of Ohio; (ii) counsel 

for the Committee; (iii) counsel to KeyBank, N.A.; (iv) the District Director of Internal Revenue; 

(v) all entities known, as of the date of this Motion, to have a lien, or to have asserted a lien, on 

the Thermotech Assets; (vi) all DCT’s creditors; (vii) counterparties to the Assigned Contracts; 

and (viii) all other parties requesting notice in the Debtors’ chapter 11 cases (collectively, the 

“Notice Parties”).   

                                                 
5
 Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of 

fact to the fullest extent of the law.  See Fed. R. Bankr. P. 7052. 
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E. Notice Sufficient.  Based upon the affidavits of service previously filed 

with the Court and the evidence presented at the Sale Hearing, adequate and sufficient notice of 

the Sale Motion, Sale Hearing, the Sale, and the transactions contemplated thereby, including 

without limitation, the assumption and assignment of the Assigned Contracts to J&J, has been 

provided in accordance with sections 105(a), 363 and 365 of the Bankruptcy Code, Bankruptcy 

Rules 2002, 6004, 6006 and 9006 and Bankruptcy Rule 6004-1.  A reasonable opportunity to 

object and be heard with respect to the Sale, the Sale Motion and the relief requested therein, the 

assumption and assignment of the Assigned Contracts to J&J and the amounts necessary under 

section 365(b) of the Bankruptcy Code to cure defaults thereunder, as such amounts have been 

transmitted pursuant to a written notice delivered to the applicable counterparty, has been 

afforded to all interested persons and entities, including the Notice Parties.   

F. Thermotech Assets Property of the Estate.  The Thermotech Assets sought 

to be transferred and/or assigned by DCT to J&J pursuant to the J&J APA are property of DCT’s 

estate and title thereto is vested in DCT’s estate. 

G. Sufficiency of Marketing.  Based upon the record of the Debtors’ chapter 

11 cases, all creditors and other parties in interest and all prospective buyers have been afforded 

a reasonable and fair opportunity to bid for the Thermotech Assets.  Under the circumstances, 

DCT and its professionals have adequately and appropriately marketed the Thermotech Assets. 

H. The Auction:  (i) was held on November 28, 2017 at the Further Sale 

Hearing; (ii) was conducted on the record pursuant to the Bidding Procedures established in good 

faith; and (iii) afforded a full, fair, and reasonable opportunity for any party that submitted a 

timely bid prior to November 17, 2017 to make a higher or otherwise better offer for the 

Thermotech Assets than that of Thermotech Enterprises.  The Auction was continued until the 
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Final Sale Hearing.  At the conclusion of the Final Sale Hearing, DCT determined that J&J’s bid 

for the Thermotech Assets, as described in the J&J APA and revised in the J&J Bid at the 

Auction, was the highest and otherwise best bid.  DCT designated Thermotech Enterprises as the 

back-up bidder pursuant to the terms of the Thermotech APA.  J&J and its professionals have 

complied in good faith in all respects with the Bidding Procedures established at the Initial Sale 

Hearing.  The Bidding Procedures obtained the highest value for the Thermotech Assets.  No 

other entity or group of entities has offered to purchase the Thermotech Assets for greater value 

to DCT’s estate than J&J.  DCT’s determination that the J&J Bid constitutes the highest and best 

offer for the Thermotech Assets constitutes a valid and sound exercise of DCT’s business 

judgment. 

I. Corporate Authority.  Subject to the entry of this Sale Order, DCT:  (i) has 

full power and authority to execute the J&J APA and all other documents contemplated thereby; 

(ii) has all of the power and authority necessary to consummate the transactions contemplated by 

the J&J APA, and (iii) has taken all company action necessary to authorize and approve the J&J 

APA and the sale of the Thermotech Assets, and any actions required to be performed by DCT in 

order to consummate the transactions contemplated in the J&J APA.  No consents or approvals, 

other than those expressly provided for in the J&J APA or this Sale Order, are required for DCT 

to consummate the Sale. 

J. Arm’s Length Sale and J&J’s Good Faith.  The J&J APA was negotiated 

and is undertaken by DCT and J&J at arm’s length without collusion or fraud, and in good faith 

within the meaning of section 363(m) of the Bankruptcy Code.  Neither J&J nor any of its 

affiliates, members, officers, directors, or shareholders is an “insider” of either of the Debtors as 

that term is defined by section 101(31) of the Bankruptcy Code. J&J (i) recognized that DCT 
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was free to deal with any other party interested in acquiring the Thermotech Assets and 

(ii) willingly subjected the Thermotech Assets to higher and better offers in accordance with its 

fiduciary duties.  All payments to be made by J&J and other agreements or arrangements entered 

into by J&J in connection with the Sale have been disclosed, J&J has not violated section 363(n) 

of the Bankruptcy Code by any action or inaction, and no common identity of directors or 

controlling stockholders exists between J&J and the Debtors.  As a result of the foregoing, J&J is 

a “good faith buyer” within the meaning of section 363(m) of the Bankruptcy Code, and as such, 

is entitled to all of the protections afforded thereby, including in the event this Sale Order or any 

portion thereof is reversed or modified on appeal, and otherwise has proceeded in good faith in 

all respects in connection with the Sale specifically and this chapter 11 case generally. 

K. Sale Highest or Best Offer.  The offer submitted by J&J for the 

Thermotech Assets as reflected in the J&J APA and as was revised at the Final Sale Hearing, 

including the form and total consideration to be realized thereunder, is the highest and best offer 

for the Thermotech Assets.  No other person or entity or group of persons or entities has offered 

to purchase the Thermotech Assets for an amount that would provide greater value to DCT than 

J&J, including through the reduction of claims against DCT’s estate.  The Court’s approval of 

the Sale Motion with respect to the Thermotech Assets, the J&J APA, and the transactions 

contemplated herein, maximizes DCT’s recovery for the Thermotech Assets, and, thus, is in the 

best interests of DCT and its estate, creditors and all other parties in interest. 

L. No Fraudulent Transfer.  The purchase price set forth in the J&J APA and 

as was revised at the Final Sale Hearing constitutes reasonably equivalent value and fair 

consideration under the Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform 

Fraudulent Conveyance Act and any other applicable law, and may not be avoided under section 
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363(n) or any other section of the Bankruptcy Code.  The J&J APA was not entered into, and the 

Sale is not being consummated, for the purpose of hindering, delaying or defrauding creditors of 

DCT under the Bankruptcy Code or under the laws of the United States, any state, territory, 

possession thereof, or the District of Columbia, or any other applicable law.  Neither DCT nor 

J&J has entered into the J&J APA or is consummating the Sale with any fraudulent or otherwise 

improper purpose. 

M. No Liability under Section 363(n).  Neither DCT nor J&J engaged in any 

conduct that would cause or permit the J&J APA or the consummation of the Sale to be avoided, 

or costs or damages to be imposed, under section 363(n) of the Bankruptcy Code. 

N. Transfer of Thermotech Assets Free and Clear.  DCT is the sole and 

lawful owner of the Thermotech Assets.  Subject to section 363(f) of the Bankruptcy Code, and 

except as otherwise provided in the J&J APA and this Sale Order, and except for Assumed 

Liabilities, the transfer of each of the Thermotech Assets to J&J will be, as of the Closing, a 

legal, valid, and effective transfer of the Thermotech Assets, which transfer vests or will vest J&J 

with all right, title, and interest of DCT to the Thermotech Assets free and clear of, among other 

things, (i) all liens, claims, mortgages, deeds of trust, pledges, charges, security interests, rights 

of first refusal, hypothecations, encumbrances, royalties, easements, servitudes, leases or 

subleases, rights-of-way, encroachments, restrictive covenants, restrictions on transferability or 

other similar restrictions, rights of offset or recoupment, right of use or permission, subleases, 

leases, conditional sale arrangements, (ii) all claims as defined in section 101(5) of the 

Bankruptcy Code) including all rights or causes of action (whether in law or equity), 

proceedings, warranties, guarantees, indemnities, rights of recovery, setoff, recoupment, 

indemnity or contribution, obligations, demands, restrictions, indemnification claims, or 
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liabilities relating to any act or omission of DCT or any other person prior to Closing, consent 

rights, options, contract rights, covenants, and interests of any kind or nature whatsoever (known 

or unknown, matured or unmatured, accrued, or contingent and regardless of whether currently 

exercisable), whether arising prior to or subsequent to the commencement of DCT’s chapter 11 

case, and whether imposed by agreement, understanding, law, equity or otherwise, and (iii) all 

debts, liabilities, obligations, contractual rights and claims and labor, employment and pension 

claims, in each case, whether known or unknown, choate or inchoate, filed or unfiled, scheduled 

or unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected, allowed 

or disallowed, contingent or non-contingent, liquidated or unliquidated, matured or unmatured, 

material on non-material, disputed or undisputed, whether arising prior to or subsequent to the 

commencement of DCT’s chapter 11 case, and whether imposed by agreement, understanding, 

law, equity or otherwise (clauses (i), (ii), and (iii), together, the “Interests”). 

O.  Free and Clear Findings Required by J&J. J&J would not have entered 

into the J&J APA and would not consummate the transactions contemplated thereby if the Sale 

was not free and clear of any and all Interests (other than Assumed Liabilities) pursuant to 

section 363(f) of the Bankruptcy Code, or if J&J would, or in the future could, be liable for any 

of such Interests.  Effective upon the Closing, J&J shall not be responsible for any Interests 

(other than Liens or Assumed Liabilities), including in respect of the following:  (i) labor or 

employment agreements; (ii) all mortgages, deeds of trust, and security interests; (iii) any 

intercompany loans and receivables between the Debtors and any non-Debtor affiliate; (iv) any 

welfare, compensation or other employee benefit plans, agreements, practices and programs, 

including, without limitation, any pension plan of DCT, or any affiliate of DCT; (v) any other 

employee, worker’s compensation, occupational disease or unemployment or temporary 
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disability related claim, including, without limitation, claims that might otherwise arise under or 

pursuant to (a) the Employee Retirement Income Security Act of 1974, as amended, (b) the Fair 

Labor Standards Act, (c) Title VII of the Civil Rights Act of 1964, (d) the Federal Rehabilitation 

Act of 1973, (e) the National Labor Relations Act, (f) the Age Discrimination and Employee Act 

of 1967 and Age Discrimination in Employment Act, as amended, (g) the Americans with 

Disabilities Act of 1990, (h) the Consolidated Omnibus Budget Reconciliation Act of 1985, 

(i) state discrimination laws, (j) state unemployment compensation laws or any other similar state 

laws, (k) the Worker Adjustment and Retraining Notification Act, 29 U.S.C §§ 2101 et. seq., or 

(l) any other state or federal benefits or claims relating to any employment with DCT or any of 

its predecessors; (vi) Interests arising under any environmental, health and safety laws with 

respect to any assets owned or operated by DCT or any corporate predecessor at any time prior 

to the Closing and any liabilities of DCT other than the Assumed Liabilities; (vii) any bulk sales 

or similar law; (viii) any tax statutes or ordinances, including, without limitation, the Internal 

Revenue Code of 1986, as amended; (ix) any and all Interests arising out of violations, or other 

non-compliance with any law(s), regulation(s), standard(s), guideline(s), enforcement order(s), or 

any other authority or requirement enforced by, or under the supervision of the Occupational 

Safety and Health Administration; and (x) any theories of successor liability or causes of action 

related thereto.  A sale of the Thermotech Assets other than one free and clear of all Interests 

would yield substantially less value for DCT’s estate, with less certainty, than the Sale as 

contemplated.  Therefore, the Sale contemplated by the J&J APA maximizes DCT’s recovery on 

the Thermotech Assets, and, thus, is in the best interests of DCT and its estate, creditors and all 

other parties in interest. 
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P. Satisfaction of Section 363(f) Standards.  DCT may sell the Thermotech 

Assets free and clear of all Interests because, with respect to each creditor or other person or 

entity asserting an Interest, one or more of the standards set forth in section 363(f)(l)-(5) of the 

Bankruptcy Code has been satisfied.  Those holders of Interests who did not object (or who 

ultimately withdrew their objections, if any) to the Sale or the Sale Motion with respect to the 

Thermotech Assets are deemed to have consented to the Sale Motion with respect to the 

Thermotech Assets and to the Sale pursuant to section 363(f)(2) of the Bankruptcy Code.   

Q. No Successor Liability.  J&J is not holding itself out to the public as a 

continuation of DCT and is not an “insider” or “affiliate” of DCT, as those terms are defined in 

the Bankruptcy Code, and no common identity of incorporators, directors or stockholders exists 

now or has ever existed between J&J and DCT.  The conveyance of the Thermotech Assets does 

not amount to a consolidation, merger or de facto merger of J&J and DCT and/or DCT’s estate, 

there is not substantial continuity between J&J and DCT, there is no continuity of enterprise 

between DCT and J&J, J&J is not a joint employer or co-employer with DCT or a mere 

continuation of DCT or its estate, and J&J does not constitute a successor to DCT or its estate.  

To the fullest extent of the law, J&J’s acquisition of the Thermotech Assets shall be free and 

clear of any “successor liability” claims of any nature whatsoever, whether known or unknown 

and whether asserted or unasserted as of the Closing.  J&J’s operations shall not be deemed a 

continuation of DCT’s business as a result of the acquisition of the Thermotech Assets.  J&J 

would not have acquired the Thermotech Assets but for the foregoing protections against 

potential claims based upon “successor liability” theories. 

R. Assigned Contracts.  Each and every provision of the Assigned Contracts 

or applicable non-bankruptcy law that purports to prohibit, restrict, or condition, or could be 
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construed as prohibiting, restricting, or conditioning assignment of any Assigned Contract has 

been satisfied or is otherwise unenforceable under section 365 of the Bankruptcy Code.  There 

shall be no rent accelerations, assignment fees, increases or any other fees charged to DCT or 

J&J as a result of the assumption and/or assignment of the Assigned Contracts.  All 

counterparties of the Assigned Contracts who did not or do not timely file an objection to the 

assumption and assignment of the Assigned Contract(s) to which they are counterparty are 

deemed to consent to the assumption by DCT of their respective Assigned Contract(s) and the 

assignment thereof to J&J, and J&J shall enjoy all of the rights and benefits under each such 

Assigned Contract as of the applicable date of assumption and assignment without the necessity 

of obtaining such non-debtor party’s written consent to the assumption or assignment thereof.  

Upon the assignment and sale to J&J, the Assigned Contracts shall be deemed valid and binding, 

in full force and effect in accordance with their terms, subject to the provisions of this Sale 

Order, and shall be assigned and transferred to J&J, notwithstanding any provision in the 

Assigned Contracts prohibiting or otherwise restricting assignment or transfer.  DCT has 

demonstrated that it is an exercise of its sound business judgment to assume and assign the 

Assigned Contracts to J&J in connection with the consummation of the Sale, and the assumption 

and assignment of the Assigned Contracts is in the best interests of DCT, its estate and creditors, 

and other parties in interest.  The Assigned Contracts being assigned to J&J are an integral part 

of the Sale and, accordingly, their assumption and assignment are reasonable and an 

enhancement to the value of DCT’s estate. 

S. Cure/Adequate Assurance.  The Cure Costs will be paid in accordance 

with the terms of the J&J APA.  J&J has demonstrated adequate assurance of future performance 

of all Assigned Contracts within the meaning of section 365 of the Bankruptcy Code, including 
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its promise to perform DCT’s obligations under the Assigned Contracts for periods on and after 

the Closing.  The Cure Costs are deemed the amounts necessary to “cure” all “defaults” (each, 

within the meaning of section 365(b) of the Bankruptcy Code) under such Assigned Contracts.  

Any objections to the Cure Costs, to the extent not otherwise resolved, are hereby overruled.  To 

the extent that any counterparty failed to timely object to its Cure Costs or the assignment of its 

Assigned Contract or to raise any other alleged default or breach of contract, such counterparty is 

deemed to have consented to such Cure Cost and to the assignment of its respective Assigned 

Contract to J&J and to have waived any other defaults or breaches.  The payment of the Cure 

Costs as provided in the J&J APA is appropriate and is deemed to fully satisfy DCT obligations 

under sections 365(b) and 365(f) of the Bankruptcy Code.  Accordingly, all of the requirements 

of sections 365(b) and 365(f) of the Bankruptcy Code have been satisfied for the assumption by 

DCT, and the assignment by DCT to J&J, of each of the Assigned Contracts.   

T. Thermotech Assets Assignable.  Any contractual provision or applicable 

non-bankruptcy law that purports to prohibit, restrict, or condition assignment of any of the 

Thermotech Assets has been satisfied or is otherwise unenforceable under section 365 of the 

Bankruptcy Code. 

U. Sale as Exercise of Business Judgment.  Entry into and consummation of 

the J&J APA constitute the exercise by DCT of sound business judgment, and such acts are in 

the best interests of DCT, its estate and creditors, and all parties in interest.  The Court finds that 

DCT has articulated good and sufficient business reasons justifying the Sale.  Additionally: 

(i) the J&J APA constitutes the highest and best offer for the Thermotech Assets; (ii) the J&J 

APA and the closing thereon presents the best opportunity to realize the maximum value of the 

Thermotech Assets and avoid a decline and devaluation of the Thermotech Assets; (iii) there is 
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risk of deterioration of the value of the Thermotech Assets if the Sale is not consummated 

promptly; and (iv) the J&J APA and the closing thereon will provide a greater recovery for 

DCT’s creditors than would be provided by any other presently available alternative.  DCT has 

demonstrated compelling circumstances and a good, sufficient and sound business purpose and 

justification for the Sale prior to, and outside of, a plan of reorganization. 

V. Compelling Reasons for an Immediate Sale.  Good and sufficient reasons 

for approval of the J&J APA have been articulated by DCT.  DCT has demonstrated compelling 

circumstances for the Sale outside: (a) the ordinary course of business, pursuant to section 363(b) 

of the Bankruptcy Code; and (b) a plan of reorganization, in that, among other things, the 

immediate consummation of the Sale is necessary and appropriate to preserve and to maximize 

the value of DCT’s estate.  To maximize the value of the Thermotech Assets and to preserve the 

viability of the business to which the Thermotech Assets relate, it is essential that the Sale occur 

promptly.  Time is of the essence in consummating the Sale. 

W. No Sub Rosa Plan.  The Sale does not constitute a sub rosa chapter 11 

plan.  The Sale neither impermissibly restructures the rights of DCT’s creditors nor 

impermissibly dictates the terms of a plan of reorganization for DCT. 

X. Final Order.  This Sale Order constitutes a final order within the meaning 

of 28 U.S.C. § 158(a).  Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), the Court 

expressly finds that there is no just reason for delay in the implementation of this Sale Order and 

expressly directs entry of judgment as set forth herein. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT: 

1. Sale Motion Granted.  The relief requested in the Sale Motion with respect to the 

Thermotech Assets is GRANTED and the Sale is approved, all as set forth in this Sale Order. 
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2. TSS Response.  The TSS Response was resolved by further clarification of the 

assets of DCT that were offered for sale pursuant to the Thermotech APA, and was moot as 

stated on the record at the Initial Sale Hearing.  

3. Purchase Price.  Notwithstanding any other purchase price detailed in the 

Thermotech APA, the J&J APA, or any other document entered on the record in the above-

captioned cases, the Purchase Price for the purchase of the Thermotech Assets by J&J is 

$1,737,387, specifically including the following components:   

$448,905.00 – Cash  

$130,000.00 – Additional Cash, up to the amount funded by DCT through the Closing  

$1,158,482.00 – All Accounts Receivable Purchase at 100% 

$1,737,387.00 

 

To the extent any of the accounts receivable are collected prior to the Closing by DCT, or any 

amount of the Additional Cash deposited by J&J to fund DCT through the Closing is not utilized, 

such amount collected, and such amount not utilized, shall be applied as a credit in favor of J&J 

against the Purchase Price.  

4. Modification of J&J APA.  As detailed on the record at the Sale Hearing, the 

terms of the Revised J&J APA are hereby modified as described in the Exhibit A attached 

hereto.  

5. Any Other Objections Overruled.  Any other objections with regard to the relief 

sought in the Sale Motion with respect to the Thermotech Assets that have not been withdrawn, 

waived, settled or otherwise dealt with as expressly provided herein or on the record at the Sale 

Hearing are hereby overruled on the merits, with prejudice. 

6. Approval.  Pursuant to sections 105, 363 and 365 of the Bankruptcy Code, the 

J&J APA, the assumption and assignment of the Assigned Contracts to J&J as of the Closing 

Date, and the sale of the Thermotech Assets and the other transactions contemplated thereby are 
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hereby approved in all respects.  Pursuant to sections 105, 363 and 365 of the Bankruptcy Code, 

DCT and its officers, agents, professionals and other representatives are authorized and directed 

to perform their obligations under, and comply with the terms of, the J&J APA, and to 

consummate the Sale, including the sale, transfer and assignment of all of DCT’s right, title and 

interest in the Thermotech Assets to J&J free and clear of any and all Interests (other than the 

Assumed Liabilities) in accordance with the terms of the J&J APA and this Sale Order.  Pursuant 

to sections 105, 363 and 365 of the Bankruptcy Code, DCT, J&J and each of their respective 

officers, directors, employees, professionals, agents and other representatives are each hereby 

authorized and directed to take any and all actions necessary or appropriate to: (a) consummate 

the sale of the Thermotech Assets to J&J and the Closing of the Sale, pursuant to the J&J APA 

and this Sale Order, (b) assume and assign the Assigned Contracts to be assumed and assigned to 

J&J as of the Closing Date, and (c) perform, consummate, implement and close fully the J&J 

APA together with any and all additional instruments and documents that may be reasonably 

necessary or desirable to implement the J&J APA. DCT and J&J are hereby authorized and 

directed to perform their respective covenants and undertakings as provided in the J&J APA 

prior to or after the Closing of the Sale without further order of the Court. J&J and DCT shall 

have no obligation to close the Sale except as is contemplated and provided for in the J&J APA.   

7. Transfer Free and Clear.  Pursuant to sections 105, 363 and 365 of the Bankruptcy 

Code, upon the Closing, neither J&J nor its respective successors and assigns shall have any 

liability for any Interest, except for the Assumed Liabilities, whether known or unknown as of 

the Closing, now existing or hereafter arising, whether fixed or contingent, whether as a 

successor, vicariously or otherwise, of any kind, nature or character whatsoever, including for 

any Interests arising under, without limitation:  (i) any labor or employment agreements; (ii) all 
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mortgages, deeds of trust and security interests; (iii) any intercompany loans and receivables 

between the Debtors and any non-Debtor affiliate; (iv) any welfare, compensation or other 

employee benefit plans, agreements, practices and programs, including, without limitation, any 

pension plan, or any affiliate of DCT; (v) any other employee, worker’s compensation, 

occupational disease or unemployment or temporary disability related claim, including, without 

limitation, claims that might otherwise arise under or pursuant to (a) the Employee Retirement 

Income Security Act of 1974, as amended, (b) the Fair Labor Standards Act, (c) Title VII of the 

Civil Rights Act of 1964, (d) the Federal Rehabilitation Act of 1973, (e) the National Labor 

Relations Act, (f) the Age Discrimination and Employee Act of 1967 and Age Discrimination in 

Employment Act, as amended, (g) the Americans with Disabilities Act of 1990, (h) the 

Consolidated Omnibus Budget Reconciliation Act of 1985, (i) state discrimination laws, (j) state 

unemployment compensation laws or any other similar state laws, (k) the Worker Adjustment 

and Retraining Notification Act, 29 U.S.C §§ 2101 et. seq., or (l) any other state or federal 

benefits or claims relating to any employment with DCT or any of its predecessors; (vi) Interests 

arising under any environmental, health and safety laws with respect to any assets owned or 

operated by DCT or any corporate predecessor at any time prior to the Closing Date and any 

liabilities of DCT other than the Assumed Liabilities; (vii) any bulk sales or similar law; 

(viii) any tax statutes or ordinances, including, without limitation, the Internal Revenue Code of 

1986, as amended; (ix) any and all Interests arising out of violations, or other non-compliance 

with any law(s), regulation(s), standard(s), guideline(s), enforcement order(s), or any other 

authority or requirement enforced by, or under the supervision of the Occupational Safety and 

Health Administration; and (x) any theories of successor liability or causes of action related 

thereto.  All Interests, to the extent not paid in full at Closing, shall attach to the proceeds of the 
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sale of the Thermotech Assets, in the order of priority, with the same validity, force and effect 

which they now have as against the Thermotech Assets, subject to any rights, claims and 

defenses that DCT and other parties in interest may possess with respect thereto.   

8. Surrender of Possession.  Any and all Thermotech Assets in the possession or 

control of any person or entity, including any vendor, supplier or employee of DCT, shall be 

transferred to J&J free and clear of all Interests, except for the Assumed Liabilities, and shall be 

delivered to J&J and deemed delivered at the time of Closing (or such other time as provided in 

the J&J APA). 

9. Valid Transfer.  Effective upon the Closing, the transfer to J&J of DCT’s right, 

title and interest in the Thermotech Assets pursuant to the J&J APA shall be, and hereby is 

deemed to be, a legal, valid and effective transfer of DCT’s right, title and interest in the 

Thermotech Assets, and vests with or will vest in J&J all right, title and interest of DCT in the 

Thermotech Assets, free and clear of all Interests (other than the Assumed Liabilities). 

10. Injunction.  Except as expressly provided in the J&J APA or this Sale Order, 

effective upon the Closing all persons and entities, including, but not limited to, all debt security 

holders, equity security holders, holders of any preferential purchase rights or similar rights, 

including, but not limited to tag along rights, drag along rights and co-sale rights, governmental, 

tax and regulatory authorities, lenders, vendors, suppliers, employees, trade creditors, litigation 

claimants and other persons holding Interests (other than the Assumed Liabilities) against or in 

DCT or DCT’s interests in the Thermotech Assets (whether known or unknown, legal or 

equitable, matured or unmatured, contingent or noncontingent, liquidated or unliquidated, 

asserted or unasserted, whether arising prior to or subsequent to the commencement of DCT’s 

chapter 11 case, whether imposed by agreement, understanding, law, equity or otherwise), shall 
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be and hereby are forever barred, estopped and permanently enjoined from asserting, prosecuting 

or otherwise pursuing such Interests against J&J, or its affiliates, agents, advisors, 

representatives, officers, successors and assigns, the Thermotech Assets, or the interests of DCT 

or J&J in such Thermotech Assets, including, without limitation, taking any of the following 

actions with respect to an Interest (other than, with respect to J&J, only Assumed Liabilities): (a) 

commencing or continuing in any manner any action or other proceeding against such parties or 

the Thermotech Assets; (b) enforcing, attaching, collecting or recovering in any manner any 

judgment, award, decree or order against such parties or the Thermotech Assets; (c) creating, 

perfecting or enforcing any liens, claims, encumbrances or other interests against such parties or 

the Thermotech Assets; (d) asserting a Claim as a setoff, right of subrogation or recoupment of 

any kind against any obligation due J&J or its affiliates, agents, advisors, representatives, 

officers, successors or assigns; or (e) commencing or continuing any action in any manner or 

place that does not comply, or is inconsistent, with the provisions of this Sale Order or the 

agreements or actions contemplated or taken in respect thereof.  All persons are hereby enjoined 

from taking any action that would interfere with or adversely affect DCT’s ability to transfer the 

Thermotech Assets in accordance with the terms of the J&J APA and this Sale Order.  Following 

the Closing, no holder of an Interest (including as such term is used in section 363(f)) against 

DCT shall interfere with J&J’s title to or use and enjoyment of the Thermotech Assets.   

11. Good Faith Buyer.  The J&J APA has been entered into by J&J in good faith and 

J&J is a good faith buyer of the Thermotech Assets as that term is used in section 363(m) of the 

Bankruptcy Code, and accordingly, the reversal or modification on appeal of the authorization of 

the Sale provided herein shall neither affect the validity of the Sale nor the transfer of the 

Thermotech Assets to J&J, free and clear of Interests, unless such authorization is duly stayed 
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before the Closing pending such appeal. J&J is entitled to all of the protections afforded by 

section 363(m) of the Bankruptcy Code. 

12. No Bulk Sales.  No bulk sales law or any similar law of any state or other 

jurisdiction shall apply in any way to the transactions contemplated by the J&J APA, the Sale 

Motion and this Sale Order. 

13. Fair and Equivalent Value.  The consideration provided by J&J for the 

Thermotech Assets under the J&J APA shall be deemed for all purposes to constitute reasonably 

equivalent value and fair consideration under the Bankruptcy Code and any other applicable law, 

and the Sale may not be avoided, or costs or damages imposed or awarded under section 363(n) 

or any other provision of the Bankruptcy Code, the Uniform Fraudulent Transfer Act, the 

Uniform Fraudulent Conveyance Act or any other similar state laws. 

14. Transfer of Marketable Title.  Upon the Closing, this Sale Order shall be 

construed and shall constitute for any and all purposes a full and complete general assignment, 

conveyance and transfer of all of DCT’s right, title and interest in the Thermotech Assets and/or 

a bill of sale transferring good and marketable title in such Thermotech Assets to J&J at the 

Closing pursuant to the terms of the J&J APA, free and clear of all Interests (other than Assumed 

Liabilities). 

15. No Successor Liability.  The consummation of the Sale does not amount to a 

consolidation, merger or de facto merger of J&J and DCT and/or its estate, there is not 

substantial continuity between J&J and DCT, there is no continuity of enterprise between DCT 

and J&J, J&J is not a mere continuation of DCT or its estate, and J&J does not constitute a 

successor to DCT or its estate.  Upon the Closing, to the fullest extent of the law, J&J’s 

acquisition of the Thermotech Assets shall be free and clear of any “successor liability” claims of 
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any nature whatsoever, whether known or unknown and whether asserted or unasserted as of the 

time of the Closing. J&J’s operations shall not be deemed a continuation of DCT’s business as a 

result of the acquisition of the Thermotech Assets.  The transfer of the Thermotech Assets to 

J&J, except as otherwise set forth in the J&J APA, does not, and will not, subject J&J to any 

liability whatsoever, with respect to operation of the DCT’s business prior to the Closing. 

16. Authorization to Assign.  Pursuant to section 365(f) of the Bankruptcy Code, and 

notwithstanding any provision of any contract governing the Thermotech Assets or any Assigned 

Contract to be assumed and assigned to J&J or applicable non-bankruptcy law that prohibits, 

restricts, or conditions the assignment of the Thermotech Assets or the Assigned Contracts, DCT 

is authorized to (a) assign, sell and transfer the Thermotech Assets to J&J and (b) assume and 

assign the Assigned Contracts to J&J, which assignments shall take place on and be effective as 

of the Closing or as otherwise provided by a separate order of this Court.   

a. There shall be no accelerations, assignment fees, increases, or any other 

fees charged to J&J or DCT as a result of the assumption and assignment of the Assigned 

Contracts. 

b. DCT has met all of the requirements of section 365(b) of the Bankruptcy 

Code for each of the Assigned Contracts to be assumed and assigned to J&J as of Closing.  

Notwithstanding the foregoing, unless required by J&J under the J&J APA, DCT shall not be 

required by the Court to assume and assign any Assigned Contracts, and, if no such assumption 

and assignment occurs, no Cure Costs shall be due and no adequate assurance of future 

performance shall be required. 

c. DCT is authorized to execute and deliver to J&J such agreements, 

documents and other instruments as may facilitate or document the sale, assignment, transfer, 
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conveyance and delivery of the Assigned Contracts to J&J.  DCT shall file a final notice listing 

all Assigned Contracts as soon as practicable following the closing of the Sale. 

17. Assigned Contracts.  As of the Closing, subject to the provisions of this Sale 

Order, J&J shall succeed to the entirety of DCT’s rights and obligations in the Assigned 

Contracts to be assumed and assigned to J&J first arising and attributable to the time period 

occurring on or after the Closing Date and shall have all rights thereunder.  Each counterparty to 

an Assigned Contract hereby is forever barred, estopped, and permanently enjoined from raising 

or asserting against DCT or J&J, or the property of either of them, any assignment fee, default, 

breach or claim of pecuniary loss, or condition to assignment, arising under or related to the 

Assigned Contracts, existing as of the date of the Sale Hearing, or arising by reason of the 

consummation of transactions contemplated by the J&J APA, including the Sale and the 

assumption and assignment of the Assigned Contracts.  Any party that may have had the right to 

consent to the assignment of an Assigned Contract is deemed to have consented to such 

assignment for purposes of section 365(e)(2)(A)(ii) of the Bankruptcy Code if such party failed 

to object to the assumption and assignment of such Assigned Contract. 

a. Upon Closing, (i) all defaults (monetary and non-monetary) under the 

Assigned Contracts shall be deemed cured and satisfied in full through the payment of the Cure 

Costs, (ii) no other amounts will be owed by DCT, its estate or J&J with respect to amounts first 

arising or accruing during, or attributable or related to, the period before Closing with respect to 

the Assigned Contracts and (iii) any and all persons or entities shall be forever barred and 

estopped from asserting a claim against DCT, its estate, J&J, or the Thermotech Assets, that any 

additional amounts are due or that any defaults exist under the Assigned Contracts that arose or 

accrued, or relate to or are attributable to the period before the Closing, whether declared or 
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undeclared, or known or unknown.  J&J’s promise pursuant to the terms of the J&J APA to pay 

the Cure Costs and to perform DCT’s obligations under the Assigned Contracts for the period on 

or after the Closing shall constitute adequate assurance of its future performance under the 

Assigned Contracts being assigned to it as of the Closing within the meaning of sections 

365(b)(l)(C) and 365(f)(2)(B) of the Bankruptcy Code. 

b. Upon assumption of the Assigned Contracts, such Assigned Contracts 

shall be deemed valid and binding, in full force and effect in accordance with their terms, subject 

to the provisions of this Sale Order, and shall be assigned and transferred to J&J notwithstanding 

any provision in such Assigned Contracts or other restrictions prohibiting assignment or transfer.  

The assumption and assignment of the Assigned Contracts as authorized under this Sale Order 

will take effect as of the Closing.  Furthermore, other than Assigned Contracts, no other 

executory contract or unexpired lease shall be deemed assumed by DCT and assigned to J&J 

pursuant to section 365 of the Bankruptcy Code.  The failure of DCT or J&J to enforce at any 

time one or more terms or conditions of any Assigned Contract shall not be a waiver of such 

terms or conditions, or of DCT’s or J&J’s rights to enforce every term and condition of such 

Assigned Contract. 

c. All counterparties to the Assigned Contracts to be assumed and assigned 

to J&J as of the Closing shall cooperate and expeditiously execute and deliver, upon the 

reasonable request of J&J, and shall not charge DCT or J&J for, any instruments, applications, 

consents, or other documents which may be required or requested by any public or quasi-public 

authority or other party or entity to effectuate the applicable transfers in connection with the 

transactions contemplated herein. 
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18. Release of Interests.  Effective upon the Closing, this Sale Order:  (a) is and shall 

be effective as a determination that all Interests (other than Assumed Liabilities) of any kind or 

nature whatsoever existing as to the Thermotech Assets prior to the Closing have been 

unconditionally released, discharged and terminated, and that the conveyances described herein 

have been effected; (b) is and shall be binding upon and shall govern the acts of all entities, 

including all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies or units, governmental 

departments or units, secretaries of state, federal, state and local officials and all other persons 

and entities who may be required by operation of law, the duties of their office, or contract, to 

accept, file, register or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to the Thermotech Assets conveyed to 

J&J, and all recorded Interests (other than Assumed Liabilities) against the Thermotech Assets 

shall be deemed stricken from such entities’ records, official and otherwise. 

19. Approval to Release Interests.  If any person or entity that has filed financing 

statements, mortgages, mechanic’s liens or other documents or agreements evidencing Interests 

in, Liens on, or claims against the Thermotech Assets shall not have delivered to DCT before the 

Closing, in proper form for filing and executed by the appropriate parties, the appropriate 

documentation with respect to the release of such Interests, DCT and J&J are hereby authorized 

to execute and file such statements, instruments, releases and other documents on behalf of such 

person or entity with respect to the Thermotech Assets. J&J is hereby authorized to file, register 

or otherwise record a certified copy of this Sale Order, which, once filed, registered or otherwise 

recorded, shall constitute conclusive evidence of the release of all Interests against the 

Thermotech Assets other than the Assumed Liabilities.  This Sale Order is deemed to be in 
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recordable form sufficient to be placed in the filing or recording system of each and every 

federal, state or local government agency, department or office.  

20. Allocation of Thermotech Assets.  J&J is hereby authorized in connection with 

the consummation of the Sale to allocate the Thermotech Assets, including the Assigned 

Contracts, among its affiliates, designees, assigns, and/or successors, in a manner as it in its sole 

discretion deems appropriate, and to assign, lease, sublease, license, sublicense, transfer, or 

otherwise dispose of any of the Thermotech Assets, including the Assigned Contracts, to its 

affiliates, designees, assignees and/or successors with all of the rights and protections accorded 

to J&J under this Sale Order and the J&J APA with respect thereto. DCT shall cooperate with 

and take all actions reasonably requested by J&J to effectuate any of the foregoing. 

21. Expense Reimbursement.  The Expense Reimbursement is hereby approved, 

which shall not exceed $45,000, and shall be payable by DCT to Thermotech Enterprises in the 

event DCT consummates the Sale of the Thermotech Assets to J&J as contemplated herein.   

22. Governmental Authorization to Effectuate Sale and Assignments.  Each and every 

federal, state and governmental agency or department, and any other person or entity, is hereby 

authorized to accept any and all documents and instruments in connection with or necessary to 

consummate the transactions contemplated by the J&J APA.  No governmental unit may revoke 

or suspend any lawful right, license, trademark or other permission relating to the use of the 

Thermotech Assets sold, transferred or conveyed to J&J on account of the filing or pendency of 

this chapter 11 case or the consummation of the transactions.  For the avoidance of doubt, the 

sale of the Thermotech Assets authorized herein shall be of full force and effect, regardless of 

whether DCT or any of its affiliates lack good standing in any jurisdiction in which such entity is 

formed or is authorized to transact business. 
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23. Authorization of J&J to Operate. To the greatest extent available under applicable 

law and to the extent provided for under the J&J APA, J&J shall be authorized, as of the Closing, 

to operate under any license, permit, registration, and governmental authorization or approval of 

DCT with respect to the Thermotech Assets, and, to the greatest extent available under 

applicable law and to the extent provided for under the J&J APA, all such licenses, permits, 

registrations, and governmental authorizations and approvals are deemed to have been 

transferred to J&J as of the Closing. 

24. Inconsistencies with Prior Orders, Pleadings or Agreements.  To the extent this 

Sale Order is inconsistent with any prior order or pleading with respect to the Motion in the 

Debtors’ chapter 11 cases, the terms of this Sale Order shall govern.  To the extent there is any 

inconsistency between the terms of this Sale Order and the terms of the J&J APA (including all 

ancillary documents executed in connection therewith), the terms of the J&J APA shall govern. 

25. Binding Effect of Sale Order; Subsequent Orders.  This Sale Order and the J&J 

APA shall be binding in all respects upon DCT, its estate, all creditors of, and holders of equity 

interests in, DCT, any holders of Liens, claims or other Interests in, against or on all or any 

portion of the Thermotech Assets (whether known or unknown), J&J and all successors and 

assigns of J&J, all successors and assigns to the Thermotech Assets and any trustee, examiner, 

“responsible person” or other fiduciary appointed in this chapter 11 case or upon a conversion to 

chapter 7 under the Bankruptcy Code.  The J&J APA shall not be subject to rejection or 

avoidance under any circumstances.  If any order under section 1112 of the Bankruptcy Code is 

entered, such order shall provide (in accordance with sections 105 and 349 of the Bankruptcy 

Code) that this Sale Order, including the rights granted to J&J hereunder, shall remain effective 

and, notwithstanding such conversion or dismissal, shall remain binding on parties in interest.  
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This Sale Order shall not be modified by any chapter 11 plan confirmed in this chapter 11 case or 

any subsequent order(s) of this Court. 

26. Failure to Specify Provisions.  The failure specifically to include or make 

reference to any particular provisions of the J&J APA or any related ancillary document in this 

Sale Order shall not diminish or impair the effectiveness of such provision, it being the intent of 

the Court that the J&J APA and all related ancillary documents are authorized and approved in 

their entirety. 

27. Retention of Jurisdiction.  The Court retains jurisdiction with respect to all 

matters arising from or related to the implementation of this Sale Order, including, without 

limitation, the authority to:  (i) interpret, implement and enforce the terms and provisions of this 

Sale Order (including the exculpation, release and injunctive provisions in this Sale Order) and 

the terms of the J&J APA, all amendments thereto and any waivers and consents thereunder; 

(ii) protect J&J, or the Thermotech Assets, from and against any Interests (other than Assumed 

Liabilities); (iii) compel delivery of all Thermotech Assets to J&J; (iv) compel DCT and J&J to 

perform all of their respective obligations under the J&J APA; and (v) resolve any disputes 

arising under or related to the J&J APA or the Sale. 

28. Automatic Stay. J&J shall not be required to seek or obtain relief from the 

automatic stay under section 362 of the Bankruptcy Code to enforce any of its remedies under 

the J&J APA or any other Sale-related document.  The automatic stay imposed by section 362 of 

the Bankruptcy Code is modified solely to the extent necessary to implement the provisions of 

this Sale Order. 

29. No Material Modifications.  The J&J APA and any related agreements, 

documents or other instruments may be modified, amended, or supplemented through a written 
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document signed by the parties thereto in accordance with the terms thereof without further order 

of the Court; provided, however, that any such modification, amendment or supplement is 

neither material nor materially changes the economic substance of the transactions contemplated 

hereby.  

30. Immediate Effect.  This Sale Order constitutes a final order within the meaning of 

28 U.S.C. § 158(a).  Notwithstanding any provision in the Bankruptcy Rules to the contrary, the 

Court expressly finds there is no reason for delay in the implementation of this Sale Order and, 

accordingly:  (i) the terms of this Sale Order shall be immediately effective and enforceable upon 

its entry and the fourteen (14) day stay provided in Bankruptcy Rule 6004(h) and Bankruptcy 

Rule 6006(d) is hereby expressly waived and shall not apply; (ii) DCT is not subject to any stay 

in the implementation, enforcement or realization of the relief granted in this Sale Order; and 

(iii) DCT may, in its discretion and without further delay, take any action and perform any act 

authorized under this Sale Order. 

31. Back-Up Bidder.  Should J&J fail to close on the Sale pursuant to the J&J APA, 

and without further order from the Court, DCT is hereby authorized and empowered to sell the 

Thermotech Assets to Thermotech Enterprises, and execute and deliver the agreements 

contemplated herein and to implement and consummate all of the transactions and perform all 

obligations contemplated by the Thermotech APA, the Thermotech Enterprises Bid at the 

Auction, the Further Sale Hearing, the Final Sale Hearing, and this Order, as if Thermotech 

Enterprises were the successful bidder, and Thermotech Enterprises shall be entitled to all of the 

findings and protections of this Order provided to J&J.  If more than 15 days have expired after 

the Auction, Thermotech Enterprises is no longer designated as the back-up bidder and this 

provision shall have no effect.  The terms of the back-up bid are as follows: 
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$393,905.00 – Cash  

$130,000.00 – Additional Cash, up to the amount funded by DCT through the Closing 

$251,095.00 – Specific Accounts Receivable Purchase at 100% 

$775,000.00 – Total Cash at Closing  

$907,387.00 – Receivables Retained by DCT 

The Specific Accounts Receivable proposed to be purchased by Thermotech Enterprises are as 

follows:  

Job#/Cust. Detail Date Due 

2797  Johnson Controls Inc. East York: 2046 JCI P574778-00 GT 

Crosland Renewal 

12/24/17 

2798 Johnson Controls Inc. East York: 2047 JCI P574779-00 GT 

Crosland Renewal 

12/24/17 

2801 Johnson Controls – York Int’l Hattiesburg: 2044 JCI 

P114912-00 LGA Termina 

12/29/17 

2803 Johnson Controls – York Int’l Hattiesburg: 2049 JCI 

P115093-01 Univ ov CA Merced 

12/30/17 

2805 Johnson Controls, Albany: 2041 JCI P144311-00 Wynn 

Podium No Avon M 

12/31/17 

2813 Johnson Controls – York Int’l Hattiesburg: 2038 JCI 

P114815-00 CHOA Pediastrics  

1/07/17 

2815 Air Solutions Canada Inc. *:  1941 SUNY Cancer Center 1/14/18 

2817 Johnson Controls, Albany 2042 JCI P144318-00 Wynn 

Podium No Avon M 

1/14/18 

2820 Johnson Controls, East York 2052 JCI P575166 Crosland 

Renewal  

1/15/18 

2821 Johnson Controls, East York 2054 JCI P575295-00 GT 

Crosland Renewal  

1/15/18 

2822 Johnson Controls, East York 2051 JCI P575113-00 Ph 3 

Condo Cal  

1/15/18 

32. Provisions Non-Severable.  The provisions of this Sale Order are nonseverable 

and mutually dependent. 
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33. Satisfaction of Conditions Precedent.  Neither J&J nor DCT shall have an 

obligation to close the transactions contemplated herein until all conditions precedent in the J&J 

J&J APA to each of their respective obligations to close the transactions have been met, 

satisfied, or waived in accordance with the terms of the J&J APA. 

### 
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Prepared by: 

 

/s/ Sean D. Malloy    

Sean D. Malloy (0073157) 

Michael J. Kaczka (0076548) 

Maria G. Carr (0092412) 

McDONALD HOPKINS LLC 

600 Superior Avenue, E., Suite 2100 

Cleveland, OH 44114 

Telephone: (216) 348-5400 

Facsimile: (216) 348-5474 

E-mail: smalloy@mcdonaldhopkins.com 

              mkaczka@mcdonaldhopkins.com 

              mcarr@mcdonaldhopkins.com 

 

COUNSEL FOR DEBTORS 

AND DEBTORS IN POSSESSION 
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EXHIBIT A
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