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UNITED STATES BANKRUPTCY COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON 

 

IN RE:     ) Chapter 11 Proceeding 

     ) 

DENNIS LEROY SCHEFFER,  ) Case No. 15-13327 

   Debtor. )   

     ) NOTICE AND MOTION FOR ORDER TO     ) property free and clear of liens 

    ) APPROVE SALE OF REAL PROPERTY FREE 

______________________________) AND CLEAR OF LIENS AND ENCUMBRANCES 

  

 PLEASE TAKE NOTICE that the above stated matter in this case is set for hearing as 

follows: 

 JUDGE:  Honorable Marc Barreca    TIME: 9:30 a.m. 

 PLACE:  U.S. Courthouse     DATE: October 20, 2016 

     700 Stewart Street  

     Courtroom 7106 

     Seattle, WA 98101-1271 

 

PLEASE TAKE FURTHER NOTICE that any responses or objections to the approval 

of the Motion must be in writing, filed with the Clerk of the Bankruptcy Court, and served upon 

and received by the counsel for the Debtor on or before October 13, 2016. 

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE 

COURT MAY DECIDE THAT YOU DO NOT OPPOSE THE RELIEF SOUGHT IN THE 

MOTION AND MAY GRANT THE RELIEF DEMANDED BY THE MOTION 

WITHOUT FURTHER NOTICE OR HEARING. 

 

Dated: 09/20/2016   /s/ Steven C. Hathaway                                      

   Steven C. Hathaway, Attorney for Debtor 
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MOTION FOR ORDER APPROVING SALE OF REAL PROPERTY FREE & CLEAR  

OF LIENS, CLAIMS AND OTHER INTERESTS AND FOR OTHER RELIEF 

 

COMES NOW Dennis L. Scheffer, the debtor-in-possession in the above-referenced 

Chapter 11 case (“Debtor”), and hereby moves the Court for an order: (a) authorizing the Debtor 

to sell the bankruptcy estate's interest in real property located at 2909 Massey Road in Everson, 

Washington free and clear of liens, claims, encumbrances and other interests, with the liens, 

claims, encumbrances and other interests attaching to the proceeds of the sale in the same order, 

priority, and validity as they had with respect to the property immediately prior to the sale; (b) 

directing the payment of all valid liens, encumbrances, other interests of record and the costs of 

sale from the proceeds of the sale at the close of escrow; (c) approving the payment of attorney 

fees, costs and other charges to Steven Hathaway from the proceeds of the sale at the close of 

escrow; (d) directing that the balance of the proceeds remaining after payment of all valid liens, 

encumbrances, other interests and costs of sale be paid to Steven C. Hathaway to hold in trust to 

pay other creditors pursuant to the terms of the Debtor’s Chapter 11 plan; (e) directing that the 

balance of the funds remaining in trust after paying creditors pursuant to the Debtor’s Chapter 11 

plan be returned to the Debtor; (f) waiving the 14-day waiting period under Rule 6004(g) of the 

Federal Rules of Bankruptcy Procedure; and, (g) granting such other relief as is proper and just. 

This motion is supported by the Declaration of Dennis L. Scheffer, the Declaration of Jim 

Ackerman and the records and files herein.  

 

Dated: 09/20/2016   /s/ Steven C. Hathaway                                      

    Steven C. Hathaway, Attorney for Debtor 
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INTRODUCTION  

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334 and 157. 

This is a “core” proceeding pursuant to 28 U.S.C. § 157(a) and (b). Venue is properly in this 

Court pursuant to 28 U.S.C. 1409(a). 

2. The Debtor filed a voluntary petition under Chapter 11 of the Bankruptcy Code on 

May 29, 2015. No Trustee has been appointed and the Debtor is currently in possession of the 

bankruptcy estate. 

3. This motion is based upon Sections 105, 363(b), 363(f), 365, 506 and 1112(b) of Title 

11 of the United States Bankruptcy Code, Rules 2002, 3012, 6004 and 9014 of the Federal Rules 

of Bankruptcy Procedure, and Local Bankruptcy Rule 9014-1 for the United States Bankruptcy 

Court for the Western District of Washington. 

FACTUAL BACKGROUND 

4. Dennis Leroy Scheffer (“Debtor”) is a resident of Whatcom County. He owns and 

operates Fraser Sand and Gravel, Inc. (“Fraser Sand and Gravel”) which has a fleet of large 

trucks that are used to haul rock and refrigerated freight and other heavy equipment that are used 

for excavation and dredging.   

5. At the time of filing this bankruptcy the Debtor owned two parcels of tillable farmland 

in Everson, Washington. One parcel is 76.1 acres located at 3037 Massey Road and the other 

parcel is 35.54 acres located at 2909 Massey Road.   

6. On February 1, 2014 the Debtor leased the two parcels to Dick Bedlington Farms, LLC 

(“Dick Bedlington Farms”) for a period of 5 years to grow agricultural crops and ancillary 

business purposes. Dick Bedlington Farms pre-paid the rent for both parcels (110 acres) in the 

amount of $55,000 for 2015 and $55,000 for 2019. Paragraph 25 of the lease gives Dick 

Bedlington Farms a Right of First Refusal to purchase both parcels. A true and correct copy of 

the Lease is attached as Exhibit 1 and incorporated herein by this reference. A true and correct 
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copy of the Right of First Refusal is attached as Exhibit 2 and incorporated herein by this 

reference. 

7. On November 30, 2015 the Bankruptcy Court approved the sale of the 3037 Massey 

Road property to Bedlington-Kleindel Real Estate for $1,360,000. All valid liens, claims, 

encumbrances and other interests of record (except a $38,519.34 judgment obtained by the U.S. 

Department of Labor) were paid from the proceeds of the sale. 

8. The Debtor and his wife continue to reside in the residence located on the 3037 

Massey Road parcel. Bedlington-Kleindel Real Estate has offered to sell to the Debtor and his 

wife the residence, several adjacent outbuildings and the surrounding 2 acres of land (“Massey 

Road Residence”) for $60,000 if they are able to segregate it into a separate legal parcel. The 

Debtor and his wife must also pay all costs to segregate the property into a separate legal parcel.  

9. On May 21, 2015 the Debtor leased 2909 Massey Road to Dick Bedlington Farms and 

gave it the option to purchase the property for $600,000. A true and correct copy of the Lease 

with Option to Purchase is attached hereto as Exhibit 3 and incorporated herein by this reference. 

10. By letter dated June 16, 2016 Dick Bedlington Farms advised the Debtor that it was 

exercising its option to purchase the 2909 Massey Road parcel for $600,000 cash and was 

prepared to close within 60 days. Dick Bedlington Farms will be given credit against the 

$600,000 sale price for the unused portion of the rent it prepaid on 2909 Massey Road and 3037 

Massey Road (estimated at $48,000). A true and correct copy of the letter exercising its option to 

purchase 2909 Massey Road is attached as Exhibit 5 and incorporated herein by this reference. 

11. The parties have agreed that $60,000 of the $600,000 purchase price will be held in 

the trust account of the attorney for Dick Bedlington Farms (Nicole Terpstra) to pay for the 

Massey Road Residence after it is segregated into a separate legal parcel. If the Massey Road 

Residence cannot be segregated into a separate legal parcel the $60,000 shall be returned to the 

Debtor within 72 hours of written request.   
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12. Dick Bedlington Farms option to purchase the property for $600,000 equates to 

$16,882.39 per acre. The Whatcom County Assessor lists the market value of the 2909 Massey 

Road parcel at $308,901 ($8,691.64 per acre). The retail value of Whatcom County farmland 

averages $15,000 to $20,000 per acre depending on the location of the property, the quality of 

the soil and the water rights that go with the property. The $600,000 offer for the 2909 Massey 

Road parcel is fair and reasonable based on the average retail value of Whatcom County 

farmland. See Declaration of Jim Ackerman ¶ 7.  

13. The Debtor has had the assistance of Jim Ackerman (Muljat Group, Nooksack) as his 

real estate agent to market and sell the 2909 Massey Road parcel which sale is subject to a 2.5% 

commission. The bankruptcy court authorized the Debtor to employ Mr. Ackerman by an order 

entered on July 10, 2015 (Docket No. 25). The real estate commissions will be paid from the 

proceeds of the sale at the close of escrow. 

14. The Whatcom County Treasurer filed Proof of Claim No. 1 that states real property 

taxes in the amount of $7,064.91 are owed against 2909 Massey Road and personal property 

taxes are owed in the amount of $99.14. According to the Whatcom County Treasurer’s website 

2909 Massey Road has no personal property taxes owing and real property taxes in the amount 

of $2,609.63 are owed for 2014, real property taxes in the amount of $2,612.83 are owed for 

2015 and real property taxes in the amount of $2,624.32 are owed for 2016 ($7,846.78 total). 

These property taxes are included in the adequate protection payment to Industrial Credit Union 

pursuant to the Amended Stipulated Order dated May 23, 2016 (ECF No. 91) wherein the Debtor 

is making monthly payments to Industrial Credit Union which, among other things, is for 

delinquent property taxes in the amount of $7,238.15. A copy of the Stipulated Order is attached 

as Exhibit 4 and incorporated herein by this reference.  

15. The proceeds received from the sale will be sufficient to pay all liabilities, liens, 

encumbrances, claims and interests recorded against the 2909 Massey Road property. Proceeds 

received from the sale of the property will be distributed as follows: 
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a. Sales commission and usual costs of sale (estimated): $25,000.00 

b. First position DOT to Industrial Credit Union (Claim No. 4):  $92,135.96  

c. US Department of Labor Judgment (Claim No. 9): $38,519.34 

d. CHS Northwest (Claim No. 11): $89,783.63 

e. Attorney fees, costs and other charges to Steven Hathaway: $25,000.00 

f. Reimburse prepaid rent: $48,000.00 

g. Trust account of Nicole Terpstra for Massey Road Residence: $60,000.00 

f. Balance into trust account of Steven Hathaway (estimated):  $221,561.07 

MEMORANDUM OF POINTS AND AUTHORITIES 

16. Section 363 of the Bankruptcy Code provides authority for a trustee and, through the 

application of Section 1107(a), a debtor in possession, “after notice and a hearing, [to] use, sell 

or lease, other than in the ordinary course of business, property of the estate.” 11 U.S.C. § 

363(b)(1); 11 U.S.C. § 1107(a).  

17. Section 363(f) of the Bankruptcy Code authorizes a debtor in possession to sell 

property “free and clear of any interest in such property of an entity other than the estate” if one 

of five conditions is satisfied.  

18. Section 363(f)(1) of the Bankruptcy Code permits a sale free and clear of an interest 

if “applicable nonbankruptcy law permits sale of such property free and clear of such interest.” 
1
  

In Washington applicable state and federal nonbankruptcy law permits a sale of property free and 

clear of liens.
2
  

19. Section 363(f)(2) of the Bankruptcy Code permits a sale free and clear of an interest 

if “such entity consents.”
3
 Creditors holding claims secured by deeds of trust against the 

Properties will voluntarily release their liens upon receipt of the release price. Any secured 

creditor that does not oppose this motion will be deemed to consent to the sale of the Properties. 

                         
1 11 U.S.C. § 363(f)(1). 
2 RCW 62A.9A-617, RCW 62A.9A-615(a) and (d), RCW 7.60.260, RCW 7.60.025, RCW 61.12; RCW 61.24. 
3 11 U.S.C. § 363(f)(2). 
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Therefore, the Properties can be sold free and clear of liens held by creditors that do not oppose 

this motion. 

20. Section 363(f)(3) of the Bankruptcy Code permits a sale free and clear of an interest 

if “such interests is a lien and the price at which such property is to be sold is greater than the 

aggregate value of all liens on such property.” 
4
 In this case the proceeds from the sale are 

greater than the liabilities, liens, encumbrances, claims and interests recorded against the 2909 

Massey Road property. 

21. Section 363(f)(5) of the Bankruptcy Code permits a sale free and clear of an interest 

if “such entity could be compelled, in a legal or equitable proceeding, to accept a money 

satisfaction of such interest.” 
5
 In Washington there are legal and equitable proceedings by which 

lienholders can be compelled to accept money satisfactions to release the creditors’ liens for less 

than full value.
6
  

22. The Debtor respectfully requests that the Court approve the proposed sale free and 

clear of liens, claims, and encumbrances under Sections 363(f)(2) and (3). The proposed 363 sale 

will facilitate the Debtor's ability to perform his Chapter 11 plan. The liens, claims, 

encumbrances and other interests of record against the property will attach to the proceeds of the 

sale and be paid at the close of escrow. The Debtor’s other creditors will be paid pursuant to the 

terms of his Chapter 11 plan.  

23. A bankruptcy court’s power to authorize a sale under Section 363(b) is to be 

exercised at the court’s discretion. In re WPRV-TV, 983 F.2d 336, 340 (1st Cir. 1993); In re 

Martin-Trigona, 760 F.2d 1334, 1346 (2d Cir. 1985); In re Lionel Corp., 722 F.2d 1063, 1069 

(2d Cir. 1983).  

24. Bankruptcy Code § 363(b)(1), provides that the "trustee, after notice and a hearing, 

may use, sell, or lease, other than in the ordinary course of business, property of the estate…" 11 

                         
4 11 U.S.C. § 363(f)(3). 
5 11 U.S.C. § 363(f)(5). 
6 RCW 84.64.080; RCW 11.56.020; RCW 84.56.070; and 26 U.S.C. §§ 6335, 6339(c), and 6342(c). 
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U.S.C. § 363(b)(1). Although Bankruptcy Code § 363 does not set forth a standard for 

determining when it is appropriate for a court to authorize the sale or disposition of a debtor's 

assets, courts have uniformly held that approval of a proposed sale of property under Bankruptcy 

Code § 363(b) is appropriate if the transaction is supported by the sound business judgment of 

the debtor. See Committee of Equity Securityholders v. Lionel Corp. (In re Lionel Corp.), 722 

F.2d 1063 (2d Cir. 1983); see also In re Delaware & Hudson Ry. Co., 124 B.R. 169, 176 (D.Del. 

1991); Stephens Indus. V. McClung, 789 F.2d 386, 398-90 (6th Cir. 1986). 

25. Courts in the Ninth Circuit have also authorized a sale of all a debtor’s assets 

pursuant to Section 363 of the Bankruptcy Code when there is a good business reason for so 

doing. See, e.g., In re American Development Corp., 95 B.R. 735, 739 (Bankr. C.D. Cal. 1989) 

(among the factors that determines whether a good business reason exists is whether the sale is in 

the best interests of the estate’s creditors); In re Photocopy & Supply, Inc., 1994 WL 553065 at * 

1 (Bankr. D. Idaho 1994) (a sale o substantially all of the debtor’s assets was authorized, in the 

absence of a reorganization plan, when justified by a good business reason). 

26. Courts have traditionally applied four factors in determining whether a sound 

business justification exists to authorize a debtor to sell assets outside of the ordinary course: (i) 

whether a sound business reason exists for the proposed transaction; (ii) whether fair and 

reasonable consideration is being provided; (iii) whether the transaction has been proposed and 

negotiated in good faith; and (iv) whether adequate and reasonable notice is provided. See In re 

Delaware & Hudson Ry. Co., 124 B.R. 169, 176 (D.Del. 1991) (adopting the Lionel factors in 

determining whether sound business purpose exists for sale outside ordinary course of business). 

27. As discussed in the Debtor’s Declaration, sound business reasons justify the sale of 

the 2909 Massey Road property: (i) a sound business reason exists for the sale of the 2909 

Massey Road property; (ii) fair and reasonable consideration is being paid for the property; (iii) 

the sale has been proposed and negotiated in good faith; and (iv) adequate and reasonable notice 

has been provided to all creditors and parties in interest. All of the Debtor’s secured creditors 
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will be paid in full at the close of escrow. All of the Debtor’s other creditors will be paid from 

the balance of the proceeds pursuant to the terms of the Debtor’s Chapter 11 plan. 

28. The proposed 363(b) transaction is not a sub rosa plan because the Debtor will 

receive more than fair value in return for the sale of the 2909 Massey Road property to Dick 

Bedlington Farms, all the sales proceeds will be distributed according to the Chapter 11 priority 

scheme and the proceeds will allow the Debtor to successfully perform on his reorganization 

plan. 

29. Bankruptcy Rule 6004(h) provides that an order authorizing the sale of property is 

stayed until the expiration of fourteen (14) days after entry of the order, unless the Court orders 

otherwise (emphasis added). Debtor believes it is necessary for the court to waive the fourteen 

day stay due to the immediate need to sell the Property. Debtor believes that waiting for an 

additional fourteen days after the entry of the order would deter the Buyers from purchasing the 

Property, as escrow is currently set to close on October 30, 2016. Therefore, the Debtor requests 

that the fourteen day stay period be waived. 

RELIEF REQUESTED 

The Debtor respectfully requests that the Court enter an order granting the following 

relief: (a) authorizing the Debtor to sell the bankruptcy estate's interest in real property located at 

2909 Massey Road in Everson, Washington free and clear of liens, claims, encumbrances and 

other interests, with the liens, claims, encumbrances and other interests attaching to the proceeds 

of the sale in the same order, priority, and validity as they had with respect to the property 

immediately prior to the sale; (b) directing the payment of all valid liens, encumbrances, other 

interests of record and the costs of sale from the proceeds of the sale at the close of escrow; (c) 

approving the payment of attorney fees, costs and other charges to Steven Hathaway from the 

proceeds of the sale at the close of escrow; (d) directing that the balance of the proceeds 

remaining after payment of all valid liens, encumbrances, other interests and costs of sale be paid 

to Steven Hathaway to hold in trust to pay other creditors pursuant to the terms of the Debtor’s 
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Chapter 11 plan; (e) directing that the balance of the funds remaining in trust after paying 

creditors pursuant to the Debtor’s Chapter 11 plan be returned to the Debtor; (f) waiving the 14-

day waiting period under Rule 6004(g) of the Federal Rules of Bankruptcy Procedure; and, (g) 

granting such other relief as is proper and just.  

CONCLUSION  

Based on the foregoing, and for the reasons stated, the Debtor respectfully submits that 

the relief requested herein is necessary and appropriate, is in the best interests of the Debtor, the 

bankruptcy estate and his creditors, and should be granted in all respects. Accordingly, the 

Debtor requests that the Court enter the proposed order granting the relief requested herein and 

such other and further relief as is just and proper.  

 

Dated: 09/21/2016   /s/ Steven C. Hathaway                                      

  Steven C. Hathaway, Attorney for Debtor 

DECLARATION OF MAILING 

THE UNDERSIGNED CERTIFIES UNDER PENALTY OF PERJURY THAT 

ON 09/21/2016 THE UNDERSIGNED CAUSED TO BE DELIVERED EITHER 

BY FIRST CLASS MAIL, LEGAL MESSENGER OR ELECTRONICALLY A 

COPY OF THIS NOTICE AND MOTION, THE DECLARATION OF DENNIS 

L. SCHEFFER, THE DECLARATION JIM ACKERMAN AND THE 

PROPOSED ORDER TO THE U.S. TRUSTEE, ALL CREDITORS AND ALL 

THOSE REQUESTING SPECIAL NOTICE TO THE ADDRESSES SET FORTH 

ON THE BANKRUPTCY COURT MAILING MATRIX. 

 

Dated: 09/21/2016   /s/ Simone M. Hathaway                                    

  Simone M. Hathaway, Legal Assistant 
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